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RULING    CASES. 


PAYMENT. 

[Aud  see  "  Approvkiation  of  Payment,"  3  R.  C.  329  et  seq.] 

No.  1.  — TOMS   V.  WILSON. 
(q.  b.  1862,  EX.  CH.  1863.) 

RULE. 

Under  an  ordinary  obligation  to  pay  money,  the  debtor 
is  not  entitled  to  wait  for  a  demand  ;  but,  where  he  is 
bound  by  the  express  terms  of  an  instrument  in  writing 
to  pay  ^'immediately  on  demand,"  the  debtor  is  allowed 
a  reasonable  opportunity  for  complying  with  the  demand. 

Toms  V.  Wilson  and  Another. 

32  L.  J.  Q.  B.  33-38  ;  382-384   (s.  <  .  4  Best  &  Smith,  442,  455  ;   10  Jur.  (N.  S.)  201 ; 

8L.  T.  799). 

Covenant  to  pay  Moneij  spcured  '■^  F mined inlely  on  Demand."  —  Reason-  [33] 
able  Time  for  Payment. 

By  a  bill  of  sale,  the  grantor  covenanted  to  pay  the  sum  secured  imme- 
diately upon  demand  in  writing  signed  by  or  on  behalf  of  the  grantees  being 
given  to  liim  or  left  at  his  last  known  place  of  abode  ;  and  if  the  grantor  did 
not  "  immediately  upon  such  demand  "  pay  the  money,  the  grantees  were 
authorised  to  enter  and  seize  the  goods  comprised  in  the  bill  of  sale;  and 
until  default  in  payment  on  such  written  demand  the  grantor  was  to  remain 
in  possession  of  tliem.  A  written  demand,  signed  bj'  their  attorneys  on 
behalf  of  the  grantees,  "  We  hereby  demand  of  you  the  immediate  payment 
of,"  &c.,  was  given  by  the  attorneys  to  a  sheriff's  officer,  wlin  was  authorised 
to  receive  the  money :  but  he  simply  handed  the  document  to  the  grantor, 
and  then  seized  the  goods:  —  Held,  that  the  grantor  was  entitled  to  a  reason- 
able time  to  get  the  money,  and  seek  the  grantees,  or  some  one  whom  he 
knew  to  be  authorised  to  receive  it. 

First  count,  for  breaking  and  entering  the  dwelling  of  the  plain- 
tiff, and  taking  divers  goods  of  the  plaintiff. 

Second  count,  a  similar  count  as  in  the  plaintiff's  garden, 
vor..  \\i.       1 
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Third  count,  for  the  conversion  of  the  plaintiffs  goods. 

Fourth  count,  for  the  detainer  of  the  same. 

First  plea,  as  to  the  breaking  and  entering  tlie  plaintiff's  dwell- 
ing-house and  taking  tlie  plaintiffs  goods,  a  justification  under  a 
deed,  set  out  at  length,  made  between  the  plaintiff  of  the  one  part, 
and  the  defendants  of  the  other,  of  whicli  the  following  are  the 
material  parts.  —  This  indenture,  made  tlie  23rd  of  January,  1860, 
between  William  Toms,  of  Somersham,  in  the  county  of  Hunting- 
don, cattle-food  manufacturer,  of  the  one  part,  and  William  Pettitt 
Wilson  and  Joseph  Pentelow,  both  of  Somersham  aforesaid,  and 
co-partners  as  grocers,  drapers,  and  general  shopkeepers,  of  the 
other  part.  Whereas  the  said  W.  P.  Wilson  and  J.  Pentelow,  as 
such  co-partners  as  aforesaid,  have  required  payment  by  the  said 
W.  Toms  of  the  sum  of  £200  which  is  due  from  tlie  said  W.  Toms 
to  the  said  W.  P.  Wilson  and  J.  Pentelow,  as  such  co-partners  as 
aforesaid ;  and  the  said  W.  Toms  being  unable  without  incon- 
venience to  make  such  payment,  it  has  been  prf)posed  and  agreed 
that  he  should  enter  into  the  covenant  and  make  the  assignment 
of  his  household  goods  and  effects  to  the  said  W.  P.  Wilson  and 
J.  Pentelow,  as  such  co-partners  as  aforesaid,  for  securing  the 
]iaynient  of  the  said  sum  of  £200  and  interest  thereon  in  manner 
liereafter  expressed.  Now  this  indenture  witnesseth,  that  in  con- 
sideration of  the  premises,  the  said  W.  Toms,  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby  covenant  with  the  said 
W.  P.  Wilson  and  J.  Pentelow,  their  executors  and  administrators, 
that  he,  the  said  W.  Toms,  his  heirs,  executors,  or  administrators, 
will  immediately  upon  demand  thereof  in  writing  signed  by  or  on 
l)ehalf  of  the  said  W.  P.  Wilson  and  J.  Pentelow,  or  the  survivor 
of  them,  or  the  executors,  administrators,  or  assigns  of  such  sur- 
vivor, being  delivered  to  or  left  for  him  or  them  at  or  affixed  to 
any  part  of  his,  their,  or  either  of  their  usual  or  last  known  placi; 
or  places  of  abode  in  England,  pay  to  the  said  W.  P.  Wilson  and 
J.  Pentelow,  or  the  survivor  of  them,  or  the  executors,  administia- 
tors,  or  assigns  of  such  survivor,  the  principal  sum  of  £200  ster- 
ling, with  interest  thereon  at  the  rate  of  £.5  per  cent  per  annum, 
io  be  calculated  from  the  day  of  the  date  of  these  presents;  and 
that  in  the  mean  time,  and  until  such  payment  of  principal  money 
hiiall  be  made,  he,  the  said  W.  Toms,  his  executors  and  adminis- 
trators, will  p;:y  to  the  said  W.  P.  Wilson  and  J.  Pentelow,  or  the 
survi\-or  of  thein,  or  the  execut<jrs,  adniiuisLrators,  or  assigns  of 
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such  survivor,  interest  for  the  said  sura  of  £200,  or  for  so  much 
thereof  as  shall  for  the  tirae  being  remain  unpaid,  at  the  rate  of 
.€5  per  cent  per  annum,  hy  equal  lialf-yearly  payments  on  the 
•23rd  of  July  and  the  23rd  of  January  in  every  year,  without  any 
d(>ducti()n.  And  this  indenture  further  witnesseth,  that,  for  the 
consideration  aforesaid,  the  said  W.  Toms  doth  hereby  grant  and 
assign  unto  the  said  W.  P.  Wilson  and  J.  Pentelow  all  the  house- 
hold furniture,  plate,  linen,  and  china,  and  other  articles 
and  effects  of  domestic  or  *  household  use  of  or  to  which  [*  34] 
tlie  said  W.  Toms  is  beneficially  possessed  or  entitled  for 
any  vested,  contingent,  or  possible  estate  or  interest,  and  all  the 
•estate  and  interest  of  the  said  W.  Toms  therein  and  thereto  (ex- 
cept from  the  grant  and  assignment  hereby  made  the  necessary 
wearing  apparel  of  the  said  W.  Toms  and  of  his  family,  and  all 
leasehold  estates  and  terms  of  years  of  or  to  which  the  said  W. 
Toms  is  possessed  or  entitled),  to  hold,  receive,  and  take  the 
premises  hereby  granted  and  assigned  unto  the  said  W.  P.  Wil- 
son aiul  J.  Pentelow,  tlieir  executors,  administrators,  and  assigns. 
(Then  followed  an  appointment,  by  Toms,  of  Wilson  and  Pente- 
low, their  executors,  &c.  his  attorneys,  to  assign  any  of  his  goods 
an  I  for  other  purposes  to  carry  out  the  deed  as  to  the  premises 
tlierein.)  Provided  always,  and  it  is  hereby  declared  and  agreed, 
that,  notwithstanding  anything  hereinbefore  contained,  these  pres- 
ents are  upon  this  express  condition,  that  if  and  when  the  said 
W.  Toms,  his  heirs,  executors,  and  administrators,  shall  pay  or 
cause,  to  be  paid  unto  the  said  W.  P.  Wilson  and  J.  Pentelow,  or 
the  survivor  of  them,  or  the  executors,  administrators,  or  assigns 
of  such  surv^ivor,  the  said  principal  sum  of  £200  and  interest,  or 
so  much  thereof  as  for  the  time  being  shall  be  due  and  owing 
upon  the  security  of  these  presents,  upon  demand  in  writing 
tiiereof  signed  by  or  on  liehalf  of  the  said  W.  P.  Wilson  and  J. 
i'(Mitelow,  or  the  survivor  of  them,  or  the  executors,  administra- 
!(ir.s,  or  assigns  of  sucli  survivor,  or  witliout  demand,  then  and  in 
such  case  the  grant  and  assignment  liereinbefore  contained,  and 
these  presents  and  everytliing  herein  contained,  shall  cease,  deter- 
mine, and  be  utterly  void  to  all  intents  and  purposes  whatsoever. 
Provided  always,  and  it  is  hereby  declared  and  agreed,  that  if  th(^ 
said  W.  Toms,  his  heirs,  executors,  or  administrators,  do  not  imme- 
diately upon  demand  thereof  in  writing  by  or  on  behalf  of  the  said 
W.  P.  Wilson  and  J.  Pentelow,  or  the  survivor  of  them,  or  tlie 
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executors  or  administrators  of  such  survivor,  being  delivered  to 
the  said  W.  Toms,  his  executors  or  administrators,  or  left  for  him 
or  them  at  or  affixed  to  any  part  of  liis,  their,  or  either  of  their 
usual  or  last  known  place  or  places  of  abode  in  England,  }iny  all 
the  principal  and  interest  moneys  for  the  time  being  owing  on  the 
security  of  these  presents,  then  or  at  any  time  or  times  tliereafter 
it  shall  and  may  be  lawful  to  and  for  the  said  W.  V.  Wilson  and 
J.  Pentelow,  or  the  survivor  of  them,  or  the  executors,  adminis- 
trators, or  assigns  of  such  survivor,  to  take  possession  of  and  get 
in  all  the  estate  and  })remises  comprised  in  these  presents,  or  in 
any  assignment  to  be  made  of  the  future  property  and  i.'ft"ects  of 
the  said  W.  Toms,  in  pursuance  of  the  power  and  authority  here- 
inbefore contained  for  that  purpose,  or  any  part  thereof,  and  to 
sell  the  same,  or  any  part  thereof,  by  }»ublic  auction  or  private 
contract,  upon  such  conditions  and  in  sucli  manner  as  the  said  W. 
r.  Wilson  and  J.  Pentelow,  or  the  survivor  of  them,  or  the  execu- 
tors, administrators,  or  assigns  of  such  survivor,  shall  think  fit,  or 
otherwise  to  realise  and  convert  the  same  into  money.  (Then  fol- 
lowed a  further  power  of  sale,  and  a  clause  that  the  receipts  of 
Wilson  and  Pentelow,  &c.,  should  be  a  good  dis(diarge  to  pur- 
chasers, and  an  "irrevocable  licence"  from  Toms  to  Wilson  and 
Pentelow,  their  executors,  &c.,  after  default  in  payment  of  princi- 
pal and  interest,  in  person,  or  by  any  deputy,  and  with  or  without 
others  whom  they  may  command,  to  enter,  and  if  necessary  to 
break  into  the  dwelling-house.  &c.,  for  the  time  being  belonging 
to  or  occupied  by  Toms  in  which  any  property  comprised  in  the 
present  security  or  any  other  assignment  shall  be,  or  shall  rea- 
sonably be  supposed  to  be.)  Provided  always,  and  it  is  hereby 
expressly  declared  and  agreed,  that  notwithstanding  anything 
hereinbefore  contained,  until  default  shall  l)o  made  in  payment 
of  such  principal  and  interest  money  upon  such  written  demaiul 
as  aforesaid,  the  said  W.  Toms,  his  executors,'  &c.,  may  possess, 
use,  and  enjoy  all  the  estate,  effects,  and  premises  expressed  to  be 
included  in  or  affected  by  this  security  without  disturbance  by 
Wilson  and  Pentelow,  I'^-c.  Averment,  that  the  recital  contained 
in  the  deed  is  true,  and  the  facts  and  matters  in  the  deed  men- 
tioned are  truly  stated  and  recited ;  and  that  at  the  time  of  the 
execution  of  the  deed,  the  ])]aintiff  was  beneficially  })ossessed  of 
and  entitled  to  household  fnniitun',  ))late,  linen,  china,  and  other 
articles  of  domestic  or  houschohl  use;  and  that  after  the  execu- 
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tion  of  the  deed  by  the  pLiiiitiff,  in  tlie  daytime,  to  wit,  at 
h;ilf-pa.st  two  o'clock  in  the  afternoon  of  the  11th  of  *  March,  [*  35] 
iSol,  the  dcfcmhints,  in  ]»iirsnance  (-)f  the  deed,  caused  to 
he  dtdivercd  to  the  phiintifi'  at  liis  then  place  of  abode  in  England 
a  certain  demand  in  writing,  .signed  on  behalf  of  the  defendants 
by  their  agents  in  that  Ijehalf  duly  authorised,  whereby  the  de- 
fendants demanded  of  the  plaintiff  the  hnmediate  payment  by  the 
plaintiff  to  the  defendants  of  the  said  sum  of  £200  which  then 
remained  due  and  owing  by  tlie  plaintiff  to  the  defendants  on  the 
security  of  the  deed,  and  the  plaintiff  did  not  immediately  upon 
the  said  demand  pay  the  principal  sum  of  £200 ;  and  the  defend- 
ants, after  the  demand  and  default,  peaceably  entered  the  dwell- 
ing-house of  the  plaintiff  and  took  the  said  goods  being  then 
therein  —  qiur  sunt  eadcin,  &c. 

Second  plea,  as  to  the  third  and  last  counts,  that  after  the  said 
demand,  and  after  the  default  by  the  plaintiff,  and  after  a  reason- 
able time  had  elapsed,  the  said  principal  sum  still  remaining  un- 
paid, the  defendants  sold  and  dispo.'^ed  of  the  goods.  Third  plea, 
a  traverse  of  the  plaintiff's  property  in  the  goods.  Fourth,  n(jt 
guilty,  and  a  traverse  of  the  detainer.     Fifth,  leave  and  licence. 

I'leplication — joining  issue  on  the  pleas,  and  a  new  assignment, 
that  tlie  defendants  took  other  goods  not  comprised  in  the  deed. 

l*lea  to  the  new  assignment,  "not  guilt}'." 

At  the  trial,  before  Wightman,  J.,  at  the  Huntingdon  Summer 
Assizes,  1862,  it  appeared  that  the  plaintiff  and  the  defendants, 
all  living  at  Somersham,  in  Huntingdonshire,  had  executed  the 
liill  of  sale,  as  alleged  in  the  first  plea,  on  the  23rd  of  January, 
1860;  and  on  the  11th  of  March,  the  £200  being  still  unpaid,  pur- 
suant to  instructions  given  l)y  the  defendants,  their  attorneys, 
Messri:?.  Fisher  &  Ginn,  of  St.  Ives,  drew  the  foUowhig  notice  and 
(having  signed  it)  delivered  it  to  one  John  Jacol),  a  sheriff's  ni1i(  er, 
to  serve  upon  the  plaintiff: 

"To  William  Toms,  of  Somersham,  in  the  county  of  Hunting- 
don, cattle-fodd  manufacturer:  As  attorneys  and  agents  for  and 
on  behalf  of  AVilliani  Pettitt  Wilson  and  Joseph  Pentelow,  both 
of  Somersham,  in  the  county  of  Huntingdon,  co-partners  as  grocers, 
drapers,  and  general  shopkeepers,  we  hereby  demand  of  you  th(; 
.immediate  payment  of  the  principal  money  or  sum  of  £200  now 
due  and  owing  from  you  to  the  said  W.  P.  Wilson  and  J.  Pente- 
low, under  and  by  virtue  of  a  certain    indenture  or  bill  of   sale, 
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bearing  date  on  or  about  the  23rd  of  January,  1860,  and  made 
between  you,  the  said  W.  Toms,  of  the  one  part,  and  the  said  W. 
r.  Wilson  and  J.  Pentelow  of  the  other  part,  together  with  inter- 
est on  the  said  principal  money  from  the  date  of  the  said  inden- 
ture, after  the  rate  of  £5  per  cent  per  annum.  Dated  this  lltli 
day  of  March,  1861." 

.Jacob  went  to  the  plaintiff's  house,  at  Somersham,  about  half- 
past  two  p.  M.  of  the  same  day,  and  (as  he  swore)  served  the 
})laintiff  with  a  copy  of  this  demand,  saying  it  was  "as  to  the  bill 
of  sale  of  Wilson  &  Pentelow"  (the  defendants),  and  the  plaintitf' 
replied  that  he  might  do  his  worst.  The  plaintiff,  however,  swore 
that  he  never  had  a  co})y  of  the  demand,  and  that  he  went  to  Wil- 
,son,  one  of  tlie  defendants,  and  asked  for  twenty-four  hours'  time 
to  "o  to  London  to  "et  the  monev,  which  he  refused.  The  bailiffs 
in  the  mean  time  seized  the  goods  on  the  premises  in  the  course 
of  an  hour  or  an  hour  and  a  half;  and  when  the  plaintiff  returned 
home,  there  was  a  man  in  possession.  On  the  19th  and  20th  of 
^laifh,  the  goods  were  sold  by  public  auction,  and  realised  about 
-11140  net.  Jacob  was  authorised  to  receive  the  money,  but  he  did 
ii(;t  communicate  that  fact  to  the  plaintiff. 

The  only  question  left  to  the  jury  was  whether  there  had  been 
a  demand  in  writhig  served  on  the  plaintiff';  and  tlie  jury  having 
answered  it  in  the  affirmative,  a  verdict  was  entered  for  the  plain- 
tifl'for  £15,  being  the  value  of  goods  seized  and  admitted  not  to 
have  been  included  in  the  bill  of  sale :  and  a  verdict  was  ent/^red 
for  the  defendants  as  to  the  residut",  leave  being  reserved  to  the 
Itlaintiff  to  move  to  increase  the  damages  by  such  sum  as  an  arbi- 
trator should  award,  if  the  Court  should  be  of  opinion  that  there 
was  no  sufficient  demand,  or  default  after  demand. 

A  rule  liisi  having  been  obtained  accordingly,  and  argued  be- 
fore the  Ctnirt  of  Queen's  Bench,  the  following  judgments  were 
delivered :  — 

[  o6]  CoGKBUiiX,  Ch.  J.  —  We  are  all  of  opinion  that  this  rule 

should  be  absolute.  By  the  terms  of  the  bill  of  sale,  the 
]ilaiiitifr  was  entitled  to  retain  possession  of  tlie  goods  until  after  a 
demand  of  payment  of  the  money  secured  by  the  l)ill  of  sale:  on 
the  otlier  hand,  upon  demand  he  was  under  an  obligation  to  pay 
tlie  money  immediately;  and  if  he  did  not,  then  the  grantees  were 
entitled  to  seize  the  goods.     Here  a  demand  w;is  made,  and  sucli  a 
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tlernaiid  as  by  tlie  terms  of  the  deed  was  warranted,  viz.,  a  demaiul 
of  immediate  payment;  and  tlie  question  i.s,  what,  by  the  terms 
of  the  bill  of  sale,  is  the  meaning  of  "  immediately  on  demand  "  ? 
The  deed  must,  as  was  conceded  on  the  part  of  the  defendant's 
counsel  in  argument,  receive  a  reasonable  construction,  and  it  can- 
nut  be  meant  that  the  plaintiff  was  bound  to  pay  in  the  very  next 
instant  of  time  after  the  demand,  but  he  must  have  a  reasonable 
lime  to  get  the  money.  For  instance,  he  may  want  time  to  get  tiie 
money  from  his  desk,  or  to  go  across  the  street  or  to  his  banker's 
for  it.  There  must,  in  short,  be  some  reasonalde  extension  of  time 
implied  in  "  immediately."  So  with  reference  to  other  circum- 
stances :  if,  as  in  the  present  case,  the  person  making  the  demand 
is  not  the  person  entitled  to  the  money  himself,  but  the  attorneys, 
tlie  person  on  whom  the  demand  is  made  must  have  an  oppor- 
tunity of  inquiry  as  to  the  authority  of  the  person  making  the 
ilemand.  The  attorneys  may  send  a  bailiff  t.o  make  the  demand, 
and  authorise  him  to  receive  the  money ;  but  the  mere  demand 
does  not  intimate  to  the  plaintiff  that  payment  to  the  bailiff  will 
do;  that  fact  ought  at  least  to  have  been  communicated  to  the 
plaintiff.  I  go  yet  further,  and  I  say  that  if  the  facts 
*  had  been  communicated,  and  if  the  plaintiff  bond  fide  [*  37] 
(kiubted  the  truth,  the  plaintiff  would  have  been  entitled 
to  some  opportunity  to  in(|uire  before  the  defendants  would  have 
been  entitled  to  seize.  Mr.  Mills  maintained  that  if  a  person  who 
is  entitled  to  payment  on  demand  employs  some  one  else  to  make 
the  demand,  that  is  sufficient,  although  the  authority  of  the  per- 
son demanding  is  not  known  to  the  other,  or  even  communicated 
to  him.  But  that  cannot  be  so;  the  obvious  consequences  of  such 
a  rule  are  at  once  an  answer  to  such  a  proposition.  An  intima- 
tion of  the  authority  of  the  person  making  the  demand  must 
either  be  properly  conveyed  to  the  person  on  whom  the  demand 
is  nuulf,  or  the  demand  must  be  made  in  ])erson;  otherwi.se  a 
man  might  be  put  in  the  position  of  either  paying  a  person  not 
authorised,  and  so  be  compelled  to  pay  again,  or  be  at  the  risk 
of  having  his  goods  sei/xnl  if  the  person  really  turn  out  to  be 
authorised.  Therefore,  in  this  case  the  absence  of  all  communi- 
cation by  the  attorneys  to  the  plaintiff  that  the  bailiff  was  autho- 
rised to  receive  the  money  is  fatal  to  the  effect  of  the  demand,  so 
as  to  impose  on  the  plaintiff  the  necessity  and  obligation  to  pay 
the  money,  or  l)e  in  default:  inasmuch  as  he  had  no  opportunity 
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to  go  and  ascertain  how  far  the  authority  to  demand  was  really 
an  authority  to  receive.  It  was  then  urged  that  whatever  oppor- 
tunity for  inquiry  and  payment  the  plaintiff"  was  entitled  to  insist 
upon  was  waived  by  the  conduct  of  the  plaintiff  on  tlie  demand 
being  made,  and  that  what  was  equivalent  to  an  expressed  intention 
not  to  pay  at  all,  removed  the  right  to  say  that  the  ]ilaintift"  was 
entitled  to  some  extension  of  time.  T  think  there  would  have 
been  a  good  deal  of  force  in  that,  if  the  question  had  been  left 
to  the  jury.  ]>ut  the  only  question  raised  by  either  party  for  the 
jury  was  the  mere  fact  of  the  demand,  and  no  question  was  made 
as  to  the  plaintiff's  rights  having  been  waived,  the  question  of  what 
"immediate  payment"  meant  being  reserved.  I  am  therefore  of 
opinion  that  the  rule  must  be  nuide  a))solute. 

\ViGHTM.\N,  J. —  I  agree  with  the  opinion  of  the  LoKD  Chief 
Justice,  and  with  what  he  has  said.  I  may  observe,  that  if  it  had 
been  suggested  at  the  trial  that  there  had  been  a  waiver  by  the 
plaintiff'  of  any  right  to  time,  I  should  have  left  that  question  to 
tlie  jury  ;  and  it  may  be  that  what  tlie  plaintiff  said  iimounted  to 
saying,  that  it  did  not  signify  what  time  was  given,  as  he  could 
not  pay. 

Blackburn,  J.  —  T  am  of  the  same  opinion.  The  power  of  the 
«rantees  to  seize  is,  bv  the  terms  of  the  Vtill  of  sale,  onlv  when 
tliere  has  been  default  by  the  grantor  in  payment  of  the  money 
according  to  the  terms  of  the  covenant,  "  that  he  will,  immediately 
upon  demand  thereof  in  writing,  signed  by  or  on  behalf  of  the 
grantees,  being  delivered  to  or  left  at  or  affixed  to  any  part  of  his 
usual  or  last  known  place  of  abode,  pay,"  &c.  In  general,  where 
money  is  made  payable  on  demand,  the  law  holds  that  the  debtor 
is  ])ound  to  find  out  the  creditor  and  pay  him.  ])Ut  where,  by  tlio 
express  terms  of  tlie  instrument,  time  is  given  uj)  to  the  time  of 
notice  in  wi'iting,  a  reasonable  time  at  least  must  l»e  meant  by"im- 
mediat(dy  "  ;  and  this  agrees  with  what  is  said  in  Com.  Dig.  tit. 
"  Condition,"  (G.  5) :  "  Where  a  conditicm  is  to  be  performed 
immediately,  he  sliall  have  a  reasonable  time  to  ])erform  it, 
accordin<f  to  the  nature  of  tlie  thing  to  be  done.  So  if  it  be 
to  be  i)erformed  upon  demand."  And  by  a  "  reasonable  time"  must 
be  meant  time  enough  to  seek  the  creditor,  or  a  person  authorised 
from  liim  to  receive  the  monev.     Now,  was  tliere  any  ground,  in 


It.  C.   VOL.  XXI.]  PAYMENT. 


No.  1.  —  Toms  V.  WUson,  32  L.  J.  Q.  B.  37,  38. 


tie  jiresent  case,  for  saying  that  the  person  who  brought  the 
nniice  was  so  authorised  ?  The  notice  is,  "As  attorneys  for  and  on 
b-iiall  of  W.  r.  ^^'ilson  and  J.  l*entelow,  we  hereby  demand  of 
you  the  immediate  payment  of  tlie  £200,  ti'C,  due  from  you  to 
t'leni  under  a  certain  indenture,  &c.  Fisher  &  (linn,  solicitors, 
St.  Ives,  Hunts."  Is  that,  on  the  face  of  it,  a  demaiul  and  author- 
ity to  pay  the  money  to  the  bearer  Jacob  ?  It  is  signed  by  tlie 
a.ttorne}s,  and  demands  payment  to  them.  It  was  urged  by  Mr. 
Mills  that  the  mere  fact  of  a  man  being  employed  to  bring  the 
notice,  does  by  itself  clothe  the  messenger  with  authority  to 
receive  the  money ;  but  I  cannot  accede  to  that ;  and  if  the 
messenger  might  liei'e  really  have  had  authority,  he  does  not  ex- 
press it  merely  from  being  the  person  who  brought  the  notice.  If 
there  were  any  evidence  that  the  plaintiff,  the  debtor,  had  been  told 
that  Jacob  had  such  authority,  and  that  he  did  not  theu  require 
time  to  incpiire  into  the  truth  of  the  statement,  it  might  *  be  [*  38] 
said  that  enough  had  been  done  if  the  fact  had  been  com- 
municated, and  the  plaintiff  had  not  demanded  time ;  but,  iu 
fact,  there  is  no  evidence  that  the  bailiff  communicated  that  he  was 
authorised  to  receive  the  money.  Mr.  Phear  urged  that  the  mes- 
senger might  be  taken  to  be  authorised  if  the  attorneys  themselves 
were  not  within  reasonal)le  distance  ;  and  it  may  l»e  that  in  such 
case  the  bailitf  bringing  tlie  demand  would  be  priinCi  facie  notice 
to  the  person  bound  to  pay  on  demand  that  he  had  authority  to 
receive  ;  but  the  facts  do  not  seem  to  admit  of  that  arsument : 
the  defendants  were  at  hand  ;  indeed,  one  of  them  was  seen  by  the 
plaintiff  on  the  same  day  very  soon  after  the  demand  had  been 
made.  Again,  Mr.  Phear  urged  that  there  was  evidence  of  waiver 
on  the  part  of  the  plaintiff  of  the  necessity  of  waiting  before  seiz- 
ure ;  and  that  may  be  so,  though  the  plaintiff's  evidence  was  to  the 
contrary :  but  it  w^as  the  duty  of  counsel  to  have  made  the  point 
at  the  trial,  if  it  were  relied  on :  and  the  matter  was  dealt  with  at 
Nisi  Prius  simply  on  the  point  wliether  tlierc  liad  leen  a  written 
demand,  the  question  of  the  sufficiency  of  the  demand  and  default 
l)eing  reserved.  I  may  add,  that  inasmuch  as  according  to  the  evi- 
dence of  the  plaintiff  himself  he  only  demanded  a  day's  grace.  an<l 
the  sale  did  not  take  place  till  after  that  time  had  elapsed,  it  will  be 
well  for  the  plaintiff  to  consider  his  position,  as  it  is  very  possible 
that  the  arl)itrator  under  the  circumstances  would  give  merely 
nominal  damages. 
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Mr.LLOK,  J.  —  The  very  language  of  the  deed  itself  shows 
what  is  to  be  the  notice  given  in  the  debtor  that  the  money  is 
demanded,  namely,  a  demand  by  or  uu  behalf  of  the  creditors ;  and 
then  the  debtor  is  bound  to  pay  "  immediately,"  giving  that  word  a 
reasonable  construction  according  to  the  circumstances  of  the 
demand.  But  w-hen  tlie  person  delivering  the  demand  is,  as  far  as 
the  debtor  knows,  only  the  mere  carrier,  then  he  is  under  the  ne- 
cessity of  seeking  some  one  to  receiv^e  the  money ;  and  if  the 
))ailifl'  was  authorised,  as  it  is  conceded  he  was,  something  to 
that  effect  ought  to  have  been  expressed  on  the  face  of  the  notice, 
or  the  fact  ought  at  least  to  have  been  communicated  to  the 
debtor.  Rule  absolute. 

An  appeal  having  been  brought  in  the  Ex- 
[32  L.  J.  Q.  B.  388]  chequer  Chamber,  against  the  above  decision 
of  the  Court  of  Queen's  Bench  :  — 

H.  Mills  (Phear,  witli  him),  for  the  appellants,  the  defendants 
below.  —  There  was  a  sufficient  demand.  It  is  enough  Lo  give  the 
notice  and  make  the  demand  in  the  terms  of  the  deed.  It  was  not 
necessary  that  any  person  to  receive  the  money  should  be  named 
in  the  notice.  It  is  to  be  assumed  that  payment  must  be  made  to 
the  creditor  or  his  agent.     The  plaintiff  knew  that  Jacobs   was 

authorised  to  receive  the  money. 
[*  384]       *  [Braahvell,  B.  —  I  doubt  wliether  the  attorney  had 
any  authority  to  employ  Jacobs  to  receive  it.    Pollock,  C. 
B.  —  You  do  not  even  tell  the  debtor  what  is  the  amount  of  the 
interest  you  claun.] 

It  is  not  necessary  to  do  so ;  tlie  debtor  is  bound  to  know  the 
amount  which  he  owes.     The  seizure  was  not  premature. 

[Pollock,  C.  B.  —  There  must  be  a  reasonaljle  time  to  make 
})ayment.  ] 

The  intention  ui  the  parties  is  tliat  the  money  should  be  jjaid 
immediately. 

[Pollock,  C.  B.  —  If  a  man  is  paralysed,  he  would  take  soiiu- 
time  to  go  and  get  the  money ;  if  a  man  is  dull,  he  will  take  po- 
liaps  a  quarter  of  an  hour  to  calculate  the  interest.  These  are 
considerations  to  show  that  a  reasonable  time  must  be  meant  or 
understood  by  the  word  "immediate."] 

■  The  plaintiff  does  not  ask  U)V  time.    He  says,  do  your  l)est  or  your 
wor.^^t.     It   was  not  nuiant  that    tin'  df.'btor  sIkmiIiI   have  notice  to 
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enable  liim  to  pay  the  nioiiey,  but  merely  to  indicate  that  the 
creditor  meaut  to  use  his  power.  Language  could  not  have  been 
stronger  than  that  of  this  deed,  to  show  that  the  compliance  must 
have  been  meant  to  be  immediately  on  the  demand  ;  that  is,  while 
the  transaction  is  in-  fieri,  while  the  demand  can  l)e  considered 
pending.  The  language  of  the  deed  authorises  the  fixing  the  notici'. 
of  demand  on  the  premises  if  the  debtor  is  absent,  and  even  break- 
ing into  the  house.  Furtlier,  if  a  party  refuse  absolutely  to  com- 
ply^ no  further  time  would  be  allowed.     1  Rolle's  Abr.  p.  449,  1.  15. 

O'Malley,  for  the  respondent,  the  plaintili'  l)elow.  —  The  demand 
is  informal  and  liad.  The  deed  requires  the  plaintiff  to  pay  Wil- 
son. Wilson  could  depute  the  attorney  to  receive  the  money,  but 
the  attorney  could  not  depute  Jacobs.  Clark  v.  Dignnrn,  3  M.  & 
W.  319,  7  L.  J.  (N.  S.)  Ex.  64. 

(He  was  here  stopped  by  the  Court.) 

Pollock,  C.  B.  —  We  are  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed.  We  think  that  there  was  a 
demand,  Init  that  it  was  not  a  demand  to  pay  the  bearer.  It 
would  be  unsafe  to  make  the  demand  to  pay  the  bearer,  as  tli<i 
actvially  authorised  persim  might  have  lost  the  document.  Tiiere, 
wa.*-  no  intimation  in  the  document  that  Jacobs  was  the  person  1«» 
whom  the  amount  was  to  be  paid.  Further,  we  are  of  o[iinion 
tha^  there  was  no  default,  so  as  to  justify  the  seizure,  if  the  bearer 
wa;j  not  entitled  to  be  paid.  For  payment  ought  to  have  lieen 
made  either  to  Wilson  or  to  his  attorney.  It  is  clear  that  tlie 
seizure  took  place  before  any  attempt  could  have  been  made. 
to  pay  either  Wilson  or  his  attorney.  Under  these  circumstances, 
we  think  that  the  action  is  maintainable,  there  being  a  demand 
but  no  default.  It  is  agreed  that  the  amount  of  damages  is  to  l.o 
referred  to  ar1)itration.  If  the  arbitiator  were  to  award  the  entire 
value  of  the  goods,  the  defendants  would  be  deprived  of  the  benefit 
of  the  bill  of  sale.  But  we  are  relieved  from  this  consideration  by 
the  case  of  Brierloj  v.  Kendall,  17  .Q.  B.  937,  21  L.  J.  Q.  B.  161. 
From  this  authority  there  can  be  no  doubt  that  the  arbitrator 
would  not  be  justified  if  he  awarded  the  entire  value  of  the  good-:^. 
He  would  only  be  entitled  to  award  such  sum  as  the  interest  of  the 
plaintiff  amounted  to  at  the  time  of  the  seizure.  We  think,  there 
having  been  a  demand  without  a  default,  the  action  may  bo 
Jiiaintaiued. 
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Williams,  J. — I  think  that  there  was  a  good  demand  here 
witliin  the  meaning  of  the  deed  between  the  parties,  becau.se  ilu; 
deed  provides  not  only  that  a  demand  may  l)e  given  in  writing,  by 
being  delivered,  but  also  by  its  being  left  for  the  plaintiff  at  bis 
usual  ]dace  of  abode;.  Therefore,  1  think  that  the  demand  was 
good  without  its  being  shown  that  the  }>er.s(tii  by  whom  it  was 
brought  had  authority  to  receive  the  money.  But  I  agree  with 
the  Chief  Bakon,  that  there  is  no  default  shown  here,  because  it 
is  stated  in  the  case  that  Jacobs  presented  the  notice  to  the  plain- 
tiff, and  immediately  thereupon  all  the  goods  of  the  plaintiff  upon 
the  premises  were  seized,  and  there  was  no  opportunity  affoi-ded  of 
complying  with  the  demand. 

The  other  Judges  concurred.  Judgment  dfirmrd. 

ENGLISH   NOTES. 

In  tlie  caso  of  Bright ij  v.  Norton  (18()L').  .'I  W.  ^  S.  'M)5,  ^2  L.  J. 
Q.  B.38,  9  Jur.  (X.  S.)  495,  7  L.  T.  422,  11  W.  K.  1G7,  a  hill  of  sale  by 
way  of  mortgage  of  chattels  provided  tliat  i)ayiiieiit  slioukl  he  made  in 
ten  years  or  "at  sucli  earHer  day  or  time  a.s  the  dcfcnduiit  or  his  agent 
should  ap]»oint  for  payment  thereof  b}'  notice  in  writing  sent  by  post  or 
delivered  or  left  at  the  house  or  last  known  phute  of  abode  "  of  the 
plaintiff,  witli  a  ))Ower  of  immediate  entry  and  sale  on  default.  'I'lie 
defendant,  a  month  after  tlie  maldng  of  the  bill  of  sale,  s('^^tMl  a  notice 
at  noon  to  make  payment  in  half  an  hour,  and  in  di  laiilr  sci/.cd  ami 
sold  the  goods.  The  plaintiff  brought  his  action  for  .-sclliii!:;  the  goods 
contrary  to  the  proviso.  BLAtJlCBURN,  J.,  at  the  trial  had  left  it  to 
the  jury  to  sa\'  whether  the  notice  was  reasonabli'.  TIu'  jury  found 
it  was  not,  and  gave  a  verdict  for  the  plaintiff  accordingly.  The  Court 
sustained  the  verdict,  being  of  opinion  that  the  i)laiutirt' was  entitled 
to  a  reasonable  notice,  /.  c  a  notice  giving  him  a  reasonable  time?  to 
iind  the  money. 

3Ii(ss('n  V.  Sladen  (1868),  L.  R.  4  V.x.  la.  38  k.  J.  Ex.  34,  was  an- 
other case  arising  out  of  a  bill  of  sale.  The  l>ill  of  sale,  which  was 
by  way  of  mortgage  of  machinery,  &.c..,  contained  a  proviso  for  redemp- 
tion, if  the  plaintiff  should  pay  bisfdnthj  on  demand,  and  irithoiif 
ilidinj  on  anij  jrrctcnrc  ii']i<iferer  ':  and  provided  that  the  demand  miglit 
be  made  personally  on  the  plaintiff,  or  by  giving  or  leaving  verbal  or 
written  notice  to  or  for  him  at  his  place  of  business.  &c..  so  neverthe- 
less that  a  demand  be  in  fact  made ;  that  on  default  of  payment  the 
defendants  might  enter,  &c.  In  the  plaintiff's  absence  from  his  place 
of  liusiness,  a  demand  was  made  there  by  the  defendants  upon  his  son, 
who  stated  his    inability  to    meet   it;   and  the  dl■fenda!lt^    iniuiediat(dy 
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seized.  It  was  held  that  tlie  notice  required  by  the  deed  in  case  of 
tlie  phiintiff's  absence  was  such  a  notice  as  might  be  reasonably  sup- 
posed to  reach  tlie  plaintiff,  and  to  give  him  an  opportunity  of  comply- 
ing with  it  in  a  rea.sona.ble  time;  and  that  the  seizure  was,  therefore, 
not  justified. 

Thi3  two  last  cases  were  distinguished  by  the  Judges  in  the  Court  of 
Exclnjquer  in  Wharltoa  v.  Kirk  wood  (1873),  29  L.  T.  644,  22  W.  R.  93, 
w]iei\i  the  condition  of  tlie  bill  of  sale  was  that  if  the  plaintiff  did 
not  '  immediately  upon  demand  thereof  in  writing''  delivered  to  the 
])laii.tiff  or  left  for  him  at  his  home,  pay  the  money  due,  it  should 
be  lawful  foi'  the  defendant  to  seize  and  sell  the  goods.  The  defend- 
ant having  gone  with  his  bailiffs  to  the  plaintiff's  house,  saw  his  wife 
and  soji,  who  told  him  that  the  plaintiff  was  from  home,  they  knew 
not  where,  and  that  he  might  be  gone  to  America  for  aught  they 
knew.  The  defendant  then  read  and  delivered  to  the  wife  and  son 
a  written  demand  for  pajanent,  which,  not  being  complied  with,  he  at 
once  put  the  bailiffs  in  possession,  and,  after  an  interval  of  eight  days, 
sold  the  goods.  The  plaintiff  subse(]uently  returned,  having  remained 
away,- as  he  expressed  it,  on  a  "spree."  The  Court  held  that  the  action 
taken  by  the  defendant  was  reasonable  and  within  his  rights  under 
the  instrument. 

Aloore  v.  Shelley  (1883),  8  App.  Cas.  285,  52  L.  J.  P.  C.  35,  48  L.  T. 
918.  was  a  case  before  the  Judicial  Committee  of  the  Privy  Council  on 
apjical  from  ^ew  South  Wales.  The  action  was  for  damages  for  tres- 
pass on  land  and  for  the  seizure  and  conversion  of  goods.  The  ques- 
tioii  arose  upon  a  mortgage  of  a  sheep  run  for  £9000.  The  deed  stipu- 
lated that  if  the  plaintiff  should  make  default  in  payment  of  the  £9000 
upon  demand,  it  should  be  lawful  for  the  mortgagee  to  enter  upon  and 
seize  tlie  UKU'tgaged  property,  and  in  his  discretion  to  manage,  and 
immediately  thereupon,  or  at  any  time  thereafter,  to  sell,  &c.  The 
deed  further  stated  that  the  vlemand  should  be  made  in  writing  for  or 
on  behalf  of  the  mortgagee,  and  delivered  either  personally  to  the  mort- 
gagors or  either  of  them,  or  left  at  their  or  his  usual  or  last  known 
place  of  abode  in  the  colony,  or  on  the  station  or  run,  or  sent  through 
the  medium  of  any  post  office,  addressed  to  them  or  either  of  them. 
Tlio  deed  was  executed  on  the  5th  of  July,  and  on  the  29th  of  August 
following,  the  defendant,  who  was  the  assignee  under  the  mortgage, 
sent  an  agent  with  a  written  demand  for  the  £9000,  which  the  bearer 
was  authorised  to  receive.  The  demand  was  left  at  the  station,  —  the 
plaintiff  being  absent,  and  his  wife  left  alone  there,  —  and,  on  the 
ground  that  the  sum  of  £9000  was  not  then  immediately  paid  to  the 
agent,  he  seized  the  sheep  and  sold  them.  The  jury  had  given  a  ver- 
dict   for   the    plaintiff,  with  substaii*i,il    damasjes,  and  the  verdict  was 
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uplield  by  the  Judge  who  tried  the  case  and  by  the  full  Court.  Tlic 
Judicial  Committee  atfirmed  this  judgment.  The  plaintiff,  wlio  was 
absent  on  business  of  the  farm,  had  no  opportunity  of  judging  whether 
the  alleged  authority  of  the  agent  to  receive  the  £9000  was  genuine; 
ainl  the  jury  and  judges  in  the  Colony  were  best  able  to  consider  wliat 
was  a  reasonable  o})portunity  of  meeting  the  demand  in  the  circum- 
stances of  a  sh(;ep  run,  and  what  damages  should  be  given  for  a  prema- 
ture seizure. 

AMERICAN   NOTES. 

That  no  demand  is  required  in  the  case  of  contracts  to  pay  money  gen- 
erally, is  well  settled.  Niemeyer  V.  Brooks,  44  Illinois,  77;  Princeton  y.  Geb- 
liarl,  01  Indiana,  187;  Olcej/  v.  Jackson,  lOG  Indiana,  2>i6  ;  McDonald  v.  Gray., 
11  Iowa,  508;  Watson  v.  Walker,  23  New  Hampshire,  471:  Piirdy  v.  PhHips, 
1  Duer  (N.  Y.).  o69;  Maguire  v.  Durant.  20  New  York  Supp.  G17;  CfiippeU 
V.  Woods,  9  Washington,  134.  The  debtor  must  seek  out  the  creditor  if  he 
is  within  the  state.  Smith  v.  Walton,  5  Houston  (Del.).  141:  Littellv.  Nichols, 
Hardin  (Ky.),  66.  Not,  however,  if  he  is  in  another  state.  Gill  v.  Bradley, 
21  Minnesota,  15. 

Where  the  debtor  is  boiuid  by  the  contract  to  pay  "  immediately  on  de- 
Tnand,"  the  rule  that  he  is  to  be  allowed  a  reasonable  opportunity  for  com- 
plying with  the  demand  is  an  illustration  of  the  general  rule  that  Courts  will 
construe  "  immediate,"  in  all  sorts  of  contract,  to  mean  within  a  reasonable 
time.  Cases  of  various  sorts,  illustrating  this  rule,  are  collected  in  9  Am. 
&  Eug.  Encycl.  of  Law,  1st  ed.  9ol-n:5.{. 


No.  2.  — WARWICKE  v.  NOAKES. 

(1791.) 

RULE. 

Where  a  debtor  is  directed  by  his  creditor  to  remit 
money  by  post,  the  posting  of  a  letter  enclosing  the 
remittance  as  directed  constitutes  a  payment,  although 
the  letter  be  lost. 

Warwicke  v.  Noakes. 

1  Peake,  G7-G8  (rj  U.  K.  G53). 

Payment.  —  Money  remitted  hy  Post. 
[67]       Tf  a  debtor  is  directed  by  his  creditor  to  remit  money  by  the  post  akl^I 
it  is  lost,  the  creditor  nmst  bear  the  loss. 

As.sunipsit  for  goods  sold  ;iiid  (leliveved,  and  money  had  and 
r(.'((.'i\  ed. 
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*  The  plaintiff  was  a  hop  luerchaut,  and  tlie  defendant  his  [*  68] 
customer,  living  at  Sherborne  in  Dorsetshire.  The  plaintiff 
sold  him  hops,  and  also  sold  hops  to  several  other  persons  in  thnt 
neighbourhood  ;  and  requested  the  defendant  (as  his  friend)  to  n-- 
ceive  the  money  due  to  him  from  his  other  customers,  and  remit 
iiim  by  the  post  a  bill  for  those  sums,  and  also  the  money  due  to 
him  from  the  defendant  himself.  A  bill  was  accordingly  remitted, 
but  the  letter  got  into  bad  hands,  and  the  bill  was  received  by  some 
third  person  at  the  banker's  on  whom  it  was  drawn. 

Lord  Khnyon  :  — 

Had  no  directions  been  given  about  the  mode  of  remittance,  still 
this  being  done  in  the  usual  way  of  transacting  business  of  this 
nature,  I  should  have  held  the  defendant  clearly  discharged  from 
the  money  he  had  received  as  agent.  It  was  so  determined  in  the 
•C/Ourt  of  Chancery  forty  years  since :  and  as  the  plaintiff"  in  this 
■case  directed  the  defendant  to  remit  the  whole  money  in  this  way, 
it  was  remitted  at  the  peril  of  the  plaintiff'. 

The  plaintiff  vjas  nonsuited. 

ENGLISH    NOTES. 

A  direction  to  send  by  post  lias  been  held  not  complied  with  by 
a  delivery  to  a  postman  in  the  street  of  a  letter  with  remittance 
enclosed.     Hawkins  v.  Rutt  (1793),  1  Feake,  248. 

Where  debtor  and  creditor  have  accounts  at  the  same  bank,  and  the 
■creditor  directs  paynient  to  be  made  at  this  bank,  —  the  transfer  of 
the  amount  in  the  banker's  books  on  the  order  of  the  debtor  effects  a 
payment,  although  the  bank  fails,  so  that  the  creditor  loses  the  bene- 
fit of  the  transfer.     Eijles  v.  Ellis  (1827),  4  Bing.  112. 

Where  the  creditor  requests  his  debtor  to  remit  money,  a  remittance 
by  baidver's  bill,  which  is  not  immediately  returned,  is  presumed  to 
liave  been  authorised.  Cahie  v.  Cotdson  (1863),  1  Hurl.  &  Colt.  764, 
32  L.  J.  Ex.  97. 

But  where  the  debtor,  witliout  any  direction  froui  tlie  creditor,  sent 
a  post-office  order,  with  a  wrong  Christian  name,  so  that  tlio  creditor 
could  not  get  it  caslied  without  signing  a  name  that  was  nut  his,  this 
was  held  no  pa3'ment.  although  the  creditor  ke])t  the  order.  The  Court 
said  the  defendant  liad  no  right  to  give  the  plaintiff  the  trouble  of 
sending  back  a  piece  of  paper  whicli  he  had  no  right  to  send  him. 
Gordon  v.  Strantje  (1847),  1  Exch.  477,  11  Jur.  1019.  And  where  the 
debtor  sent  a  cheque  with  a  statement  in  the  body  of  the  clieque  ''bal- 
ance account  railing  ;  "  tlii.-^  was  held  no  ])ayment,  altliougli   tlie  ered- 
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itor  kept  the  cheque.  Lord  Denman  said:  ''To  make  the  delivery 
of  a  cheque  payment,  it  should  at  least  be  unconditional."  Homjh  v. 
Man  (183G),  4  A.  &  E.  954,  6  N.  &  M;  535,  2  H.  &  W.  33. 

An  agreement  to  set  off  a  debt  against  a  credit,  carried  into  effect 
by  an  account  stated  between  the  parties,  is  equivalent  to  payment. 
Oxcens  v.  Benton  (1835),  1  Cr.  M.  «&  R.  711,  40  R.  R.  692;  'Wovth. 
uKjton  v.  Grimsditeh  (1845),  7  Q.  B.  479. 

AMERICAN   NOTES. 

Where  a  debtor  is  expressly  or  impliedly  authorized  by  his  creditor  to 
remit  payment  by  mail,  and  the  money  is  so  sent,  in  the  proper  manner,  it  is 
a  valid  payment  and  discharges  the  debt,  although  it  never  reaches  the 
creditor,  (jurney  \.  Hoice,  9  Gray  (Mass.),  404;  Morf)un\.  Itichanhon,  1/ 
Allen  (Mass.),  410;  Palmer  v.  Phcenix  Mutual  Life  Jns.  Co.,  84  New  Yorh 
63;  McCluskey  V.  National  Life  Astt'n,  77  Hun  (N.  Y.),  556;  2  Greenleaf  oi\ 
Evidence,  Lewis'  ed.,  sect.  525  ;  Benjamin  on  Sales,  6th  ed.  p.  727. 

"  Payment  is  often  made  by  letter;  and  the  question  arises,  at  whose  ri.';k 
it  is  when  so  made.  This  must  depend  upon  circumstances;  but  in  general 
the  debtor  is  discharged,  although  the  money  do  not  reach  i\\o  creditor,  if  he 
was  directed  or  expressly  authorized  by  the  creditor  so  to  send  it,  or  if  lie  can 
distinctly  derive  such  authority  from  its  being  the  usual  course  of  business ; 
but  not  otherwise."     2  Parsons  on  Contracts,  8th  ed.  *  620-621. 

The  same  rule  applies  to  payment  sent  by  any  other  method,  as  by  express. 
Currier  v.  Continental  Life  Ins.  Co.,  53  New  Hampshire.  538;  or  boat,  Yon  v 
Blanchard,  75  Georgia,  519  ;  or  through  a  specified  person,  Dodye  v.  Smith, 
34  Vermont,  178.     See  2  Parsons  on  Contracts,  Stli  ed.  *  621,  note  1. 

The  burden  of  proof  is  on  the  debtor  to  show,  either  that  the  creditor  ex- 
pressly authorized  payment  by  mail,  or  that  a  usage  and  course  of  dealing 
existed  from  which  such  authorization  might  fairly  be  inferred.  If  lie  fails 
to  sustain  this  burden  of  proof,  the  money  must  be  regarded  as  having  been 
sent  at  his  risk,  and.  if  not  received,  nuist  be  paid  again.  Williams  v.  Car- 
penter, 36  Alabama,  9;  Morton  v.  Morris,  31  (ieorgia,  378;  Gurnetj  v.  Howe,  \) 
Gray  (Mass.),  404;  First  National  Dank  \ .  McManii/le,  69  Pennsylvania  State, 
l.")6;  Boyd  v.  Reed,  6  lleiskell  (Tenn.),  631.  In  Gurney  v.  Howe,  supra,  thi' 
Court  said:  "  The  general  rule  of  law  is  that  thQ^duty  lies  on  the  debtor  to 
pay  his  debt  to  his  creditor  personally  or  to  his  authorized  agent.  The  burden 
of  proof  to  show  a  payment  of  a  debt  is  not  sustained  therefore  by  proof  that 
a  letter,  containing  the  requisite  amount,  directed  to  the  creditor,  was  duly 
deposited  in  the  post  office.  The  debtor  must  go  further.  He  must  also 
show  that  the  creditor  authorized  this  mode  of  remittance,  either  by  express 
assent  or  direction,  or  a  usage  and  course  of  dealing  from  which  such  assent 
or  direction  may  be  fairly  inferred.  If  this  can  be  shown,  then  the  trans- 
mission is  at  the  risk  of  the  creditor;  otherwise,  it  lies  upon  the  debtor." 

In  Townsend  v.  Henry,  9  Richardson,  Law  (S.  Car.),  318,  it  was  held  tliat 
a  request  by  mail  to  a  debtor  to  "  remit  to  us  as  soon  as  received  "  authorized 
remittance  by  mail,  uo  other  prompt  mode  being  jjracticable. 
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But  a  remittance  by  mail  in  a  single  previous  instance,  not  objected  to  by 
the  creditor,  will  not  establish  a  custom  to  remit  in  that  way;  nor  will  a 
letter  of  the  creditor,  requesting  a  remittance,  but  sjjecifying  no  mode,  prove 
authority  to  remit  by  mail.     Burr  v.  Sickles,  17  Arkansas,  428. 

If  the  creditor  authorizes  remittance  by  nuiil  under  certain  specified  pre- 
cautionary observances,  and  the  debtor  remits  witliout  observing  such  pre- 
cautions, it  is  no  excuse  that  their  observance  was  impossible.  See  Williams 
v.  Carpenter,  :'>6  Alabama,  9,  in  which  case,  at  p.  12,  the  Court  said:  "  To 
absolve  a  debtor  who  transmits  money  by  mail  to  his  creditor  for  the  pay- 
inmt  of  his  debt,  from  the  hazard  of  loss  in  the  transmission,  it  is  necessary 
lliat  the  remittance  should  be  made  by  the  authority,  express  or  implied,  of 
tlic  creditor,  and  in  the  manner  and  with  the  precautions  prescribed  by  him. 
.  .  ,  If  it  is  impossible  for  the  debtor  to  transmit  the  money  in  the  manner 
nni^  under  the  precautionary  attendant  circumstances  directed  by  the  cred- 
itor, he  can  not  make  the  remittance  at  the  risk  of  the  creditor.  His  authority 
is  t  J  remit  in  the  manner  and  under  the  circumstances  prescribed,  and  if  he 
rciiiits  without  pursuing  the  directions,  he  acts  without  authority.  Like  an 
agent,  he  must  pursue  his  authority,  and  strictly  observe  its  limitations  and 
(pialifications." 

As  to  whether,  in  the  absence  of  authority  to  remit  by  mail,  proof  of  the 
depositing  of  letter  containing  money  in  the  post  office,  addressed  to  the 
creditor,  gives  rise  to  a  presumption  that  he  received  it,  see  Crane  v.  Pratt, 
12  Gray  (Mass.),  3-18. 
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(EX.  1835.) 

No.  4  — WALKER   v.  NUSSEY. 
(EX.  1847.) 

RULE. 

Payment,  under  the  Statute  of  Limitations,  may  be 
made  in  goods  as  well  as  in  money. 

To  constitute  "part  payment"  under  the  Statute  of 
Frauds,  there  must  be  evidence  (parol  or  otherwise)  of  a 
contract  complete  in  itself  irrespective  of  the  payment. 

Hart  V.  Nash. 

2  Cr.  M.  &  R.  337  (41  R.  R.  732). 

Statute  of  Frauds.  —  Part  Payment. 
W  the  parties  to  a  bill  of  exchange  agree  that  goods  shall  be  supplied  [337] 
in  part  payment,  and  they  are  supplied  and  taken  accordingly,  that  is 
part  payment,  so  as  to  prevent  the  operation  of  the  Statute  of  Limitations, 
vol..  XXI,  — 2 
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Assumpsit  by  indorsee  against  inclorser  of  a  bill  of  exchange. 
Plea,  actio  non  accrevit  infra,  sex  annos,  and  issue  thereon.  At  the 
trial  before  Denwian,  Ch.  J.,  at  the  last  Surrey  Assizes,  the  plaintiff 
had  a  verdict,  the  learned  Judge  ruling  that  the  delivery  of  certain 
hats  by  the  defendant  to  the  plaintifl"  amounted,  under  the  circum- 
stances, to  part  payment  of  the  1)111  (wliich  was  above  six  years 
t)ld),so  as  to  take  the  case  out  of  the  operation  of  the  Statute  of 
Limitations.  Piatt  having  subsequently  obtained  a  rule  nisi  for  a 
new  trial,  Comyn  now  appeared  to  show  cause  ;  but  it  appearing 
from  the  report  of  the  learned  Judge,  that  there  was  an  agreement 
between  the  plaintiff  and  defendant,  at  the  time  of  the  transfer  of 
the  bill,  that  the  defendant  sliould  supply  the  plaintiff  and  his 
family  with  hats  till  he  could  pay  it,  and  that  the  hats  "  should  be 
paid  on  account,"  Piatt  admitted  that  he  could  not  support  his 
rule  ; 

Alderson,  B.,  observing  :  — 

Here  was  an  agreement  to  take  goods  in  part  payment ;  when 
they  were  taken  on  that  agreement,  it  was  part  payment,  and  was 
a  continuation  of  the  old  promise,  so  as  to  bring  the  case  within 
the  exception  in  Lord  Tenterden's  Act.  Rule  discharged. 

Walker  v.  Nussey. 

16  Meeson  &  Welsby,  302-.307  (s.  c.  16  L.  J.  Ex.  120). 

Stalutt  of  Frauds.  —  Part  Payment. 

[302]  Debt  lor  goods  sold  and  delivered.  Pleas,  —  never  indebted  and 
set-off.  Plaintiff  owed  defendant  a  debt,  and  while  it  remained  due 
sold  him  iroods  by  sample  to  a  larger  amount,  and  exceeding  £10.  without 
note  or  memoraudiini  in  writing  of  tlie  l)argain  lor  sale.  Part  of  that  bar- 
gain wa.s,  that  the  debt  due  from  i)laintiff  was  to  go  in  part  payment  by 
defendant  to  him,  but  no  actual  payment  of  money  was  made  by  either,  nor 
was  any  receipt  given  by  defendant  for  plaintiff's  debt  to  him.  The  goods 
were  supplied  to  defendant,  who  returned  them  as  inferior  to  sample,  and 
the  jury  found  that  he  had  never  accepted  them.  Verdict  for  defendant : — 
Held,  on  motion  tor  anew  trial,  that  nothing  had  been  given  in  earnest  to 
bind  the  bargain,  or  in  part  of  payment,  within  ^2\^  Car.  II.  c,  3,  s.  17,  so  as 
to  makr  the  contract  binding  on  the  buyer. 

Debt  for  goods  sold  and  delivered,  and  on  an  account  slatc<l. 
Pleas,  —  1st,  never  indebted  ;  2nd,  a  set-off  for  goods  sold 
and    delivered,    and    on    an    account    stated        Issues    tliercoti. 
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At  the  trial,  before  the  under-sherih'  of  Yorkshire,  it  appeared 
that,  the  defendant  having  sold  goods  to  the  plaintiff  to  the 
amount  of  £4  14*-.  llrf.,  the  defendant,  on  a  siibsecpient  oecasion, 
bought  of  him  a  lot  of  leather,  ol  two  sorts,  by  samphi.  It  was 
then  verbally  agreed  between  them,  that  the  £4  14.s.  1  It/,  due  to 
the  defendant  should  go  in  part  payment  by  him  to  the  plaintiff 
for  the  leather.  Next  day  the  plaintiff  sent  in  the  goods  to  the 
defendant,  with  tins  invoiee  :  — 

"  II  AH  FAX,  Oct.  Uth,  1846. 
<']\Ir.    William    Nussey,    bought    of    Thomas    Walker. 

£        .V.       J. 

Dressed  hide  bellies,  287  at  dd 10  15     3 

Insole,  37G  at  0^ 10  3     8 

20  IS  11 

By  your  iiecount  against  me 4  14  11 

The  defendant  returned  the  goods  within  two  days  as  inferior  to 
sample,  and  wrote  to  the  plaintiff  to  pay  him  the  £4  14.!>.  lid. 
The  plaintiff  refused  to  receive  the  goods,  and  brouglit  this  action, 
stating,  in  his  particulars  of  demand,  that  the  action  was  brought 
to  recover  the  sum  of  £16  4*'.,  as  tlie  "  balance  of  the  following 
iiccount  "  (setting  out  the  above  invoice). 

The  under-sheriff  ruled,  that  there  was  nothing  to  show  that  the 
£4  14.S.  11(/.  had  been  given  by  the  defendant  in  earnest,  or  part 
of  payment,  under  29  Car.  11.  c.  3,  s.  17,  and  left  nothing 
to  the  jury,  except  on  the  point  of  acceptance  *  of  the  [*  303] 
goods  by  the  defendant,  directing  them  to  find  for  him  if 
they  thought  he  returned  the  goods  in  a  reasonable  time,  without 
taking  to  them.  See  Lillywhite  v.  Bevcreux,  15  M.  &  W.  285; 
mred  V.  Blay,  2  B.  &  Ad.  463  (36  E.  E.  626) ;  Edan  v.  Budfidd, 
1  Q.  B.  302.  The  jury  found  a  verdict  for  the  defendant  on  both 
issues. 

Addison  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. By  29  Car.  II.  e.  3,  s.  17,  "  no  contract  for  the  sale  of  any 
goods,  wares,  and  merchandises  for  the  price  of  £10  sterling,  or 
npw^ards,  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or 
that  some  note  or  memorandum  in  writing  of  the  said  baruaiu  be 
made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
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their  agents  thereunto  lawfully  authorised."  This  transaction 
amounted  to  an  agreement  that,  on  the  defendant's  purchasing  the 
leather,  the  £4  14s.  11^?.  before  then  due  to  him  from  the  plaintiff, 
was  to  be  a  part  of  the  purchase-money  accruing  due  to  him. 
That  agreement  enured,  therefore,  to  take  this  case  out  of  the 
statute,  as  part  payment  within  sect.  17.  [Parke,  B. — When  was 
the  plaintifi''s  debt  to  the  defendant  satisfied,  so  as  to  be  the  sub- 
ject of  a  plea  of  payment,  had  the  defendant  sued  him  ?  The 
leather  was  to  be  delivered  by  the  plaintiff'  and  taken  by  the 
defendant  in  satisfaction  of  the  £4  146-.  llr/.  due  from  the  i)laintiff 
to  the  defendant,  and  the  rest  of  it  was  to  be  paid  for  by  the 
defendant.  Was  not  the  contract  prospective,  and  the  plaintiff's 
debt  to  the  defendant  only  eventually  extinguished,  in  case  of  the 
defendant's  acceptance  of  the  leather  subsequently  sent  to  him  by 
the    plaintiff?]       The    under-sheriff  merely  left   the    question    of 

acceptance  to  the  jury.  But  in  Hart  v.  Nash,  2  C.  M.  &. 
[*  804]  B.   8.''.7  (p.   17,  ante),  where  the  holder  *  of  a  bill  agreed 

with  the  party  liable  to  pay  it,  that,  till  he  could  pay  it,  he 
should  supi>ly  the  holder  with  hats,  and  that  they  should  be  "paid 
on  account ; "  the  Court  held  tliat  the  delivery  and  receipt  of  the 
hats  under  that  agreement  was  "part  payment"  within  the  Statute 
of  Limitations,  9  Geo.  IV.  c.  14.  [Aldekson,  B.  —  There  the  supply 
of  hats  by  the  defendant,  in  part  payment,  was  subsequent  to  the 
agreement,  which  is  very  different.  The  words  of  sect.  17  are 
not,  "  except  the  buyer  shall  have  accepted,"  but  "  except  the 
buyer  shall  accept,"  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  —  that  is,  at  the  time  of  the  bargain  made.]  It  was  not 
necessary  that  the  money  should  have  been  paid  by  the  plaintiff, 
in  order  to  be  repaid  by  the  defendant  hi  part  payment  for  his 
jMirchase  ;  for,  from  the  moment  of  tlie  agreement,  the  defendant's 
goods  became  part  })aymeiit  of  those  agreed  to  be  delivered  to  him 
by  tlie  plaintiff,  and  the  defendant  liad  no  longer  any  cause  of 
action  against  the  plaintiff.  [Platt,  ?>.  —  You  rely  on  part  of 
the  contract  itself  as  being  part  performance  of  it.] 

PoLLOGK,  C.  B.  —  I  think  no  rule  ought  to  be  granted.  The 
])laintiff  sues  for  goods  sold  and  delivered  by  him,  to  the  defend- 
ant, above  £1 0  in  value,  and  it  was  admitted  that  the  defendant 
liad  previously  sold  him  goods  for  £4  14.s.  \\d.  On  the  new  deal- 
ing l)etween  them  the  agreement  was,  that    that  sum  should  be 
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-trtkeii  as  part  payment  by  the  defendant,  and  that  he  shouhl  only 
j)ay  the  phiintift'  the  (htfeienec!  l)et\veen  tliat  sum  and  the  amount 
of  the  lidods  houfjht  from  him.  This  contract  was  verlnil ;  hut  it 
is  aij^ued  that  the  £4  l-t.s.  1  Ir/.  was  a  part  payment  by  the  defend- 
ant, so  as  to  take  the  case  out  of  the  Statute  of  Frauds.  lUit  J 
think  it  was  not.  Here  there  was  nothing  but  one  contract, 
whereas  the  statute  requires  a  contract,  and,  if  it  be  not  in  writing, 
.something  besides.  The  (luestion  lierc  is,  whether  what  took  phice 
amounted  to  a  giving  of  earnest  or  in  part  of  payment  at  the  time 
of  the  bargain,  the  goods  bought  by  tlie  defendant  not 
Jiaving  been  then  delivercil  to  him  by  *the  phuntiff.  See  [*  305J 
Blenlinsop  v.  Claiiton,  7  Taunt.  597  (18  K.  K.  602). 
Nothing  turns  on  the  etrect  of  their  subse(]uent  delivery.  Had 
these  parties  positi^•ely  agreed  to  extinguish  the  debt  of  £4  odd, 
and  receive  the  plaintiff's  goods  ^;/v;  tanio  instead  of  it,  the  law 
might  ha\e  been  satisfied,  without  the  ceremony  of  paying  it  to 
the  defendant,  and  repaying  it  by  him.  Kut  the  actual  contract 
■did  not  amount  to  that,  and  there  has  been  no  part  payment  within 
the  statute. 

Pakke,  1).  ^  I  am  of  the  same  opinion,  and  think  the  ruling  at 
the  trial  was  light.  The  facts  seem  to  lie  these.  The  plaintiff 
owed  the  defendant  a  sum  of  £4  14.s.  Wil.  Tlie  [larties  then  ver- 
■bally  agreed  that  the  }ilaintitt'  should  sell  to  the  defendant  goods 
above  £10  in  value,  according  to  a  given  sample,  the  plaintiff's 
debt  to  go  in  [)art  payment,  and  the  residue  to  be  paid  by  the 
defendant.  No  evidence  was  given  of  the  actual  })ayment  or  dis- 
charge of  the  debt  due  from  the  plaintiff,  so  that  all  rested  in  the 
agreement  merely.  If  ]\Ir.  Addison  could  have  sliown  the  con- 
tract to  ]ia\e  been,  that  the  parties  were  to  be  [)ut  in  the  same 
situation  at  that  time,  as  if  the  plaintifl''s  debt  to  the  defendant 
had  then  lieen  paid,  or  as  if  it  had  been  paid  to  the  defendant,  and 
repaid  by  him  to  the  plaintif!'  as  earnest,  the  statute  might  have 
been  satisfied,  without  any  money  having  pas.sed  in  fact;  but  the 
agreement  was  in  fact,  that  the  goods  should  be  delivered  ])y  the 
plaintiff'  by  way  of  satisfaction  of  the  debt  previously  due  from 
liim  to  the  defendant,  and  that  the  defendant  shonld  pay  for  the 
rest.  Then  the  l)uyer  did  not  "  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment."  The  "  part  payment"  men- 
tioned in  the  statute  must  take  place  either  at  or  su])se([uent  to 
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the  time  when  the  bargain  was  made.  Had  there  been  a  bargain 
to  sell  the  leather  at  a  certain  price,  and  subsequently  an  agree- 
ment that  the  sum  due  from  the  plaintiff  was  to  be 
[*  r>06]  *  wiped  oil'  from  the  amount  of  that  price,  or  that  the 
goods  delivered  should  be  taken  in  satisfaction  of  the  debt 
due  from  the  plaintiff ;  either  might  have  been  an  equivalent  to 
part  payment,  as  an  agreement  to  set  off  one  item  against  another 
is  ecpiivalent  to  payment  of  money.  But  as  the  stipulation  re- 
specting the  plaintiff's  deV)t  was  merely  a  portion  of  the  contem- 
poraneous contract,  it  was  not  a  giving  something  to  the  jdaintiff 
b^  way  of  earnest,  or  in  part  of  payment,  tlien  or  subsequently. 

Aldekson,  1).  — The  17th  section  of  the  Statute  of  Frauds  im- 
plies, that  to  bind  a  buyer  of  goods  of  £10  value,  without  writing, 
he  must  have  done  two  things ;  first,  made  a  contract,  and  next, 
he  must  have  given  something  as  earnest,  oi-  in  part  payment  or 
discharge  of  his  liability.  But  where  one  of  the  terms  of  an  oral 
bargain  is  for  the  seller  to  take  something  in  part  })ayment,  that 
term  cannot  alone  Idc  equivalent  to  actual  part  payment.  In  this 
case,  the  part  payment,  or  whatever  else  the  bargain  may  amount 
to,  is  part  of  that  bargain  itself,  and  cannot  lie  wrested  into  proof 
of  an  actual  payment,  without  repealing  the  statute,  and  s\iffering 
a  verbal  contract  for  the  sale  of  goods  of  £10  value  to  have  effect, 
without  the  safeguards  provided  by  law  against  fraud  in  such 
cases. 

Pl.\tt,  B.  —In  this  case,  as  no  note  in  writing  was  signed  by 
the  parties,  it  is  clear,  from  sect.  17,  that  something  was  to.be 
done  by  way  of  ratifying  the  bargain,  in  additi(m  to  it,  and  at  the 
time  of  its  being  made.  Tf,  on  making  the  bargain,  the  defendant 
resigned  the  del»t  ])reviously  du(;  to  him  from  the  plaintiff,  or  dis-- 
charged  the  plaintifl'.'^  liability  to  that  amount,  that  would  not  bo- 
giving  earnest  at  the  time  of  the  bargain  made,  or  in  jDart  of  pay- 
ment of  the  whole  sum  then  due  from  the  defendant.  As  to  any 
discharge  of  the  plaintiff  from  liability  to  the  defendant  at  the 

time  of  making  the  second  liargain  between  them,  no  re- 
[*  307]   ceipt  for  the  *  plaintiff's  debt  w%as  given  by  the  defendant, 

or  any  other  thing  done  by  him,  so  that  everytliing  rested, 
in  mere  verbal  contract,  and  nothing  in  the  evidence  makes  it 
bindinu  nii  ihe  defendant.  Jin1>-  irfiised. 
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ENGLISH    NOTES. 

TIk'  above  case  of  Hart  v.  Is^as/t  was  followed  by  the  Queen's  Bench 
in  Hooper  v.  Stephens  (1835),  4  A.  &  E.  71. 

Where  the  creditor  was  boarded  and  hedged  by  the  debtor  under  an 
agreement  that  lie  sliould  do  .so  at  a  li.xed  price  in  deduction  from 
tlie  debt,  this  was  held  to  be  ]>art  payment  within  the  statute.  Bhiir 
V.  Ormond  (1851),  17  Q.  B.  423,  20  L.  J.  (,).  B.  444. 

W<(Iker  V.  Xtisse;/  was  followed  by  the  Conrt  of  A[)peal  in  Norton  v. 
Dn-isoii  1899,  1  Q.  B.  401,  08  L.  J.  Q.  B.  265.  There  was  an  oral 
contract  for  the  sale  of  goods;  and  it  was  agreed  at  the  same  time  that 
a  sum  of  money  which  had  been  overpaid  to  the  vendor  upon  a  previous 
sale  of  goods  should  be  retained  by  the  vendor  as  part  of  the  price. 
The  Court  inferred  from  the  evidence  that  this  stipulation  was  a  term 
of  the  contract  of  sale  itself,  and  held  that  the  retention  of  the  sum 
was  not  payment  to  satisfy  the  Statute  of  Frauds. 

AMKIJICAN   NOTES. 

Mr,  Buswell,  in  liis  book  on  Limitation  and  Adverse  Possession,  §  87, 
says:  "  If  it  be  agreed  (hat  the  creditor  sliall  receive  goods  in  reduction  of 
liis  demaml,  the  delivery  of  the  goods  operates  as  a  partial  payment."  Citiug' 
the  principal  case  of  Hart  v.  N<isJi,  and  also  Siblei/  v.  Lumhert,  30  Maine,  253, 
and  Butts  v.  Perkins,  41  Barbour  (N.  Y.),  509.  And  in  1  Wood  on  Limita- 
tions, 2nd  ed.  p.  29!),  it  is  said  :  "  It  is  not  necessary,  for  the  purposes  of  the 
statute,  that  a  pai't  payment  of  principal  or  interest  should  be  made  in  actual 
money.  Thus,  a  payment  in  goods  may  be  a  sufficient  part  payment,  and  if 
partitas  to  a  bill  of  exchange  agree  that  goods  shall  be  suj^plied  and  taken 
accordingly,  that  amounts  to  a  part  jiayment.'' 

It  is  essential  that  the  goods  should  have  been  intended  as  part  payment 
of  the  debt.  'J'hus,  in  Younf/ y.  Alfurd,  113  North  Carolina,  130,  which  was 
an  action  on  three  bonds,  the  following  facts  appeared.  Some  years  after 
action  on  the  bonds  was  barred  by  the  statute,  plaintiff  got  a  (piart  of 
brandy  of  ilefendant's  intestate,  the  obligor,  and  offered  to  pay  for  it,  but 
tlie  intestate  refused  to  accept  payment  on  the  ground  that  he  already  owed 
thi'  plaintiff  more  than  he  could  ever  pay.  No  price  was  named  for  the 
brandy,  and  there  was  no  request  to  apply  its  value  to  any  indebtedness,  and 
no  specific  indebtedness  was  mentioned.  There  was  an  indorsement  of  a 
credit  of  twenty-five  cents  on  each  bond,  of  a  date  within  the  statutory  period. 
There  was  no  evidence  that  the  debtor  directed  or  assented  to  such  indorse- 
ment. The  Court  held  that  there  was  nothing  to  show  that  the  plaintiff  was 
authorized  to  estimate  the  value  of  the  brandy  and  credit  it  on  the  bonds 
as  payment. 

A\'here  goods  are  delivered  to  a  creditor  to  be  sold  and  the  proceeds  applied 
in  ]i((Midatiou  of  liie  debt  as  far  as  they  will  go,  the  goods  must  be  sold  and 
liic  proii'f'ds  applied  u]>oii  tli"  debt  wit  hin  a  reasonaldc  tinii-,  or  the  applica- 
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tion  of  the  proceeds  upon  the  debt  will  not  save  it  from  the  opeiation  of  the 
.statute,  "  el.se  in  such  cases,  by  unreasonable  delay,  a  creditor  could  keep  his 
debt  on  foot  indefinitely."  1  Wood  on  Limitations,  2nd  ed.  p.  301  ;  Lyon  v. 
Stale.  Bank,  \'2  Alabama,  508;  Porter  v.  Ji/ooil,  5  I'ickering  (Mass.),  -ii. 

In  Jones  V.  Lanyhornc,  19  Colorado,  "206,  it  was  held  that  where  tlie  part 
payment  alleged  is  money  realized  from  assets  transferred  by  the  debtor  to 
the  creditor,  tiie  new  promise  is  not  to  be  implied  as  of  a  date  lat(M-  than 
the  transfer. 

And  in  IJro'.rn  v.  Latham,  b^  New  iiampsliire,  30,  it  was  decided  that  where 
chattels  were  i)laced  in  the  hands  of  the  payee  of  a  note  by  the  maker,  at  the 
date  oC  the  note,  under  an  agreement  to  apply  the  proceeds  to  the  payment  of 
the  note,  such  application,  without  notice  to  ar.d  assent  by  the  debtor,  would 
not  constitute  a  payment  from  which  a  new  promi.se  might  be  inferred. 

With  regard  to  the  second  paragraph  of  the  rule,  the  principal  case  of 
Waihcr  V.  Xuxgeij  is  I'ecognized  as  a  leading  auliiority.  and  constantly  cited 
as  such,  in  the  United  States. 

In  Tiffany  on  Sales,  p.  6(J,  it  is  said  tliat  a  mere  agreement,  forming  part 
of  the  contract  of  sale,  to  set  off  a  debt  due  the  buyer,  does  r.ot  constitute 
part  payment  within  the  Statute  of  Frauds,  but  that  such  an  agreement,  to 
be  effective',  must  be  by  an  independent  contract.  Citing  Walker  v.  Nmseji, 
and  the  following  American  cases  :  Artchrr  v.  Zeh.  5  Hill  (X.  Y.),  200  ;  Mat- 
tice  V.  Alien,  3  Keyes  (N.  Y.),  492;  PHnen  v.  Glen's  Falls  Ins.  (.'o.,  05  Xew 
York,  G;  Matthiessen  ^'  Weichers  Refinhnj  Co.  v.  McMaJ/on,  38  Xew  Jersey 
Law,  536  ;  Aorwef/ian  Phnc  Co.  v.  Hantltorn,  71  Wisconsin,  529. 

In  Artcherv.  Zeh,  5  Hill  (N.  Y.),  200,  an  action  was  brought  on  a  claim 
against  the  defendant  which  one  McDuft^'  had  assigned  to  the  plaintiff'.  The 
plaintiff  held  a  note  of  McDuffe's,  and  at  the  time  of  the  assignment  it  was 
understood  that,  if  the  defendant  would  assent  to  the  as.signnient,  the  plain- 
tiff would  indorse  the  amount  of  the  claim  on  the  note  as  a  payment.  Tlie 
d;'femlanfc  assented.  Assignments  of  choses  in  action  being  covered  by  the 
New  York  Statute  of  Frauds,  the  Court  held  (hat  there  was  no  compliance 
with  its  requirements,  the  agreement  regarding  the  note  not  amounting  to 
pavment. 

In  I'Jij  V.  Ornisln/,  12  Barbour  (X.  Y.).  57(1.  it  was  held  that  an  agreement 
to  indorse  the  price  of  property  sold  upon  a  mortgage  held  by  the  purchaser, 
against  the  vendor,  without  any  indorsement  being  in  fact  made,  did  not 
constitute  payment  within  the  statute. 

In  Walrath  v.  Richie,  5  Lansing  (N.  Y.).  :'>il2.  .V.,  being  the  ownci-  of  a 
mowing  machine,  and  being  indebted  to  B.  in  the  sum  of  fifty-five  dollars, 
proposed  to  B.  verbally  to  take  it  in  satisfaction  of  the  indebtedness,  to  which 
B.  assented.  It  was  held  that  this  was  not  a  valid  sale  under  the  Statu ti-  of 
Frauds.  See  also  Mattice  v.  Allen,  '■)  Keyes  (N.  Y.),  492;  Teed  v.  l'ee<l,  14 
Barbour  (X.  Y.),  90. 

In  Sawyer  v.  Ware,  36  Alabama.  G75,  A.  was  indebted  to  B.  for  atlvances 
and  rent,  and  it  was  agreed  that  certain  iron  in  course  of  manufacture  by  A. 
should  be  B.'s  as  fast  as  it  was  made,  until  the  debt  was  paid.  The  Court; 
cited  Walker  v.  Nussey,  and  held  that  the  agreement  so  to  discharge  tho 
purchase-money  was  not  a  payment. 
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In  Gilman  v.  /////,  36  New  Hampshire,  oil,  oil),  llie  Court  said:  "The 
fact  that,  at  tlio  time  of  the  bargain,  it  was  agreed  between  the  parties  that 
tlie  $50  lor  the  cow,  and  money  previously  received,  should  be  allowed 
towards  the  pelts,  seems  not  to  have  been  regarded  by  the  Court  as  a  pay- 
ment answering  the  requirements  of  tlie  statute,  and  thus  was  not  allu<ii'il 
to.  -And  lliis  w(;  think  was  th«  riglit  view  of  the  matter.  It  was  not  an  act 
done,  a  payment  actually  made,  but  simply  an  agreement  that  the  sum  should 
be  allowed,  a  matter  resting  in  contract  only." 

in  Mdll/iit.ssiu  Ilefiniiiri  Co.  v.  McMaJioii,  oS  New  Jersey  Law,  ooU,  it  was  held 
that  a  contraet  for  the  sale  of  goods  for  the  price  of  •'?;50  or  upwards,  by  p.uol, 
whereby  the  vendor  sells  to  the  purchaser  goods  to  the  value  of  an  existing 
debt  due  from  him  to  the  purchaser  in  payment  thereof,  is  not  valid  under 
the  Statute  of  Kiauds,  there  being  no  receipt  or  voucher  given,  or  actual 
credit  made,  in  discharge  of  the  debt.  At  page  510,  the  Court  say  :  "  Walker  v. 
\usse;/  has  been  adopted  without  dissent  in  the  text-books.  Benj.  on  Sales, 
139:  Story  on  -Sales,  '273.  a;  1  Chitty  on  Contracts,  564;  3  Parsons  on  Con- 
tracts, 52.  Substantially  the  same  doctrine  was  held  by  the  Sujireme  Court 
of  New  York  in  a  case  earlier  in  point  of  time  (Artcher  v.  Zeh,  5  Hill,  2<)U), 
and  it  has  been  reaffirmed  in  cases  decided  since." 

A  point  upon  which  stress  is  laid  in  some  of  the  above  cases  is  that  every- 
thing lay  in  parol,  and  it  is  implied  that  if  there  had  been  some  act,  such  as 
the  surrender  or  cancellation  of  the  evidence  of  indebtedness,  or  the  giving 
of  a  receipt,  it  would  amount  to  part  payment  withiu  the  statute.  And  in 
Noncegian  Plow  Co.  v.  Ilmilhoru.  71  Wisconsin,  529,  where  goods  were  trans- 
ferred by  A.  to  B.  in  part  payment  of  a  debt  due  from  B.  to  A.,  and  credit  was 
at  once  given  upon  the  account,  it  was  held  that  this  was  as  much  payment 
as  if  money  had  been  handed  over.  So,  in  Brahln  v.  Hyde,  32  New  York, 
519,  523,  the  Court  say  :  "  The  payment  may  be  made  in  money  or  property, 
or  in  the  discharge  of  an  existing  debt,  in  whole  or  in  part,  due  from  the 
vendor  to  the  purchaser.  Or  the  extinguishment  of,  or  payment  upon,  a 
promissory  note  held  by  the  latter  against  the  former.  A  mere  agreement 
to  apply  the  purchase-money  to  either  of  these  objects,  would  not  be  enough, 
because  the  contract  would  still  rest  in  words  and  nothing  more." 

It  would  seem  that  the  question  should  turn  on  whether  or  not  the  stii)u- 
lation  regarding  payment  is  independent,  and  not  a  mere  term  of  the  conti-act 
of  sale,  rather  than  on  whether  or  not  the  whole  thing  -lies  in  parol." 
"  On  principle,  any  independent  verbal  agreement,  whereby  the  indebtedness 
is  extinguished,  would  seem  to  be  sufficient."  Tiffany  on  Sales,  66;  Dow  v. 
Worlhen,  37  Vermont,  108;  CotterUl  v.  Stevens,  10  Wisconsin,  422.  In  Doto  v. 
Worlhcn,  supra,  D.  sold  H.  apples  and  sent  several  barrels  more  than  H. 
agreed  to  take,  with  notice  that  what  H.  could  not  sell,  D.  would  take  back. 
H.  afterwards  concluded  to  take  all  that  D.  had  sent.  They  then  agreed  that 
the  price  of  the  whole,  before  unsettled,  should  be  $75,  and  that  this  sum 
should  remain  in  the  hands  of  H.  as  part  payment  for  a  lot  of  poultry  which 
I),  was  then  negotiating  to  purchase,  and  finally  did  purchase  of  H.  It  was 
held  that  the  contract  for  the  poultry  was  binding  within  the  Statute  of 
Frauds.     The  Court  comment  on  Walker  v.  Nusseij,  and  say  :  "  The  statute 
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only  requires  actual  part  payment.  It  does  not  require  that  .such  payment 
shall  be  shown  by  writing  —  by  an  indorsement,  a  credit,  or  a  receipt,  or 
by  the  manual  delivery  of  any  article  or  property  of  value.  It  leaves  the 
parties  to  prove  payment  by  such  proof  as  they  may  have;  but  it  does 
require  proof  of  pai/ineiil,  and  not  of  a  mere  agreement  to  pay  or  to  apply  iu 
payment." 

No.  5.  — UNDERWOOD   v.  NICHOLLS. 

(c.  V.   185.".) 

No.  6.  —  CATTERALL    r.  HINDLE. 

(c.  p.   1866,  and  ex.  ch.  1867.) 
Rl'LK. 

An  agent  authorised  to  receive  payment  has  jmmd  facie 
no  authority  to  receive  it  otherwise  than  in  money  accord- 
ing to  the  usual  course  of  business. 

But  an  authority  to  tlie  agent  to  receive  payment  by 
credit  on  a  running  account  may  Ije  implied  from  a  course 
of  business  in  wliich  the  a2:ent  has  a  runningf  account  with 
his  principal  as  well  as  with  the  customers,  and  where  it 
is  the  practice  for  the  agent  to  credit  the  principal  with 
the  sums' he  from  time  to  time  receives  by  credits  from  his 
customers,  and  for  the  principal  to  treat  the  account  as 
liquidated  accordingly. 

Underwood  v.  Nicholls. 

2.T  L.  .1.  C.  r.  79-80  (s.  c.  17  C.  H.  •■ti',^). 

[7!<]  Principal  and  Agent.  —  Pagment. 

If  a  creditor  eniploy.s  an  agent  to  receive  money  of  a  debtor,  and  the  agent, 
instead  of  receiving  money,  writes  off  a  debt  <lue  from  liim.self  to  the  debtor, 
the  latter  is  not  thereby  discharged.  Therefore,  where  ('.,  who  was  employed 
by  the  plaintiff'  to  receive  payment  of  a  debt  from  the  defendant,  accepted  a.s 
payment  a  cheque  of  his  own.  which  the  defendant  had  previously  caslied  for 
his  accommodation,  —  Hehl,  that  as  the  plaintiff  had  not  ratified  C's  act,  the 
defendant  was  not  discharged. 

Declaration  for  goods  sold  and  delivered. 
Pleas,  never  indebted,  and  ])ayment. 
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The  cause  came  on  by  writ  of  trial,  before  the  Judge  of  the 
Sherif5["s  Court,  in  London,  in  July  last,  when  it  appeared  that 
-the  defendant,  in  June,  1854,  purchased  a  quarter  cask  of  sherry 
of  the  pLiintifl'  for  £17,  and  that  Cooper,  the  plaintiff's  agent, 
<?alled  upon  the  defendant  for  payment  in  the  folhnving  August. 
A  few  days  previously  the  defendant  had  cashed,  for  Cooper's 
■iicconimodation,  a  cheque  drawn  by  Cooper  ior  £12,  and 
liaving  *  this  checjue  still  in  his  possession,  when  Cooper  [*  80] 
called,  he  returned  it  and  Hve  sovereigns  to  him  in  [lay- 
ment  for  tha  sherry,  and  Cooper  gave  him  a  receipt  for  the  full 
;iniount.  Cooper  having  died  without  paying  the  plaintiff,  the 
latter  demanded  payment  of  the  defendant,  luit  said  he  would  be 
satisfied  if  the  defendant  could  produce  Cooper's  receipt:  this  the 
defendant  was  unable  to  do,  as  he  had  lost  it,  and  the  plaintiff 
then  brought  this  action.  The  jury  found  that  the  payment  to 
Cooper  was  loud  fide,  and  was  accepted  by  him  in  payment  for 
the  sherry.  The  verdict  was  entered  for  the  defendant,  and  leave 
was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  £12 
if  the  Court  sliuuld  be  of  opinion  that  the  payment  by  Cooper's 
-cheque  was,   under  the  circumstances,    of  no  avail. 

Charnock  obtained  a  rule  nisi  accordingly,  and  cited  Todd  v, 
Jleid,  4  B.  &  Aid.  210;  Ihissdl  v.  Bmighy,  4  B.  A^  Aid.  395;  and 
Howni'd  y.   Clinpinan,  4  Car.  &  P.  508. 

O'Malley  and  Stammers  now  showed  cause.  — The  only  ques- 
tion is,  whether  Cooper  had  authority  to  receive  a  cheque  at  all 
<is  payment;  that,  as  was  said  in  Sir  Charles  Thorold  v.  Smith, 
11  Mod.  88,  is  more  matter  of  evidence  than  law.  No  doubt, 
;according  to  ordinary  practice  in  mercantile  dealings,  payment  by 
a  cheque  is  good  payment.  If,  then,  the  defendant  might  have 
given  his  own  cheque,  or  a  cheque  drawn  by  some  other  person, 
in  payment,  there  seems  no  good  reason  why  he  might  not  give 
Cooper's  cheque.  In  Steuytrf  y.  Aherdein,  4  ]\I.  &  W.  211,  7  L. 
J.  (N.  8.)  Ex.  292,  Lo]'d  Ai!IX(;ei;,  in  summing  up,  expressed  his 
opinion  "  that  the  notion  had  been  pushed  too  far  about  tlic  actual 
payment  In  cash,  and  that  it  appeared  to  him  that  if  one  man  has 
to  give  another  money  on  account  of  his  principal,  and  there  is 
money  due  to  him  from  such  other  person,  it  makes  no  difference 
to  the  principal  whether  there  is  an  interchange  of  bank  notes,  or 
a  mere  transfer  of  accounts  from  one  side  to  the  rither,  and  that  it 
is  equally  a  payment,  if  it  is  done  without  fraud. "'     At  all  events. 
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if  the  plaintiff  here  sul).se(|uently  latilied  wliat  the  agent  had  dune, 
the  defendant  was  di>eharged.  Hnusurdw  ('iKipniaa.  Wlien  told 
of  the  transaction,  lie  only  reqnired  the  defendant  to  produce- 
Coopei's  receipt,  thereby  admitting  the  validity  of  the  pay'nient 
if  made,   but  re<|niring  proof  of  the  fact. 

[Jekvis,  Ch.  J.  — The  question  of  ratification  Avas  not  left  to  the 
jury.  Tf  the  defendant  relies  upon  a  subsequent  ratification  by 
the  plaintili",  he  ought  to  have  had  that  fact  found  by  the  jury.] 

Charnock  was  not  called  upon  to  support  the  rule. 

JEJiVis,  Cli.  J.  —  I  nm  of  opinidu  tliat  this  rule  should  be  made 
absolute.  It  is  no  more  than  the  simple  case  of  the  agent  writing, 
off  money  due  from  him  to  the  debtor,  l>y  way  of  discharging  the 
debt  due  from  the  debtor  to  the  agent's  principal.  Cooper  had  no 
autho]  ity  to  accept  his  own  cheque  as  payment  of  the  defendant's- 
debt  to  the  plaintiff. 

Williams,  .T.  ,  concurred. 

Ckowdek,  J.  — The  jury  have  not  found  that  the  })laintiff  rati- 
fied the  act  of  Cooper,  and  the  defendant  did  not  ask  that  that 
question  should  1)e  left  to  them.  Tf  the  plaintiff  did  not  ratify 
that  act,  it  is  clear  that  (jooper  could  not  write  off  his  own  debt 
to  the  defendant  by  way  of  discharging  the  defendant's  debt  to 
the  ]ilaintifl'. 

"\^'lLLEs,  .].  — It  might  have  been  easily  proved,  if  the  fact  were 
so,  that  payment  by  cheque  was  a  good  payment,  according  to  the 
usual  course  of  business.  Ihit  this  is  not  payment  by  the  defend- 
ant's own  che(|ue,  but  by  the  agent's  cheque,  whicli  was  not 
money,  nor  anything  representing  money.  It  was  not  proved  that 
Cooper  had  any  authority  to  accept  it  as  j.ayment,  nor  that  the 
plaintiff  had  ratified  Cooper's  act.  Fuilc  absolute. 

CatteraU  v.  Hindle. 

L.  H.  1  r.  p.  18C-191,  2  C.  P.  ;J(;8-.{71  (s.  «■.  3')  L.  J.  C.  p.  161). 

[ISO]     Pritici/ml  (tnd  Af/pnt.  — Payment  in  l/ic  (irdiiKinj  Course  of  Business. 

A.,  a  broker,  sold  some  cotton  yarn  to  tlio  (]efen<]ant.  Before  its  delivery 
llie  defendant  paid  to  A.  in  advance  i'lono  on  liis  general  account.  Part  of 
the  yarn  was  sold  by  A.  as  agent  for  tlic  jil.iintiff  on  a  del  credere  connnission. 
The  value  of  the  yarn  being  iMf)rp  tliaii  no:H)  tJio  defendant  j)aid  the  differ- 
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«iice  to  A.  in  cash,  aud  so  balanced  tlie  accounts  between  tlieni.     A.  did  not 
pay  over  to  tlie  phiintili'  tlie  value  of  his  yarn,  and  became  bankrupt :  — 

Ili'lil,  by  the  Court  of  Coninion  Pleas,  that  the  defendant  was  still  liable  to 
tlie  plaintilT  for  the  price  of  his  yarn,  except  to  the  extent  of  the  cash  pfty- 
lueut:  the  advance  of  £1000  to  A.  not  amounting  to  a  prepayment,  beciuise  it 
was  on  the  general  account;  and  the  settlement  of  accounts  not  constituting 
jiavnient   as  against  the  plaintiff:  as  au  agent,  whether  acting  on  a  '/'/  credere 

•conunissioii  or  not,   is  only  authorised    to  receive    payment   in  cash,  in    the 

.jilisiMic.'  of    any  practice  or   custom    to  the  contrary. 

I'ut  he.UI,  in  the  Exchequer  Chamber,  that  it  was  a  question  of  fact  foi-  the 
iury  whethei-,  iiaving  regard  to  the  custom  of  the  trade,  payment  to  the  broker 
ill  iidvanee  was  a  good  payment  against  the  principal, — and,  that  question 
jiot  having  been  left  to  the  jury,  the  Court  ordered  a  new  trial. 

This  WHS  an  action  for  goods  sold  and  delivered,  and  on  accounts 
•slated.      The  pleas  were,  never  indebted  and  payment. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  Lancaster, 
jit  the  last  Summer  Assizes ;  when  it  appeared  that  the  plaintiff 
was  a  cotton-spinner,  and  had  been  in  the  habit  for  some  time  pre- 
vious to  Feliruary,  1S65,  of  employing  Joshua  Armitage 
'*  as  his  agent,  on  a  del  credere  commission,  to  sell  yarn  for  [*  187] 
liim.  The  defendant  was  a  cotton  manufacturer,  and,  on 
the  8th  of  October,  18G4,  Armitage  sold  to  him  7000  lbs.  of  the 
plaintiff's  yarn,  and  on  the  12th  of  October  delivered  to  him 
1814  lbs.,  whicli  were  paid  for  on  delivery.  On  the  14tli  of 
October,  Armitage,  being  desirous  of  raising  some  money,  applied 
to  the  defendant  for  tlie  loan  of  £1000.  The  defendant  refused, 
but  agreed  to  purchase  of  him  some  yarn  of  the  manufacture  of 
one  Kershaw,  which  he  had  for  sale,  and  then  advanced  to  him 
£1000.  On  the  19th  and  20th  of  October,  Armitage  delivered  to 
the  defendant  Kershaw's  yarn,  which  did  not  amount  in  value  to 
£1000.  On  the  24th  of  l)eceml)er  aud  the  5th  of  January  Armi- 
tage made  further  deliveries  to  the  defendant  of  the  jilaintiff's 
yarn,  in  performance  of  his  contract.  On  the  11th  of  January 
the  defendant  settled  his  account  with  Armitage,  paying  him  in 
•cash  the  sum  due  to  him  after  deducting  the  £1000  and  allowances 
for  discount,  short  weight,  and  interest.  Armitage  subsequently 
made  other  deliveries  of  the  plaintiff's  yarn  to  the  defendant, 
which  in  each  case  were  paid  for  in  cash  on  delivery.  Armitage 
did  not  pay  over  the  value  of  any  of  the  goods  to  the  plaintiff,  and 
became  bankrupt;  and  the  pres(mt  action  was  bi'ought  to  recover 
such  part  of  the  itricc  of  the  yarn  dHlivorcd  on  the  24th  of  Decern- 
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ber  and  the  5th  of  January  as  was  not  paid  for  by  the  defendant 
in  cash. 

The  jury  found  that  the  defendant  advanced  the  £1000  to  Armi- 
tage  on  his  general  account,  and  not  specially  for  Kershaw's  yarns f 
and  a  verdict  was  entered  for  the  defendant,  with  leave  to  move 
to  enter  the  verdict  for  the  plaintiff  for  £274  7s.,  or  such  sum  as 
the  Court  should  direct. 

Edward  James,  Q.  C. ,  liaving  obtained  a  rule,  pursuant  to  the- 
leave  reserved. 

Temple,  Q.  C. ,  and  John  Edwards  showed  cause.  The  advance 
of  £1000  amounted,  at  the  least,  to  a  prepayment,  which  is  good 
as  against  the  principal.  Fish  v.  Kempton,  7  C.  B.  687,  18  L.  J. 
C.  P.  206.  The  plaintiff's  goods  were,  in  fact,  in  course  of  de- 
livery when  the  advance  was  made. 

[WiLLES,  J.  — When  do  you  say  that  the  £1000  became  payment 
for  these  goods  of  the  plaintiff'?] 
[*  188]  *The  moment  they  were  delivered.  Even  if  this  was 
not  the  case,  there  was  a  distinct  act  of  appropriation 
wlien  tlie  settlement  was  made.  Favenc  v.  Bennett,  11  East  36 
(10  R.  li.  425).  It  could  not  have  been  necessary  for  the  defend- 
ant to  pay  over  the  money  to  Armitage  for  the  sole  purpose  of 
receiving  it  back  again. 

Kemplay  (Edward  James,  Q.  C. ,  with  him),  in  support  of  the 
rule.  The  advance  of  the  £1000  clearly  was  not  a  payment  as 
against  tlie  plaintiff.  If  lio  had  failed  to  deliver  any  more  of  the 
yarn,  he  could  not  liave  ])een  sued  for  money  had  and  received. 
There  was  nothing  due  to  the  plaintiff  at  the  time  the  £1000  was 
advanced,  and  a  payment  before  delivery  was  not  a  payment  in 
the  ordinary  course  of  business,  and  therefore  not  a  payment  as 
against  the  plaintiff.  Bartlett  v.  Pentland,  10  B.  &  C.  760  (34  R. 
B.  500) ;  Underwood  v.  Nirholls,  17  C.  B.  239,  25  L.  J.  C.  P.  79. 
In  Favenc  v.  Bennett,  the  paymejit  was  made  after  the  debt  was 
due.  The  fact  that  interest  was  charged  shows  that  it  was  treated 
as  an  advance.  Neither  did  the  settlement  of  accouiits  with 
Armitage  make  it  payment.  The  payment  must  be  by  money, 
and  not  by  a  settlement  of  cross  accounts.  Stewart  v.  Aherdrin, 
4  M.  &  W.  211.  Cur.  a  dr.  volt. 

Jan.  12.  The  judgment  of  the  Court  (Erle,  Ch.  J.,  Vv'ili,es, 
I'vij:^,   and  Keating,   JJ.  ),   was  delivered  ]»y 
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Keating,  J.  —  This  was  an  action  brought  to  recover  the  sum  of 
£274  7s.  for  goods  sold  and  delivered.  The  pleas  were,  never 
indebted  and  payment.  The  facts  appeared  to  he  that  the  plain- 
tiff, who  traded  under  the  name  of  "  Paul  Catterall,  Son,  &  Co.," 
was  a  cotton  spinner  at  Preston,  and  employed  one  Joshua  Armi- 
tage,  a  commission  agent  at  Blackburn,  to  sell  yarns  on  his  ac- 
count upi)n  a  del  credere  commission  as  broker.  The  defendant, 
a  manufacturer  at  Blackburn,  trading  under  the  name  of  "  Edward 
Briggs  &  Co.,"  dealt  with  Armitage  in  purchasing  from  him  as 
agent  for  the  plaintiff  and  others,  yarns  marked  with  the  initials 
nf  the  •  parties  spinning  them.  Previous  to  the  14th  of  October, 
1864,  he  had  purchased  from  Armitage  yarns  of  the  plaintiff's, 
and  paid  for  them  in  cash,  and  there  was  no  evidence  of 
any  other  mode  of  *  payment  as  between  him  and  Armi-  [*  189J 
tage  before  that  date ;  on  that  day,  the  accounts  between 
them  being  then  balanced,  Armitage  applied  to  the  defendant  for 
a  loan  of  £1000,  which  the  defendant  refused,  but  agreed  to 
advance  that  amount  for  the  purchase  at  an  agreed  price  of  yarns 
to  be  subsequently  delivered.  The  defendant  accordingly  paid 
Armitage  on  that  day  £1000;  and  on  the  19th  and  21st  of  Octo- 
l)er  deliveries  of  yarns  of  one  Kershaw,  to  the  amount  of  £725 
136'.,  were  made  by  Armitage  on  account  of  the  advance.  On  the 
24th  of  December  and  the  5th  of  January  following,  he  delivered 
yarns  of  the  plaintiff's  to  the  value  of  £521  14s.  M.,  and  on  the 
11th  of  January  a  settlement  took  place  by  the  defendant  paying 
to  Armitage  the  excess  beyond  the  £1000  in  cash,  and  so  balanc- 
ing the  account  between  them  to  that  date.  Tlie  plaintiff,  how- 
ever, was  not  paid  for  those  yarns  by  Armitage,  who  soon 
afterwards  became  bankrupt.  In  taking  the  account  the  defend- 
ant del)ited  Armitage  not  only  with  the  £1000,  but  also  with 
interest  for  delay  in  the  deliveries,  as  well  as  discount,  short 
weights,  &c.  He  put  to  his  credit  the  yarns  as  delivered,  with- 
out specifying  the  makers;  but  he  knew  which  were  the  yarns  of 
the  plaintiff,  and  that  Armitage  sold  them  as  agent.  The  jury 
found  that  the  £1000  was  advanced  to  Armitage  upon  a  general 
account,  and  not  for  Kershaw's  yarns  specifically,  that  being  the 
only  question  the  parties  desired  to  be  so  left.  The  verdict  was 
entered  for  the  defendant  on  the  plea  of  payment,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the 
amount  he  claimed,  — viz..  £274  7.s-. ,  rtr  for  sucli  otlier  sum  as  thtj 
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Court  might  think  tit,  if  the  tvansactiun  l)etweeii  the  defendant 
and  Armitage  did  not  prove  payment  tu  the  ])laintiff.  A  rule 
having  been  granted,  cause  was  shown  last  term,  and  after  hearing 
the  argument  and  considering  the  case,  we  think  the  rule  should 
be  made  absolute  to  enter  the  verdict  for  £274  7s. 

That  a  broker  or  agent  employed  to  sell  has  printCl  facie  no 
authority  to  receive  payment  otherwise  than  in  money,  according 
to  the  usual  course  of  business,  has  been  well  established,  and  it 
seems  equally  clear  that,  if,  instead  of  paying  money,  the  debtor 
writes  off'  a  debt  due  to  him  from  the  agent,  such  a  transaction  is 
not  payment  as  against  the  principal,  who  is  no  party  to 
[*  190]  the  *  agreement,  though  it  may  have  been  agreed  to  by  the 
agent;  see  the  judgment  of  Abbot,  Ch.  J.,  liufi^eH  v.  Bang- 
lei/,  4  B.  &  Aid.  398;  Todd  v.  lieid,  4  B.  &  Aid.  210;  the  author- 
ity of  which,  "upon  this  point,  is  not  affected  by  the  correction  as 
to  a  fact  by  Parke,  B.,  in  Stewart  v.  Aberdein,  4  M.  &  W.  224. 
It  has  also  been  held  by  this  Court  in  the  case  of  Underivood  v. 
NichoUs,  17  C.  B.  239,  25  L.  J.  C.  P.  79,  that  the  return  to  the 
agent  of  his  cheque,  cashed  for  him  by  the  debtor  a  few  days 
l)efore,  was  not  part  payment  as  against  the  principal.  "  It 
amounts  to  no  more, "  said  Jekvis,  Ch.  J. ,  "  than  the  debtor  seek- 
ing to  discharge  liLs  debt  to  the  principal  by  writing  off  a  debt 
due  to  him  from  the  agent,  which  he  has  no  right  to  do. "  We 
think  the  present  case  the  same  in  principle  with  Underwood,  v. 
Nicliolls.  When  the  plaintiff  supplied  his  goods  on  the  24th  of 
December  and  "ith  of  January,  Armitage  had,  from  the  21st  of  the 
preceding  October,  been  in  debt  to  the  defendant  to  the  amount  of 
£274  7.S-. ,  being  the  difference  between  the  amount  for  Kershaw's 
yarns,  and  the  £1000  advanced,  and  the  defendant  so  treated  it  in 
hiis  own  account.  Now  the  only  way  in  whicli  the  goods  so  sup- 
])lied  were  ever  paid  for  was  by  writing  off  that  amount  from  tlh- 
£1000,  and  paying  the  balance  in  money,  whicli  is  precisely  \vli;i( 
was  decided  in  Underivood  v.  XieJio/ls  not  to  be  a  good  iiaymcnt. 
as  against  the  plaintiff;  and  it  is  to  be  observed,  it  did  not  ap)»eai 
tliat  there  was  any  usage  or  course  of  business  that  would  at  all 
make  it  so;  on  the  contrary,  the  evidence  showed  that  all  the  pay- 
ments, for  goods  delivered  before  and  after  the  transiirlj.ui  in  ques- 
tion, were  payments  in  money  in  the  ordinary  way,  and  that  the 
advance  of  the  £1000  was  an  isolated  and  exceptional  transact ':)ii ; 
neither  was  there  any  jiroof  whatever  of  any  ratifieati<iii  by   tnc 
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plaintiff,   who  at  once  repudiated  any  authority  to  Armitage  to 
receive  payments  for  his  yarns,   except  in  money. 

It  was  argued  by  the  counsel  for  the  defendant  that  the  advance 
of  £1000  might  operate  as  a  prei)ayment,  and  that  such  would  be 
good,  and  for  this  he  cited  the  dicta tn  of  Wtlde,  (Jh.  J.,  in  the 
case  of  iV.s//  v.  Kcnpfon,  7  C.  11  087,  IS  L.  J.  C.  1'.  -i06.  The 
case  itself  only  decided  that  a  set-off  by  the  debtor  of  a 
debt  due  to  him  ])y  a  known  factor  would  not  *  be  good  [*  191] 
as  against  the  principal,  but  the  dictum  of  Wilde,  Ch.  J., 
was  referred  to  as  distinguishing  between  set-off  and  prepayment, 
and  suggesting  that  the  latter  would  have  been  good. 

It  is  unnecessary,  however,  to  say  more  in  the  present  case  than 
that  the  dictum  of  the  Chief  Justice  applied  to  the  case  of  a  pay- 
ment to  the  factor  as  part  of  the  particular  transaction,  and  which 
the  principal  could  treat  at  the  time  as  being  made  to  his  agent 
for  him,  whereas,  in  the  present  case,  the  payment  was  not  made 
on  account  of  the  plaintiff's  yarns,  so  as  that  the  plaintiff'  could 
have  called  upon  Armitage  to  account  for  the  money,  £1000,  or 
any  part  of  it,  as  received  to  his  use.  Had  he  done  so,  the  answer 
of  Armitage  would  have  been  that,  although  a  prepayment  in 
which  the  plaintiff  had  a  possible  interest,  yet,  inasmuch  as  the 
whole  might  have  been  exhausted  in  payment  of  Kershaw's  or 
other  yarns  of  the  agreed  quality,  the  plaintiff'  would  have  no 
right  to  treat  it  as  a  ])ayment  to  or  for  him  until  a  subsequent  act 
of  appropriation,  wliich  in  substance  is  nothing  more  than  writing- 
off'  a  debt,  should  take  place.  It  is  unnecessary,  therefore,  to 
express  any  opinion  upon  that  dictum  as  to  the  law  or  usage  as 
applied  to  factors,  as  we  do  not  think  it  applies  to  the  present 
case. 

It  is  right  to  notice,  though  it  was  not  pressed  in  argument  as 
creating  a  distinction,  that  Armitage  acted  under  a  del  credere 
commission  from  the  plaintiff.  We  think  this  makes  no  material 
difference  as  to  the  question  raised  in  the  case.  The  agent,  sell- 
ing upon  a  del  credere  commission,  receives  an  additional  consid- 
eration for  extra  risk  incurred,  but  is  not  thereby  relieved  from 
any  of  the  obligations  of  an  ordinary  agent,  as  to  receiving  pay- 
ments on  account  of  his  principal. 

The  rale,  therefore,  to  enter  a  verdict  for  the  plaintiff  for  £274 
7.S.  will  be  absolute.  Bute  cihsolute. 
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(In  thk  Exchequer  Chamber.) 

The  defendant  liaving  appealed  from  the  above  judgment,  and 
the  appeal  lir.ving  heen  argued : 

[L.  }l.  2  C.  r.  ::!70]  Kelly,  C.  B.  —  The  Court  are  inclined  to 
think  that  this  case  involves  a  question  of 
fact,  wliicli  has  not  been  left  to  the  jury,  and  without  a  decision  of 
which  the  judgment  of  the  Court  on  either  side  would  be  unsatis- 
factory. On  more  than  one  occasion  the  view  has  been  taken  by 
very  learned  Judges  that  there  is  in  cases  such  as  this  a  question 
for  the  jury.  Thus,  in  Sfcivart  v.  Aherdcin,  4  M.  &  W.  211,  Lord 
Abinger  said  :  "  It  must  not  be  considered  that  by  this  decision 
the  Court  means  to  overrule  any  case  deciding  that  when  a  prin- 
cipal employs  an  agent  to  receive  money  and  pay  it  over  to  him, 
the  agent  does  not  therel)y  acquire  any  authority  to  pay  a  demand 
of  his  own  upon  the  delator  by  a  set-off  in  account  with  him.  But 
tlie  Court  is  of  opinion  that  where  an  insurance  broker  or  other 
mercantile  agent  has  been  employed  to  receive  money  for  another 
in  the  general  course  of  his  business,  and  when  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  account  with 
the  principal,  and  to  credit  liim  with  sums  which  he  may  have 
received  by  credits  in  accounts  witb  the  debtors,  witli  whom  he 
also  keeps  running  accounts,  and  not  merely  with  moneys  actually 
received,  the  rule  laid  down  in  those  cases  cannot  properly  be 
applied,  but  it  must  be  understood  that  where  an  account  is  hund 
fide  settled  according  to  that  known  usage,  tlie  original  debtor  is 
discharged,  and  the  agent  becomes  tlie  debtor  accoiding  to  the 
meaning  and  intention  and  with  the  authority  of  the  principal." 
In  Sweeting  v.  Pearce,  9  C.  B.  (N.  S.)  534,  Martin,  B,  ,  having 
stated  the  facts  of  a  case  very  similar  to  the  present  one,  Buttcr- 
loorth  V.  Colesworth,  said :  "  In  strictness,  I  think  the  (question  was 
one  of  fact  and  not  of  law. " 

I  sliould  be  extremely  sony  to  interfere  with  the  general  under- 
standing of  th(!  Itench  and  tlie  bar,  that  a  new  trial  will  not  be 
granted  on  the  ground  that  a  question  has  not  been  left  to  the 
jury,  when  tlie  party  interested  in  it  has  not  asked  the  Judge  to 
leave  it  to  them.  But  in  this  case  the  jury  have  found  that  the 
payment  by  the  defendant  was  made  to  Armitage  on  his  general 
account,  and  not  with  reference  to  Kershaw's  yarns,  and  T  think 
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*  tliey  could  not  have  come  to  that  conclusion  if  they  [*  371] 
liad  not  known  that  it  was  a  usual  practice  for  pay- 
ments to  be  made,  as  in  this  case,  from  time  to  time,  sometimes 
to  a  smaller  and  sometimes  to  a  larger  amount  than  was  actually 
due  at  the  time.  It  is  because  I  am  inclined,  and  more  than  in- 
clined, to  believe  that  such  was  the  intention  of  tlie  jury,  and  yet 
sitting  here  I  canncjt  legally  infer  that  it  was  so,  that  I  think  the 
justice  of  the  case  will  be  best  met  by  our  ordering  that  there  be 
a  new  trial. 

Channell,  B. ,  Blackburn,  J.,  Mellor,  J.,  and  Pigott,  B., 
concurred.  Judgment  reversed,  and  a  new  trial  ordered. 

ENGLISH   NOTES. 

The  cases  upon  the  question  whether  an  insured  is  bound  by  a  usage 
at  Lloyds  for  the  broker  to  receive  payments  by  credits  in  account  with 
the  underwriter,  are  commented  on  .in  the  notes  to  Nos.  17-19  of 
"Insurance,"  13  R.  C.  464,  465.  The  rule  is  that  the  agent  employed 
to  receive  money  does  not  thereby  acquire  any  authorit}?^  to  set  off  a 
demand  of  his  own  upon  the  debtor;  but  this  rule  does  not  apply  where 
there  is  a  general  course  of  business  Iniowri  to  the  insured  for  the  agent 
tu  Keep  running  accounts  witli  tlie  principal  and  with  the  debtors,  and 
to  .,  redit  the  principal  with  sums  received  by  credits  in  account  with 
tlie  debtors,  and  where  accounts  are  settled  according  to  that  known 
usage.  Bavth'ttx.  Pentland  (1830),  10  B.  &  C.  760,  34  II.  R.  560; 
Sfj-wart  V.  Aberde'm  (1838),  4  M.  &  W.  211,  1  H.  &  H.  284,  7  L.  J. 
(N.  S.)  Ex.  292;  Sweeting  v.  Pearce  (Ex.  Ch.  1861),  9  C.  B.  (N.  S.) 
534,  30  L.  J.  C.  P.  109,  5  L.  T.  79,  9  W.  R.  343. 

Where  a  broker  on  the  stock  exchange  has  paid  to  a  solicitor  who 
instructed  him  (and  whom  lie  knows  to  be  acting  as  agent)  the  pro- 
ceeds of  stock  sold,  in  accordance  with  an  alleged  custom  of  the  stock 
exchange  that  a  broker  is  bound  only  to  recognize  the  person  actually 
em[)loying  and  instructing  him,  such  payment  is  not  payment  as 
between  the  broker  and  the  client,  who  has  no  notice  of  the  alleged 
custom.  Pearson  v.  Scott  (1878),  9  Cb.  D.  198,  47  L.  J.  Ch.  705,  38 
L.  T.  747,  26  W.  R.  796. 

A  pa^'ment  to  an  agent  by  a  crossed  cheque  which  is  honoured  in 
<lue  course  has  been  held  equivalent  to  a  payment  in  cash  so  as  to  be  a 
])ayment  to  the  principal,  although  the  proceeds  have  been  intercepted 
by  the  bankers  of  the  agent,  who  had  overdrawn  his  account.  Brid(jes 
V.  Garrett  (Ex.  Ch.  1870),  L.  R.  5  C.  P.  451,  39  L.  J.  G.  P.  251,  22 
L.  T.  448,  18  W.  R.  815. 
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But  where  an  auctioneer  (contrary  t'<  tlu'  printed  c;):icliti  )i>y 
accepted  as  cash  in  payment  for  goods  sohl  a  bill  of  exchange  ai:  tlirc- 
months,  which  he  discounted  for  cash,  and  whirli  was  eventually  d\\]\ 
honoured  at  maturity, — and,  after  the  auctioneer  had  discounted  (lit- 
•  bill  and  before  it  matured,  tlie  principal  (vendor)  gave  the  piirfhaser 
notice  not  to  pay  any  money  to  the  auctioneer;  —  it  was  held  tliat  (he 
]>urehaser  could  not  plead  payment  in  an  action  liy  the  vendor.  1>i.aciv- 
ncRN,  J.,  at  tlie  same  time  expressed  the  oj)inion  tliat  if  tlic  Id  11  ha  1 
matured  (and  been  duly  paid)  before  the  authority  to  tlie  auctioiKH'i 
t(j  receive  payment  had  been  revoked,  then  the  payment  bj-  the  bill 
would  have  been  equivalent  to  money  handed  to  the  auctioneer. 
WlUiams  V.  Eoans  (1866),  L.  R.  1  Q.  B.  352,  3o  L.  J.  Q.  15.  Ill,  l.'} 
L.  T.  753,  14  W.  Pv.  330. 

AMERICAN   NOTES, 

The  proposition  that  an  agent  authorized  to  veoeive  payment  has  prima 
facie  no  authority  to  receive  it  otlierwise  than  in  money,  is  sustained  by 
numerous  American  authorities. 

"  That  the  power  of  a  collecting  agent  by  the  general  law  is  limited  to  re- 
ceiving for  the  debt  of  his  principal  that  which  tlie  law  declares  to  be  legal 
tender,  or  which  is  by  common  con^;ent  considered  and  treated  as  money,  and 
passes  as  such  at  par,  is  established  by  all  the  authorities.  Tlie  only  con- 
dition they  impose  upon  the  principal,  if  anything  else  is  received  by  his 
agent,  is,  that  he  sliall  inform  the  debtor  that  he  refuses  to  sanction  the  un- 
authorized transaction  within  a  reasonable  period  after  it  is  brought  to  his 
knowledge."      Ward  v.  Smith,  7  Wallace  (U.  S.),  447,  4.j2. 

Thus,  the  agent  cannot  accept  in  payment  the  promissory  note  of  the  debtor. 
Lochenmeyer  \.  For/arty,  112  Illinois,  372;  Scott  v.  Oilk-ey,  153  Illinois,  KJS ; 
McCormick  Harresting  Machine  Co.  v.  Breen,  61  Illinois  App.  528;  Miller  v. 
Edmonaton,  8  Blackford  (Ind.),  291;  Corning  v.  Strong,  1  Indiana,  ;529; 
Moore  v.  J*ollock\  5(1  Nebraska,  900;  Holt  v.  Schneider,  77  Xorthwestern  Rep. 
1086  (Neb.  1890)  ;  McCulhch  v.  McKee,  16  Pennsylvania  State,  289.  Nor  his 
check.  Western  Brass  Mann,  far  taring  Co.  v.  Mwerick,  4  Texas  Civil  App. 
5.35.  Nor  his  draft  on  a  third  party.  Drain  v.  JJoggetl,  41  Iowa.  682.  Nor 
a  note  of,  or  other  claim  against,  a  third  i)arty.  Langdon  v.  Potter,  1;!  Mas- 
sachu.setts,  819  ;  Kenmj  v.  Hazeltine,  0  Humphreys  (Tenn.),  62  ;  Andeison  v. 
Boyd,  64  Texas.  108;  Smock  v.  Dade,  5  Randolph  (Va.),  639;  Wilkinson  v. 
Holloway,  7  Leigh  (Va.),  277;  Spence  v.  Hose,  28  West  Mrginia,  333.  Nor, 
in  general,  property  of  any  sort  except  money.  Mudgell  v.  Day,  12  Cali- 
fornia, liiQ  ;  Rodgers  v.  Peckhani,  120  California,  238:  Kirk  v.  lliatt,  2  In- 
diana, 322;  Aidlvianv.  Lee,  43  Iowa,  404;  Columbia  Phosphate  Co.  v.  Farmers' 
Alliance  Store,  25  Southeastern  Rep.  116  (S.  Car.  1896);  Wright  v.  Daily,  26 
Texas,  730.     See,  further,  the  cases  collected  in  Mechem  on  Agency,  sect.  375. 

Of  course  an  agent  or  attorney  empowered  to  collect  a  claim  cannot 
receive  payment  by  a  release  of  his  own  d<'bt  to  the  debtor.  Cullett  v.  Leivis, 
3  Stewart  (Ala.),  2:!  ;   Stetson  v.  Ihiggs,  114  California,  511  :    Bnslirk  v.  /lardy, 


IL  C.  VOL.  XXI.]  PAYMENT.  37 

Nos.  5,  6.  —  Underwood  v.  NichoUs ;  Catterall  v.  Hiudle.  —  Notes. 

no  (Jeorgia,  S;30 ;  Bevls  v.  JJejTin,  6^5  Indiana,  129;  ^TcC^^rver  v.  Xealeij,  1  G. 
(ireene  (Iowa),  o6U;  Srnilh  v.  Mori-ill,  39  Kansas,  665;  Deatherar/r-  v.  Ilcnder- 
S071,  43  Kansas,  6S4  ;  Parsons  v.  Wehh,  8  Maine,  38;  Western  While  Bronze  Co. 
V.  Portrey,  HO  Nebraska,  801;    Wilkinson  v.  Holloway,  7  Leigh  (Va.),  "277. 

In  Wilkinson,  v.  Ilolloinnj,  supra,  it  was  held  that,  where  an  attorney  to 
collect  discounted  from  the  debt  one  he  himself  owed  the  debtor,  and  took 
for  the  balance  tiie  debtor's  assignment  of  a  bond  of  third  persons,  the  credilor 
was  notbouml  by  such  an  arrangement. 

In  Wiley  V.  Ma/iood,  10  West  Virginia.  200,  220,  the  Court  said:  '•  An 
attorney-at-law  occupies  a  position  of  ti'ust.  and  his  duties,  and  the  extent  of 
liis  powers,  have  been  very  clearly  defined.  At  one  time  it  was  doubted 
whether  he  had  any  right  to  receive  the  money  of  his  client:  but  it  has  been 
long  ago  definitely  settL-d  that  where  an  attorney  has  received  a  claim  for  col- 
lection that  a  2"iynieiit  to  him  of  the  money  due  to  his  client  on  the  claim 
is  a  payment  to  the  client  himself,  as  far  as  the  debtor  is  concerned.  But 
without  special  authority,  he  has  no  right  to  receive  anything  from  the 
debtor  except  money.  If  the  attorney  owes  the  debtor  of  his  client  an 
amount  equal  to  the  claim  which  he  has  for  collection,  the  law  will  not  permit 
the  attorney  to  pay  his  own  debt  by  giving  up  the  claim  of  his  client." 

15ut  in  Britixfi  ;V  American  Morlf/ar/c  Co.  v.  Tibialis,  63  Iowa,  468,  it  was 
lield  that,  where  the  agent  is  a  bank  of  deposit,  it  may  receive  its  own  cer- 
tificates of  deposit  as  money,  and  the  ])rincipal  will  be  bound  by  such  pay- 
ment, and  the  debtor  discharged,  even  though  the  bank  soon  afterwards 
becomes  insolvent  and  never  remits  to  its  principal.  Cf.  Francis  v.  Erans, 
69  (Vi.sconsin,  11.5. 

Where  the  agent  has  a  lien  up(jn  Ihe  wliole  or  a  part  of  the  proceeds  of  the 
debt,  or  is  entitled  to  a  commission  out  of  them,  to  that  extent  he  may  re- 
cei\ e  payment  by  setting  off  his  own  debt  to  the  debtor,  llarloir  v.  Sparr, 
15  .Missouri,  184;  Story  on  Agency,  !)tli  ed.  sect.  408. 

While,  as  above  stated,  an  agent  cannot  bind  his  principal  by  accepting  in 
pajment  claims  against  third  parties,  yet  it  has  been  held  that  as  soo!i  as 
he  receives  money  on  the  claims  thus  put  in  his  hands  by  the  debtor,  ir  is  a 
payment  to  that  extent,  less  his  fees  for  collecting,  npon  the  claim  of  his 
original  principal.      Wiley  v.  Mahood,  10  West  Virginia,  200. 

So,  in  Smith  v.  Lamberts,  7  Grattan  (Va,),  138,  after  an  attorney  who  had 
received  a  claim  for  collection  had  obtained  a  judgment  on  it,  the  debtor  put 
into  his  hands  the  bond  of  a  thii'd  person  for  about  the  amount  due  ;  anl  the 
attoriiey  gave  him  a  receipt  in  which  he  acknowledged  receiving  the  bond, 
and  agreed  to  bring  suit  on  it,  and  after  paying  his  own  fees,  to  ajiply  the 
balance  to  the  credit  of  the  judgment.  He  received  the  money,  but  did  nut 
pay  any  part  of  it  to  the  creditor.  The  Court  held  this  was  a  valid  payment 
by  the  judgment  debtor. 

And  in  Hurbach  v.  Calvin,  73  Iowa,  638,  it  was  held  tliat,  while  an  agent 
or  attorney  has  not,  in  the  absence  of  special  instructions,  any  authoiity  to 
receive  anything  but  money  in  payment  of  a  claim  held  by  him  for  collection, 
yet,  where  he  receives  a  bank  check  as  such  payment,  and  obtains  credit  on 
his  account  for  the  amount  of  the  check  at  the  bank  where  he  deposits  it, 
and  tlie  money  is  paid  him  when  he  chooses  to  draw  it  out,  and  the  bank  on 
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uhich  tlie  check  is  drawn  pays  it  when  presented,  this  is  equivalent  to  a 
payment  in  money  and  binds  the  principal. 

But  in  Kenny  v.  Hazeltine,  tj  Humphreys  (Tenn.),  ti'J,  it  was  held  that 
where  an  attorney  receives  notes  or  evidences  of  debt  in  payment  of  a  claim 
placed  in  his  hands  for  collection,  not  only  is  the  claim  not  thereby  paid,  but 
ihe  money  collected  on  the  obligations  is  at  the  debtor's  risk,  until  appro- 
})riat(.'d  or  a])plied  to  the  satisfaction  of  the  claim. 

AVhile  an  agent  cannot  receive  payment  of  his  principal's  claim  in  de- 
j)reciated  bills  [If^ctrr/  v.  Smith,  7  Wallace  (U.  S.),  417],  it  seems  that  he  is 
ijot  restricted  to  legal  tender.  Thus  in  Itodf/ers  v.  Bass,  46  Texas,  505,  where 
it  was  held  that,  in  Texas  in  1862  an  agent  to  collect  could  receive  Con- 
federate States  treasury  notes,  unless  forbidden  by  his  principal,  the  Court 
said,  at  p.  51 G:  "'The  legal  inference  from  the  authority  given  an  agent  to 
collect  a  debt  is,  that  he  is  authorized  to  receive  money,  current  and  at  par 
witli  coin,  usually  received  in  like  tiansjictions  by  the  community  in  general 
where  the  debt  is  paid,  'i'he  agent,  therefore,  has  no  authority  to  sell,  or 
barter  and  exchange  the  note  to  the  debtor,  or  any  one  else,  for  drafts,  bills 
of  exchange,  or  any  kind  of  personal  or  real  property.  The  inference  to  hv 
deduced  from  the  general  authority  given  the  agent  to  collect,  is,  that  he  must 
do  so  in  money.  But  in  what  kind  of  money  shall  this  be  done  ?  Is  it  to  be 
understood  that,  in  such  cases,  the  word  '"money  "  is  to  be  taken  in  its  most 
restricted  and  limited  sense,  and  should  be  held  to  lel'er  to  such  gold  and  silver 
coin,  or  notes  and  bills,  as  are,  by  the  Constitution  and  laws,  declared  to  be 
legal  tender;  or  is  it  to  be  taken  and  interpreted  according  to  its  popular  use, 
and  held  to  authorize  the  receipt  of  currency  and  bills  recognized  in  genera' 
circulation  where  the  debt  is  to  l)e  paid  as  money  V  We  answer,  in  gerera', 
unless  the  language  of  the  power  is  qualified  or  n'stricted,  it  should  be  heli 
to  import  the  latter.  It  therefore  shows  that  such  an  agent  is  authorized  by 
the  power  to  receive  whatever  is  generally  recognized  and  treated  in  busii'oss 
transactions  as  money,  and  is  at  par,  and  readily  convertible  into  mo'-.'ey. 
made  by  law  a  legal  tender,  for  the  payment  of  debts,  or  where  the  «lis- 
count  upon  it  is  so  little  as  to  have  no  material  effect  upon  its  general  circu- 
lation and  value."  See  also  linhinson  v.  International  Life  Assurance  Society, 
4'J  New  York,  54. 

IJut  if  the  fact  that  certain  notes  are  in  general  circulation  as  moisey  is 
not  known  to  the  principal,  no  authority  to  tliu  agent  to  receive  payment 
therein  can  be  implied.      Graydon  v.  Patterson,  13  Iowa,  250. 

As  to  the  authority  of  an  agent,  during  the  Civil  War.  to  receive  payment 
in  Confederate  money,  see  further  Hendry  v.  Benlisa,  37  Florida,  609  ;  Water- 
house  V.  Citizens^  Bank,  25  Louisiana  Annual,  77  :  Harper  v.  llarvey,  4  West 
Virginia,  53!> ;  and  a  note  in  15  American  Decisions,  131. 


!;.  C.  VOL.   XXI. J  I'AYMKNT.  ;)9 

No.  7.  —  Valpy  v.  Oakeley,  16  Q.  B.  941.  —  Kulo. 

No.  7.  — VALPY   V.  OAKELEY. 
(y.  H.  1851.) 

RULE. 

Where  a  contract  is  to  pay  by  bill,  and  a  bill  is  given 
accordingly,  it  is  a  conditional  'paijment.  That  is  to  say 
while  the  bill  is  running  it  is  assumed  that  payment  has 
been  made.  But  as  soon  as  the  bill  is  dishonoured,  the 
payee  under  the  contract  is  placed  in  the  same  position  as 
if  no  payment  had  been  made  at  all. 

Valpy  V.  Oakeley. 

16  (Queen's  Bencli,  941-'JJI  (s.  c.  20  L.  J.  Q.  B.  380,  16  .Jur.  .'38). 

Payment  hij  Bill.  —  Cnnditionul  Pai/ntent.  —  Dishonour  of  Bill. 

Defendant  contracted  with  plaintiffs  to  sell  them  oOl)  tons  of  iron,  [941] 
to  be  delivered  in  parcels  at  stated  times,  and  paid  for  by  bills 
at  tliree  months  each,  which  were  accordingly  accepted  by  plaintiffs,  and 
handed  to  defendant.  The  times  for  delivery  of  the  iron  elapsed  while  the 
bills  were  current.  Uoth  bills  were  dishonoured;  and  plaintiffs  afterwards 
became  bankrupt.  Part  of  the  iron  was  never  delivered.  The  assignees  of 
plaintiffs  brought  a  special  action  on  the  contract,  claiming  the  entire  value 
of  the  iron  not  delivered. 

Held,  that  they  could  recover  only  the  difference,  if  any,  between  the  con- 
tract price  of  the  iron,  and  the  market  price  at  the  time  of  the  breach  of  con- 
tract to  deliver:  and  that  the  giving  of  the  bills  made  no  difference  in  this 
respect,  as  they  had  been  dishonoured  before  action  brought. 

Assumpsit.  The  first  count  was  upon  a  contract,  made  before 
tlie  bankruptcy,  for  the  sale  of  500  tons  of  pig  iron  by  the  defendant 
to  the  bankrupts  at  the  price  of  £4  per  ton,  to  l)e  delivered  at 
Chester  in  parcels  of  100,  200,  and  200  tons,  at  certain  times, 
and  to  be  jiaid  for  by  the  bankrupts  accepting  bills  to  be  drawn 
by  defemlant  on  them  for  the  price  of  such  parcels  respectively  : 
and  it  was  alleged  by  the  first  count  that,  although  tin.'  times  had 
idapsed,  and  the  bankrupts  were  at  all  times  aft(n-  the  making  of 
the  said  contract  ready  and  willing  to  receive  the  said  iron,  and 
to  pay  for  the  same  (notice,  &c.),  and  although  defendant,  at 
the  times,  respectively,  when  the  iron  should  have  been  delivered 
and  paid  for  according  to  the  contract,  rejiresented  to  the  bank- 
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[*  942]  rupts  *  that  the  iron  was  delivered,  and  altliough  the 
bankrupts  had  accepted  the  bills  of  the  defendant  for  the 
full  amount  of  the  price,  and  although  part  of  the  inm  had  been 
delivered,  yet  default  had  been  made  in  delivering  the  residue. 
There  was  a  second  count,  on  a  similar  contract,  but  on  which 
nothing  now  turns. 

Pleas  to  the  first  count.  1.  Xon-assumpsit.  2.  That  tlie  l)ank- 
rupts  were  not  ready  and  willing  to  accept,  &c.  .'5.  Tlnii 
defendant  did  not  represent,  &c.  Conclusions  to  the  country. 
Issues  thereon.  There  were  other  pleas  to  this  count,  wliicli  it  is 
unnecessary  to  state. 

On  the  trial,  before  Ckp:sswkll,  J.,  at  tlie  Chester  Spring  Assizes, 
1850,  a  verdict  was  taken  for  the  plaintiffs  for  £2000,  the  dam- 
ages laid  in  the  declaration,  subject  to  the  opinion  of  this  Court  on 
a  special  case,  the  material  parts  of  whifh  are  as  follows: 

The  bankrupts,  Mes.srs.  Bnydcll  ^S:  Roper,  in  and  previous  to 
the  year  1846,  were  the  owners  of  extensive  iron  works  near 
Dudley  in  the  county  of  Worcester,  and  carried  on  business 
thereat,  and  also  as  dealers  in  iron  under  the  name  of  "  The  Oak 
Farm  Iron  Company;"  and  the  defendant  was  an  iron  master 
having  also  extensive  iron  works  in  Flintshire. 

The  case  then  set  forth  documentary  and  other  evidence  as  to 
the  contract  referred  to  in  the  declaration,  which  was  made,  accord- 
ing to  the  evidence  of  the  first  witness,  in  July,  1847,  "  for  500  tons 
at  £4  per  ton,  to  be  delivered,  1 00  tons  the  first  month,  200  tons  each 
succeeding  month,  to  be  drawn  for  on  the  lirst  of  each  month." 

In  July,  August,  and  September,  1847,  irim  was  delivered  by  the 
def(nidant  to  the  bankrupts,  and  invoices  (for  100,  2ii0, 
[*  943]  and  200  tons)  were  sent  on  each  occasion.  *Accom- 
]>anying  each- invoice  the  defendant  sent  to  the  bankrupts 
a  bill,  drawn  by  defendant  on  tliem,  for  the  {>rice  of  tlie  parcel 
mentioned  in  the  invoice,  whicli  l)ills  the  lianki'upts  accepted  and 
returned  to  the  defendant.  The  bill  for  the  price  of  100  tons, 
which  bore  date  2nd  August,  1847,  for  £400,  was  duly  paid  at 
maturity.  The  others,  for  £800  each,  dated  respectively  Septem- 
ber 1st  and  October  1st,  1847,  each  at  three  months,  were  not 
paid. 

Boydell  &  Roper  were  compelled  to  call  a  meeting  of  their  cred- 
itors on  the  27th  November,  1847  ;  and  a  tiat  in  bankruptcy  issued 
against  them,  11  th  Fcd.ruarv,  1848. 
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Before  the  bankruptcy,  defendant  had  indorsed  one  of  the  bills  of 
exchange  for  £800  to  the  Royal  Bank  of  Liverjiool,  who  were  the 
holders  tluTL'of  for  value,  and  subsequently  proved  the  same  under 
the  fiat,  but  never  received  any  dividend. 

The  defendant  was  the  holder  of  the  other  bill  for  £800  at  i\\r 
linic  of  the  bankruptcy  ;  and  he  subsetjueiitly  proved  the  sauu^ 
undijr  the  Hat ;  but,  after  the  coumieneenieut  of  this  action  (2.'^rd 
February,  1850),  such  proof  was  expunged  by  the  commissioner 
on  defendant's  apjdication.     He  never  received  any  dividend. 

By  a  correspondence  subsequent  to  the  bankruptcy,  which  the 
case  set  forth,  it  appeared  that,  in  February,  1849,  the  solicitors  to 
the  assignees  wrote  to  the  defendant,  stating  that  about  300  tons 
of  the  iron  for  which  the  acceptances  were  given  had  never 
been  delivered,  and  requiring  delivery. 

*  It  was  admitted  by  the  defendant,  on  the  trial,  that  [*  944] 
there  had  been  a  deficiency  of  iron  to  the  extent  of  185  tons, 
10  cwt. ;  but  it  was  contended  on  his  part  that  there  was  not  any 
such  evidence  as  would  support  the  special  contract  set  out  in  the 
declaration,  and,  even  if  that  were  proved,  that  the  ])laintiffs  were 
entitled  to  only  nominal  damages.  It  was  further  contended  that 
the  defendant  had  proved  his  ])leas,  particularly  the  2nd  and  3rd, 
ami  that  he  was  entitled  to  have  a  verdict  entered  for  him  (»n  those 
pleas.  The  plaintiffs  c(jntended  that  there  was  sufficient  evidence 
to  warrant  the  jury  in  finding  that  the  contracts,  as  set  out  in 
the  declaration,  were  made ;  and  that  the  plaintiffs  as  assignees 
were  entitled  to  recover  from  the  defendant  the  full  price  of  the 
iron  which  had  been  withheld  from  the  bankrupts. 

The  Court  was  to  be  at  liberty  to  draw  such  inferences  of  fact  as 
a  jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  were  :  Whether, 
under  the  circumstances  stated  in  the  case,  the  jury  would  have 
been  warranted  in  finding  that  the  contracts  set  forth  in  the  dec- 
laration, or  either  of  them,  were  nuide  :  And,  if  the  (Jourt  should 
be  of  that  opinion,  and  that  the  plaintiff's  were  entitled  to  judg- 
ment in  the  action,  then  a  verdict  was  to  lie  entered  for  the  plaintiffs 
for  such  damages  as  the  Court  should  direct:  but,  if  tlu; 
Court  should  be  of  the  contrary  opinion,  then  a  verdict  *  was  [*  945] 
to  lie  entered  for  the  defendant  on  the  ])lea  of  non-assuni])- 
sit.  The  Court  was  to  direct  how  the  other  issues  were  to  be 
entered. 
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Hugh  Hill,  for  the  plaintiffs.'  —  First :  The  contract,  as  relied 
npun,  is  made  out  by  the  evidence.  (It  is  not  thought  necessary 
to  report  the  argument  on  this  point,  which  was  given  up  by 
Welsby  for  the  defendant,  on  an  intimation  of  opinion  from  the 
Court.)  Secondly,  the  measure  of  damages  must  be  the  same  as  if 
the  action  had  been  brought  immediately  on  the  expiration  of  the 
three  months  in  which  the  iron  was  to  ])e  delivered.  The  dis- 
honour of  the  bills  couhl  make  no  difference.  The  l)ankrupts 
were  entitled,  on  giving  the  bills,  to  a  full  delivery  of  the  iron  ; 
and,  if  an  action  had  been  brought  in  October,  1847  for  the  default, 
there  could  have  been  no  set-off  on  account  of  the  bills,  this  being 
a  special  action  in  which  the  damages  are  unliquidated.  Colson 
V.  Welsh,  1  Esp.  o7S.  In  /////  v.  Smith,  12  M.  &  W.  618;  K.  and 
M.  paid  in  money  at  their  bankers'  Un  the  specified  purpose  of 
providing  for  certain  l)ills  drawn  upon  the  bankers  by  K.  and  M. 
The  bankers,  instead  of  so  applying  it,  placed  the  sum  to  tin' 
credit  of  their  own  account  with  K.  and  M.,  who  were  in  their 
debt;  and,  the  bankers  not  accepting  the  bills,  they  remained 
unpaid.  K.  and  M.  became  bankrupts  ;  and,  in  an  action  of  assump- 
sit by  the  assignees  against  the  bankers  for  not  accepting,  it  was 
argued  that  the  plaintiffs  could  recover  only  by  nominal 
[*  946]  damages,  because,  *  if  the  bankers  had  accepted  and  paid 
the  bills,  the  estate  would  have  been  liable  to  them  for  the 
amount  paid,  and  it  was  not,  therefore,  really  damnified  by  the 
non-payment.  But  the  Court  of  Exche(iuer  held  them  liable,  for 
breach  of  contract,  to  the  full  amount  of  the  money  paid  in.  And 
in  Alder  x.  KnijUleij,  15  M.  &  W.  117,  under  similar  circumstances 
the  same  Court  held  that  the  measure  of  damages  for  the  breach  of 
contract  was  the  amount  which  the  l»ankrupt  would  have  had  to 
receive  if  he  had  continued  solvent  and  the  contract  had  not  been 
broken.  The  present  action,  like  those,  is  on  breach  of  contract. 
The  l»aiikiiii)ts,  having  givc-n  bills,  were  not  in  the  situation  of  a 
vendee  who  still  has  the  purchase  money  in  liis  hands,  and,  if  the 
goods  are  not  delivered,  may  purchase  others  at  the  market  price. 
That  the  lull's  were  not  paid  can  be  ground  only  for  a  cross  claim. 
Dvirh  V.  Warren,  2  Burr.  1010,  shows,  both  tliat  a  special  action 
lies  for  non-performance  of  the  contract,  though  if  money  had 
passed,  an  action   would   likewise  have   lain    for   money  had   and 

'  Tlio  case  was  argued  on  .M:ty  2ii(l  and  (Uli.      Bol'un-  J.urd  Ca.mi'uki.l,  Ch.  .1.,  1*at- 
TKS(JN,  \\'i<;ii  I  MAN,  anil  ICio.k,  .1.1. 
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received  ;  and  also  that  the  damages  must  be  estimated  as  at  the 
time  when  the  contract  sliould  have  been  performed. 

Welsby,  contra.  —  It  is  true  that  the  ultimate  loss  to  the  estate 
is  not  the  proper  criterion  of  the  damage.  lUit  the  defendant 
stood  in  the  sitnation  of  an  unpaid  vendor;  and  the  measure  of 
damage  was  tlie  difference  between  the  contract  ])rice  of  the  goods 
and  tlie  price  at  which  the  vendees  might  liave  bought  in  the 
market  at  the  time  when  the  contract  was  broken,  or 
within  a  *  reasonable  time  after.  And  it  does  not  appear  [*  947] 
in  this  case  that  there  was  any  difference.  JliU  v.  t>mith, 
12  M.  &  W.  618,  was  a  case  distinguishable  from  the  present. 
There  the  bankers  wlio  were  defendants  had  been  guilty  of  a  gross 
fraud  and  misai>plicatif)n,  by  which  the  bankrupts  and  their 
a-signees  were  deprived  at  once  of  a  sum  of  money  paid  into  the 
bank,  and  to  which  the  bankrupts  were  at  that  time  entitled.  So 
in  Alder  v.  Keighleij,  15  M.  &  W.  117,  the  defendant  had  appropri- 
ated a  sum  of  money,  proceeds  of  a  bill,  which  sum  the  bank- 
rupt was  at  that  time  entitled  to,  and  which  the  assignees,  as 
representing  him,  might  justly  claim  afterwards.  Here,  at  the 
time  of  the  breach  of  contract,  nothing  had  occurred  but  the  giv- 
ing of  the  bills ;  and  this  cannot  affect  the  case,  as  the  bills  proved 
valu  .-^"less.  It  is  admitted  on  the  other  side  that  there  can  be  no 
s(>t-  >t1'  on  account  of  the  bills  :  the  only  eftectual  remedy  thi^  de- 
fendant can  have  is  by  reducing  the  claim  of  the  vendees  to  the 
losi!  actually  sustained  by  them,  they  having  in  reality  paid 
nothing;  for  that  was  the  state  of  things  at  the  time  of  the 
bankruptcy,  to  which  the  Court  must  look.  [Pattp:s()X,  J. — As 
soon  as  the  bankrupts  discovered  that  the  goods  were  not  fully 
delivered,  they  were  entitled  to  sue.  You  say  that,  if  the  discov- 
ery be  not  made  till  the  bills  are  dishonoured,  nothing  can  be 
recovered.]  That  is  so.  In  Dutch  v.  Warren,  2  Burr.  1010,  the 
decision  turned  merely  on  the  measure  of  damages,  without  icfcr- 
ence  to  bankruptcy  or  non-performance  of  contract.  [Lord  Camp- 
hell,  Ch.  J. — You  say  that  the  case  here  would  have  been  plain  if 
the  bankrupts  had  promised  to  pay  by  bills  and  had  given 
none;  and  that  the  fact,  as  proved,  is  *  substantially  the  [*  l)4<'^] 
same.]  It  is.  If  the  damages  given  were  more  than 
nominal,  the  jdaintitTs  would,  in  effect,  recover  upon  the  dis- 
honoured l)ills.  It  is  conceded  that  the  finding  on  the  second 
and  tliird  issues  must  be  for  the  ]ilaintiffs. 
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Hill,  in  reply. — The  defendant  is  not  in  the  same  situr.tioii  as  if 
no  bills  liad  been  given.  Here  is  an  entire  contract  for  500  tons 
of  iron,  to  be  paid  for  by  three  bills.  One  bill  is  honoured; 
another  is  ju'oved  against  the  estate  of  the  bankrupts;  the  third  is 
in  the  hands  of  the  defendant,  wlio  elected  to  ])i'()ve,  though  he  has 
siu('(%  with(jut  the  concurrence  of  the  assignees,  caused  the  proof  t(» 
be  expunged.  N(jthing  has  been  paid  dii  ilu'  Litter  bills;  but 
tliere  may  be  a  dividend  hereafter.  If  iliis  action  had  been 
brought  while  the  bills  were  current,  tlie  xcudees  would  have 
lieeu  entitled  to  the  value  of  the  undclivcri'd  iion  :  and  the  case 
here  is  the  same.  To  resist  the  clainr  of  the  veudt'cs,  the  defend- 
ant should  have  been  able  to  place  them  in  statu  qvir.  this  being 
impracticable,  the  defendant  cannot  avail  himself  of  tiie  bills  either 
as  a  defence  or  in  mitigation  of  damages.  [1*atti;s(ix,  .T. — The 
bills  could  not  have  been  returned,  becausi'  part  of  the  iron  had 
been  delivered.]  That  is  so.  Supposing  that  the  1)ankrupts  couhl 
be  sued  upon  the  bills  after  the  determination  of  this  cause,  they 
could  not  in  that  action  have  the  benelit  of  any  allowance  now 
inade  in  damages  by  reason  of  the  dishonour.  The  plain  tiffs  are 
clearly  entitled  to  recover  in  this  action  for  damages;  Marzetti  \. 
Williams,  1  B.  &  Ad.  415  (35  R.  K.  3j!9)  ;  and    Thorpe  v.  Thorjte, 

'^  I).  &  Ad.  580,  and  Colsoii  v.  U'rlsh.  1  j-^p.  :*.78  (cited 
[*  949]   in  *  Hill  v.  ^iniih,  12  M.  &  W.  618),  show  that  the  extent 

to  which  they  can  recover  may  dcjx'nd  on  the  form  of 
action.  [Wightman,  J.  —  If  the  bills  were  dishonoured  while  the 
iron  was  in  transitu,  could  not  the  vendor  stoji  the  transit?  Lord 
Campbell,  Ch.  J.  —  The  transit  continuing  till  the  goods  are  all 
actually  received,  though  after  the  time  bargained  for.  ]  The 
question  of  st(»ppage  in  transitu  turns  upon  equitable  rights,  which 
n)ay  not  determine  the  present  case. 

[/•rd  (Jami'HHI.l,  VA\.  ,] .  —  Tlie  plaintiffs  are  entitled  to  recover 
on  the  issue  upon  m>n-assumpsit.  It  is  admitted  that  there  was 
evidence  of  a.  contract;  and  we  have  the  ]K)wers  of  a  jury.  The 
([uestion  then  remains  as  to  the  amount  of  damages  :  and  1  thiidv 
these  must  be  only  nondnal.  -lustice  re([uires  such  a  decision  ; 
and  1  rejoice  that  the  law  confirms  it.  I  do  not  tind  fault  with 
Hill  V.  Smith,  12  M.  &  W.  618,  and  Alder  v.  Keighley,  15  M.  it 
W.  117,  or  with  any  other  authority  cited.  But  we  must  here  look 
to  tlie  time  of  the  bankru])tcy.     At  that  time  bills  given  for  the  iron 
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were  outstanding.  While  current,  they  were  payment.  When 
dishonoured  they  were  waste  paper ;  it  was  as  if  no  bill  had  l)een 
given.  It  is  allowed  tliat,  if  the  contract  had  been  to  pay  Ijy  bills, 
and  the  vendees  had  given  no  bill,  they  could  not  have  recovered 
the  full  value  of  the  iron  not  delivered,  but  only  the  difierence 
l)etween  the  market  price  at  the  time  of  the  breach  of  contract  to 
deliver,  and  the  price  contracted  for.  It  would  be  as  if  the  pay- 
ment had  been  to  be  made  in  ready  money,  and  no  money  had  been 
paid.  The  parties  here  are  in  the  same  situation  as  if  no  bills  had 
been  given,  or  the  contract  had  not  1)een  to  pay  in  bills. 
And,  there  *  being  no  difference  shown  between  the  mar-  [*  950] 
ket  price  at  the  time  of  default  and  the  contract  price,  the 
vendees  could  have  recovered  only  nominal  damages ;  no  more, 
therefore,  can  the  assignees.  The  case  rests  u])on  the  principle  of 
stoppage  //',  transitu  ;  a  right  which  may  be  exercised  where  bills 
have  been  given  for  the  goods,  and  are  dishonoured. 

Pattes'  )N,  J.  —  The  question  here  is,  whether  the  assignees  can 
recover  the  value  of  the  iron  not  delivered.  No  difference  between 
market  and  contract  price  has  been  shown.  Bills  were  given,  but 
had  been  dishonoured  before  the  bankrupts  enforced  their  remedy 
for  the  non-delivery  of  the  goods.  Then  the  case  is  the  same  as  that 
of  an  ordinary  action  for  non-delivery  where  the  price  of  the  goods 
has  not  varied.  If  the  bills  had  been  current  when  the  action  was 
l)rought,  tlie  case  would  have  been  different.  As  soon  as  the  bills 
became  payable  the  situation  of  the  parties  was  altered  :  and  the 
position  of  the  assignees  is  the  same  as  that  of  tlie  bankrupts. 
The  cases  in  the  Exchequer  which  have  been  referred  to  were  not 
between  vendors  and  vendees,  but  were  cases  in  which  money,  or 
an  order  for  money,  had  been  given  for  a  specific  purpose, 
which  the  party  receiving  had  undertaken  to  fulfil,  but  had  not 
done  so ;  and  the  Court  held  that  such  party  was  bound  to  per- 
form his  contract,  and  that  the  assignees  might  recover  for  the 
non-performance,  because  the  bankrupt  might.  That  is  not  so 
here. 

WiGHTMAN,  J.  —  There  was  nothing  here  to  take  away  the  lien 
of  an  unpaid  vendor  upon  the  goods  not  yet  delivered. 
While  the  bills  were  running,  the  case  would  *  be  differ-  [*  951] 
ent;  but  here  the  bills  were  dishonoured  before  there  had 
been  a  delivery  of  the  goods  in  question.     Then  the  vendor's  lien 
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attached ;  it  did  not  dissolve  the  original  contract ;  but  the 
vendee.s  could  not  recover  the  value  of  the  goods :  the  only 
question  was,  whether  there  had  been  any  difference  between  the 
market  and  the  contract  price. 

Ekle,  J.,  concurred, 

Verdict  to  he  entered  for  plaintiffs,  loith  Is.  damages. 

ENGLISH   NOTES. 

The  case  must  be  distingiiislied  wliere  the  debtor  is  referred  by  his 
creditor  for  payment  to  a  third  party,  wlio  is  ready  to  paj'  him  in  casli  ; 
but  where  the  debtor  instead  elects  to  take  a  bill,  having  some  months 
to  run,  upon  whicli  the  debtor  is  lidt  liable,  this  transaction  dis- 
charges the  debtor,  and  his  liability  is  not  revived  \>y  the  dishonour 
of  the  bill.  The  transaction  is  the  same  as  if  the  debtor  liad  been 
paid  in  cash,  and  had  invested  the  money  on  tlie  security  of  the  ])arties 
to  the  bill.  Smith  v.  Ferretid  (1827),  7  Barn.  iX:  Cress.  19.  See  a  sim- 
ilar principle  applied  in  27io>ii/)soti  v.  Perclrai  (ISo-l),  5  B.  &  Ad.  925. 

AMERICAN   NOTES. 

"  Where  a  bill  of  exchange,  or  a  promissory  note,  is  taken  in  payment,  the 
rule  of  law  is,  that  it  does  not  operate  as  an  absolute  payment  or  extinguish- 
ment of  the  debt,  unless  by  the  express  agreement  of  the  parties  ;  but  only 
as  a  conditional  payment,  operating  to  suspend  the  light  of  the  party  to  sue 
for  the  debt  until  the  maturity  thereof,  and  to  restrict  his  right,  as  to  in- 
dorsers.  to  that  of  a  simple  holder  of  the  note  or  bill.  The  rule  is,  however, 
founded  upon  a  mere  presumption  of  the  supposed  intention  of  the  parties, 
and  may  be  rebutted  by  proof  of  a  contrary  intention,  growing  out  of  an 
express  agreement,  or  one  arising,  by  implication,  from  the  circumstances  of 
the  case.  Where  there  is  no  such  agreement,  the  holder's  right  t(  sue  on 
the  original  contract  is  in  abeyance,  during  the  currency  of  the  note  or  bill  : 
but  npon  dishonor  thereof,  his  right  revives.  The  holder  is.  however,  bound 
to  perform  all  the  duties  growing  out  of  his  position  as  holder,  or  indorser, 
or  he  cannot  recover.  But  in  some  of  tiie  .Ami^rican  states,  the  doctrine  ob- 
tains, that  the  taking  a  [negotiable]  promissory  note  or  bill  of  exchange,  is 
prima  facie  to  be  deemed  an  absolute  payment,  although  this  presumption  may 
be  rebutted  :  the  ordinary  rule  of  the  common  law,  that  a  ]iromissory  note 
or  bill  of  exchange  is  prima  facie  a  conditional  payment  only,  being  entirely 
reversed."     Story  on  Sales,  4th  ed.  .sect.  21!). 

In  all  the  American  states  except  Maine,  Massachusetts,  Vermont,  Indianjc. 
and  r.ouisiana,  it  seems  that  the  English  rule,  to  the  effect  that  a  bill  or 
note  given  by  a  debtor  to  his  creditor  is,  prima  facie,  oidy  conditional  pay- 
ment of  the  debt,  is  followed.  In  the  states  named^  on  the  other  hand,  the 
presumption   is   that   the  l)ill  or  note  is  taken  in   absolute   payment.     The 
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American  cases  on  tlie  subject,  which  are  very  numerous,  are  collected  in 
Bennett's  notft  to  Henjamin  on  Sales,  7th  ed.  p.  778;  Daniel  on  Negotiable 
Instrunicnts,  4th  ed.  ch.  xxxix.  ;  Randolph  on  Commercial  Paper,  2nd  ed. 
ch.  xli.  ;  2  Ames's  Cases  on  Bills  and  Notes,  p.  fill,  n.  2;  18  Am.  &  Eng. 
ICncycl.  of  !>:i\v,  1st  ed.  167-184:. 

'•  As  an  original  (juestion,  sometiiing  perhai>s  might  be  said  in  support  of 
the  view  that  receiving  a  note  from  a  debtor  should  have  the  same  effect 
as  receiving  a  specialty,  and  discharge  the  prior  obligation.  But  it  has  long 
been  well  settled  in  England,  and  in  most  American  jurisdictions,  that  merely 
taking  a  note  is  presumptively  only  a  conditional  payment  of  a  pre-existing 
debt.  While  the  note  runs,  the  right  of  action  on  the  original  claim  is  sus- 
pended, but  it  revives  if  the  note  is  not  paid  at  maturity.  In  a  few  states  — 
Maine.  Vermont,  ^lassachusetts,  Indiana,  and  Louisiana,- — a  contrary  pre- 
?;uiuptioa  prevails,  to  the  effect  that  the  execution  of  a  note  is  an  absolute 
disciiaige  of  prior  indebtedness.  Everywhere  these  presumptions  are  re- 
buttable by  evidence;  if  the  parties  show  an  intention  that  the  debt  shall 
or  shall  not  be  completely  extinguished  by  the  note,  such  intention  will  be 
given  effect."     10   Harvard  Law   Review,    '>d. 

Late  American  cases  bearing  on  the  point  are  Lawrence  v.  United  States, 
71  Federal  Rep.  (U.  S.),  228;  Lowenstein  v.  Breslei\  109  Alabama,  ;526; 
Medley  \.  Specker,  58  Illinois  App.  157;  Davis  if  Rankin  Building  Sf  Manuf. 
Co.  v.  Montrose  Butter  ^  Cheese  Co.,  59  Illinois  App.  57-» ;  Davis  &,•  Rankin 
Building  ic  Manuf.  Co.  v.  Vice,  15  Indiana  App.  117;  Ornerv.  Sattley  Mfg.  Co., 
IS  Indiana  App.  122;  Rhodes  v.  Wehh-Jameson  Co..  49  Xortlieastern  Rep.  283 
(lud.  1898)  ;  Woodward  v.  Holmes,  67  New  Hampshire.  194  ;  MUlbury  v.  Heitz- 
berg,  55  New  York  Supp.  743;  Johnston  v.  Barrills,  27  Oregon,  251;  Cushwa 
V.  Improvement,  Sfc.  A.<<snciation,  32  Southeastern  Rep.  259  (W.  Va.  1898). 
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(K.  B.  1827.) 

RULE. 

Where  a  debtor  pays  in  bills  or  notes,  not  his  own  but 
of  third  parties,  the  creditor  retaining  the  instruments 
must  use  duo  diligence  to  obtain  payment ;  and  in  default 
will  be  treated  as  having  been  paid,  i.  e.  assumed  either  to 
have  accepted  the  instruments  as  cash,  or  to  have  dis- 
charged  the   debtor  bv  his  laches. 
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Camidge  v.  Allenby. 

6  B.irn.  &  Cress.  373-385  (30  K.  K.  358). 

Pnyment.  —  Bills  of  Third  Parlies.  — Election  of  Poijee. 

[."573]  In  an  action  for  the  price  of  goods,  it  appeared  that  the  same  were  sold 
at  York  on  Saturday,  the  10th  of  December,  1825,  and  on  the  same  day, 
at  three  o'clock  in  the  afternoon,  the  vendee  delivered  to  the  vendor,  as  and 
for  a  payment  of  the  price,  certain  promissory  notes  of  the  bank  of  D.  and 
Co.  at  lliiddersfield,  payable  on  demand  to  bearer.  D.  and  C^o.  stopped  pay- 
ment on  the  same  day  at  eleven  o'clock  in  the  morning,  and  never  afterwards 
resumed  their  payments  ;  but  neither  of  the  parties  knew  of  the  stoppage,  or 
of  the  insolvency  of  D.  and  Co.  The  vendor  never  circulated  the  notes,  or 
presented  them  to  the  bankers  for  payment:  but  on  Saturday,  the  17th,  he 
required  the  vendee  to  take  back  the  notes,  and  to  pay  him  the  amount,  which 
the  latter  lefused  :  Held.,  under  these  circumstances,  that  the  vendor  of  the 
goods  was  guilty  of  laches,  and  had  thereby  made  the  notes  hi.<  own,  and, 
con.sequently,  that  they  operated  as  a  satisfaction  of  the  debt. 

Assumpsit.  The  declaration  contained  connts  for  goods  sold 
and  delivered,  and  the  common  money  counts.  Plea,  non-as- 
sumpsit. At  the  trial  before  Hullock,  B.  ,  at  the  York  Lent 
Assizes,  1826,  a  verdict  was  found  for  the  plaintiff  for  £24,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case  : — • 

This  action  was  commenced  to  recover  the  sum  of  £24  alleged 
to  be  due  from  the  defendant  to  the  plaintiff  for  a  quantity  of  corn 
sold  and  delivered  by  the  x>laintiff  to  the  defendant  at  York,  in 
the  morning  of  Saturday,  the  10th  day  of  December,  1825. 
[*  .".74]  On  the  same  day,  at  *  three  o'clock  in  the  afternoon,  the 
defendant  delivered  to  the  plaintiff  at  York,  and  the  latter 
then  and  there  received  as  and  for  a  i)ayment  of  the  price  of  the 
corn,  four  promissory  notes  for  £5  eacli,  and  four  such  notes  for 
£1  each,  of  the  bank  of  Messrs.  Dobson  and  Sons,  bankers  at  Hud- 
dersfield,  in  the  county  of  York.  The  notes  were  in  the  following 
form,  and  the  defendant's  name  was  not  written  upon  them:  — 

*<;j.^,,  Hudderstield  Old  Bank  £5. 

''1  promise   to  pay  the  bearer  on  demand  £5  value  received,  1st 
day  of  July,  1823. 

**  Entered    &c.  For  John  Dob.son  and  Sons. 

«<  £5  .        W.  DOBSON." 

At  eleven  o'clock  in  the  forenoon  of  the  same  10th  of  December, 
Dob.son  and   Sons  stopped  payment,  liaviu'j  on   the  same  morning 
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and  up  to  that  hour  paid  all  demands  made  upon  them.  They 
never  afterwards  resumed  their  payments,  and  shortly  afterwards 
became  bankrupts,  and  the  plaintiff  never  received  any  part  of  the 
amount  due  on  the  notes.  Huddersfield  is  distant  from  York 
about  forty  miles,  and  from  Laythorn,  the  plaintiff's  residence, 
fifty- two  miles.  At  the  time  when  tlie  above  notes  were  jiaid  by 
the  defendant  to  the  plaintiff,  neither  of  them  knew  that  Dobson 
and  Sons  had  sto})ped  payment  or  were  insolvent.  The  plaintiff 
never  circulated  the  notes,  nor  did  he  ever  present  them  to  Dobson 
and  Sons,  the  makers,  for  payment;  Init  on  Saturday,  the  I7th  r)f 
tlie  same  month  of  December,  the  plaintiff  required  the  defendant 
to  receive  back  the  notes,  and  to  pay  him  the  amount  of  them, 
wliich  the  defendant  then  and  ever  since  has  refused  to  do. 

*Dodd,  for  the  plaintiff. — The  plaintiff  is  entitled  to  [*  .375] 
recover  the  price  of  his  corn,  unless  he  has  by  laches  made 
the  notes  his  own.  It  will  be  contended  that  he  has  done  so, 
first,  by  not  having  presented  the  notes  for  payment,  secondly,  by 
not  having  offered-  to  return  them  to  the  defendant  earlier  than  lie 
did.  But  presentment  for  payment  was  not  necessary  in  this  case, 
because  the  defendant  was  not  a  party  to  the  notes,  and  cannot, 
under  the  circumstances,  be  damnified  by  the  neglect  to  present 
th\3m.  This  case  differs  from  the  several  cases  where  bankers' 
notes  having  been  taken  before  the  bankers  had  stopped,  present- 
ment has  been  held  to  be  necessary  within  a  reasonable  time  after 
taking  them.  Here  the  notes  were  taken  after  the  bankers  had 
stopped,  and  they  never  resumed  their  payments.  The  defend- 
ant, therefore,  cannot  have  been  prejudiced  by  reason  of  the  notes 
not  having  been  presented  for  payment.  If  an  action  upon  the 
notes  had  been  brought  against  the  bankers,  or  if  the  defendant 
had  been  an  indorser,  in  either  case  it  would  have  been  necessaiy 
to  aver  and  prove  presentment  for  payment.  But  here  the  action 
is  not  brought  upon  the  notes,  nor  is  the  defendant  a  party  to 
them,  and  therefore  he  cannot  insist  on  the  want  of  presentment 
as  a  defence  to  this  action.  The  tlistinction  seems  to  be  between 
persons  merely  passing  bills  or  notes  without  being  parties  to 
them,  and  drawers  and  indorsers  who  are  parties  to  them.  In 
Warrington  v.  Furbor,  8  East,  242,  the  vendee  of  goods  having 
accepted  a  bill  of  exchange  for  the  price,  and  becoming  bankrupt 
before  the  bill  was  due,  it  was  held  that  a  guarantee 
of  the   acceptance  who  paid  the  *  vendor  the  amount  of  [*  ,376] 
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the  bill  after  the  bankruptcy  of  tlie  veudee,  might  recover  tlie 
money  from  the  latter  without  })roving  that  any  presentment  was 
made  to  the  acceptor  before  such  payment  by  the  guarantee,  and 
that  upon  the  ground  that  the  liability  not  being  upon  the  bill 
itself,  but  upon  the  guarantee,  a  presentment  to  the  bankrupt 
acceptor  was  unnecessary.  Tiiat  case  is  an  authority  to  show  that 
a  person  who  is  not  a  party  to  a  bill  cannot  complain  of  laches  oi' 
want  of  notice  unless  it  has  done  him  an  actual  prejudice;  and 
Siviiiyard  v.  Bowes,  5  M.  &  S.  62  (17  Pi.  li.  274),  also  shows  that 
a  j)erson  who  is  not  a  party  to  a  bill  cannot  complain  of  laches  in 
not  giving  him  notice  of  dishonour  by  the  acceptor,  as  he  might 
do  if  he  were  a  drawer  or  indorser ;  and  Murray  v.  King,  5  B.  i^ 
Aid.  165,  is  to  the  same  effect.  In  Phillips  v.  Astling,  2  Taunt. 
206  (11  E.  Pi.  547),  the  want  of  presentment  was  held  to  be  a 
good  defence  to  an  action  brought  upon  a  guarantee  given  for  the 
price  of  goods  to  be  paid  for  by  a  bill ;  but  this  was  on  the  ground 
that  the  acceptor  at  the  time  when  the  bill  became  due  was  sol- 
vent. In  Holbrow  v.  Wilhins,  \  B.  &  C.  10  (25  Tl.  B.  285),  the 
plaintiff  sold  goods  for  the  price  of  which  the  vendees  accepted  a 
bill,  and  the  defendant  guaranteed  half  the  amount;  but  before 
the  bill  was  due  the  vendees  became  insolvent,  of  which  the  de- 
fendant was  then  informed,  and  also  that  the  plaintiffs  looked  to 
him  for  the  sum  which  he  had  guaranteed.  The  bill  was  not  pre- 
sented for  payment,  and  in  an  action  brought  against  the  defend- 
ant as  guarantee,  it  was  held  that  the  want  of  presentinent  was  no 
defence  to  the  action.  That  is  an  authority  to  show,  that  in  an 
action  against  a  guarantee  not  party  to  a  liill  or  note,  present- 
ment for  payment  is  unnecessary  when  the  acceittor 
[*  877]  *  or  maker  is  insolvent  at  the  time  tlie  bill  becomes  due. 
These  several  authorities  establish  that  the  want  of  pre- 
sentment is  no  defence  in  this  action,  the  defendant  not  being  a 
party  to  the  liill,  and  not  being  actually  damnified  by  the  neglect 
to  present.  Tlie  defendant  here  merely  passed  the  notes  to  the 
plaintiff  in  payment  of  a  debt*;  he  did  not  transfer  them  to  the; 
]jlaintiff  as  indorsee  :  he  may  lie  considered,  therefore,  in  the  light 
of  a  mere  guarantee  of  the  debt.  As  indorser  he  would  have  been 
liable  only  according  to  the  usage  and  custom  of  merchants,  and 
in  that  case  a  neglect  to  present  would  be  a  breach  of  the  oliliga- 
tion  imposed  by  the  law  men  bant  on  the  jiatty  taking  tlu'  l)ill,  to 
<lo  all  that  is  necessary  to  obtain    priynicnl   I'roni  tin'  a''ci.'pt<.r,  and 
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to  give  due  notice  to  the  drawer  and  indorsers.  Tlie  statute  of  3 
&  4  Ann.  c.  0,  s.  7,  does  lu^t  assist  tlie  defendant,  since  its  terms 
■do  not  apply  to  notes  payable  to  bearer,  but  to  bills  of  exchange 
only.  It  may  be  conceded  tliat  if  the  Ijankers  had  not  stopped 
before  tlio  time  when  the  notes  ouglit  in  due  course  to  have  l)een 
]»resented,  the  ladders  would  have  been  guilt}'  of  laches  by  not 
baving  presented  them  ;  but  here  the  bankers  had  stopped  even  at 
the  very  time  when  the  notes  were  paid  t<>  the  plaintiff.  Such 
notes  pass  from  hand  to  hand  like  cash,  and  it  would  be  highly 
inconvenient  to  require  every  person  taking  them  after  the  stop- 
page of  a  bank  to  send  them  from  any  distance  for  presentment, 
when  such  presentment  has  become  by  the  stoppage  useless  and 
nugatory.  Then  as  to  the  second  point,  there  could  be  no  legal 
obligation  on  the  plaintiff  to  return  the  notes  to  the  defendant  any 
further  than  as  the  returning  of  them  might  operate  as  notice  to 
the  defendant  that  the  makers  had  refused  payment.  It 
was  the  bounden  duty  of  the  *  defendant  to  take  notice  ["*  o78] 
that  the  bankers  had  stopped  payment;  for  a  person  who 
passes  bankers'  notes  to  another  must  be  considered  impliedly  to 
undertake  at  the  time  when  he  passes  them,  that  the  makers  of  the 
notes  are  then  solvent  and  in  condition,  to  pay  them;  and  if  they 
are  not,  there  is  a  breach  of  this  implied  guarantee.  The  fact  of 
their  insolvency  must  be  taken  to  be  a  matter  rather  within  the 
knowledge  of  the  party  passing  the  notes  than  of  the  person  receiv- 
ing them.  Xotice  of  non-payment  to  the  drawer  of  a  bill  is  re- 
<|uired  on  the  presumption  that  he  has  funds  in  the  hands  of  the 
acceptor;  and  notice  to  the  indorser  is  required  in  order  to  enable 
liim  to' take  his  remedy  over  against  the  drawer;  but  here  the 
defendant  was  neither  drawer  nor  indorser  of  the  notes.  There 
is  no  ground  for  presuming,  that  a  mere  passer  of  bankers'  notes 
has  any  funds  in  the  hands  of  the  bankers;  nor  has  he,  like  the 
indorser  of  a  bill  or  note,  any  remedy  over  against  a  third  party 
<in  the  instrument.  It  cannot  reasonably  be  presumed,  therefore, 
ihat  the  defendant  could  have  derived  benefit  from  having  earlier 
notice  of  the  dishonour  of  the  notes.  If  he  had  in  fact  sustained 
any  damage  by  reason  of  the  want  of  notice,  that  fact  should  have 
1)een  proved,  as,  for  instance,  if  he  had  paid  any  money  to  the 
bankers  after  the  stoppage,  without  setting  off  the  sum  due  on  the 
notes,  and  to  that  extent  he  would  be  entitled  to  be  indemnified ; 
but  here  he  has  sustained  no  such  damaoe. 
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Cresswell,  contra.  —  By  the  statute  3  &  4  Ann.  c.  9,  s.  7,  it  is 
enacted,  "  that  if  any  person  doth  accept  any  bill  of  exchange,  for 

and  in  satisfaction  of  any  former  debt,  the  same  shall  be 
[*  379]  accounted  a  full  and  complete  payment  *  of  sucli  debt,  if 

such  person  accepting  any  such  bill  for  his  debt  doth  not 
take  his  due  course  to  obtain  payment  thereof  by  endeavouring  to 
get  the  same  accepted  and  paid. "  Here  there  was  a  former  debt, 
the  notes  were  taken  for  that  debt,  and  the  plaintiff  did  not  take 
his  due  course  to  obtain  payment  thereof.  It  is  clear,  therefore, 
that  unless  bills  of  exchange  stand  upon  a  different  footing  from 
promissory  notes,  the  debt  for  which  the  notes  in  question  were 
given  has  been  satisfied.  But  since  the  statute  3  &  4  Ann.  c.  9, 
there  is  no  distinction  in  this  respect  between  a  promissory  note 
and  a  bill  of  exchange.  Tn  Bayley  on  Bills,  p.  171,  it  is  laid 
down,  that  the  receipt  of  a  bill  or  note  implies  an  undertaking 
from  the  receiver  to  ever}^  pai'ty  to  the  bill  or  note,  who  would  be 
entitled  to  bring  an  action  on  paying  it,  to  present  in  proper  time 
the  one,  where  necessary,  for  acceptance,  and  each  for  payment; 
to  allow  no  extra  time  for  payment,  and  to  give  notice  without 
delay  to  such  person  of  a  failure  in  the  attempt  to  procure  a  proper 
acceptance  or  payment.  This  is  the  general  rule,  and  there  are 
many  cases  where  it  has  been  held  that  the  insolvency  of  the 
drawer  and  acceptor  of  a  l)ill  of  exchange  does  not  dispense  with 
the  necessity  of  notice,  llussdl  v.  Langstafc,  Doug.  514 ;  Howe  v. 
Boives,  16  East,  112,  5  Taunt.  30  (14  R  B.  319);  RoMcv.  Proc- 
tor, 4  B.  &  C.  r)17  (28  B.  B.  369).  Tn  Esdailc  v.  Sowerhy,  11  East, 
114  (10  B.  B.  440),  the  insolvency  of  the  drawer  and  acceptor, 
and  the  knowledge  of  that  insolvency  by  the  defendant,  was  held 
not  to  dispense  with  the  necessity  of  a  demand  of  payment,  and 
n(jtice  to  the  defendant  of  the  dishonour  of  the  bill ;  and  it  was 

there  said,  that  notice  means  something  more  than  knowl- 
[*  380]  edge,  because   it  was  competent  to  the  *  holder  to  give 

credit  to  the  maker.  Erom  this  it  would  seem  that  the 
h'jlder  of  a  liill,  or  i)romissory  note,  by  neglecting  to  present  them, 
is  considered  as  giving  a  new  credit  to  the  acceptor  or  maker;  and 
this  view  of  the  subject  is  taken  by  Pratt,  Ch.  J.,  in  the  case  of 
Moor  V.  Warren,  Str.  415.  Then^.  tlie  defendant,  at  two  o'clock 
in  the  afternoon,  gave  the  plaintiff  a  l)anker's  note,  and  he  ten- 
dered it  in  payment  the  next  morning  at  nine ;  the  banker  stopped 
a  quarter  of  an  hour  before.     In  that  case  Pratt,  Ch.  J. ,  told  the 
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iiirv  that  tlu;  los.s  should  fall  on  the  dofendaiit,  there  heiiisi  no 
laches  in  the  plaintitT,  uiio  had  deniandt-d  the  ninney  ;is  soon  as 
was  usual  in  the  course  of  dealinj^-,  and  thai  kt,'t;ping  the  note  till 
next  morning  could  not  he  construed  as  ui\  inn  '^  new  credit  to  the 
banker;  and  the  juiy  Found  for  iIh;  plaintiit;  and  in  llolmr  \. 
Jiarrji,  Sti-.  41."),  the  circumstances  were  the  same;  and  Kim;,  Ch. 
d. ,  of  the  Common  Pleas  gave  a  similar  direction,  and  the  jury 
found  accordingly.  But  it  follows  from  these  cases,  that  if  a  new 
credit  had  l)een  given,  the  loss  would  lia\('  lallon  upon  the  holder 
(»f  the  instrmnent.  Ln  <'(>rii  v.  >sVr^//,  :\  W.  \'  Aid.  (ill),  the  rule  is 
well  .laid  down,  that  notice  of  dishimour  must  lie  given  to  all 
]iarties,  who,  u^mn  paying  the  l)ill  or  not(\  \\()uld  he  entitled  to 
a  remedy  over  against  some  prior  party;  and  in  Ifrmii^  \.  Morrirr, 
'.)  Hs]).  loS,  Lord  Kkxvox  refused  to  receive  evidence  that  no 
actual  damage  liad  lieen  sustained  from  the  neglect  to  give  notice. 
Here  the  defendant,  upon  taking  up  the  not"s  in  (|uestion,  w^juld 
clearly  have  had  a  remedy  ovi^r  l>y  action  against  l)ol)son  and  Co. 
If  then  the  insolvency  of  the  maker  does  not  render  notice  (  f  the 
dishonour  unnecessary,  and  the  defendant,  according  to  the 
general  *  rule,  was  entitled  to  notice,  the  only  remaining  [*  ;]S1] 
(juestion  is,  whethei'  it  makes  any  diti'erence  that  the 
note<  were  paid  away  hy  him  after  JJohson  and  Co.  Iiad  sto[)ped 
})ayment.  There  is  no  ca.se  jn-ecisely  in  [loint;  Imt  in  princiiile 
there  is  no  diti'erence  1)etvveen  this  case  and  BtwrliiiKi  y.  (Uiin'r. 
Holt,  N.  P.  :-)i:)  (17  ll.  11.  H44),  where  it  apj)eared  that  a  note  of 
a  country  hank  was  given  in  payment  while  the  bank  continued 
open,  but  before  the  time  allowed  by  the  law  merchant  for  })re.sent- 
ment  had  expired,  the  bank  failed  ;  yet  it  was  held  that  the  holder 
was  bound  to  iiresent  the  note  for  payment  in  due  tinu^  and  b\' 
neglecting  to  do  so,  made  it  his  own.  'I'he  cases  of  IVurrliuj/n,/ 
V.  Fiirhor  and  Swiiii/it /•(/ \.  Bovjc-^  are  whollv  inapplicalile  ;  there 
the  party,  relying  upon  the  want  of  notict%  was  unconnected  with 
the  instrument,  and  would  not  by  pJiying  it  have  accjuired  any 
remedy  over  against  prior  parties. 

Baylev,  J.  — I  think  tluit  the  defentlant  in  this  case  is  entitled 
to  the  judgment  of  the  Court.  One  short  observation  disposes 
of  W(i rriiKjIoii  V.  Fii  rhur  ami  Stnrii//'<rd  v,  P>ovr-'<  the  authorities 
cited  to  show  that  it  was  not  necessary  in  this  case  to  prove  pre- 
sentment for  payment.      In  those  cases,  the  person  insisting  on  the 
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Avaut  of  presentment  was  not  a  party  to  the  bill;  Imt  here  the 
defendant  was  a  party  to  the  notes,  for  they  were  payable  to  the 
hearer  on  demand,  and  lie  was  the  holder  of  them,  and  when  such 
notes  are  pas.sed  from  hand  to  hand,  the  person  taking  them  must 
trace  his  right  through  the  former  holder.  If  the  notes  had  been- 
given  to  the  plaintiff  at  the  time  when  the  corn  was  sold, 
["*  382]  he  could  have  had  no  remedy  upon  them  against  ^'^  the 
defendant.  The  plaintiff  might  have  insisted  upon  pay- 
ment in  money.  But  if  he  consented  to  receive  the  notes  as 
money,  they  would  liave  been  taken  1iy  liiiii  at  his  peril.  Tf 
indeed  he  could  show  fraud  or  knowledge  of  the  maker's  insol- 
vency in  the  payer,  then  it  would  l)e  wholly  immaterial  whether 
they  were  taken  at  the  time  of  sak;  or  afterwards.  Here  the  notes 
were  given  to  him  in  payment  subse([uently,.  and  the  ([uestion  is, , 
whether  they  operate  as  a  discharge  of  the  debt  due  to  the  plaiutilf 
in  respect  of  the  corn.  The  rule  as  to  all  negotiable  instruments 
is,  that  if  they  are  taken  in  payment  of  a  pre-existing  debt,  they 
operate  as  a  discharge  of  that  debt,  unless  the  party  who  holds 
the  instrument  does  all  that  the  law  requires  to  be  done,  in  order 
to  obtain  payment  of  them.  Then  the  question  is,  what  it  was 
the  duty  of  the  plaintiff  to  do  in  order  to  obtain  payment  of  these- 
notes.  They  were  intended  for  circulation.  But  I  think  that  he 
was  not  bound  imm<;diately  to  circulate  them,  (m  to  send  them  into 
the  bank  for  payment;  but  he  was  bound,  within  a  reasonable 
time  after  he  had  received  them,  either  to  circulate  them  or  to 
present  th(»m  for  payment.  Now  here  it  is  conceded,  that  if  there 
had  not  been  any  insolvency  of  the  bankers,  the  notes  should  have 
been  circulated  or  presented  for  payment  on  the  Monday.  It  is 
clear  that  the  plaintiff  on  that  day  might  have  had  knowledge  that 
the  bankers  had  stopped  payment,  and  having  that  knowledge,  if 
presentmeiit  was  unnecessary,  he  had  then  another  duty  to  per- 
form. In  consequence  of  the  negotiable  nature  of  the  instrumentSj 
it  became  bis  duty  to  give  notice  to  the  party  who  paid  him  the 
notes,  that  the  ])ankers  had  become  insolvent,  and  that  he,  the 
plaintiff,  would  resort  to  the  defendant  for  payment  of 
[*  :)83]  the  notes;  and  it  would  *  then  have  been  for  the  defend- 
ant to  consider  whether  he  could  transfer  the  loss  to  any 
other  person,  for  unless  he  had  been  guilty  of  negligence,  he 
might  perhaps  have  resorted  to  the  person  who  ])ai('  him  the 
notes.      That  party  would,  however,  be  discharged   if  be  received 
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no  notice  of  non-payment,  or  of  the  insolvency  of  the  hankers  till 
a  week  after  he  had  paid  tlieiii  to  the  defendant.  Tlie  neglect, 
therefore,  on  the  part  of  ^he  plaintitt"  to  give  to  the  defendant 
notice  of  the  insolvency  of  the  bankers,  may  have  been  prejudicial 
to  the  defendant.  The  law  requires  that  the  party  on  whom  tlic 
loss  is  to  be  tlirowii,  should  liave  notice  of  non-))aynient,  in  order 
to  ena])le  him  to  exercise  liis  judgment  whether  he  will  take  legal 
measures  against  other  parties  to  the  bill  or  note.  Now  here,  if 
the  notes  had  been  returned  on  the  Tuesday  to  the  defendant,  be 
might  liave  taken  steps  against  the  bankers,  and  he  had  a  right  t(» 
exercise  bis  judgment  whether  he  would  do  so  or  not,  although 
they  had  stopped  ;  or  he  might  have  bad  a  remedy  against  the  per- 
son who  had  paid  him  the  notes.  It  may  be  hard  in  some  cases 
that  the  entire  loss  should  fall  upon  any  one  individual,  but  it  is 
a  general  rule  applicable  to  negotiable  instruments,  and  not  to  be 
relaxed  in  particular  instances,  that  the  holder  of  such  an  instru- 
ment is  to  present  promptly,  or  to  communicate  without  delay 
notice  of  non-payment,  or  of  the  insolvency  of  the  acceptor  of  a 
lull  or  the  maker  of  a  note,  for  a  party  is  not  only  entitled  to 
knowledge  of  insolvency,  but  to  notice  that  in  consequence  of  such 
insolvency  he  will  lie  called  upon  to  pay  the  amount  of  the  bill  or 
note.  The  case  of  Bceclnng  v.  Gover  is  an  answer  to  the  whole  of 
the  argument  for  the  plaintiff,  founded  upon  the  fact,  that  the 
jiotes  were  paid  away  after  the  bank  had  stopped.  For 
these  reasons  I  am  of  opinion  that  the  plaintiff  is  *  not  [*  .384] 
entitled  to  recover,  and  that  a  judgment  of  nonsuit  ought 
to  be  entered. 

HoLROYD,  J.  — T  think  that,  under  the  circumstances  of  this 
case,  the  plaintiff'  is  not  entitled  to  recover.  The  notes  were  paid 
by  the  defendant  and  received  by  the  plaintiff  as  money,  and  hav- 
ing been  paid  and  leceived  as  money,  and  both  parties  being  inno- 
cent, and  the  notes  being  what  they  imported  to  be,  it  seems  to 
me  tliat  they  must,  according  to  the  case  of  Miller  v.  Race,  1  Burr. 
•452,  operate  as  payment.  But  without  deciding  that  the  plaintiff 
was  debarred  in  the  first  instance  horn  electing  to  consider  them 
either  as  negotiable  instruments,  or  as  money,  I  think  they  oper- 
ated as  payment,  and  that  the  plaintiff,  by  not  taking  due  steps  to 
obtain  payment,  lost  his  right  to  return  them  to  tlie  party  from 
whom  he  received  them;  for  although  bills  and  notes,  delivered 
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as  satisfaction  of  a  debt,  do  not  in  general  operate  as  a  satisfac- 
tion, unless  they  turn  out  to  be  valuable,  yet  the  case  is  otherwise 
if  due  steps  are  not  taken  to  obtain  payment  from  tlic  party  who 
i.s  in  the  tirst  instance  bound  to  pay  them.  The  instruments  in 
(juestion  are,  in  point  of  law,  promissory  notes,  and  theicfore  due 
diligence  ought  to  liiive  been  used  to  olitain  payment,  and  if  pay- 
ment had  been  refused,  notice  ought  to  have  been  given  of  that 
refusal.  Now,  here  the  notes  were  not  presented  for  payment. 
It  is  true,  that  at  the  time  when  the  plaintifl'  ought  to  have  ])re- 
.•^ented  them  for  payment,  the  baid-:(Ms  had  hecome  insolvent:  Init 
that  being  so,  the  plaintiff  ought  tlum,  at  all  ev(Mits,  to  have  given 

notice  to  the  defendant  that  the  bankers  had  become  in- 
[*  385]  solvent;   and   that   he,    tlie    })laintitf,    *  therefore  requiied 

him,  the  defendant,  to  pay  tliem.  Not  having  done  so,  I 
think  the  plaintitl'  is  not  entitled  to  recover. 

LiTTLEDALE,  eT.  — I  think  the  plaintilY  is  not  entitled  to  recover. 
If  the  notes  were  taken  as  negotiable  instruments,  then  they  were 
taken  subject  to  a  condition,  that  the  holder  would  do  all  that 
was  required  to  obtain  payment  in  that  case;  and  they  ought  to 
have  been  presented  for  payment  within  a  reasonable  time,  or  at 
least  notice  of  tlie  insolvency  of  the  l>ankers  ought  to  have  been 
given  to  tlie  defendant.  If  they  were  taken  as  money,  absolutely 
and  without  any  condition,  then  the  plaintiff  took  them  for  what- 
ever tliey  might  be  worth.  It  would  lie  otherwise  if  the}-  were 
forged,  for  then  they  would  not  be;  what  the}'  ]iurported  to  l»e. 
But  iuire,  they  were  what  they  purported  to  be.  I  think  that 
there  is  no  guarantee  implied  l-y  law  in  the  imity  passing  a  note 
payable  on  demand  to  l)earer,  'liat  the  maker  of  the  note  is  soi- 
\ent  at  the  time  wlien  it  is  so  [»assed.  Jiiilipncnt  of  iioisin't. 

KN(iI>TSII    XO'I'KS. 

Tlio  above  case  was  refern-d  tu  liy  tiic  Conrt  (luring  t]\o  argunuMit  in 
',SV/M  V.  Mercer  (18(37),  L.  i:.  :!  Kx.  ol.  T.!'.  :'>7  L.  J.  Kx.  L'l,  17  L.  T. 
.")17.  The  plaintiffs,  in  that  case,  had  sold  to  the  defendants  goods  to 
be  paid  for  by  cash  or  ''approved  bardcers'  bills."  Tlio  defendants 
liail  paid  for  tliem  by  an  "  aj)proved  banker's  bill  "  which  was  dishon- 
oured on  presentment  for  acceptance.  Tlie  defendants  were  not  ])arties 
to  the  bill,  and  received  no  notice  of  dislionour.  It  was  held  that 
the  liability  of  the  defendants  was  not  more  extensive  tlian  it  would 
have    been    if    thcjy   had   indorsed    the    bill.      They   either  took    it    as 
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ciish  out  and  out  (in  which  c:ho  cad'it  qacestio),  or  they  took  it  upon  the 
term.s  tliat  they  should  ha\('  rcc<)urt;e  to  tlie  defendant.s,  as  if  the 
defendant.-!;  liad  indorsed  the  bill,  in  which  case  they  could  not  liave 
hocn   liable    without   due   notice   of  dishonour. 

A  distinction  lias  been  taken  in  the  case  where  a  pa3'nient  lias  been 
made  in  notes  which  by  reason  of  an  infirmity  not  observed  by  eitlier 
party  are  valueless.  The  plaintiff,  in  such  a  case,  has  been  held  not  to 
be  prejudiced  by  some  d(day  in  nialsiui;-  his  demand.  Leeds  and  Count  1/ 
Bank  V.  Wall-ei-  (1SS3).  11  Q.  15.  D.  84,  52  ]..  J.  Q.  B.  ;)<)(!,  —a  case 
fully  stated  in  the  Notes  to  No.  G  of  "Banker,"'  o  B.  C.  Go'.). 

.\:\IER1CAX   NOTES. 

The  rule  is  supported  by  many  American  cases.  See  Re  OulmeUe,  1  Saw- 
yer (U.  .S.),  47:  Brown  v.  ('ronisc,  I'l  California,  oSti;  Je/inison  v.  Parker.  7 
Michigan,  85') ;  P/tosnic  rnsurunre  (Jo.  v.  Allen,  11  Michigan,  501;  Whiltenv. 
lFr/7/;/,  34  ^Michigan,  92;  S/ariiy.  Kcrr.'M  Mississippi,  199;  Brower  \.  .Innef^, 
;j  Johnson  (X.  Y.),  280:  Jone^  v.  Sarfuje,  G  Wendell  (N.  Y.).  058;  Dayton  v. 
Trull,  28  Wendell  (N.  Y.),  U:y,  Smith  v.  Miller,  48  New  York,  171  ;  52  id. 
545  ;  Darnidl  v.  Morehouse.  45  Xew  York.  fi4  ;  Gordon  v.  Price,  10  Iredell 
(N.  Car.),  8S5:  Mehlberrj  v.  Fisher.  24  Wisconsin,  007. 

In  Mehll/erf/  v.  Fisher,  supra.  Dixon,  Ch.  J.,  said,  at  p.  009:  '•  The  taking 
of  a  bill  of  exchange  on  a  previous  indebtedness  of  the  drawer  to  the  payee, 
is  prima  facie  payment  of  the  debt.  It  is  alasolute  payment,  if  the  payee,  or 
holder,  through  his  own  negligence,  fails  to  take  proper  steps  to  obtain  payment 
of  the  bill,  or.  if  not  paid,  to  charge  the  drawer  with  liability  upon  it;  as,  if 
the  payee  or  holder  fails  to  present  it  within  the  proper  time,  or,  presenting 
it.  fails  to  give  proper  notice  of  its  non-acceptance  or  non-payment  in  cases 
wheie  such  notice  is  required." 

In  cases  of  this  sort,  the  debtor  is  generally  a  party  to  the  instrument,  either 
as  drawer  or  indorser  of  the  bill,  or  as  indorser  of  the  note.  In  such  cases 
will  the  same  lack  of  diligence  on  the  part  of  the  creditor  which  relieves  the 
debtor  from  liability  on  the  instrument,  relieve  him  also  from  the  original 
debt  ?  There  is  some  conflict  of  authority  on  this  point.  In  2  Daniel  on 
Negotiable  Instruments,  4th  ed.  sect.  1270,  it  is  said  :  "  When  a  party  con- 
tracts a  debt,  and  contemporaneously  j^ives  in  conditional  payment  his  draft 
upon  a  third  party,  it  is  the  duty  of  the  creditor  to  present  it  in  a  rea.sonable 
lime  for  acceptance  or  payment,  and  to  give  notice  in  the  event  of  its  dis- 
honor to  the  drawer.  If  he  fail  to  make  such  presentment,  or  to  give  due 
notice,  the  drawer  is  not  oidy  discharged  from  liability  on  the  bill,  but  also 
from  the  debt  or  consideration  for  or  on  account  of  which  it  was  given.  And 
where  a  bill  or  note  is  indorsed  by  the  creditor  in  conditional  payment  of  a 
debt,  the  same  rule  would  apply,  the  indorser  standing  in  the  relation  of  a 
new  drawer ;  and  if  there  were  any  laches  respecting  presentment  or  notice, 
lie  wovUd  be  no  longer  liable  on  the  note,  or  for  the  consideration." 

f)n  the  other  hand  there  is  considerable  authority  for  the  proposition  that 
the  rule  which  makes  demand  and  notice  essential  to  a.  recovery  against  a 
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drawer  or  iiidorser  as  such  does  not  apply  in  actions  brought  to  recover  the 
original  debt  for  which  the  bill  or  note  has  been  taken  in  payment;  and  that 
want  of  demand  and  notice  will  iKJt  be  a  defence  unless  payment  has  actually 
been  lost  through  the  laches  of  tliL'  creditor. 

Thus,  ill  Hamilton  v.  Cuiiniiif/hditi.  "J  Brockenbrough  (U.  8.),  350,  372, 
Marshall,  Ch.  J.,  said;  "I  catinot  forbear  noticing  the  distinction  taken 
between  the  right  to  recover  on  the  bill  which  had  been  dishonored,  and  on 
the  original  debt.  Itwas  admitted  that  no  suit  could  be  sustained  on  the 
dishonoied  bill.  Why  ?  Because  the  law  merchant  applied  to  it,  and  tlie 
doctrine  of  notice  discharged  the  drawer  and  indorser.  If  this  necessarily 
applied  to  the  debt,  on  account  of  which  the  bill  was  given,  then  there  could 
be  as  little  question  in  a  suit  for  that  debt,  as  on  the  bill.  The  law  merchant 
would  settle  one  case  as  positively  as  the  other ;  but  while  the  claim  on  the 
bill  was  abandoned  as  desperate,  that  for  the  original  debt  was  defeated,  oidy 
by  the  consideration  of  actual  loss  sustained,  in  consequence  of  the  negligence 
■of  the  creditor  who  was  the  holder  of  the  bill." 

And  in  Kepharl  v.  Butcher,  17  Iowa,  240,  it  was  held  that  when  the  payee 
of  a  note  receives  from  the  maker  an  unmatured  negotiable  note,  payable  to 
such  maker,  and  indorsed  by  him  in  blank  to  such  payee  in  conditional  pay- 
ment of  the  original  note,  a  failure  to  duly  pre,sent  the  second  note  for  pay- 
ment, and  give  notice  of  non-payment  to  the  indorser.  will  not  operate  as  an 
absolute  satisfaction  of  the  original  note,  if  the  party  thus  receiving  the  note 
can  atfirmatively  and  clearly  show  that  the  indorser  sustained  no  actual 
damage.  And  the  Court  decided  that  when  the  indorser  retained  in  his  own 
hands  ample  security  for  the  payment  of  the  note  not  ])rotested.  he  was  not 
prejudiced  by  such  neglect.  At  p.  !219,  Dillon,  ,!.,  said:  "  We  therefore  hold 
tiie  better  and  true  rule  and  criterion  to  be  actual  loxs  or  prejudice,  and  con- 
sequently the  creditor  who  has  taken  the  note  of  a  third  person  for  a  pre- 
existing debt  is  not  debarred  from  resorting  to  the  original  consideration, 
although  he  has  not  presented  the  instrument  or  given  notice  of  its  dishonor, 
provided  he  can  clearly  and  satisfactorily  show  that  the  debtor  has  not,  in 
consequence  of  such  omission,  sustained  any  injury."  See  2  American  Lead- 
ing Cases,  5th  ed.  p.  291 ;  Gal/agher  v.  linherts.  2  Washington's  Circuit  Court 
\le]^.  ({'.  S.)  191  :  McCrarii  v.  Carririffton,  35  Alabama.  ti9S. 

In  CnoL  v.  Beech,  10  Humphreys  (Tenn.),  412,  where  defendant,  being 
Indebied  to  plaintiff,  dicw  an  order  on  a  third  person,  which  was  protested 
for  non-acceptance,  but  no  notice  of  protest  given,  it  was  held,  that  no  action 
could  be  maintained  on  the  order  against  the  drawer;  yet  the  drawee  might 
maintain  his  action  on  the  original  consideration,  and  the  order  would  be 
pri mi)  facie  evidence  of  such  consideration. 

I>ut  see  2  Daniel  on  Negotiable  Instruments,  4th  ed.  sect.  1277. 

In  cases  where  the  debtor  is  not  a  party  to  the  bill  or  note  which  he  gives 
in  payment,  it  seems  clear  that  tlie  creditor's  laches  must  have  resulted  in 
actual  damage  in  order  to  terminate  the  debtor's  liability  on  the  original 
cause  of  action.  Amlerson  v.  Timhcrlake,  111  Alabama,  :i77  ;  Holnwsv.  Briggs, 
131  Pennsylvania  State,  233;  2  Daniel,  sect.  1278. 

If  a  party  from  whom  a  check  is  received  in  conditional  payment  of  a 


K.  C.  V(il,.   XXl.J  PAYMENT.  59 


No.  8.  —  Camidge  v.  Allenby.  —  Notes. 


debt  sustains  a  loss  by  want  of  diligence  in  its  presentation,  it  will  operate  as 
absolute  payment.  Mli/i/lrse.r  v.  Thomas,  20  New  Jersey  Eq.  of) ;  Syracuse, 
■^c.  R.  Co.  V.  Col/ins,  1  Abbott's  New  (^ases  (N.  Y.),  47;  Kilpatrick  v. 
Home  Biidiliiui  y  Loan  Ass'n,  119  Pennsylvania  State,  :)();  Bennett's  note  to 
Benjamin  on  Sales,  7th  ed.  p.  772.  See  also  Taylor  v.  Wilson,  11  Metcalt" 
(Mass.).  41:   Bradford  x.  Fo.,:,  ;j.S  New  York,  280. 

In  'J'lii/.'iir  V.  Wl/son,  sii/mi.  the  Court  said,  at  p.  51:  -'We  are  of  opinion 
that  the  romillanoe  of  the  check  to  tiic  plaintiff  was  not  in  itself  payment  of 
the  (lenKiud.  .\  check  is  merely  evidence  of  a  debt  due  from  the  drawer. 
Whether  it  shall  operate  as  jiaynient  or  not,  depends  on  two  facts  :  ./?V.s7,  that 
the  drawer  has  funds  to  his  credit  in  the  bank  upon  which  it  is  drawn;  and 
-necond,  that  the  bank  is  solvent,  nr,  in  other  words,  pays  its  bills  and  the 
■checks  duly  drawn  upon  it.  on  deuiand.  The  receipt  of  a  check,  therefore, 
■before  presentment,  if  there  is  no  laches  on  the  part  of  the  holder,  is  not 
payment  of  the  debt  for  which  it  is  delivered.  But  if  the  party  receiving  it 
is  guilty  of  laches  in  presenting  it,  or  in  giving  notice  of  non-payment,  after 
presentment,  and  the  bank  in  the  meantime  suspends  payment,  he  thei'eby 
makes  it  his  own,  and  it  shall  operate  as  payment  of  his  debt ;  the  drawer 
having  funds  in  the  bank  at  the  time  of  drawing  the  check,  and  not  having 
withdrawn  them." 

The  debtor  must  show  that  as  a  residt  of  the  laches  of  the  creditor,  he  has 
suffered  actual  damage.  Thus,  in  Syracnse,  ^v.  JL  Co.  v.  Cnllhis,  supra,  the 
Court  said,  at  p.  ol :  "The  -Judge,  however,  found  that  it  was  possible  and 
.perhaps  ])robable  that  the  checks  might  have  been  collected.  But  this  find- 
ing was  not  sufficient  to  defeat  the  recovery.  The  defendant  was  bound  to 
show  that  by  the  laches  of  the  plaintiff  in  keeping  or  dealing  with  the  check 
without  a  demand  of  payment  or  notice  to  him,  he  had  suffered  damage,  and 
then  to  the  extent  of  such  damage  the  law,  to  avoid  circuity  of  action,  would 
treat  the  debt  as  paid." 

As  to  the  duty  resting  on  a  creditor  who  has  received  from  his  debtor  the 
<;heck  of  an  insolvent  bank,  to  return  the  check  within  a  reasonable  time,  see 
Mayee  v.  Carmark,  13  Illinois,  280;  Foyy  v.  Sawyer,  9  New  Hampshire,  060; 
West/all  V.  Braley,  10  Ohio  State,  ISS;  Toumsendsy.  Rachir  Bank.  7  Wisconsin, 
185. ' 
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No.  1.  — SKYRING   v.  GEEENWOOD. 
(K.  B.   1825.) 

No.    2. —  COCKS    v.  MASTEEMAN. 

(K.    H.     1S29.) 

^0.  3. —LONDON  AND.  JJIVEE  PLATE  LANK  r.  BANK  OF 

LIVERPOOL. 

(Q.  H.   LSOf).) 

IIULE. 

Money  paid  and  receivt'd  in  good  faitli  in  circumstances 
under  which  the  payee  may  be  presmned  to  have  acted 
on  the  belief  that  the  money  \va.s  his  own,  cannot  he 
recovered  back  on  the  ground  that  the  payment  was  made 
under  a  mistake. 

Skyring  v.  Greenwood. 

4  Bani.  6c  Cress.  281-291  (28  K.  K.  2G4). 

Pa;/meiit  hij  M'tKlahi^  —  Ih vorenj  barred. 
[281]  Tlie  paymaster  of  a  military  corps  had  given  credit  in  account  to  an 
olticer  in  tli at  corps  from  the  1st  January,  1817,  to  the  5th  November, 
1 820,  for  certain  increased  pay,  erroneously  supposed  to  be  granted  by  a  general 
order  of  the  27th  .\ugust,  lSO(i,  to  an  othcer  of  his  situation,  and  a  statement 
of  that  account  was  delivered  to  the  officer  in  1821.  In  December,  isKi,  the 
paymasters  were  informed  by  the  Board  of  Ordnance  that  the  increased  pay 
gianted  by  the  order  of  1806  would  not  be  allowed  to  persons  in  the  situation 
of  the  officer  in  question.  The  paymasters  did  not  connnunicate  this  informa- 
tion to  the  officer  until  1821,  and  subseciuently  to  that  time  they  continued 
to  receive  his  pay  :  Hild,  in  an  action  brought  by  his  personal  re])resentative 
lo  recover  such  pay,  it  was  not  competent  to  the  paymaster  to  retain  any  of 
such  sums  of  niouey  on  account  of  the  sums  which  they  had  credited  him  for 
by  way  of  increased  pay,  and  wliich  they  had  allowed  him  to  consider  his  own 
for  so  long  a  period  of  time. 

A.ssu)n])sit  fur  money  liad  and  lc(■l'i^■('(l  liy  llic  dcjleiidants  ti)  the 
use  (if  (1.  SkyiiiiLi  in  liis  life-tinic,  ;iinl  lo  tin-  usi;  of  tlie  ])laintin", 
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as  adininistiatrix  since  his  death.  Plea,  general  issue.  At  the 
trial  luitnri'  .Vi'.ijott,  Ch.  .1.,  at  tliu  Middlesex  Sittings  after  last 
Micluuduias  'I'eini,  the  following  appealed  to  be  the  facts  of  tlic 
case:  The  })laintirf  was  administratrix  of  the  late  G.  Skyring, 
who  was  ninjoi-  in  the  Royal  Artillery.  The  defendants  were  pay- 
muster.-'  of  the  luiyal  Artillery,  and  held  their  office  by  commis- 
^iiy\,  as  oth;';-  otiicers  in  the  corps  ludd  theirs.  The  pay  of  the 
whii.e  army  was  fixed  by  regulations  establislied  in  1806.  Tliese 
regiilatipns  were  made  known  to  the  dillerent  branches  of  tiie 
army  by  general  orders  issued  from  the  respective  proper  dcjjait- 
ments,  and  the  general  order  for  the  (n'dnance  or  artillery  issued 
from  the  headquarters  at  Woolwich,  in  August,  1806,  in  these 
words  :  "  His  Majesty  having  been  most  graciously  ])leased 
to  express  his  *  approval  of  the  classes  of  ofhcers,  non-  [*  282] 
commissioned  officers,  and  gunners  of  the  royal  regiment 
of  artillery  partaking  of  the  advantages  in  point  of  pay  granted  to 
the  infantry,  as  far  as  the  several  ranks  of  one  service  correspond 
Willi  those  of  the  other,  to  commence  from  the  1st  of  July,  1806; 
the  following  rate  of  increase  to  the  pay  is  announced  in  orders, 
and  attaches  to  the  invalid  battalions,  marching  battalions,  liorse 
bi'igade,  foreign  and  the  King's  German  artillery,  viz.  (amongst 
other  ranks),  captain  and  second  captain,  Is.  Id.  per  diem,  two 
shillings  /^cr  diem  more  to  captains  having  the  brevet  rank  of 
major  or  any  superior  rank,  adjutants  and  quarter-masters  who 
hold  two  commissions  are  not  entitled  to  tlie  increase  of  pay. 
First  gunners  are  entitled  to  the  same  increase  of  })ay  as  gunners. 
The  above  increase  of  pay  and  allowances  to  officers  are  granted 
under  the  same  I'cstrictions  as  the  allowance  of  one  shilling  a  day, 
added  to  the  pay  of  subalterns  in  1797,  and,  conse(|uently,  the 
dilfeience  between  the  former  and  increased  rates  is  not  in  any 
case  to  be  received  by  an  officer  holding  more  than  one  military 
commission  or  appointment,  nor  to  give  claim  to  any  higher  half 
pay  on  reduction.  "  The  regulations  of  1797  were  likewise  ]tub- 
lished  by  a  general  order,  dated  the  28th  of  July  in  that  year, 
and  were  in  the  following  words  :  "  His  Majesty  is  graciously 
pleased  to  order,  that  from  the  2r)th  of  last  month,  an  allowance 
of  one  shilling  ^?rr  diem  shall  be  made  to  each  captain,  first  lien- 
tenant,  adjutant,  and  (luarter-niaster  belonging  to  the  marching 
and  invalid  l)attalions  of  the  royal  regiment  of  infantry  artillery 
not  holding  another  commission."     G.  Skyrim;  was  a  captain  in 
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the  royal  regiment  of  artillery,  having  also  the  brevet  rank 
[*  283]  of  major  before  *  the  1st  of  January,  1817,  and  from  thence 
to  the  5th  of  November,  1820,  when  he  obtained  the  regi- 
mental rank  of  major,  and  during  the  same  time  had  the  appoint- 
ment of  brigade-major  of  the  garrison  of  Gibraltar.  There  was  a 
running  account  between  Major  Skyring  and  the  defendants  from 
the  1st  of  January,  1817,  to  the  31st  of  December,  1820,  in 
which  credit  was  allowed  to  him  for  his  pay  to  the  5th  of  Novem- 
ber, 1820,  including  therein  Lw.  Id.  per  day  increase  of  captain's 
pay  granted  by  the  order  of  the  27th  of  August,  1806,  from  the 
1st  of  Janviary  to  the  31st  of  December,  1817,  amounting  to  £19 
15s.  5d.,  and  two  shillings  a  day  increase  granted  by  the  same 
order  to  captains  having  the  brevet  rank  of  major,  from  the  1st  of 
January,  1817,  to  the  5th  of  November,  1820,  amounting  to 
£140  10s.,  which  two  sums  make  together  £160  5.s.  5f?. ,  and  a 
statement  of  that  account  was  delivered  to  Major  Skyring  early  in 
1821,  and  there  appeared  due  to  him  on  the  balance  tliereof  £11  (> 
9s.  7d.  Major  Skyring  was  allowed  credit  for  these  sums  of  l.s. 
Id.  and  2s.  a  day  in  the  account,  in  conformity  with  the  usage 
which  prevailed  in  paying  other  officers  of  the  regiment  having 
the  same  rank  and  appointment  during  the  same  period,  and  whicli 
had  prevailed  from  the  date  of  the  general  order  of  the  27th  of 
August,  1806,  and  according  to  which  all  such  payments  have 
been  allowed  by  the  Board  of  Ordnance  in  the  account  of  the 
defendants  with  them  to  the  31st  of  December,   1816. 

The  Board  of  Ordnance,  in  December,  1816,  intimated  to  the 
defendants  that  they  would  not  allow  any  payments  of  the  Is.  Id. 
and  2s.  a  day  to  officers  having  the  rank  and  appointment  which 
Major  Skyring  had,  and  that  tlie  same  were  not  warranted  by  the 
order  of  1806;  but  this  intimation  was  not  conimunicnted 
[*  284]  to  Major  *  Skyring  otherwise  than  by  the  defendants  ceas- 
ing to  allow  him  credit  for  the  Is.  Id.  a  day  after  the  end 
of  1817,  and  writing  to  him  the  following  letter,  dated  the  8tli  of 
May,  1821.  "  Sir,  — We  beg  to  acquaint  you  that  a  deduction  has 
been  made  by  the  Honourable  Surveyor-General  from  your  regi- 
mental pay,  and  which  has  been  confirmed  by  the  Board,  of  £391 
14.S.  5d.,  being  the  increase  of  Is.  Id.  and  2s.  brevet  per  diem, 
granted  by  the  regulations  of  1806,  but  to  which  it  appears  you 
were  not  entitled,  having  held  the  appointment  of  brigade-major 
at  Gibraltar  from  the  1st  of  Jul  v.  1S06,  to  the  5th  of  November, 
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1820,   ill  addition  to  your  commission  as  an  officer  of  artillery 
We  have,  therefore,  to  request  you  will  make  a  remittance  for  the 
above  sum.      Memorandum.      Increase  pay,  l.s.    Id.,  1st  of  July, 
1806,  to  31st  of  December,  1816,  and  brevet  pay  2.s.  per  day,  4th 
of  June,  1813,  to  the  5th  of  November,  1820. " 

The  sum  of  £391  \4s.  iyd.  mentioned  in  that  letter,  included 
the  £160  5.S'.  i)iL  hereinbefore  mentioned.  The  Board  of  Ordnance 
refused  to  allow  the  defendants  any  payments  of  the  Is.  Id.  and 
2.S-.  a  day  subsequent  to  the  31st  of  December,  1816.  The  run- 
ning; account  between  Major  Skyring  and  the  defendants  was  con- 
linued  to  the  6th  of  December,  1822,  tlie  day  of  his  death,  during 
which  time  his  pay  and  various  sums  on  otlier  accounts  received 
and  paid  by  the  defendants  by  his  order,  were  placed  to  his  ac- 
count, but  no  statement  of  the  account  was  delivered  to  him  by 
the  defendants. 

The  defendants,  after  the  death  of  Major  Skyring,  delivered  to 
the  plaintiff  a  statement  of  their  account  witli  him  to  the  day  of 
his  death,  in  which  they  brought  forward,  and  amongst 
other  items  allowed  him  credit  for  *  the  £116  9,s.  7d.  bal-  [*  285] 
ance  due  on  the  former  statement  of  the  account,  and 
charged  him  with  the  aforesaid  sum  of  £391  14s'.  od.,  which  in- 
(duded  the  £160  5s.  5d.  as  aforesaid.  But  the  charge  of  £391 
14s.  5d.  has  been  since  reduced  by  the  defendants  to  the  said 
£160  5s.  5d.,  which  latter  sum  the  defendants  claimed  a  right  to 
retain,  on  the  ground  of  their  having  by  mistake  allowed  to  Major 
Skyring  Is.  Id.  a  day  from  the  1st  of  January  to  the  31st  of 
December,  1817,  and  2s.  per  day  from  the  1st  of  January,  1817, 
to  the  5th  of  November,  1820,  making  the  amount  of  £160  5s. 
rid. ,  as  ordnance  pay  beyond  the  amount  of  which  the  ordnance 
regulations  entitled  him  to.  Upon  these  facts  the  Lokd  Chief 
Justice  was  of  opinion,  that  the  account  rendered  by  the  defend- 
ants in  1821  was  an  admission  by  them  that  they  had  received  the 
allowances  in  question  on  account  of  the  plaintiff,  and  that  they 
were  not  entitled  afterwards  to  rescind  the  admission,  because 
they  had  received  a  communication  in  1816  from  the  Board  of 
Ordnance  that  those  additional  allowances  would  not  be  allowed, 
and  they  never  communicated  that  intimation  to  Major  Skyring, 
and  under  these  circumstances  a  verdict  was  found  for  the  plain- 
tiff.    A  rule  nisi  having  been  obtained  for  a  new  trial, 

Scarlett  and  Bingham  now  showed  cause.  —  The  defendants  are 
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not  entitled  to  set  oti'  the  sums  which  they  have  allowed  Major 
Skyring  in  account,  although,  according  to  the  true  construction 
of  the  order,  they  may  not  liave  been  due  to  liim  of  right.  Tf  tlie. 
defendants  had  actually  paid  those  sums  to  Major  Skyring  with 
a  full  knowledge  of  all  the  facts  of  the  case,  but  under  a  mis- 
taken view  of  his  right,  they  could  not  afterwards  have 
[*  286]  *  recovered  them  back :  Bilhir  v.  Liiinlci/,  2  East,  469 
(6  E.  It.  479),  Lo'wnj  \.  Buurdieu,  Doug.  467 ;  and  the 
reason  of  this  rule  of  law  is  given  by  Gibbs,  Ch.  J.,  in  Brisbane  v. 
Dacres,  5  Taunt.  143  (14  li.  U.  718).  That  was  an  action  against 
the  widow  of  Admiral  Dacres,  to  recover  a  sum  paid  to  him  by 
CajDtain  Brisbane,  as  his  share  of  certain  freight  for  the  carriage  of 
bullion,  which  share  he  was  entitled  to  according  to  an  old  usage 
prevailing  in  the  navy,  though  not  according  to  a  practice  intro- 
duced recently  before  the  payment,  but  overlooked  by  the  parties. 
GiBiiS,  J.,  Heath,  J.,  and  Mansfield,  Ch.  J.,  agreed  against 
Chambre,  J.,  tliat  the  action  could  not  be  maintained.  Gip.bs, 
J.,  there  says  :  "  1  tliink  that  where  a  man  demands  money  of  an- 
other as  a  matter  of  right,  and  that  othei',  with  a  full  knowledge  of 
the  facts  upon  which  the  demand  is  founded,  has  paid  a  sum,  he 
never  can  recover  back  the  sum  he  has  so  voluntarily  paid.  It 
may  be,  that  upon  a  further  view  he  may  form  a  different  opinion 
of  the  law,  and,  it  may  V)e,  his  subsequent  opinion  may  be  tlie 
correct  one.  If  we  were  to  hold  otherwise,  many  inconveniences 
may  arise ;  there  are  many  douljtful  questions  of  law :  when  they 
arise,  the  defendant  has  an  option,  either  to  litigate  tlie  question, 
or  to  submit  to  the  demand,  and  pay  the  money.  1  think  tliat  by 
submitting  to  the  demand,  he  that  pays  the  money  gives  it  to  the 
person  to  whom  he  pays  it,  and  makes  it  liis.  and  closes  the  trans- 
action between  them.  He  who  receives  it  has  a  right  to  consider 
it  as  his  without  dispute  :  he  spends  it  in  conKdence  tliat  it  is  his; 
and  it  would  be  most  mischievous  and  unjust,  if  he  who  has 
ac([uiesced  in  the  right  by  such  voluntary  payment,  shoidd 
[*  2M7]  be  at  liberty,  at  any  time  within  the  Statute  of  *  Limita- 
tions, to  rip  up  the  matter  and  recover  back  the  money. 
He  who  receives  it  is  not  in  the  same  ('()nditi<in  ;  he  lias  sjjent  it 
in  the  ccmtidence  it  was  his,  and  perha])S  has  no  means  of  repay- 
ment. "  It  is  true,  that  in  this  case  the  money  has  not  been 
actually  paid  into  the  hands  of  Major  Skyring,  but  he  was  allowi'il 
credit  for  it  in  the  account  delivered  to  him  in  iSiM,  and  he  wn.-^ 
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thereby  led  to  suppo.se  that  he  wa.s  entith'd  to  treat  it  as  his  own. 
The  reasoning  oi'  (knes,  J.,  applies  equally  to  a  case  where  the 
money  has  been  allowed  in  account,  as  to  one  wliere  it  has  been 
actually  paid;  for  a  party  to  whom  an  acccuint  is  delivered  by  his 
agent,  calculates  his  expenses  with  reference  to  that  account.  The 
allowance  of  these  sums  in  account  is  equivalent  to  payment.  In 
Jeffs  V.  Wooif,  2  P.  Wms.  128,  it  was  held  that  the  set-off  of  one 
sum  of  money  against  another  upon  the  balance  of  account 
amounted  to  payment.  Here  too  the  defendants  were  informed  in 
1816  that  the  Roaid  of  Ordnance  would  not  allow  these  sun)s  to 
persons  in  the  situation  of  Major  Skyring,  and  they  never  com- 
municated that  fact  to  him  until  1821.  If  they  had  informed  him 
at  that  time  that  the  sums  were  not  to  be  allowed,  he  would  not 
have  treated  them  as  his  own  property. 

They  then  proceeded  to  argue,  that  the  defendants,  by  reason  of 
their  character  of  paymasters,  were  estopped  by  the  account  they 
had  rendered,  from  saying  that  the  money  which  they  had  allowed 
in  account  was  by  mistake.  The  paymaster  receives  the  money 
due  to  the  corps  from  government,  and  when  he  has  once  repre- 
sented to  an  officer  by  an  account  rendered,  that  he  has 
*  received  money  on  his  account,  he  is  estopped  from  after-  [*  288] 
wards  saying  that  he  has  not  received  such  money. 

But  it  is  unnecessary  to  report  the  arguments  on  this  point,  as 
the  judgment  of  the  Court  proceeded  entirely  on  the  first  ground. 

Gurney  and  Tindal,  contra.  —  It  must  be  admitted,  that  if  the 
defendants  had  paid  these  sums  to  Major  Skyring  with  a  full 
knowledge  of  all  the  facts,  they  would  not  be  entitled  to  set  them 
off,  but  here  there  never  was  any  payment.  That  distinguishes 
this  from  the  several  cases  cited.  Here  the  defendants  have 
merely  rendered  an  account,  in  which  they  have,  by  mistake, 
allowed  the  deceased  credit  for  sums  to  which  he  was  not  entitled, 
and  they  ought  in  justice  to  be  permitted  to  correct  the  error  when 
they  discover  it. 

Abbott,  Ch.  J.  —  It  is  not  necessary  to  decide  in  this  case, 
whether  the  defendants  l)y  reason  of  their  character  of  paymasters 
are  estopped,  by  the  accoimt  which  they  have  rendere.d,  from  say- 
ing that  there  was  a  mistnk;'  in  it.  The  opinion  which  I  enter- 
tained at  the  trial  was  founded  on  a  particular  fact  in  this  (mso, 
and  tb.ot  opinion  lemains  unaltered.      The  defendants,  as  paymas- 
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ters,  received  sums  from  government  generally  on  account  of  the 
corps,  and  an  order  having  been  issued  for  an  increase  of  pay,  they 
rendered  an  account  to  Major  Skyring  in  1821,  in  which  they 
gave  him  credit  for  the  increased  pay  to  which  they  supposed  him 
to  be  then  entitled,  and  upon  that  accdunt  there  appeared  to  be 
due  to  Major  Skyring  a  balance  of  £116  9s.  Id.     If  he  had  drawn 

a  bill  upon  them  for  that  amount,  it  probably  would  have 
[*  289]  been  paid,  and  if  they  had  paid  the  money,  *  it  is  quite 

clear  that  they  could  not  afterwards  have  recovered  it 
back,  on  the  ground  that  according  to  the  true  construction  of  the 
order  it  was  not  due  to  Major  Skyring ;  and  if  the  defendants 
could  not  have  recovered  it  back,  they  ought  not  now  to  be  allowed 
to  set  it  off.  The  defendants  afterwards  continued  to  receive 
further  sums  on  account  of  Major  Skyring,  and  the  money  so  sub- 
sequently received  by  them  must  be  considered  as  paid  off,  if  they 
are  entitled  to  bring  back  into  the  account  tlie  sums  which  they 
had  given  him  credit  for,  in  respect  of  the  increased  pay.  The 
particular  fact  in  this  case  upon  which  my  judgment  proceeds  is, 
that  the  defendants  were  informed  in  1816  that  the  Board  of 
Ordnance  would  not  allow  these  payments  to  persons  in  the  situa- 
tion of  Major  Skyring,  but  they  never  communicated  to  him  that 
fact  until  1821,  having  in  the  mean  time  given  him  credit  for 
these  allowances.  I  think  it  was  their  duty  to  communicate  to 
the  deceased  the  information  wdiich  they  had  received  from  the 
Board  of  Ordnance ;  but  they  forbore  to  do  so,  and  they  suffered 
him  to  suppose  during  all  the  intervening  time  that  he  was  en- 
titled to  the  increased  allowances.  It  is  of  great  importance  to 
any  man,  and  certainly  not  less  to  military  men  than  others,  that 
they  should  not  be  led  to  suppose  that  their  annual  income  is 
greater  than  it  really  is.  Every  prudent  man  accommodates  his 
mode  of  living  to  what  he  supposes  to  be  his  income;  it  therefore 
works  a  great  prejudice  to  any  man,  if  after  liaving  had  credit 
given  him  in  account  for  certain  sums,  and  having  been  allowed 
to  draw  on  liis  agent  on  tlie  faith   that   those  sums  belonged  to 

him,  lie  may  be  called  upon  to  pay  them  back.  Here  the 
[*  290]  defendants  have  not  merely  made  an  error  in  *  account, 

but  tbey  have  been  guilty  of  a  breach  of  duty,  by  not  com- 
municating to  Major  Skyring  the  instruction  they  received  from 
tlie  Board  of  Ordnance  in  1816 ;  and  I  think,  therefore,  that  jus- 
tice requires    that  they  shall  not  be  permitted  either  to  recover 
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Lack  or  retain  l)y  way  of  set-off  the  money  which  they  had  once 
allowed  him  in  account. 

Baylev,  J.  — This  may  be  a  case  of  hardship  upon  the  defend- 
ants, but  they  have  brought  it  upon  themselves.  This  is  an  action 
for  money  had  and  received.  If  the  defendants  are  entitled  to 
set  ofi'  the  sum  they  claim,  the  action  is  not  maintainable.  From 
the  year  1816  to  1821  the  defendants  had  given  credit  for  certain 
sums,  as  if  Major  Skyring  was  entitled  to  them.  I  think  they 
were  guilty  of  a  neglect  of  duty  in  not  communicating  to  him  the 
information  they  had  received  from  the  Board  of  Ordnance  in 
1816.  8up})0se  that  the  balance  of  the  accoimt  delivered  in  1821 
liad  been  paid  to  Major  Skyring,  and  that  no  subsequent  pay  had 
been  received  for  his  use  by  the  defendants,  and  that  they  had 
brought  an  action  to  recover  back  the  money  paid.  It  would  have 
been  a  good  defence  to  that  action  to  say  that  the  defendants  had 
voluntarily  advanced  money  to  the  deceased  when  he  asked  no 
credit,  and  that  they  had  told  him  that  they  had  received  the 
money  for  his  use,  and  that  on  the  faith  of  their  representation  he 
had  drawn  it  out  of  their  hands  as  his  own  money,  and  had  been 
in(lu>3ed  to  spend  it  as  such;  and  if  they  could  not  recover  the 
mociey  back,  neither  ought  they  now  to  be  allowed  to  retain  other 
moneys  belonging  to  the  deceased,  upon  the  ground  that  they  have 
paid  or  allowed  him  in  account  money  which  they  had 
not  in  fact  received  to  his  *  use,  Init  which  they  suffered  [*  291] 
hiui  to  consider  his  own  for  a  long  period  of  time.  I 
think  they  cannot  now  be  permitted  to  say,  that  the  money  which 
they  allow^ed  him  in  account  as  money  received  by  them  to  his 
use,  was  not  money  received  to  his  use.  The  rule  for  a  new  trial 
must  therefore  be  discharged. 

HoLROYD,  J.  —  The  present  action  is  brought  for  money  had  and 
received  by  the  defendants  to  the  plaintiff's  use,  subsequently  to 
the  communication  made  by  the  Board  of  Ordnance  to  the  defend- 
ants, and  of  which  the  deceased  was  not  informed  till  1821.  The 
plaintiff  has  a  right  to  recover,  unless  the  defendants  have  a  debt 
to  set  off.  Now  Major  Skyring  had  a  right  to  ex])ect  that  money 
belonging  to  him  would  be  received  by  defendants  for  him,  and 
that  all  payments  made  by  them  were  on  account  of  moneys  m 
received  by  them.      Suppose  that  Greenwood  and  Co.   had  paid 


68  PAYMENT    BY    MISTAKE. 


No.  2.  —  Cocks  and  others  y.  Masterman  and  others,  9  Bam.  &  Cress.  902. 

jMajor  Skyring  the  balance  of  the  account  in  18'21,  nnil  that  no 
money  behjnging  to  him  had  come  subsequently  to  th'.-ii'  hands^ 
they  could  not  have  recovered  that  money  back,  oii  the  ground 
th  It  they  had  jiaid  it  to  him  under  a  mistaken  notion  that  he  was 
entitled  to  it.  A  payment,  therefore,  made  under  sucli  circum- 
stances, would  not  create  a  debt  between  the  defendants  and  ^lajor 
Skyring.  Here,  it  is  true,  the  defendants  did  not  pay  the  bal- 
ance. But  tliey  now  say,  that  some  of  the  money  wliich  they  paid 
to  Major  Skyring  was  not  paid  to  him,  on  account  of  moneys  re- 
ceived for  him  by  tliem,  but  was  paid  by  them  under  the  mistaken 
notion  that  he  was  entitled  to  it,  and,  therefore,  that  such  payment 
constituted  a  debt  from  Major  Skyring  to  them,  which  they  are 
now  entitled  to  set  oh';  but  I  think,  for  the  reasons  already  given, 
it  did  not  constitute  a  debt,  and  tliat  being  so,  the  plaintiff'  is 
entitled  to  recover.  Rule  discharged. 

Cocks  and  others  v.  Masterman  and  others. 

9  Barn.  &  ("ress.  y02-;t09  (3:!  U.  U.  .•565). 

Forged   Acceplance. — Payinent    bij   Bcnilers.  —  l!if/h/   of  Bonu-Jide  Holder   to 
resist  Claim  for  Uepayinenl. 

[902]  A  bilb  purporting  to  have  been  accepted  by  A.,  was  presented  for 
payment  to  his  bankers  on  the  day  when  it  became  due.  The  hitter, 
believing  it  to  be  the  genuine  acceptance  of  A.,  paid  the  amount,  but  on  the 
following  day,  having  discovered  that  the  acceptance  was  a  forgery,  tliey  gave 
notice  of  that  fact  to  the  party  to  whom  they  had  paid  the  bill,  and  required 
him  to  return  the  money:  Held,  that  the  liolder  ol"  the  bill  is  entitled  to 
know,  on  tlie  day  when  it  becomes  due,  wliether  it  is  honoured  or  dislionoured, 
and  that,  no  notice  of  the  forgery  having  been  given  on  tlie  day  the  bill 
became  due.  the  parties  who  had  paid  the  money  were  not  entitled  to 
recover  it  back. 

Assumpsit  for  money  }iaid,  liad,  and  received,  «S:c.  Plea,  non- 
assumpsit.  At  the  trial  before  Lord  Tentekdkn,  Ch.  J.,  at  tlu^ 
London  Sittings  after  Michaelmas  Tciin,  LS27,  a  special  verdict 
was  found,  stating  in  substance  as  follows :  —  Long  liefore,  and  at 
the  sevewil  times  hereinafter  mentioned,  the  ])laintill's  carried  on 
business  as  bankers  at  Charing  Cross,  in  the  city  of  Westminster, 
and  the  defendants  carried  on  business  as  bankers  in  Nicholas 
Lane,  in  the  city  of  London.  Before  and  on  and  after  the  24th 
of  May,  1827,  certain  persons  carrying  on  trade  and  business 
imder  the  Hrm  and  style  of  Sewell  and  Cross,  kept  an  account  and 
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casli  with  the  plaintiffs  as  their  bankers;  and  certain  otlier  persons 
carryinf^  on  trade  and  Imsiness  nnder  the  firm  and  style  of  Sander- 
son and  Co.,  kept  an  accdunt  and  casli  witli  the  defendants,  as 
their  haid^evs;  and  l)efore  the  said  24th  of  May  a  bill  of  exchange, 
drawn  liy  one  T.  r)utton,  npon  Sewell  and  Cross,  hearing  date  the 
:jlst  of  March,  1827,  foi'  £198  l!),s. ,  ])ayable  two  months  after 
date  to  the  order  of  '!'.  Dutton,  and  indorsed  by  the  said  T.  Dnt- 
ton,  and  also  by  C.  Heginbotham  and  one  J.  Harris,  and  pnrport- 
ing  to  be  accepted  by  Sewell  and  Cross,  payable  at  the  plaintiffs', 
was  paid  to  the  defendants  by  Sanderson  and  Co.  to  their  credit 
with  the  defendants ;  and  npon  the  said  24th  of  May  the  defend- 
ants presented  the  said  bill  to  the  plaintiffs,  and  recpiired  them 
to  pay  the  same  according  to  the  said  accejitance,  and 
'  that  the  plaintiffs,  believing  the  acceptance  to  be  that  of  [*  90.'>] 
Sewell  and  Cross,  paid  to  the  defendants  the  snm  of  £198 
19s.  as  the  amount  of  the  l)ill  of  exchange  so  pnrporting  to  be 
accepted  as  aforesaid ;  that  on  the  25tli  day  of  May  (being  the  day 
next  following  the  day  on  which  snch  payment  was  made)  the 
plaintiffs  discovered  that  the  acceptance  on  the  ])ill  was  not  the 
acceptance  of  Sewell  and  Cross,  bnt  that  the  same  was  forged  by 
T.  Dutton,  the  drawer  of  such  bill ;  that  the  said  acceptance  was 
in  fact  so  forged;  and  that  on  the  said  25th  of  May,  about  one 
o'clock,  the  plaintifl's  gave  notice  to  the  defendants  and  to  J. 
Harris,  the  indorser,  and  to  Sanderson  and  Co.,  that  the  same  was 
so  forged;  and  that  the  said  payment  had  been  made  l)y  them 
under  a  mistake,  and  in  ignorance  of  the  acceptance  being  so 
forged,  and  they  rec^uested  the  defendants  to  repay  them  the  said 
sum  of  £198  19s.  ;  and  on  the  same  day  one  Thomas  Gates,  as 
attorney  for  the  Bankers'  Society  for  Protection  against  Forgers, 
;iiid  of  which  society  the  plaintiffs  and  defendants  were  memliers, 
sent  the  following  letter  to  C.  Heginbotham,  the  other  indorser, 
and  also  a  like  one  to  J.  Harris  : —  "  Sir,  a  bill  of  exchange,  bear- 
ing your  indorsement  fo)'  £198  1 9x. ,  drawn  by  Thomas  Dntton, 
and  purporting  to  be  accejited  by  Sewell  and  Cross,  and  indorsed 
by  you  to  J.  Harris,  due  yesterday,  has  l)een  refused  payment, 
and  now  lies  with  me,  the  acceptance  being  forged;  and  if  tlie 
same  is  not  taken  up  by  ten  o'clock  to-morrow,  legal  proceed- 
ings will  be  taken  against  all  parties."  The  sum  of  £198  19.s'. 
was  entered  by  the  plaintiffs  in  the  day-book,  to  the  debit  of 
Sewell  and  Cross,  but  was  not  carried  into  the  ledger  or  further 
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[*  904]  charged  to  their  account ;  Sanderson  and  Co.  did  not  *  draw- 
on  t  of  the  hands  of  the  defendants  any  sum  of  money  upon 
the  credit  of  or  in  respect  of  the  said  bill,  and  the  balance  of 
moneys  belonging  to  Sanderson  and  Co.,  in  the  hands  of  the  de- 
fendants as  their  bankers,  both  before  and  at  and  after  the  several 
days  before  mentioned,  greatly  exceeded  tlie  said  sum  of  £19(S  195. 
The  case  was  now  argued  by 

Pt.  V.  Ivichards,  for  the  })laintiff.  — The  money  in  this  case  w^as 
paid  by  tlie  ])Uuntifts  to  the  defendants  without  consideration, 
and  under  a  mistake  as  to  the  facts;  it  may  therefore  be  recovered 
back  in  this  action.  On  the  other  side,  the  cases  of  Price  v.  Neal, 
1  W.  Bl.  390,  3  Burr.  1354,  and  Smith  v.  Mercer,  6  Taunt.  76 
(16  Pl.  R.  576),  will  be  relied  on.  The  first  was  an  action  by  the 
drawee  of  two  bills  to  recover  back  the  amount  which  he  paid  to 
the  holder;  one  of  the  bills  he  had  previously  accepted,  the  other 
he  had  not,  Imt  both  were  paid  by  him  when  at  maturity.  Now 
tlie  drawee,  by  accepting,  precludes  himself  from  disputing  the 
liandwriting  of  the  drawer,  and  the  effect  of  payment  by  the 
drawee  must  be  the  same;  the  Court,  therefore,  in  that  case, 
properly  decided  that  the  plaintifl'  could  not  recover.  Here  the 
question  is  very  different,  being  between  agents  of  the  holder  and 
drawee,  and  not  between  the  parties  themselves.  In  Smith  and 
Others  v.  Mercer,  the  plaintiff's  (wdio  were  the  liankers  of  Evans, 
whose  acceptance  had  been  forged)  paid  the  bill  when  due,  to  the 
defendant's  agent,  and  did  not  discover  the  forgery  for  seven  days, 
when  notice  was  given.  Chambkk,  J.,  held  that  the  money  might 
be  recovered  back ;  the  rest  of  the  Court  were  of  a  different 
[*  905]  opinion;  but  *  the  judgment  of  Gtbbs,  Ch.  J.,  proceeded 
entirely  on  the  ground  tliat  the  prior  parties  to  tlu^  ])ill 
Avere  discharged  by  the  length  of  time  that  elapsed  l)etween  the 
])ayment  of  the  bill  and  the  giving  of  tlie  notice;  and  the  opinion 
of  Dallas,  J.,  a])pt^ars  to  have  been  much  infhienced  by  the  same 
circumstance.  Here  no  such  consequence  followed  from  tlie  pay- 
ment, the  forgery  was  discovered,  and  notice  to  all  ]irior  yuirties 
given  on  the  day  next  after  tlie  payment.  The  judgment  of 
Heath,  J.,  was  on  the  gr<mnd  that  if  the  drawee  had  paid  the  bill, 
he  would  have  been  bound  by  the  payment,  and  th(;refore  the 
plaintiff,  his  agent,  was  bound;  but  the  plaintiil's  in  this  case 
were  not  agents  for  the  payment  i>f  the  bill  in  question  ;  tliev 
"woi'e  agents  for  tlu;  payment  of  genuine  bills  only,  and   this  w-as 
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]taid  by  mistake.  Smith  v.  Mercer,  therefore,  is  not  an  authority 
fur  the  defi'iulants.  On  the  other  hand,  Jones  v.  Ri/de,  5  Taunt. 
-188  (15  R.  1{.  oGl),  and  Bruce  v.  Brnce,  f)  Taunt.  495,  1  Marsli. 
1  H5  (15  R  R  ofifi  n.),  are  in  point  for  the  present  phiintilfs.  In 
ihe  former,  the  plaintiff  had  discounted  for  the  defendant  a  forged 
victualling  bill,  the  15ank  of  P^ngland  had  taken  it  from  the  plain- 
tiff and  received  payment  at  the  Victualling  Office.  The  forgery 
was  afterwards  disc^overed.  The  l)ank  fiist,  and  th(m  the  [)laintiff, 
returned  the  money  received  on  the  l)ill,  and  the  latter  was  held 
entitled  to  recover  over  against  the  person  for  w^hom  he  discounted 
it  Now,  if  the  present  plaintiffs  are  not  entitled  to  recover,  it 
is  impossible  to  support  that  decision.  [Bayley,  J.  — That  was 
an  action  by  the  buyer  against  the  seller  of  a  forged  bill.  ]  That 
is  true,  but  there  the  drawee  had  paid  the  bill,  and  if  the  case 
had  been  governed  by  Price  v.  Need,  he  could  not  have 
sued  *  the  prior  holder,  nor  could  the  latter  have  sued  the  [*  900] 
then  defendant.  Wilkinson  v.  Johnson,  3  B.  &  C.  428 
(27  R  R.  393),  also  very  closely  resembles  this  case.  There  a 
liill  dishonoured  by  the  acceptor  was  presented  to  the  agent  of  a 
supposed  indorser,  who  paid  it  for  the  honour  of  that  person.  The 
indorsement  proved  to  be  a  forgery,  and  the  agent  was  allowed  to 
recover  back  the  money  so  paid.  The  Court  held,  that  the  plain- 
tiff was  deceived  by  the  presentment  of  the  bill  t(j  him  as  the 
agent  of  the  supposed  indorser;  so  here  the  plaintiffs  were  de- 
ceived by  the  presentment  of  the  bill  to  them  as  the  bankers  of 
the  supposed  acceptor.  Nothing  was  done  in  this  case  that  could 
prejudice  any  of  tlie  parties;  when  the  forgery  was  discovered,  the 
holder  of  the  bill  had  not  drawn  out  any  of  the  money  from  the 
liiinds  of  the  defendants,  and  none  of  the  prior  parties  to  the  bill 
were  discharged  Ity  laches.  Unless  then  it  be  held  that  if  the 
forgery  had  been  disccn'ered  immediately  after  the  ])ayment.  the 
money  could  not  have  been  recovered  back  ;  the  [iresent  [ilaintiffs 
]nust  be  entitled  to  recover  in  this  action. 

Pollock,  contrh.  — The  defendants  are  entitled  to  retain  tlu^ 
money  which  they  received  for  their  customer.  The  case  presents 
two  conflicting  principles:  first,  tliat  money  paid  under  a  mistake 
may  be  recovered  back;  secondly,  that  the  acceptance  or  payment 
<jf  a  bill  cannot  be  revoked ;  and  the  question  is,  l)y  which  of  these 
principles  the  present  case  is  to  be  governed.  The  first  has  been 
ay)plied   with   this   limitation,    that   where   the   party  paying    has 
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knowledge  of  all  the  facts  or  the  means  of  knowledsfe,  he 
[*  907]  cannot  recover  back  the  money  paid.      *Here  the  plaintiffs 

had  tlie  means  of  knowing  their  customer's  liandwriting, 
it  ^vas  their  duty  to  know  it,  and,  therefore,  they  cannot  recover 
back  the  money  on  the  j^round  that  they  paid  it  mider  a  mistaken 
siipjHisition  that  the  bill  was  accepted  by  their  (•iistomer.  If, 
iiuleed,  the  mistake  had  been  discovered  immediately,  the  trans- 
action might  have  been  undone,  for  then  no  new  circumstances 
varying  the  situation  of  the  parties  could  have  intervened.  Here 
a  whole  day  intervened,  new  circumstances  might  have  arisen, 
and  the  Court' will  not  inquire  wliether  they  did  or  not.  Smith  v. 
Mercer,  6  Taunt.  76  (10  IJ.  TJ.  r)7G),  is  directly  in  point  for  the 
defendants,  and  U^iUdnsou  v.  Jalimon,  .".  B.  &  C.  428  (27  E.  R. 
?)9'^),  cited  for  the  plaintiff,  difi'ers,  for  there  the  mistake  was 
discovered  on  the  same  morning  when  the  payment  was  made. 
[Bayley,  J.  — There  too  the  lull  was  taken  to  the  plaintiffs',  and 
presented  to  them  as  a  bill  bearing  the  genuine  indorsement  of 
Heywocid  and  (Jo.] 

liichards,  in  reph'.  —  Tlie  whole  tif  the  argument  for  the  defend- 
ants rests  on  the  groiuid  that  the  1  tanker  is  bcjund  to  know  his 
customer's  handwriting ;  but  that  giound  existed  equally  in  JVil- 
Jcinson  v.  Johnson,  and  was  held  insufficient  to  defeat  the  plain- 
tiff's claim.  Unless  the  mistake  as  to  the  fact  ean  be  attributed 
to  the  laches  of  the  party  paying,  he  is  entitled  to  liave  his  money 
returned.      Milnes  v.  Duncan,  6  B.  &  C.  671  (30  E.  E.  498). 

Cur.  (ulv.  vidt. 

Bayeky,  J.,  now  delivered  the  judgment  of  the  Court:  — 

This  was  an  action  brought  by  Cocks  and  Co. ,  bankers  in 
[*  908]  London,  to  recover  a  sum  of  money  paid  by  them  to  *  the 
defendants,  on  the  ground  that  they,  having  paid  the 
money  in  mistake  and  ignorance  of  the  facts,  were  entitled  to 
recover  it  back.  The  bill  was  ])resented  the  24th  of  ^lay,  the  day 
on  which  it  became  due.  The  plaintiffs  paid  it,  iiot  knowing  that 
it  was  mtt  the  genuine  acceptance  of  Sewell  and  (^ross.  On  the 
following  day  it  was  discovered  that  the  acceptance  was  a  forgery, 
and  the  plaintiffs  on  that  day  gave  notice  to  the  defendants.  It 
was  insisted  that  tlie  plaintiffs  were  not  entitled  to  recover,  be- 
cause thi'v,  being  bankers,  ought,  before  they  paid  the  bill,  to 
have  saiisticl  themselves  that   tin-  ivroptancp  Avas  genuine.      On 
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the  other  hand  it  was  said  that  the  plaintiffs,  having  given  notice 
of  the  forgery  to  the  defendants  on  the  day  next  after  the  bill  had 
been  paid,  were  entitled  to  recover  back  the  money,  on  the  giound 
that  they  had  paid  the  money  under  a  mistaken  supposition  that 
the  acceptance  was  the  genuine  acceptance  of  Sewell  and  Cros.s, 
;uul  the  case  of  ]\' ill:iiisoib  v.  Johnson,  8  B.  &  C.  42S  (27  J>.  K. 
■!*j;)),  was  relied  on.  That  case  differs  from  the  present  in  one 
material  point,  viz.,  that  the  notice  of  the  forgery  was  given  on 
the  very  day  when  i)ayment  was  nuidt.',  and  so  as  to  enable  the 
defendant  to  send  notice  of  the  disliouour  to  the  prior  })arties  on 
that  day.  In  this  case  we  give  no  opinion  upon  the  point,  whether 
the  plaintiffs  would  have  been  entitled  t(j  recover  if  notice  of  the 
iorgery  had  been  given  to  the  defendants  on  the  very  day  on  which 
the  bill  was  paid,  so  as  to  enal)lc  the  defendants  on  that  day  to 
have  sent  notice  to  other  ])artie8  on  the  bill.  But  we  are  all  of 
opinion  that  the  holder  of  a  bill  is  entitled  to  know,  on 
the  day  wlien  it  becomes  due,  *  whether  it  is  an  honoured  [*  909] 
or  dishonoured  l)ill,  and  that,  if  he  receive  the  money  and 
is  suffered  to  retain  it  during  the  whole  of  that  day,  the  parties 
who  paid  it  cannot  recover  it  back.  The  holder,  indeed,  is  not 
bound  by  law  (if  the  bill  be  dislionoured  by  the  acceptor)  to  take 
any  steps  against  the  other  parties  to  the  bill  till  the  day  after  it 
is  dishonoured,  pjut  he  is  entitled  so  to  do,  if  he  thinks  ht,  and 
the  parties  who  pay  the  bill  ought  not  l)y  their  negligence  to  de- 
]irive  the  holder  of  any  right  or  privilege.  If  we  were  to  hold 
tliat  the  plaintiff's  were  entitled  to  recover,  it  would  be  in  effect 
saying  that  the  plaintiffs  might  deprive  the  holder  of  a  bill  of  liis 
right  to  take  steps  against  the  parties  to  the  bill  on  the  day  when 
it  becomes  due.  Judgment  for  the  th'fendants. 


London  and  River  Plate  Bank  v.  Bank  of  Liverpool. 

1896,  1  Q.  B.  7-li'  (s.  (  .  {■,.-,  L.  .1.  il  V,.  80;    7;i  L.  T.  M:i). 

Bill  of  Exchaufje.  —  Forrjed  hiilorsement.  —  Pai/ment  to  Boiii't-/i<l<'  Ilohler.  —  [7] 
RirjJit  lo  recorer  Moiie//. 

When  a  bill  become.s  due  and  is  presented  for  payment,  and  is  paid  in 
C^ood  faith  and  the  money  is  received  in  sjood  faith,  if  such  an  interval  of 
time  has  elapsed  that  the  position  of  tlie  holder  may  have  been  altered,  the 
money  .so  pii'l  cannot  be  rtcovered  frcm  tin-  iiulder.  altliongh  iiidorsenients 
on  ihe  bill  s;',hs.>(ineTitly  iTove  t<>  be  foro''' !■■■>. 
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Action  tried  without  a  jury  before  Mathp:w,  J.,  in  tlie  Com- 
mercial Court. 

On  April  IS,  1893,  Hippolyto  Garcia,  a  merchant  in  Monte 
Video,  purchased,  at  the  plaintiffs'  branch  establisliment  in 
]\Ionte  Video,  a  draft  at  120  days'  date,  drawn  on  the  plaintiffs 
in  London,  for  £261  0-s\  lid.,  and  made  payable  to  the  order  of 
Fueyo  &  Co.  The  bill  was  drawn  as  usual  in  three  parts,  and 
on  April  19,  Hippolyto  Garcia  sent  the  first  of  excliange  to  his 
correspondents,  Tueyo  &  Co.,  in  Havannah,  in  payment  of  an 
account.  On  April  22,  he  wrote  again  to  them,  sending  the  sec- 
ond of  exchange.  Neither  of  these  letters  ever  reached  Fueyo  i*c 
Co.  On  June  20,  a  person  calling  himself  Pedro  Garcia  was  in- 
troduced to  Messrs.  Loychate  &  Co.  of  Havannah.  He  produced 
the  first  and  second  of  exchange  of  the  draft  purchased  by  Hip- 
polyto Garcia  at  Monte  Video  on  April  18,  and  he  asked  Loychate 
&  Co.  to  discount  th(^  bill.  The  lull  then  bore  indorsements  of 
which  the  following  are  translations :  "  Pay  to  the  order  of  Don 
Hii)polyto  Garcia.  Monte  A^ideo,  April  18,  1893.  Fueyo  &  Co. " 
"  Pay  to  the  order  of  Don  Pedro  Garcia.  Monte  Video,  April  20, 
1893.  Hippolyto  Garcia. "  Both  tliose  indorsements  subsequently 
proved  to  be  forgeries. 

At  the  request  of  Loychate  &  Co.   the  so-called   Pedro  Garcia  . 
indorsed  the  bill,  "Pay  to  the  order  of  Messrs.  Larrinaga  &  Co. , 
value  in  account  with  Messrs.  Loychate  &  Co.      Jmie  20,  1893. 

Pedro  Garcia. " 
[*  8]  *  Loychate  &  Co.  informed  Pedro  Garcia  that  they  could 
not  discount  the  bill  until  they  knew  whether  it  would  be 
accepted;  and  on  June  21,  they  wrote  to  Larrinaga  &  Co.,  en- 
closing the  first  and  second  of  exchange,  and  asking  them  to 
telegraph  when  the  bill  was  accepted.  The  bill  was  received 
by  Larrinaga  &  Co.  in  Liverpool  on  July  6,  and  was  presented  by 
them  for  acceptance  at  the  head  ofHci;  of  the  plaintiffs  on  July  7, 
and  was  accepted.  On  July  10,  Larrinnga  &  Co.  telegraphed  to 
Loychate  &  Co.  that  the  bill  had  been  accepted ;  and  the  next  da}- 
Loychate  &  Co.  paid  to  Pedro  Garcia  the  discounted  amount  of 
the  bill. 

Pedrci  Garcia  then  disappeared,  and  could  not  now  be  found. 

On  Jidy  12,  Larrinaga  &  Co.  wrote  to  Loychate  &  Co.,  acknowl- 
(Ml«>in«r  the  receipt  of  the  bill,  "  with  which  we  credit  vour  account 
subject  to  ])aynient.  " 
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On  July  31,  Larrinaga  &.  Co.  paid  the  bill  into  their  account  at 
the  l?ank  of  Liverpool,  and  that  bank  passed  the  proceeds  to  the 
credit  of  Larrinaga  &  Co.,  who  drew  against  the  bill. 

On  August  19,  the  bill  was  presented  for  payment  to  tlu;  plain- 
tilfs  by  Messrs.  (Jlyn.  Mills,  Currie,  &  Co.,  as  agents  for  the  Bank 
cf  Liverpool.  It  was  paid  Ity  the  plaintiffs;  and  tlie  money  was 
transmitted  by  ]\Iessrs.  (Jlyn,  Mills,  Currie,  &  Co.  to  the  Bank  of 
Liverpool. 

On  Septembei-  22,  Messrs.  Fueyo  &  Co.  wrote  to  Hippolyto 
<  Jarcia,  asking  for  payment  of  their  account ;  and  on  October  27, 
lie  replied,  telling  them  what  he  had  done  on  April  18  and  22, 
and  sending  the  third  of  exchange.  This  reached  the  hands  of 
Fueyo  &  Co.  ;  and  after  some  correspondence  it  was  presented  to 
the  plaintiffs  in  London,  and  was  accepted  and  paid  by  them  on 
July  19,  1894.  They  then  commenced  this  action  against  Glyn, 
Mills,  Currie,  &  Co.,  the  Bank  of  Liverpool,  and  Larrinaga  &  Co., 
for  the  return  of  £261  Os.  lid.,  as  money  received  by  the  defend- 
ants for  tlie  use  of  the  plaintiffs. 

The  action  was  discontinued  as  against  Clyn,  Mills,  Currie,  & 
Co.,  and  now  came  on  to  lie  tried  as  against  the  other  two 
defendants. 

Higham,  Q.  C. ,  and  Boydell  Houghton,  for  the  plaintiffs. 
—  The  *  plaintiffs  can  recover  this  money  back.  The  defend-  [*  9] 
ants,  no  doubt,  acted  bond  fide  in  presenting  the  bill,  but 
they  had  no  title  to  it.  There  was  no  negligence  on  the  part  of 
the  plaintiffs  in  accepting  and  paying  it.  The  money  was  paid 
under  a  mistake ;  and  the  rule  in  such  cases  is  that  where  there 
is  no  negligence  or  constructive  negligence  on  the  part  of  the  per- 
son paying,  the  money  so  paid  can  be  recovered.  This  is  tlie  priu- 
ci])le  umlerlying  all  the  decisions.  Price  v.  JVcal,  3  Burr,  lo^n) ; 
Sitrifh  V.  Mercer,  6  Taunt.  76  (16  P..  B.  576)  ;  Wilkinson  v.  John- 
son, 3  B.  &  C.  428  (27  B.  B.  393) ;  Jfilnes  v.  Duncrfn,  6  B.  &  C. 
671  (30  B.  B.  498) ;  Cocks  v.  Masterman,  9  B.  &  C.  902  (p.  68, 
ante).  [They  also  referred  to  the  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  sects.  24,  54,  and  59.] 

T.  G.  Carver,  for  both  defendants. — The  money  cannot  be  re- 
covered back.  The  principle  is  laid  down  in  Cocks  v.  Masterman, 
that  money  > paid  under  a  mistake  to  a  hond-fide  holder  of  a  bill 
cannot  be  recovered  where  the  position  of  the  payee  is  altered 
before  the  discovery  of  the  mistake.      Tn  this  case  the  defendants 
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are  too  late  to  give  notice  of  dishonour  of  the  bill,  and  have  lost 
recourse  against  prior  indorsees.  The  plaintilfs  cannot  have  judg- 
ment against  both  defendants,  but  must  elect  against  whicli  they 
^vill  proceed. 

Bigham.  Q.  C. ,  replied.  Cur.  axle.  mil. 

Nov.  6.  M.VfHEW,  J.  — This  is  an  action  brought  by  the  idain- 
titis  to  recover  from  the  Bank  of  Liverpool  and  from  a  firm  of 
Larrinaga  &  Co.  the  sum  of  £261  O-s.  Wd.,  the  amount  of  a  draft, 
which  had  been  accepted  by  the  plaintiff  bank  and  which  they 
paid,  but  which  they  allege  they  paid  under  a  mistake  of  fact. 
It  appeared,  a  long  time  after  payment  had  been  made,  that  the 
indorsements  on  the  draft  were  forgeries.  It  followed  that  the 
plaintiffs  were  not  liable  u})on  the  di'aft  at  the  time  that  they 
paid  it.  It  is  admitted  that  the  Bank  of  Liverpool  and  Larrinaga 
&  Co.  had  become  possessed  of  the  bill  in  good  faith,  and,  so  far 
as  they  were  concerned,  they  were  as  ignorant  as  the  plain- 
[*  10]  tiffs  of  the  fact  that  the  indorsements  *  were  forged.  [The 
learned  Judge  then  stated  the  tacts  set  out  above,  and 
proceeded: — ] 

Tlie  learned  counsel  for  the  plaintiffs  aigued  that  if  it  conld  l>e 
shown  that  the  plaintiffs  had  not  been  negligent  wlien  they  jiaid 
the  money  over,  it  might  be  recovered  from  the  liank  of  Liverpool 
or  from  Larrinaga  &  Co.  It  was  agreed  that  there  was  no  evi- 
dence of  negligence  on  the  i)art  oi'  the  plaintiffs;  that  when  th.ey 
]>aid  the  bill  they  paid  it  under  the  impression  that  it  was  a  g'Min- 
ine  bill,  and  that  there  were  no  means  whatever  of  ascertaining 
that  the  indorsements  on  the  bill  were  forgeries.  It  was  said  that 
the  substance  of  the  rule,  that  wlierc  tlun'e  was  no  negligence  in  a 
case  of  this  sort,  the-  acce})toi'  paying  a  forged  l)ill  could  get  the 
money  Ijack,  was  recognised  in  the  early  case  of  Prirr  v.  Nad,  15 
Luir.  1)1.")").  In  that  case  the  acceptor  of  tlie  bill  (I  am  referring 
to  one  only  of  the  two  bills  mentioned  in  the  judgment),  in  the 
belief  that  the  signature  of  the  drawer  was  genuine,  paid  the 
amount.  The  bill  turned  out  to  be  a  forgery.  In  an  action  to 
recover  the  money  paid  to  the  holder.  Lord  Mansfield  is  reported 
to  have  said  that  the  acceptor  was  bound  to  know  the  drawer's 
handwriting.  From  that  it  was  argued  that  the  foundation  of  tlie 
liability  of  the  plaintiffs  in  such  a  case  was  negligence,  and  that 
if  there  was  no  negligence  the  accei^tor  was  entitled  tn  rccftvev  the 
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money  back.  But  that  is  not  the  decision.  If  the  forgery  was 
cleverly  executed,  reasonable  care  would  not  enable  the  acceptor 
ti)  know  that  it  was  a  forgery ;  and  it  would  seem  extraordinary 
that  the  right  of  the  acceptor  to  recover  the  money  paid  to  the 
holder  should  depend  upon  whether  or  not  the  forgery  was  cleverly 
executed.  Tliat  is  what  it  comes  to.  It  was  not  said  in  that 
case  that  there  liad  been  negligence.  Nor  was  it  said  that  if  there 
had  been  no  negligence  the  action  would  lie.  Neither  of  those 
propositions  is  laid  down,  and  one  or  the  other  of  them  would 
have  been  indispensable  to  the  position  taken  up  by  the  learned 
counsel  for  the  plaintiffs  in  this  case.  It  seems  to  me  the  prin- 
ciple underlying  the  decision  is  this  :  that  if  the  plaintiff  in  that 
case  so  conducted  himself  as  to  lead  the  holder  of  the  bill  to  be- 
lieve that  he  considered  the  signature  genuine,  he  could  not 
*  afterwards  withdraw  from  that  position;  and  no  single  [*  11] 
case  has  been  produced  in  which,  where  payment  has  been 
made  on  a  forged  indorsement  to  the  holder  of  it  in  good  faith, 
the  money  has  been  recovered  back.  This  case  was  followed  by 
another  case,  Smith  v.  Mercer,  6  Taunt.  76  (16  R.  IJ.  576),  where 
it  was  said  in  the  course  of  some  of  the  judgments  that,  where  a 
Ijanker  had  paid  a  forged  draft  believing  that  it  had  been  accepted 
by  his  customer,  he  ought  to  know  his  customer's  signature.  The 
same  oljservations  that  I  have  made  apply  to  that  case.  He  may 
not  be  able  by  any  amount  of  care  to  ascertain  whether  or  not  the 
acceptance  was  a  forgery.  That  case,  therefore,  does  not  establish 
the  principle  for  which  Mr.  Bigliam  contended.  The  true  prin- 
ciple is  developed  in  the  clearest  possible  form  in  the  case  of 
Cocks  V.  Masterman,  9  B.  &  C.  902  (p.  68,  ante).  There  was  an 
intermediate  case  of  Wilkinson  v.  Joli7ison,  3  B.  &  C.  428  (27  B. 
1\.  393),  which  stands  by  itself,  and  which  we  need  not  discuss. 
In  Cochs  V.  Masterman,  the  simple  rule  was  laid  down  in  clear 
language  for  the  first  time  that  when  a  bill  becomes  due  and  is 
presented  for  payment  the  holder  ought  to  know  at  once  whether 
the  bill  is  going  to  be  paid  or  not.  If  the  mistake  is  discovered 
at  once,  it  may  be  the  money  can  be  recovered  back ;  but  if  it  be 
not,  and  the  money  is  paid  in  good  faith,  and  is  received  in  good 
faith,  and  there  is  an  interval  of  time  in  which  the  position  of 
the  holder  maybe  altered,  the  jjrinciple  seems  to  apply  that  money 
once  paid  cannot  be  recovered  back.  That  rule  is  obviously,  as  it 
seems  to  me,  indispensable  for  the  conduct  of  business.      A  liolder 
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of  a  bill  cannot  possibly  fail  to  have  his  position  affected  if  there 
be  any  interval  of  time  during  which  he  holds  the  money  as  his 
own,  or  spends  it  as  his  own,  and  if  he  is  sul)se(|iiently  sought 
to  be  made  responsible  to  hand  it  back.  It  may  bo  that  no  legal 
right  may  be  compromised  by  reason  of  the  payment.  For  in- 
stance, the  acceptor  may  pay  the  l)ill  and  discover  on  the  same 
day  that  the  bill  is  a  forgery,  and  so  inform  the  holder  of  it,  so 
that  the  holder  would  have  time  to  give  notice  of  dishonour  to  the 
other  parties  to  the  bill ;  but  even  in  such  a  case  it  is  mani- 
[*  12]  fest  that  the  position  of  a  man  of  business  may  be  *  most 
seriously  compromised,  even  by  the  delay  of  a  day.  Now 
that  clear  rule  is  one  that  ought  not  to  be  tampered  with.  It  is 
one  of  the  few  rules  of  business  which  is  perfectly  clear  and  dis- 
tinct at  present,  and,  as  it  seems  to  me,  it  is  unimpeachable. 
The  rule  has  been  recognised  in  the  case  of  Mather  v.  Maidsfonf, 
IS  C.  B.  273.  In  the  particular  case  before  me  there  cannot  be  a 
question  that  the  position  of  the  Bank  of  Liverpool  would  be  seri- 
ously compromised  if  they  were  now  comyjelled  to  repay  this 
money,  because  it  was  not  until  montlis  after  that  it  was  discov- 
ered that  there  was  anything  wrong  with  the  bill,  and  meanwhile 
the  Bank  of  Liverpool  had  lost  their  right  of  giving  notice  to  Lar- 
rinaga  &  Co.  that  the  bill  had  not  been  paid. 

That  leads  me  to  refer  to  what  was  discussed  by  Mr.  Carvei , 
namely,  the  exact  position  of  the  Bank  of  Liverpool  in  the  mattei-. 
The  Bank  of  Liverpool  and  Larrinaga  &  Co.  are  both  made  defend- 
ants, and  the  plaintiffs'  counsel  was  called  upon  to  elect  as  to 
which  he  would  proceed  against.  If  Larrinaga  &  Co.  had  handed 
the  bill  for  collection  to  the  Bank  of  Liver] )()ol,  Larrinaga  &  Co. 
would  be  the  proper  defendants  on  the  a.ssnm}iti(»ii  of  liability;  if, 
on  tlie  otlier  hand,  the  Bank  of  Liverpool  were  the  holders  of  the 
bill  by  indorsement  from  Larrinaga  &  Co.,  the  V)au\<.  of  Liverpool 
would  be  the  persons  to  sue,  on  the  same  assumption  of  liability. 

In  this  case  I  am  satisfied  that  the  Bank  of  Liverpool  wen; 
holders  of  the  bill,  that  payment  was  made  to  them,  and  that 
they  are  entitled  to  retain  the  money.  Therefore  I  think  this 
action  fails;  and  I  give  judgment  for  the  defendants  with  costs. 

Judgment  for  defendants. 
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Hoi.  1-3.  —  Skyring  v.  Greenwood  ;  Cocks  v.  Masterman,  ioc.  —  Notes. 

ENGLISH  NOTES. 

In  Darnell  v.  Sinclair  (1881),  6  App.  Cas.  181,  50  L.  J.  P.  C.  50, 
44  L.  T.  257,  29  W.  R.  569.  wlicrc  accounts  liad  been  made  out  and 
settled  between  a  mortgagor  and  mortgagee  on  the  footing,  erroneously 
sup[)osed  to  be  authorised  by  the  deed,  of  compound  intere.st;  the 
<V)urt  allowed  tlu;  account  to  be  x-e-opened.  The  judgment  a[)pear.s  to 
-•suggest  a  doubt  whether  the  principle  on  which  Ski/rlng  v.  Greenwood 
^va.s  decided  would  hold  good  in  eijuity.  But  it  would  probably  have 
!i)eeu  enough  to  have  said  that  the  principle  would  not  apply  to  prevent 
I  iie  Ci)urt  exercising  equity  against  a  mortgagee. 

i  i>  h'nj.  V.  Blenkinsop,  1892,  1  Q.  B.  43,  61  L.  J.  M.  C.  45,  66  L.  T. 
iNi".  40  W.  It.  272,  the  Court  refused  to  apply  the  principle  of  Ski/rii/'j 
\.  (rrecnwood  to  a  case  where  a  rating  authority  had,  under  a  mistake 
^)!'  law,  assessed  a  rate  upon  one  third  only,  instead  of  upon  the  full 
value,  of  certain  property  of  the  railway  company,  and  had  subsequently 
<l.aimed  the  unpaid  rate  upon  the  remaining  two  thirds,  as  arrears. 
The  Court  held  that  the  railway  company  were  bound  to  pay  the  claim. 

AMERICAN   NOTES. 

Skyring  v.  Greemcood  is  cited  in  Keener  on  Quasi-contracts,  p.  73,  as 
authority  for  the  proposition  that  one  who  has  paid  money  under  a  mistake 
cannot  recover  it  if  he  has  been  guilty  of  laches  iti  asserting  his  claim,  and  a 
recovery  by  him  will  throw  a  loss  upon  the  defendant. 

In  general,  unless  the  mistake  was  caused  by  the  defendant,  it  seems  that 
a.  recovery  should  not  be  allowed  where  the  defendant  cannot  be  put  in  statu 
i/uo.  "  It  seems  difficult  to  establish  in  a  case  where  the  defendant  cannot  be 
said  to  be  moi'e  responsible  for  the  mistake  inad«  by  the  plaintiff  than  is  the 
plaintiff  himself,  that  he  should  in  conscience  return  to  the  plaintiff'  money 
paid  under  mistake,  where  the  result  of  such  repayment  is  to  throw  a  loss 
upon  the  defendant  wliich  he  would  not  have  suffered,  had  not  the  payment 
been  made.  The  principle  that  forbids  the  defendant  enriching  himself  at 
the  expense  of  the  plaintiff  should  clearly  forbid  the  plaintiff  indemnifying 
liimself  against  loss  at  the  expen.se  of  an  innocent  and  blameless  defendant." 
Keener  on  Quasi-Contraots,  67  :  citing  Ellis  v.  Ofnn  Life  Ins.  S\-  7'. Co..  4  Ohio 
State,  628  (semble).  See  also  Gnild  v.  Baldridge,  '2  Swan  (Tenn.),  29.";,  :>01, 
But  see  Kingston  Ban/c  v.  Eltinge,  40  New  York,  391,  and  Cot-n  Exchange 
Bank  V.  Nassau  Bank,  91  id.  74,  establishing  for  New  York  the  doctrine  that 
an  irrevocable  change  of  position  involving  a  loss  to  the  defendant,  where  the 
parties  are  equally  innocent,  constitutes  no  defence  to  an  action  brought  to 
recover  money  paid  under  mistake. 

If  the  mistake  was  caused  by  the  defendant's  negligence,  and  tiie  plaintiff' 
did  not  contribute  to  it,  change  of  position  on  the  Ytavt  of  the  defendant  is  no 
defence  to  an  action  to  recover  back  the  money.  Union  Bank  v.  Uniieil  Stales 
Brink,  3  Massachusetts.  7'!. 


so  PENALTY. 


Pedlar ;  Penalty. 


Hut  where  the  mistake  was  due  to  the  plaintiff's  negligence,  although  this 
will  not,  in  the  absence  of  other  facts,  pi'eclude  his  recovery  according  to  the 
weight  of  authority  (see  cases  cited  in  Keener,  70-71),  it  seems  dear  that  he 
should  not  be  allowed  to  recover,  if  a  recovery  would  throw  a  loss  on  the 
defendant.  Walker  v.  Conant,  05  Michigan,  194;  Rickey  v.  Clark,  11  Utah, 
•1(37.  In  the  former  of  these  cases,  the  Court  said,  at  pp.  197-198  :  "  The  rule 
is  general  tliat  nione}-  paid  under  a  mistake  of  material  facts  may  be  recovered 
back,  although  there  was  negligence  on  the  part  of  th(;  person  making  the 
payment:  but  this  rule  is  subject  to  the  qualification  that  the  payment  can- 
iivt  he  recalled  when  the  situation  of  the  party  receiving  the  money  has  been 
changed  in  consequence  of  the  payment,  and  it  would  be  inequitable  to  allow 
a  recovery.  'J'he  j^erson  making  the  payment  must  in  that  case  bear  the  loss 
occasioned  by  his  own  negligence." 

The  burden  of  proof  is  on  the  defendant  to  show  a  change  of  position. 
Walker  v.  Conant,  supra  ;  Mayer  v.  New  York,  03  New  York,  455. 

The  general  principle  is  that  in  order  to  entitle  a  plaintiff  to  recover 
money  paid  under  a  mistake,  he  must  prove,  not  only  that  he  was  acting  un- 
der a  mistake,  but  that  it  is  against  conscience  for  the  defendant  to  retain  the 
money  so  paid.  See  Keener  on  Quasi-Contracts,  43-59,  and  the  following 
cases  thei'ein  discussed:  Goddard  \.  Town  of  Seymour,  30  Connecticut,  394; 
Hubbard  V.  Hickman,  4  Bush  (Ky.),  204;  Sheridan  v.  Carpenter,  61  Maine, 
S3;  Mayor  Y.  Erben,  10  Bosworth  (N.  Y.),  189;  Franklin  Bank  v.  Uaijmond, 
3  Wendell  (N.  Y.),  09;  Buel  v.  Bou(/hton,  2  Denio  (X.  Y.),  91  ;  Jackson  v. 
McKnlght,  17  Hun  (N.  Y.),  2  ;  Kincjston  Bank  v.  EUinrje,  GO  New  York,  025: 
Boas  V.  Updeijrore,  5  Pennsylvania  State,  510. 

As  to  the  recovery  of  payments  made  under  a  mistake  as  regarding  the 
genuineness  of  negotiable  instruments,  there  is  a  valuable  note  in  Keener, 
154-158.     See  also  a  note  in  17  American  State  Rep.  889. 


PEDLAR. 

(See  "  Hawkkr  and  Pedl ak,"  12  R.  C.  601.) 


PENALTY. 


(See  No.  39  of  "  Conteact,"  6  R.  C.  406 ;  Nos.  47, 48, 49, of  "  Contract,"  and  Notes, 
6  R.  C.  540  et  seq.) 
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PERFORMANCE. 


No.  1.  — LECHMERE   v.  LADY   LECHMERE. 
(1735.) 

No.  2.  — SO  WD  EN   v.  SOWDEN. 

(1785.) 

RULE. 

Where  a  deceased  person  had  covenanted  to  do  an  act, 
and  has  done  that  which  may  pro  tanto  be  considered  as 
a  ])erformance  of  his  covenant,  he  will  be  presumed  to 
havo  done  the  act  with  that  intention,  and  his  estate  will 
be  treated  as  if  he  had  been  a  trustee  to  complete  the 
performance. 

Lechmere  v.  Lady  Lechmere. 

Cas  temp.  Talbot,  80-93  (s.  c.  iiom.  Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211). 

Covenant.  —  Part  Performance  by  Deceased  Covenantor.  —  Trust  binding  on 

Estate. 

Money  ui^on  a  marriage  is  agreed  to  be  laid  out  in  land  in  fee,  and  [80] 
settl'^d  on  husband  and  wife,  remainder  to  their  sons  in  tail  male, 
remainder  to  the  husband,  his  heirs  and  assigns  forever :  A  covenant,  that 
until  the  money  be  laid  out  in  land,  the  interest  to  be  paid  to  the  persons  \\ho 
were  to  have  the  rents  of  the  lands  when  purchased.  The  husband  purchased 
several  estates,  but  never  settled  any,  and  died  intestate  sans  issue,  leaving 
a  considerable  real  estate  to  descend  to  his  heir-at-law.  The  heir  may  com- 
pel the  administratrix,  the  widow,  to  invest  this  money  in  the  purchase  of 
lands :  and  the  lands  descended  upon  him  will  not  go  in  satisfaction  of  the 
cos'enant,  except  as  to  such  as  were  purchased  after  the  covenant. 

The  late  Lord  Lechmere,  upon  his  marriage  with  the  Lady 
Elizabeth  Howard,  daughter  to  the  Earl  of  Carlisle,  and  in  con- 
sideration of  £6000  portion,  covenanted  with  the  Earl  of  Carlisle 
and  the  Lord  Morpeth,  his  son,  to  lay  out,  within  one  year  after 
the  marriage,  the  said  sum  of  £6000  and  likewise  the  farther  sum 
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of  £24,000,  amounting  in  the  whole  to  £30,000,  in  the  purchase^ 
of  freehold  lands  in  possession,  wiiich  were  to  be  settled  upon  the 
Lord  Lechnieu'  himself  for  life,  without  impeachment  of  waste, 
remainder  to  trustees  and  their  heirs  during  the  life  of  the  T.crd 
Lechmere,  to  jneserve  contingent  remainders,  lemainder  for  sd 
much  as  would  amount  to  £800  per  annum  to  the  Lady  Lechmere, 
for  her  jointure,  remainder  of  the  whole  to  the  tirst  and  other  sons 
of  the  marriage  in  tail  male,  remainder  to  the  trustees  for  five 
hundred  years,  for  the  raising  a  portion  or  portions  for  the 
daughter  or  daughters  of  the  marriage,  remainder  to  the  Lord 
Lechmere,  liis  heirs  and  assigns  forever;  but  if  there  should  l)e  no 
daughters,  that  the  said  term  was  to  cease  for  the  benefit  of  the 
Lord  Lechmere,  his  heirs  and  assigns  forever.  And  the  said  Lord 
Lechmere  farther  covenanted,  that  until  the  said  £oO,000  should 
be  laid  out  in  lands  as  aforesaid,  there  should  be  paid  interest  for 
the  same  after  the  rate  of  £5  per  cent  unto  the  persons  entitled  to 
the  rents  and  profits  of  the  lands  when  purchased. 

The  Lord  Lechmere,  after  his  marriage,  purchased  several  estates 
in  fee  simple  in  possession,  but  which  were  never  settled  accord- 
ing to  the  covenant;  as  also  several  terms  and  reversions,  &c. ,  and 
in  the  year  1727  died  intestate  and  without  issue,  leaving  a  con- 
siderable real  estate,  to  the  value  of  about  £1800  -per  annum,  to 
descend  upon  the  plaintiff,  his  nephew  and  heir-at-law.  The 
Lady  Lechmere  took  out  administration;  and  the  plaintiff  brought 
his  bill  against  her  for  an  account  of  the  Lord  Lechmere's  per- 
sonal estate,  and  to  have;  tliis  covenant  carried  into  execution; 
his  remainder  b}  the  deatli  of  Lord  Lechmere  without  issue  now 
taking  effect;  as  also  to  have  some  purr-hases  completed  which 
were  left  inconi]dete  by  the  Lord   Lechmere's  death. 

The  Lady  Lechmere  insisted  by  her  answer,  That  the  [daintitr, 
being  no  way  privy  to  any  of  the  considerations  within  thi.s 
[82]  covenant,  could  not  er)m))el  her  to  biy  out  the  £30,000  in  the 
purchase  of  lands  for  his  benefit:  but  that  if  he  could,  the 
lands  which  Lord  Lechmere  had  permitted  to  descend  on  him, 
being  to  the  value  of  £1800  ix'v  annum,  ought  to  be  taken  in  lull 
satisfaction  for  all  tlic  licnetit  tin;  ]ilnintirr  could   Ix-  entitled  lo  as 

'    It  u])|)e;ir.s  from  tlie  repuil    in   I'ccu-c  lujikc   im  (iiffcrcmc  :   mul    this   is  iiuintcil 

Williams  (:{  P.  Wnis.  211,  220)   that  the  out  l.y  Sir    t.i.ovn   l\i;\v<>\.  M.  1!.,  in  lli^. 

jjurclin.xo  was  to  he   with  the  consent,    of  jiHl^incnt    in    Smrdrn    v.    Soivdi'u    (]>.    9.'i 

llif  Ilurl  of  Carlisle  and  Lord  IMorpelli,  'njru).     K.  ('. 
which  Sii'  .1.  .Tick VI, L,  M.  R., considered  to 
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;heir-at-law  to  the  Lord  Leclimere,  who  designed  these  several 
purchases  to  be  settled  according  to  the  uses  specitied  in  the 
covenant. 

The  cause  was  tirst  heard  at  the  UoUs,  and  there  decreed  for 
th.'  heir-at-law,  Mr.  Lechmere,  upon  both  points;  viz.,  That  he 
vras  entitled  to  have  a  specific  performance  of  this  covenant;  and 
secondly,  That  the  several  estates  which  descended  upt)n  him  were 
not  a  satisfaction  for  this  covenant,  or  any  part  of  it;  and  now 
•  (•oming  on  to  be  heard  before  the  Lokd  Chancellok, 

Mr.    Pauncefort,  Mr.    Strange,  Mr.  Browne,   and  others,   argued 
for  the  plaintifl".  That  he  could  not  in  this  case  be  considered  as  a 
.mere  volunteer,  but  was  in  some  sort  a  purchaser,   according  to 
Jenkins  and  Kemish\s  Case,  Hardr.  395,  Lev.  150,  237.      But  that 
though  he  should  be  taken  for  a  volunteer,   yet  he  must  prevail 
.against  an  administratrix;  and  this  to  serve  the  intent  of  the  Lord 
Lechmere,    who  by  his  covenant   has   said,   that   his   heirs-at-law 
-iKuild  have  an  interest  in  the  land,  and  in  the  money  until  the 
land  be  purchased.      That  the  heir  was   in  contemplation  at  the 
time  of  the  Lord  Lechmere 's  entering  into  this  ctjvenant,  appears 
from  the  provision,  that  in  case  there  should  be  no  daughters,  the 
term  of  five  hundred  years  should  cease  for  the  benefit  of  liim  and 
liis  heirs.      That  wherever  a  man  enters  into  a  lawful  engagement, 
:and  is  prevented  by  death,  or  any  other  accident,  from  carrying 
liis  agreement  into  execution,  the  Court  will  look  upon  it  as  per- 
•formed.      That  the  strength  of  this  rule  appeared  from  the  case  of 
Sircetapple  v.    Bindon.,   2  Vern.  536,   where  the  husband  was  de- 
creed to  stand  in  the  same  condition  as  if  the  money  had  been 
.iiclually  laid  out  in  land;  although  no  rule  of  law  be  clearer,  than 
that  the  husband  shall   never  be  tenant  by  the  curtesy,  but 
where  he  has  reduced  his  wife's  estate  into  possession  during   [83] 
her  life.     That  though  every  tenant  in  fee  has  his  heir  in  his 
]H)wer,  yet,  if  the  ancestor  does  nothing  to  divest  the  natural  right 
which  his  heir  hath  to  succeed  him,  and  to  have  a  specific  execu- 
tion of  his  covenant,  he  shall  always  prevail  against  the  executor 
<)r  administrator,  even  when  the  covenant  was  merely  voluntary ; 
ns  appears  by  the  case  of  Holt  v.  Holt,  2  Vern.  322,  the  trustees 
neglecting  to  compel  the  Lord  Lechmere  in  his  lifetime  to  perform 
his  covenant,  cannot  prejudice  either  party  who  is  entitled  to  have 
it  carried  into  execution  ;    for,    if  so,   the  doctrine  of    this  Court 
would  be  entirelv  overturned,  and  trustees  would  become  Judges 
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whether  aud  how  far  uieu  should  be  bound  by  their  covenants : 
but  by  tlie  known  rules  of  this  Court  trustees  are  bound  to  execute 
the  trust  in  the  manner  the  persons  that  made  the  conveyance  have 
directed;  and  have  no  latitude  of  judgment  left  to  them,  to  dis- 
tinguish wliether  the  conveyance  be  made  upon  a  valuable  consid- 
eration or  not  ?  or,  whether  the  persons  claiming  under  tlie  trust 
be  volunteers  or  purchasers?  If  then  the  neglect  of  tlie  trustees 
will  not  ati'eet  the  case  one  way  or  the  other,  the  whole  must 
depend  u})<»ii  the  equity  of  the  heir  and  administratrix.  And 
taking  the  heir  even  but  as  a  volunteer,  yet  he  is  such  a  volun- 
teer as  is  greatly  favoured  both  at  law  and  in  this  Court;  and  will 
always  appear  in  a  more  favourable  light  than  an  executor  or 
administrator :  as  appears  from  the  several  cases  of  Kcttlebij  v. 
Atwood,  1  Vern.  298,  471;  Knight  v.  Atkins,  2  Vern.  20;  Baden 
V.  Com.  Pemhrokc,  2  Yern.  52  ;  Lancey  v.  Fairchild,  2  Vern.  101 ; 
Lingen  v.  Sou-rag,  Eq.  Ca.  Abr.  175  (s.  c.  1  P.  Wms.  172; 
Free,  in  Ch.  400) ;  aud  Vernon  v.  Vernon,  in  the  House  of  Lords 
(1732),  2  P.  Wms.  594;  and  Kentish  \.  Newman  (July  171-".),  1 
P.  Wms.  234,  where  a  feme  being  possessed  of  £200,  the  husl)and 
before  marriage  covenanted  to  join  so  much  to  her  £200  as  would 
purcha.se  £30  per  annum  to  be  settled  on  them  two,  and  the  heirs 
of  their  bodies,  remainder  to  the  husband  in  fee;  and  until  the 

settlement  made,  the  £200  to  be  taken  as  part  of  her  separate 
[84]  estate;  and  if  no  settlement  made  during  the  husband's  life, 

and  she  survived,  then  to  remain  to  her;  but  if  he  survived, 
then  to  go  to  her  brothers  and  sisters :  the  marriage  took  effect  in 
1688,  and  they  had  issue  a  daughter;  tlie  wife  died  in  1711,  be- 
fore the  husband,  no  purcliase  having  been  made:  upon  a  l)ill 
l)r(jught  by  the  daughter,  she  had  a  decree  against  the  brother  aud 
sister  of  her  mother,  tliough  the  money  had  not  been  laid  out 
within  the  time  provided  by  the  articles,  the  Court  looking  uj)on 
the  purchase  as  completed.  This  case  not  only  fully  proves  the 
ligb.t  of  the  heir,  but  likewise  that  he  shall  not  lose  that  riglit 
through  any  accidents  preventing  the  execution  of  agreements 
within  the  time  prefixed.  Here  are  no  creditors,  no  want  of 
assets,  and  consequently  no  equity  to  prevail  against  the  heir. 
They  farther  insisted.  That  if  this  covenant  was  to  be  carried  into 
execution,  it  could  not  ])e  done  partially;  but,  being  equally  bind- 
ing as  to  all  ])arties,  all  are  equally  entitled  to  tlie  benefit  of  tlie 
execution;    that  therefore   it  could  not  be  confined   singly  to  the 
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purchase  of  lands  of  £800  per  annum,  for  tlie  Lady  Lechmere 's 
juinture  ;  Imt  the  wlude  must  he  carried  through,  aud  limited  to 
the  heir  in  the  manner  it  would  have  heen  limited  to  the  Loi'd 
Leclimere  himself,  had  he  heeu  alive.  The  Lady  Lechmere  can- 
not vary  the  execution  of  the  articles;  and  tiie  covenant  heing  to 
lay  iiut  the  whole  sum  of  £;!0,000,  which  is  an  entire  covenant, 
•cannot  he  lestrained  to  a  covenant  for  purchase  of  lands  of  £800 
2)cr  a iiniiin,  only  for  the  Lady  Leclimere's  jointure.  Tliis  method 
would  l)e  admitting  the  representative  to  contradict  what  the  Lord 
Lechmere  inmself  has  said  should  be  laml,  and  land  for  the  benefit 
of  liis  heir;  which  appears  from  the  ])rovision,  that  until  the 
lands  ]nirchased,  interest  at  £o  per  cent  should  be  paid  to  such 
persons  as  should  be  entitled  to  the  rents  of  these  estates.  Many 
of  the  cases  cited  were  imt  so  strong  as  the  present  one,  being 
founded  u[ion  voluntary  agreements,  which  nevertheless  have  lieen 
■carried  into  execution  for  the  benetit  of  the  heir  against  the  exe- 
•cutor ;  and  insisted  upon  that  of  Vernon  \.  Vernon,  as  a  case  in 
point,  and  no  way  distingiiishable  from  the  present;  the 
matter  resting  upon  the  co\enant  in  that  case  as  well  _  as  in  [85] 
this,  and  the  execution  of  that  covenant  dccrt^ed  in  favour  of 
the  heir  against  the  wife,  both  in  this  (V)urt  and  in  the  House  of 
Lords;  notwithstanding  all  the  same  objections  made  there  in  her 
fcehalf  that  can  be  made  here  for  the  defendant. 

To  the  second  point  they  argued,  That  the  Lord  Lechmere  hav- 
ing not  done  anything  in  his  lifetime  to  show  his  intent  that  these 
late  purchases  should  go  in  satisfaction  of  his  covenant,  in  part  or 
in  the  wliole,  no  supposed  intent  could  ])revail  against  the  heir 
for  the  administratrix,  she  not  having  so  good  an  e(pnty  as  he: 
especially  seeing  that  suppositions  may  be  as  well  one  way  as  the 
other.  That  the  cases  of  satisfaction  depend  ujion  the  particular 
circumstances  of  each  case,  appears  from  the  cases  of  Baffield  v. 
■SiuitJi,  and  Goodfellow  v.  lUivl-eif,  2  Vern.  2.58,  21)8,  and  also  from 
the  intent  of  tlie  parties,  as  is  most  inanifest  from  that  of  Saville 
V.  Snvi/le,  wh(M(^  the  only  ditierence  was  between  a  descent  of 
lands  in  fee,  whicli  Ity  the  settlement  were  to  be  a  satisfaction; 
and  that  which  hap])ened,  of  a  descent  of  lamls  in  tail  of  equal 
value,  of  which  the  daughters  might,  l)y  levying  a  fine,  have  made 
themselves  tenants  in  fee;  and  yet  held  there  not  to  be  a  satisfac- 
tion, because  the  intent  w^as,  that  the  fee  simple  lands  should  de- 
scend.     In   the   present  case   it  does   not  appear  that  the  intent 
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was,  that  tlio.se  fee  simple  lauds  should  go  iu  satisfactiou ;  for,  if 
liG  had  so  intended,  lie  would  have  acquainted  the  trustees  with 
his  design  of  performing  so  much  of  his  contract  by  these  pur- 
chases ;  and  as  no  intent  appears,  it  is  no  more  than  if  the  Lord 
Lechmere  had  given  a  bond  to  his  heir,  and  had  then  permitted 
these  lauds  to  descend  upon  him ;  in  which  case  it  cannot  be  pre- 
tended, that  the  descent  would  have  been  a  satisfaction  for  the 
l)ond,  or  that  the  administratrix  could  have  defended  herself 
against  this  demand  by  such  an  argument.  So  if.  he  had  owed 
£1000  to  his  next  of  kin,  the  distributive  share  would  never  have 
been  taken  as  a  satisfaction  for  the  debt.  A  less  thing  can- 
[86]  not  go  in  satisfaction  for  a  greater,  as  in  Afliinsons  and 
Webb's  Case,  2  Vern.  47<S.  But  an  0([uivalent  must  be  given,, 
which  must  appear  to  have  been  intended  as  a  satisfaction.  And 
in  that  of  Eashvuod  v.  Viitl  (April,  1.732),  2  V.  Wms.  616,  it  was- 
held  that  a  devise,  which  was  to  go  in  satisfaction,  must  be  of  the 
same  nature  as  the  thing  for  which  it  was  to  l)e  an  equivalent  i 
and  therefore  held  there  that  money  could  not  go  in  satisfaction 
for  land,  nor  copyhold  foi  freehold,  &c.  How  then,  according  to- 
these  rules,  can  several  of  these  purchases  be  called  a  satisfaction  ? 
There  are  terms,  reversions,  &c. ,  which  are  not  (mly  less  in  value, 
but  from  their  nature  cainiot  lie  limited  according  to  the  uses 
intended  by  the  covenant,  which  was  to  purchase  freehold  lands,., 
and  lands  in  possession  ;  and  it  is  therefore  very  strange  to  think 
that  the  Lord  Lcclimcn^  should  make  puiehases,  and  intend  then^ 
to  go  in  satisfaction  of  his  covenant,  which,  he  very  well  knew, 
could  not  from  their  nature  or  their  value  answer  any  description 
of  those  he  had  agreed  to  purchase ;  such  a  construction,  besides- 
its  absurdity,  would  go  in  direct  contradiction  to  the  well-known 
maxim,  that  an  heir  is  not  to  be  disinherited  by  a  constructive, 
but  a  necessary  implication  only. 

Mr.  Attorney-General,  Mr.  Solicitor-General,  Mi-.  Veniey,  and 
Mr.  Fazakerly  argued  for  the  defendant,  that  the  consideration, 
upon  which  this  covenant  was  made,  extended  no  farther  than  to 
the  Lady  Lechmeie  and  the  cliildren  of  the  marriage,  but  not  at 
all  to  the  heir,  who  therefore  could  be  looked  upon  but  as  a  mere 
voliuiteer,  and  as  such  had  no  claim  to  any  equity.  That  the 
niiniiiig  tlie  heirs  in  the  ((A^Miant  was  itnl}'  to  sliow  what  should 
become  of  tlu^  lajid  when  the  other  limitations  should  l)e  spent; 
and   the   provision,   that,  the    interest    sliouhl   be   paid  to  such  as 
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should  be  entitled  to  the  rents  and  profits  of  the  estate,  was  no 
nioie  tliaii  wliat  must  liave  l)een  if  it  had  not  been  inserted;  and 
so  fall  within  the  rules  of  c'^Jresslo  coruni,  &c.  That  it  was 
necessary  to  explain  for  what  purpose  the  five  hundred  years' 
term  was  raised;  and  to  pi'o\'ide  that  in  case  of  failure  of  [87] 
daughters,  it  should  sink  in  the  inheritance,  in  order  to  pre- 
vent its  becoming  legal  assets,  which  it  must  otherwise  have 
done.  That  there  was  a  great  diherence  between  a  limitation  to 
the  heirs  of  the  body,  and  a  general  reuiainder  to  one  and  his 
heirs,  the  heir  being,  in  the  former  case,  under  the  immediate  con- 
templation of  the  parties,  but  not  so  in  the  latter.  And  that  this 
(Jourt  considers  even  a  covenant  but  as  nudum  'pactum  in  the  case 
of  volunteers ;  for,  though  it  be  a  Court  of  conscience,  yet  that  is 
only  to  aid  such  as  are  in  conscience  entitled  to  a  performance  of 
tlie  covenant;  wliich  cannot  lu"  said  of  a  volunteer,  unless  he,  by 
some  particular  circumstances,  takes  himself  out  of  the  general 
rule.  Then  as  to  the  nature  of  the  obligation,  here  are  no  trustees 
appointed,  but  the  whole  rests  singly  tipon  the  Lord  Lechmere 's 
covenant,  which  is  but  a  personal  lien,  and  must  fail  whenever  he 
himself  becomes  entitled  to  the  ])enefit  of  what  was  to  be  per- 
foimed  by  that  obligation.  The  rule  that  what  is  covenanted  to 
be  done  is  looked  upon  as  done,  holds  only  in  cases  where  some- 
what is  vested  eitiier  in  trustees,  or  some  other  manner,  where- 
up^ju  the  covenant  may  l)e  a  lien;  hut  not  where  it  is  a  mere 
personal  obligation,  as  in  tliis  case,  the  whole  remaining  in  the 
person's  own  hands.  This  difference  appears  from  the  case  of 
TAiujcn  V.  Sowntij,  Eq.  Cas.  Abr.  175  (s.  c.  1  P.  Wms.  172,  Free, 
in  Ch.  400),  where  there  was,  as  appears  by  the  decretal  order,  an 
assignment  of  .securities  to  trustees  to  be  laid  out  in  land,  and  to 
be  settled;  the  trustees  did  not  actually  receive  the  securities;  1)ut 
sometime  after  the  marriage  the  husband  called  in  part  of  the 
money  himself,  and  settled  it  upon  the  same  persons  as  it  was  to 
iiave  been  settled  upon  by  the  maniage  settlement;  he  afterwards 
made  his  will,  and  devised  his  ])ersonal  estate  to  his  wife,  against 
whom  a  liill  was  brought  by  the  nephew  as  heir-at-law;  and  it 
appearing  that  £700  remained  upon  the  same  securities  at  his 
death  as  at  the  time  of  settlement,  it  was  decreed,  that  the  £700 
should  be  looked  ujion  as  land,  but  that  the  other  part  that  was 
actually  taken  out  by  him  sJiould  not  be  bound.  And  the  Couit 
Wduld  not  in  tliat  case  admit  the  representative  of  the  covenantor 
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[88]  to  say  that  his  auc-estor  had  broken  his  covenant.  The  like  dis- 
tinction in  tlie  case  of  Chaplhi  v.  Horner  (18  March,  1718,  at 
the  Rolls),  1  r.  Wms.  4S'2,  and  in  that  of  Chichcdcr  v.  Bicker  staff, 
2  Yern.  295.  It  is  held,  that  thongh  money  shall  in  many  cases 
be  considered  as  land,  when  bound  by  articles  in  order  to  a  pur- 
chase made,  yet  whilst  it  remains  still  money,  it  shall  l)e  deemed 
part  of  the  personal  estate  of  such  person  who  might  haye  aliened 
the  land  in  case  a  purchase  had  been  made.  And  in  the  cases  of 
The  Countess  of  Warvnvh  v.  Edwards;  Knight  v.  Atkins;  Laneey 
y.  Fairchild,  and  S'lveet apple  v.  Bindo)i,  2  \'ern.  20,  101,  536,  the 
sums  were  appropriated,  and  standing  out  in  trustees'  hands,  and 
so  not  like  this  case.  And  in  that  of  A'in';///t  v.  Athiiis,  the  plain- 
tiff Nvas  both  heir  and  executor,  as  ap})ea]s  in  2  Ch.  Kep.  400. 
Indeed  tire  case  of  Vernon  v.  Vernon,  in  the  House  of  Lords, 
1732,  rested  upon  a  bare  covenant;  but  there  was  an  express  pro- 
vision that  the  brother  should  have  the  benefit  of  the  covenant, 
tiiere  being  an  express  estate  limited  to  him,  upon  which  he  might 
have  had  remedy  against  Mr.  Vernon  himself  in  his  lifetime  :  but 
it  cannot  Ite  ]»retended  tiiat  tlie  plaintiti'  could  in  this  case  have 
had  any  remedy  against  the  Lord  Leclnnere  in  his  lifetime;  Lord 
Lechmere  could  liave  limited  the  remainder  to  any  other  of  his 
relations,  in  b;ir  of  his  heir-at-law.  In  the  case  of  t'anii  and,  Cann, 
1  Vern.  480,  the  (Jouit  refused  compelling  the  executrix  to  la} 
out  the  money  in  a  purchase  of  lands  wiiereof  the  husband  would, 
by  the  articles,  have  been  tenant  in  tail.  The  objection,  lluU  th" 
covenant  was  entire,  and  consequentl}'  could  not  Ijc  partially  ex.c- 
cuted,  was  endeavounMl  to  be  answered,  by  saying,  tliat  the  Lady 
Lechmere  ilid  not  come  here  to  iia\e  the  covenant  carried  into  exv- 
cution,  but  was  ready  to  waive  all  the  pretensions  she  had  und^u- 
this  covenant,  unless  the  Court  shoidd  think  the  heir  eiilitled  to 
have  it  carried  into  (jxecution,  and  concluded  this  point  by  sa\-- 
iug,  Tlu^  lieir  was  as  much  a  stranger  to  this  covenant  as  the  nat- 
ural daughter  was  held  to  be  to  the  covenant  for  farther  assurance 
in  Ftrresaker'n  and  Jiohinson's  Case,  Eq.  Cas.  Abr.  123,  and  that 
the  Lord  Lechmere  having  lived  several  years  after  his  entering 
into  this  covenant,  and  having  never  carried  it  into  execution, 
[81)]  this  long  surceasing  was  to  be  taken  as  a  change  in  his  inten- 
tion, and  consequently  the  heir  not  entitled  to  a  performance. 
As  to  the  second  point  they  argued,  that  if  the  heir  was  entitled, 
to  have  a  s[)ecific  performance  of  this   covenant,   the  descen*.  of 
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lands  to  the  value  of  above  £30,000,  which  he  took  from  the 
Lord  Lechmere,  must  lie  looked  upon  as  a  satisfaction.  That 
wherever  a  thi)ig  is  to  he  done  eitlier  upon  a  condition,  or  within 
a  time  certain,  yet  if  a  recompense  can  be  made  which  agrees  in 
substance,  though  ]ierhaps  not  in  every  formal  circumstance,  such 
a  recompense  shall  be  good,  and  shall  go  in  satisfaction  of  the 
thing  covenanted  to  be  done.  In  the  case  of  Wilcox  v.  Wilcox, 
'1  Vern.  ooS,  the  descent  of  lands  of  the  same  value  was  held  a 
satisfaction,  though  in  that  case  the  son  was  a  purchaser,  which 
the  heir  is  not  in  the  present  case;  and  in  that  of  Blandy  v.  Wid- 
iiiore,  2  Vern.  709  (s.  c.  1  P.  Wms.  32  i),  the  husband  having 
covenanted  to  leave  his  wife  £620  at  his  death,  and  dying  intes- 
tate, whereupon  her  distributive  share  came  to  £1000,  this  was 
held  to  be  a  satisfaction ;  and  in  case  of  portions,  they  are  held  to 
be  satisfied  either  by  a  devise,  or,  where  given  by  will,  are  like- 
wise held  to  be  satisfied  by  a  gift  in  the  ])arty's  lifetime,  though 
the  will  does  not  take  effect  till  his  death. 

L()i;i)  (Jhaxckllor.  — -The  first  question  is.  Whether  the  plain- 
tili',  the  heir-at-law  to  the  Lord  Lechmere,  be  entitled  to  a  specific 
performance  of  this  covenant  ?  It  has  been  considered  by  the 
plaintiff's  counsel  as  an  agreement  of  the  Lord  Lechmere,  and  an 
intent  in  liim  to  lay  out  this  whole  sum  of  £30,000  in  lands  at 
all  events;  on  the  other  hand,  the  defendant's  counsel  have  in- 
sisted, that  the  tlesign  went  no  farther  than  the  providing  for  the 
Lady  LecJ|j,mere,  and  the  issue  of  the  marriage.  The  intent  seems 
to  me  to  be,  that  the  £30,000  should,  at  all  events,  be  laid 
out  in  land,  the  produce  whereof  was  to  be  secured  to  the  [90] 
issue  of  the  marriage,  who  in  this  case  must  have  taken  as 
purchasers,  but  as  to  the  remainder  in  fee,  I  do  not  think  that  the 
looking  upon  the  Lord  Lechmere  either  as  a  purchaser  of  it  or  not, 
will  vary  the  case;  since,  had  the  covenant  been  silent,  the  re- 
maiiuler  must  have  returned  to  the  person  from  whom  the  estate 
moved  :  and  I  think  it  quite  the  same  whetlier  he  is  considered  as 
a  purchaser,  or  as  a  volunteer,  the  dispute  not  being  between  the 
heir  and  a  third  person,  but  between  the  two  representatives  of 
the  Lord  Lechmere,  the  one  of  his  real,  the  other  of  his  personal 
estate;  the  heir's  being  but  a  volunteer  in  regard  to  his  ancestor, 
will  not  exclude  him  from  the  aid  of  this  Court.  But,  though 
til-  (iuestion  is  between  two  volunteers,  the  Court  will  determine 
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which  way  the  right  is,  and  decree  accordingly.  We  must,  there- 
fore, see  whether  the  £M0,000  is,  upon  this  covenant,  to  he  looked 
upon  as  real  or  personal  estate  ? 

It  seems  to  be  allowed  on  both  sides,  that  had  the  money  been 
<leposited  in  trustees'  hands,  it  must  liave  been  looked  upon  as  a 
real  estate,  and  the  heir  entitled  to  the  bem^tit  of  it.  This,  I  say, 
seems  to  be  granted,  and  no  authority  against  it,  but  wliat  has 
been  collected  from  the  case  of  C'/iiehcster  v.  Bickcrstaff,  2  V^ern. 
.295.  It  is  probal)le  that  in  that  case  the  Court  went  ui)on  some 
reason  which  induced  it  to  think  that  Sir  John  Ci[IC'HESTEK 
looked  upon  that  money  as  personal  estate;  for,  otherwise  the 
authority  of  that  case  is  nt)t  t<>  be  maintained,  being  contrary  t(» 
all  the  former  resolutions,  and  to  a  late  one  in  the  House  of  Lords, 
by  which  I  am  bound,  viz.,  that  of  the  Countess  of  Warwick  v. 
Edvards,  '1  V.  "Wnis.  '11  \,  wheie  the  money  was  decreed  to  go 
as  laml,  though  to  a  collateral  heir,  who  was  not  within  the  con- 
sid(!rations  of  the  settlement :  so  that  it  is  now  a  settled  point, 
that  where  the  securities  are  appropriated,  the  money  .shall  go  as 
land,  not  (uily  to  the  issue  of  the  marriage,  V)ut  likewise  to  a  col- 
lateral heir  or  general  remainder-man,  unless  there  appears  some 

variation  in  the  parties'  intent.      And  indeed  it  is  very  rea- 
[91]   sonable  that  it  should  l)e  so;  for,  otherwise,  the  neglect  of 

trustees,  or  any  other  accident,  might  overthrow  all  men's 
agreements  and  contract.s  entered  into  upon  the  best  and  most 
valuable  considerations.  IJut  it  has  been  objected,  that  this  case 
differs  from  all  those;  for.  that  the  moiie}'  was  never* deposited, 
l)ut  remained  in  the  Lord  Lechmere's  own  hands;  and  that  he  only 
was  the  del)tor.  So  now  the  (luestion  is,  Whether  this  will  make 
any  diCfevencc.  ?  An  hcii  can  no  more  lie  looked  u])on  a.s  a  cred- 
itor against  his  ancestoi-,  than  he  can  be  looked  upon  as  a  pur- 
chaser under  him  ;  he  takes  with  the  several  burdens  that  his 
ancestor  lays  n])on  him.  And  a.«,  on  the  one  hand,  the  Lord 
Lechnieic  bcjund  himself,  by  his  covenant,  to  lay  out  this  sum  of 
£.'-)0,U00  in  land;  he,  on  the  other,  acquired  a  right  to  an  estate 
for  life,  and  to  a  remaimlcr  in  fee,  which  by  hi.s  death  are  now 
.severed,  and  the  remainder  only  descends  u])on  the  heir.  If  a  man 
articles  for  a  purchase,  and  binds  himself,  his  heirs,  executors,  and 
administrators,  he  may  as  well  lie  called,  in  that  case,  Ijoth  cov- 
enantor and  covenantee,  as  in  the  present  one;  but  yet  the  heir  is 
•(Entitled  to  have  the  purcliase  completed,  and  may  compel  the  e.xec- 
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iitor  to  do  it;  because  their  rights  are  different,  as  appears  from 
the  case  of  Holt  v.  Holt,  2  Vern.  322.  And  wherever  a  man's 
design  appears  to  turn  his  personal  estate  into  land,  tliis  gives  his 
heir  an  advantage  Avhicli  this  Court  will  never  take  from  liim. 
None  of  the  cases  cited  warrant  this  jiresent  distinction  that  is 
endeavoured  at;  and  in  reascju,  I  am  sure,  there  is  notliing  to  war- 
rant it;  the  intent  and  agreement  of  the  parties  being  the  same  in 
both  cases,  which  if  effectual  in  one  case,  I  cannot  see  why  it 
should  not  be  so  in  the  other.  The  only  case  from  which  any- 
thing like  this  distinction  can  be  collected,  is  that  of  Lingen  v. 
Sowray ;  l)ut  I  am  no  ways  satisfied  that  that  case  was  resolved 
upon  that  reason ;  for,  in  that  case,  the  husband  had  altered  tlic 
trust,  and  the  limitations  of  it.  Besides,  in  that  case  nobody  ha.! 
any  interest  in  it  but  he  and  his  wife ;  and  the  Court,  as  appears 
by  the  decree,  laid  great  stress  upon  the  change  of  his  intent, 
appearing  Ijy  changing  the  trust;  Imt  here!  no  change  appear- 
ing, the  intent  remains  as  it  was  at  the  time  of  the  covenant  [92] 
entered  into,  and  consecjuently  a  very  wide  difference  be- 
tween the  two  cases.  In  the  case  of  Cliaflin  v.  Horner,  the  hus- 
band alone  was,  to  have  the  benefit  of  the  articles,  and  therefore 
not  at  all  like  the  present  case.  I  therefore  think  that  this  case 
falls  within  the  common  known  rule,  that  money  articled  to  be 
laid  out  in  land  is  to  be  looked  upon  as  land.  The  Lord  Lecli- 
mere  was  bound  at  the  time  of  his  death  to  lay  out  this  money 
in  land,  l)y  which  he  gained  a  right  to  an  estate  for  life,  with  a 
remainder  in  fee  ;  and  the  estate  for  life  being  determined  ])y  the 
death,  the  right  which  he  had  to  the  remainder  descends  upon  his 
heir,  and  as  it  conies  by  his  death,  nothing  that  has  been  done  by 
the  Lady  Lechmere,  either  as  to  the  waiver  of  her  jointure,  or  any- 
thing else,  can  alter  or  defeat  that  right.  Indeed,  to  suppose  it, 
would  be  absurd. 

The  cases  upon  satisfaction  are  generally  l)et\veen  delator  and 
•creditor;  and  the  heir  is  no  creditor,  but  oidy  stands  in  his  ances- 
tor's place.  One  rule  of  satisfaction  is,  that  it  depends  upon  the 
intent  of  the  party  ;  and  that  whicli  way  soever  the  intent  is, 
that  way  it  must  be  taken.  But  this  is  to  be  understood  witli 
some  restrictions;  as,  that  the  thing  intended  for  a  satisfaction  be 
of  the  same  kind,  or  a  greater  thing  in  satisfaction  of  a  lesser , 
for,  if  otherwise,  this  Court  will  compel  a  man  to  be  just  l)efore 
he  is  generous,  and  so  will  decree  both.      But  these  (luostions  are 
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110  way  material  in  this  case,  which  turns  entirely  upon  my  Lord 
T^chmere's  inteiit  at  the  time  of  these  purchases  made.  Those 
made  before  the  covenant  can  never  have  been  designed  to  oo  in 
liert'ornmnce  of  tlie  sul)sequent  covenant,  liis  intent  beiujj;  clear, 
that  the  wliole  sum  of  £P)0,000  should  be  laid  out  from  tlie  time 
of  the  covenant.  Then  there  are  terms,  with  covenants  to  pur- 
chase the  fee;  but  terms  are  not  descendible  to  the  heir,  and  so  no 
satisfaction.  The  like  of  reversions,  especially  seeing  the  lives 
did  not  fall  in  duiing  the  Lord  Lechmere's  own  life.  But  as  to- 
the  purchaser  of  lands  in  fee  simple  in  possession,  it  is  to  be 
[93]  considered,  that  tliere  was  no  obligation  upon  the  Lord  Lech- 
mere to  lay  out  the  whole  sum  at  one  time.  Now  here  are 
lands  in  possession,  lands  of  inheritance,  purchased,  which  though 
•not  purchased  with  the  privity  of  trustees,  yet  it  was  natural  for 
the  Lord  Lechmere  to  supy)ose  that  the  trustees  would  not  dissent 
from  those  purchases,  lioiug  entirely  reasonable;  the  design  of 
inserting  trustees  being  not  to  prevent  proper,  but  improper  pur- 
chases, and  though  they  were  not  purchased  within  the  year,  yet 
nobody  suh'ered  by  it,  and  so  this  circumstance  cannot  vary  the 
intent  of  the  party  in  a  Court  of  t'([uity.  Tlie  intent  was,  that 
as  soon  as  the  whole  was  laid  o\it,  it  sliould  be  settled  together, 
and  not  to  make  half  a  score  of  settlements.  In  the  case  of  Wil- 
cox v.  WiJco.i',  2  Vern.  oHcS,  the  covenant  was.  not  perfected; 
nothing  done  towards  it  strictly,  but  some  steps  taken  by  the 
ancestor  which  seemed  to  be  intended  that  way  ;  and  it  is  as  rea- 
sonable to  suppose  these  purchases  to  have  been  intended  to  satisfy 
this  covenant  in  the  present  case,  as  it  was  to  suppose  it  so  in 
that.  And  so  varied  tlie  decree  as  to  this  ]ioint  only,  viz.,  as  to 
tlie  fee  sinijilc  lands  in  jiossession  ])urchased  since  the  covenant. 

Tlis  Lortlshi])  declan-d  that  llie  late  Lord  Lechmere's  covenant 
in  his  marriage  articles  to  invest  the  sum  of  £30,000  in  the  pur- 
chase of  freehold  messuages,  &c. ,  of  an  estate  of  inheritance  in  fee 
simple  in  possession,  to  be  settled  to  the  uses  therein  mentioned, 
ought  to  be  performed,  and  did  order  the  same  accordingly.  And 
it  appearing  that  the  said  Lord  Lechmere,  after  the  said  articles, 
and  after  his  marriage,  purchased  some  messuages  and  lands  for 
£490,  and  other  lands  for  £7100,  making  in  the  whob^  the  sum 
(if  ,£7<S94,  his  Lordship  declared  thnt  tlic  same  ouubt  l<i  be  applied 
Idwai'ds  iM'rformnnce  of  the  said   mxciiant,    and  that    the   sum  of 
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£22106  being  the  residue  of  the  said  £30,000  over  and  above 
thf  .'^iiid  suiii  of  £7894,  invested  in  the  said  purchases,  ought  to 
be  raised  out  of  the  personal  estate  of  tlie  said  Lord  Lechmere,  and 
invested  in  tlie  purchase  of  freehold  messuages,  &c. ,,  to  be  settled 
to  sucli  of  the  uses  contained  in  the  said  marriage  articles,  as  are 
still  subsisting.  And  it  was  further  ordered,  that  the  lands  b^- 
ture  mentioned  to  have  l)een  purchased  by  the  late  Lord  Lechmere, 
and  such  other  lands  as  shall  be  purchased  with  the  said  £22106 
be  conveyed  to  the  uses  f(jl lowing,  viz.  :  As  to  such  and  so  nnuh 
of  the  lands,  &c. ,  as  shall  amount  to  and  l)e  of  the  clear  yearly 
value  of  £800,  to  the  use  of  the  said  Lady  Lechmere  for  her  life, 
for  iicr  jointure,  and  in  lieu  of  her  dower;  and  after  her  decease, 
to  the  use  of  the  plaintiff,  Edmund  Lechmere,  and  his  heirs.  And 
that  the  residue  of  the  said,  estates  be  conveyed  to  the  use  of  the 
said  plaintiff,  P^dmund  Lechmere  and  his  heirs.  And  it  was 
further  ordered  that  the  Master  do  compute  interest  at  £4  per  cent 
■per  annum,  for  the  said  sum  of  £22106  from  the  death  of  the 
said  Lord  Lechmere;  and  that  the  said  sum  of  £800  i^cr  <inmtm, 
to  be  paid  thereout,  to,  or  retained  by  the  said  Lady  Lechmere,  in 
satisfaction  of  the  arrears  of  her  jointure  of  £800  a  year,  that  the 
surplus  interest  over  and  above  the  said  £800  a  year,  be  paid  to 
the  said  plaintiff,  Edmund  Lechmere ;  and  that  the  growing  interest 
of  the  said  £22106  be  applied  in  like  manner,  initil  the  same 
is  invested  in  the  purchase  of  lands  as  before  directed.  And  the 
Lady  Lechmere  was  directed  to  account  for  the  personal  estate  of 
Lord  Lechmere ;  and  all  parties  to  be  paid  their  costs  out  of  the 
personal  estate  of  Lord  Leclimere,  to  be  taxed  by  the  Master.  Eeg. 
Lib.  Ann.  1734,  fol.  487. 


Sowden  v.  Sowden. 

1  Brown's  Ch.  Cases,  .582,  GS-'J,  I  Cox,  16.'j,  166. 

Cocenant.  —  Performance  cij  pre.-i  liy  Deceased.  —  Trust  binding  on  Estate. 

A.,  by  marriage  settlement,  covenanted  to  pay  money  to  trustees,  to  [582] 
be  laid  out  in  the  purchase  of  lands:  A.  did  not  pay  the  money,  but 
purchased  a  freehold  estate ;  decreed  it  to  be  subject  to  the  trust. 

Robert  Sowden,  being  about  to  marry  Mary  Row,  by  settlement 
previous  to  the  marriage,  bearing  date  September,  1779,  in  con- 
-sideration  of  £1050,  her  marriage  portion,  covenanted  to  pay  to 
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the  trustees  £1500,  to  be  laid  out  in  the  purchase  of  some  free- 
hold estate  of  inheritance  in  the  county  of  Devon,  upon  trust,  out 
of  the  rents  and  profits  thereof,  to  pay  to  Mary  Kow  an  aimuitv  of 
.€1.5  per  anmim,  for  her  life,  in  case  she  survived  her  said  intended 
hu.'^band  ;  and,  after  the  decease  of  both,  to  raise  by  sale  £1.500, 
or  £2000,  as  the  case  might  be,  fur  the  portion  or  portions  of  the 
rhild  or  children  of  the  marriage,  in  such  shares,  &c.,  as  the  sur- 
vivor should  appoint.  He  also  covenanted  to  pay  to  the- 
[.")83J  trustees  the  further  sum  of  £500  at  the  least,  to  similar 
uses :  and  that,  in  case  the  lands  purchased  should  not  sell 
for  £2000,  the  deficiency  should  be  made  up  out  of  his  personal 
estate.  Robert  Sowden  did  not  pay  the  £1500  or  £500,  to  the- 
trustees,  but  soon  after  his  marriage  purchased  a  freehold  estate 
called  Pound,  for  the  price  of  £2150,  and  the  estate  was  conveyed 
to  him  and  his  heirs ;  and  he  died  without  making  any  settlement 
of  that  estate,  leaving  Mary  his  widow,  Thomas  his  son  and  heir- 
at-law,  and  Mary  his  daughter,  who  were  the  only  children  of  the 
marriage.  He  died  seised  and  possessed  of  other  real  and  personal 
estate  ;  the  real  estate  descended  on  the  eldest  son,  and  the  widow^ 
took  out  administration  of  the  personal  estate. 

The  daughter  filed  her  bill  against  the  son  and  widow,  praying: 
that  the  trusts  of  the  settlement  might  be  decreed  to  be  per- 
formed, and  that  the  estate  called  Pound  might  be  declared  to  be^ 
subject  to  the  trusts  of  the  settlement,  or  that  the  £2000,  cov- 
enanted to  be  paid  by  her  father,  might  be  raised  out  of  his  per- 
sonal estate,  if  sufficient,  or  the  deficiency  made  good  out  of  his- 
real  estate,  and  the  £2000,  when  raised,  miglit  be  applied  accord- 
ing to  the  trusts  of  the  settlement. 

The  cause  was  heard  on  the  day  of  December,  1784,  and 

.'h'd  of  February,  1785,  when  the  following  cases  were  cited : 
Took  v.  Hastings,  2  Vern.  97  ;  Roundcll  v.  Breams,  2  Vern.  482  % 
Wilcox  V.  Wilcox,  2  Vern.  558 ;  Bridges  v.  Bcre,  2  Eq.  Ab.  34  ^ 
Wilks  V.  Wilhs,  5  Vin.  Ab.  293  ;  Lechmere  v.  Lcchmere,  For.  80, 
:]  P.  Wms.  211 ;  Cojfin  v.  Dyke,  or  Dyke  v.  Leeds,  7th  July,  1740;. 
Deacon  v.  Smith,  3  Atk.  323;  Attorney-General  v.  Whorwood,  I 
Ves.  534.  There  were  also  mentioned,  5  Bro.  P.  C.  552 ;  Edward» 
V.  Freeman,  2  P.  Wms.  435,  665 ;  LevAs  v.  Hill,  1  Ves.  274. 

Some  parol  evidence  was  offered  to  show  the  intention  of  Robert 
S<»\\den  in  purchasing  the  estate  was  to  perform  his  covenant,  and 
it  was  read,  Ijut  it  was  very  slight. 
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Sir  Lloyd  Kenyon,  M.  K.  —  T  feel  myself  in  the  [  1  Cox,  165] 
same  .situation  in  which  Lord  Hardwicke  expressed 
himself  to  be,  not  inclined  to  carry  the.se  cases  further  than  they 
have  been  carried ;  but  at  the  same  time  I  must  not  make  nice  and 
finical  distinctions  where  the  cases  are  in  substance  the  same  with 
those  in  which  the  points  have  been  decided.  As  to  all  hardship  in 
this  case,  I  lay  all  consideration  of  it  totally  aside.  I  mvist  decide 
this  by  the  cases  before  decided,  and  not  depart  from  the  established 
rules  of  property.  Now  in  this  case,  beyond  all  doubt,  it 
was  incumbent  *on  the  husband  to  lay  out  the  money  on  [*  166] 
real  estate ;  but  the  distinction  which  lias  been  taken  is, 
that  the  husband  covenanted  to  pay  the  money  to  trustees  to  be 
laid  out,  and  therefore  his  laying  out  money  himself  in  the  pur- 
cliase  of  the  estate,  could  not  be  meant  as  complying  with  that 
covenant,  and  I  think  the  distinction  taken  by  Mr.  Hardinge  a 
very  important  one  (and  would  deserve  great  consideration  if  it 
were  res  Integra)  between  this  case  where  the  money  is  to  be  paid 
to  trustees,  and  the  others  where  the  party  covenants  to  make  the 
purchase  himself.  But  the  main  case  on  which  I  choose  to  rely 
is  that  of  Lechmere  v.  Lechmere.  In  Forrester's  report  of  that  case 
a  very  material  circumstance  is  omitted,  which  is  mentioned  in 
P.  Wms.,  namely,  that  the  covenant  was  to  purchase,  with  the 
consent  of  the  Earl  of  Carlisle  and  Lord  Morpeth,  and  that  the 
purchases  made  by  Lord  Lechmere  were  without  that  consent. 
However,  this  case  having  decided,  that  if  a  man  covenant  to  pur- 
chase land  modo  ct  forma,  and  if  he  do  purchase  at  all,  whether 
m,odo  et  forma,  or  otherwise,  it  shall  be  the  same  thing,  this  gets 
rid  of  great  part  of  the  argument ;  and  then  I  cannot  distinguish 
the  present  case  from  Lechmere  v.  Lechmere.  The  principle  is,  that 
"  Where  a  man  covenants  to  do  an  act,  and  he  does  an  act  which 
may  be  converted  to  a  completion  of  this  covenant,  it  shall  be  sup- 
posed that  lie  meant  to  complete  it."  Here  the  land  was  in  the 
particular  county  specified.  The  case  of  Lechmere  v.  Lechmere 
seems  to  be  exactly  in  point ;  and  upon  that  case  (the  principles 
of  which  I  coincide  in)  T  shall  declare  this  estate  to  be  subject  to 
the  trusts  of  the  settlement.     Keg.  Lib.  B.  1784,  p.  171. 

ENGLISH   NOTES. 

The   case  of    the    Countess   of  Warioick  v.    Edwards  {Edwards  v. 
Countess   of   Warwick),  referred  to  in  the  judgment  of  the  former  of 
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the  above  cases,  has  bciMi  already  cited  in  the  notes  on  the  topic  of 
••Conversion,"  7  K.  C  20.  In  that  case  money  was  articled  to  be 
laid  out  on  laud,  and  settled  on  the  husband  and  wife,  and  the  issue 
of  the  marriage,  remainder  to  the  heirs  oi  the  husband.  There  was 
issue;  but  the  issue  died  without  issue  before  the  money  was  laid  out; 
and  it  was  decreed  that  the  money  was  to  be  looked  upon  as  land,  and 
sliould  go  to  the  heir;  and  this  decree  was  aflfirnied  in  the  House  of  Lords. 

In  the  case  of  Wilcock.^  v.  Jf't/cocks,  2  Vern.  558,  cited  in  the  same 
judgment,  a  man  upon  his  marriage  covenanted  to  purchase  lands  of 
£200  j>^cr  avnani,  and  to  settle  them  on  himself  for  life,  remainder  to 
his  daughters  in  tail.  He  purchased  lands  ni  &200  per  annum,  sdtQX 
which  he  made  no  settlement,  but  permitted  them  to  descend.  This 
Avas  decreed  to  be  a  satisfaction   of   the   covenant. 

►So  in  Jhirhtiia  v.  Earl  of  Clarendon  (1852),  10  Hjire,  126,  where  a 
settlor  in  his  marriage  settlement  (covenanted  to  pay  a  certain  di-bt 
which  had  been  charged  upon  the  settled  estate,  and  to  release  the 
estate  therefrom,  and  the  estate  reverted  under  the  ultimate  limitation 
to  the  settlor,  who  died  intestate,  it  was  held,  in  a  <piestion  between  his 
heir  and  personal  representatives,  that  the  latter  were  bouml  to  exoner- 
ate the  real  estate. 

The  principle  of  the  rule  has  been  a[)jdied  where  a  tenant  for  life 
of  a  settled  estate  sold  part  of  the  estate  under  the  authority  of  an 
Act  of  Parliament  which  directed  the  purchase  money  to  be  laid  out 
in  the  purchase  of  hind  to  be  settled  to  the  same  uses.  He  afterwards 
purchased  lands  to  nearly  the  same  value,  but  died  without  having 
settled  them:  so  that  they  descended  to  his  heir-at-law,  who  was  also 
the  first  teiumt  in  tail  in  remainder  under  the  settlement.  Lord 
Brougham  held  that  the  purchase  was  to  be  presumed  to  have  been 
made  in  performance  of  the  obligation  imposed  by  the  Act.  Tiibbs  v. 
Broadwood  (LSol),  2  liuss.  &  My.  487.  A  similar  princii)le  is  a[)plied 
in  Tuckrv  \ .  Lonridgi:  (1858).  1  (Jiffard,  ')77  (affirmed  2  De  CI.  &  J. 
650),  wbtTc,  ill  anticipation  of  an  obligation  under  a  r((venant,  the  tes- 
tator had  riiised  -t' 10,000  and  placed  it  in  the  liands  of  trustees.  It 
was  held  tliiit  the  £10,000  was  bound  by  the  trust :  so  that,  in  the  events 
which  had  liappeiied,  it  formed  part  of  the  testator's  personal  estate. 

Lut  a  general  covenant  to  purchase  lands  to  be  settled,  does  not  of 
itself  create,  in  the  hands  of  the  covenantor  himself,  any  specific 
charge  or  lien  upon  lands  which  the  coveiiantoi'  may  own  or  may  have 
purchased.  The  eirnimsta-nee  iliat  lie  siil)se(|uent ly  (Iis]>u>e.-  of  the 
land  rebuts  any  presumption  of  llie  inleiition  to  create  a  trust,  winch 
is  the  basis  of  the  rule.  iMacni,  v.  Smith  (per  L.  C.  IIaudwi.kk. 
1746),  .']  Atk.  323,  327;  Countess  of  Morn  I //f/f  on  v.  heant'  (Full  ('..art, 
1858),  2  De  (lex  &  J.  292,  27  L.  J.  Ch.  791 .      Lnt  where  it  ha.  appeared 
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tliat  tlio  purclmse  lias  bi'cu  made  with  the  intention  of  performing  the 
covenant,  tlie  estate  luis,  in  competition  with  tlie  trustee  in  bank- 
ruptcy, been  lield  subject  to  tlie  trust.  Ex  parte  Poole,  Re  Sijmea 
(1847),  11  'Tur.  lOOn.  In  tliis  case  it  was  stated  in  the  petition,  and 
presumably  shown  by  evidence,  that  the  purchase  was  made  with  the 
intention  of  answering  the  covenant,  although  in  fact  the  bankrupt 
had  subsequently  mortgaged  the  subject.  Of  course  the  mortgagee, 
assuming  him  to  be  a  i)urchaser  for  value  without  notice,  was  not  affected 
by  the  trust. 

The  case  of  Blandij  v.  Wldmore  (1716),  1  P.  Wms.  323,  cited  in  the 
argument  in  Lechmere  v.  Lechviere,  depended  on  an  analogous  prin- 
ciple. By  marriage  articles,  it  was  agreed  that  if  B.,  the  wife,  should 
survive  A.,  her  intended  husband, —  A.  should  leave  B.  £620;  and 
A.  accordingly  covenanted  with  B.'s  trustees,  that  his  executors,  within 
three  months  after  his  decease,  should  pay  B.  £620,  if  she  should  sur- 
vive him.  A.  died  intestate  and  without  issue;  upon  which  B.,  the 
wife,  b}'  the  Statute  of  Distributions,  became  entitled  to  a  moiety  of 
the  personal  estate,  which  was  much  more  than  £620.  It  was  held 
that  the  covenant  and  agreement  in  the  articles  were  satisfied,  without 
further  payment.  The  same  principle  is  exemplified  by  the  cases 
f^i  Lee  v.  D'Aranda  (1746),  1  V^es.  Sen.  1;  Gart/ishore  v.  Char/ie 
(1804),  10  Ves.  1,  7  R.  II.  311;  Thaeker  v.  Key  (1869),  L.  R.  8  Eq. 
408. 

It  has  been  held,  however,  that  a  gift  by  will  is  not,  ^^er  se,  to  be 
treated  as  a  i)erformance  of  a  covenant  by  the  testator  to  leave  his  widow 
a  certain  sum.  Haynes  v.  Micoe  (1781),  1  Bro.  C.  C.  129;  Deveae  v. 
Fontet  (1785),  1  Cox,  188,  1  Pv.  R.  15,  Prec.  Ch.  240  n..  Finch's  ed.  And 
it  has  been  held  that  a  covenant  by  a  man  to  make  a  provision  which 
is  substantially  an  annuity  for  his  widow  is  not  satisfied  by  her  dis- 
tributive share  received  under  intestacy.  Couch  v.  Sf ration  (1799),  4 
Ves.  391,  4  R.  R.  230. 

It  seems  a[)propriate  in  this  connection  to  cite  the  note  to  Blandy  v. 
Wldmore,  in  Mr.  Cox's  edition  of  Peere  Williams'  reports  (vol.  T. 
p.  324).  He  says:  '•  The  present  case  and  that  of  Lee  v.  D'Aranda.  3 
Atk.  419,  and  1  Ves.  1  (s.  r.),  have  been  considered  rather  as  cases  of 
actual  performaiiee  than  of  satisfaction  of  covenants  {i)ide  Barret  v. 
Beckford,  1  Ves.  520  ;  Fi-ime  v.  Stebbiny,  2  Ves.  411).  In  the  cases 
on  the  subject  of  satisfaction,  in  which  the  contracting  party  is  sup- 
posed to  have  done  some  other  thing  in  lieu  of  the  thing  contracted 
for,  and  which  therefore  depend  more  particularly  on  the  implicil 
intention  of  the  party,  several  rules  of  pi-esumption  have  been  adopted 
which  do  not  seem  to  apply  to  the  cases  of  i)erformance  (ride  Ent^i- 
U'ood  V.    \'iiiue,    2    1'.  \Vi!<-.    niC)).      In   cases  of  satisfaction    the  jirc- 
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sumption  will  not  hold  where  the  thing  substituted  is  less  beneficial 
(cither  in  amount,  or  certainty,  or  time  of  enjoyment,  or  otherwise) 
than  the  thing  contracted;  for,  since  satisfaction  implies  the  doing  of 
something  eqidvalent,  and  the  presumption  is  so  much  weakened  where 
ilie  thing  substituted  is  not  equivalent  to  the  thing  contracted  for, 
that  a  part  satisfaction  will  not  be  intended;  whereas  in  cases  where 
the  thing  done  can  be  considered  as  a  jjart  performance  of  the  thing 
contracted  for,  it  shall  be  so  taken.  As  in  covenants  to  settle  lands 
of  a  certain  value,  the  subsequent  purcliase  by  the  covenantor  of  lands 
of  a  smaller  value  (which  are  at  his  death  left  undisposed  of)  sliall  be 
intended  to  be  a  part  performance  of  such  covenant,  as  it  ma^'  be 
presumed  he  meant  to  purchase  more  lands  afterwards  and  settle  the 
whole  according  to  the  covenant  {Lechmere  v.  Earl  of  Carlisle,  3 
T.  \Vms.  211 ).  In  the  case  of  Lee  v.  UAranda  (as  well  as  in  the 
jtresent  case  of  Bland// \.  Widnwre)  the  distributive  share  amounted  to 
more  than  the  money  provided  b}'  the  covenant,  for  the  present  estate 
(according  to  Atkyns's  report)  was  £2300,  of  which  the  widow  wa-^ 
entitled  to  one  moiety,  the  next  of  kin  being  brother  and  sister  of  the 
intestate  (as  appears  by  Reg.  Lib.  R.  1746,  fol.  359),  and  not  his 
<'hildren,  as  mentioned  in  the  report.  These,  therefore,  were  not  in 
fact  cases  of  a  part  performance  only,  but  the  language  of  Lord 
Hardwicke,  in  Atkyns's  report  of  Lee  v.  JJ\iranda,  seems  to  apply  to 
apart  performance  as  strongly  as  to  a  full  performance  of  the  contract. 
But  on  this  head  see  more  in  Haipies  v.  Micoe,  1  Bro.  C.  C  129; 
Kirkman  v.  Kirkman,  2  Bro.  C.  C  95;  Uicliman  v.  Morgan,  2  Bro. 
C.  C.  394." 

AMERICAN   NOTES. 

The  doctrine  of  the  principal  cases  is  considered  in  Poraeroy's  Equity 
Jurisprudence,  "Jnd  ed.  sects.  578-583;  Dispham's  Principles  of  Equity,  6th 
ed.  sects.  535-537;  Tiedeinan  on  Equity  Jurisprudence,  sect.  161. 

The  language  of  Rispham  is  perhaps  worth  quoting  in  full :  "  The  doctrine 
of  performance  is  applied  (first)  where  there  is  a  covenant  to  purchase  and 
settle  land,  and  a  purchase  is  made  not  expressed  to  be  made,  in  pursuance  of 
such  covenant,  and  no  express  settlement  is  made;  and  (second)  where  there 
is  a  covenant  to  leare  property,  and  the  covenantee  receives  a  share  under  an 
intestacy. 

•'I'pon  the  first  branch  of  this  doctrine  the  leading  authorities  are  Lecli- 
nu-ro  V.  The  Earl  of  Cnrlide,  3  P.  Wnis.  211,  and  Wilcorks  v.  WUcocks,2  Vern. 
558.  F'rnm  these  cases  and  from  subsequent  authorities  it  has  usually  been 
considered  that  the  following  propositions  may  be  deduced  :  — 

'•  First.  That  when  a  person  covenants  to  purchase  and  settle  lands  of  a 
certain  value,  and  afterwards  purchases  lands  of  an  equal  or  greater  value 
which  descend  to  his  heir,  it  will  be  deemed  a  performance  of  the  covenant- 

"  Sfrorifl.     Where  the  lands  purchased  are  of  less  value  than  the  lands 
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covenanted  to  be  pjirchased  or  conveyed  and  settled,  tliey  will  be  considered 
as  purchased  in  part  performance  of  the  covenant. 

"  Third.  Where  the  covenant  })oints  to  a  f attire  purchase  of  laud,  it  can- 
not be  presumed  that  lands  of  wliicli  the  covenantor  was  seised  at  the  time  of 
the  covenant,  descending  to  his  heir,  were  intended  to  be  taken  in  part  per- 
formance of  it. 

•'  Fourlli.  It  cauuot  be  presumed  that  property  of  a  different  nature  from 
that  covenanted  to  be  purchased  by  the  covenantor,  was  intended  as  a  per- 
formance. 

"  Fifth.  The  absence  of  the  required  consent  of  the  trustee  of  the  settle- 
ment will  not  rebut  the  presumption  of  performance,  if  other  circumstances 
are  favorable. 

"  Under  the  second  branch  (above  stated)  of  the  doctrine  of  performance, 
the  cases  are  usually  those  in  which  a  husband  covenants  to  pay  his  wife  a 
sum  of  money,  and  then  dies  intestate,  so  that  she  becomes  entitled  under  the 
Statute  of  Distributions.  In  such  cases,  if  the  death  of  the  husband  occurs  at 
or  before  the  time  when  the  covenant  should  have  been  performed,  the  share 
of  the  widow  will  be  considered  as  a  performance  pro  tanto  or  in  toio,  accord- 
ing as  it  is  less  or  equal  to  the  sum  covenanted  to  be  paid  ;  but  if  the  death 
of  the  husband  is  after  a  breach  of  the  covenant  has  occurred,  the  widow's 
share  will  not  be  considered  as  a  performance; 

"  Questions  of  this  kind  arise  principally  under  marriage  articles  in  Eng- 
land;  and  have  received  little, if  any,  judicial  interpretation  in  this  country." 

.As  to  the  distinction  between  "performance"  and  "satisfaction'*  of 
coveaants,  see  Story,   Equity  Jurisprudence,  sects.   1106,  1107. 
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(See  passage  of  judgment  in  Nmjent  v.  Smith,  1  R.  C.  227 ;  No.  3  of  "  Bill  of 
Lading,"  and  Notes,  4  R.  C.  680  et  seq. ;  Nos.  74  and  76  of  "  Insurance  "  and  Notes, 
14  R.  C.  271  et  seq.,  305  et  seq.) 
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CADELL  V.  PALMER. 

(Appeal  ix  suit  of  Bengough  v.  Edridge.) 

(1833.) 

RULE. 

A  LIMITATION,  b}'  way  of  executory  devise,  to  take  effect 
at  the  expiry  of  a  term  of  twenty -one  years  after  the  deter- 
mination of  certain  lives  in  being,  is  not  void  as  being  too 
remote,  although  the  term  of  twenty-one  j'ears  is  a  term  in 
gross  without  reference  to  the  infancy  of  any  person.  But 
if  to  the  term  in  gross  of  twenty-one  years  were  added  any 
further  period,  although  not  exceeding  the  ordinary  period 
of  gestation,  the  subsequent  limitation  would  be  void. 

CadeU  (appellant)  v.  Palmer  and  others  (respondents). 

1  Clark  &  Fiuuelly,  •372-42;5  (s.  c.  7  Bligh  N.  S.  202  ;  .-JC  \{.  K.  128). 

Devise.  —  Perpetuity/. 

[;i72]  A  limitation,  by  way  of  executory  devise,  which  is  not  to  take  effect 
until  after  the  determination  of  a  life  or  lives  in  being,  and  a  term  of 
twenty-one  years,  as  a  term  in  gro.ss  and  without  reference  to  the  infancy  of 
any  person,  is  a  valid  limitation.  Secus,  if  to  the  term  in  gross  of  twenty- 
one  years  be  added  the  number  of  months  ecjual  to  the  longest  or  ordinary 
period  of  gestation. 

This  being  held  to  be  the  established  rule,  a  decree  of  the  Court  below, 
declaring  that  a  limitation  by  way  of  executory  devise,  which  was  not  to  vest 
until  aft"r  the  exfiiration  of  a  term  in  gross  of  twenty  years  from  the  decease 
of  the  survivor,  of  twenty-eigiit  persons,  who  were  living  at  the  testator's 
decease,  and  of  whom  seven  only  were  to  take  interests  under  the  devise,  is 
a  valid  limitation,  was  affirmed  accordingly. 

Henry  Bengough,  E.sq. ,   by  liis  will,   dated  the  Otli  of  April, 

1818,  gave  and  devLsed,  from  and  after  the  decease  of  his 

[*  373]  wife,  Joanna  Bengough,  his  mes.suage  *  with  thd  gardens^ 

stables,  and  other  appurtenances  belonging  thereto,  situattf 

in  St.  James 's-square,  Bristol,  to  the  Kev.  Charles  Lucas   Kdiidgc, 
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Arthur  Palmer,  the  Eev.  Cadell  Edridge,  and  George  Wright, 
their  heirs  and  assigns  forever,  npon  trust,  for  sale;  and  directed 
the  ])ruceeds  to  sink  into  and  become  part  of  liis  personal  estate. 
He  further  gave  and  devised  to  the  said  trustees,  their  heirs  and 
assigns,  certain  other  real  estates,  upon  trust,  to  permit  his  wife 
to  occupy  a  part  thereof  during  her  life,  and,  after  lier  decease,  to 
pay  out  of  the  rents  and  profits  an  annuity  of  £300  to  his  nephew, 
George  Bengough,  for  life,  and  an  annuity  of  £200  to  his  nephew, 
Henry  Bengough,  for  life ;  and  subject  to  the  payment  of  the  said 
annuities,  and  otherwise  subject,  as  in  the  said  will  mentioned, 
upon  trust,  from  time  to  time,  during  the  term  of  twenty-one 
years,  to  be  computed  from  the  day  of  the  testator's  decease,  to 
collect  and  receive  the  rents  and  profits  of  all  his  real  estates  so 
devised  to  them  (except  the  house  in  St.  James's-s([uare) ;  and 
from  time  to  time  during  the  continuance  of  the  said  term,  to  lay 
out  the  moneys  to  arise  from  such  rents  and  profits  in  the  purclia.<e 
of  freehold  estates  of  inheritance,  in  England,  when  and  as  often 
as  there  should  be  a  surplus  in  liand  amounting  to  the  sum  of 
£1500.  And  he  directed  the  estates  so  to  be  purchased,  to  i)e 
conveyed  to  the  trustees,  upon  the  same  trusts  and  conditions  as 
were  thereinafter  ^  limited  concerning  his  estates  thereinbefore 
devised ;  and  that  the  trustees  should  not  permit  more  than  £500 
to  remain  in  bankers'  hands,  Ijut  should  invest  the  same 
in  the  Three  Per  Cent  Consolidated  Bank  *  Annuities  until  [*  374] 
a  convenient  purchase  could  be  found,  and  add  the  interest 
to  the  principal,  to  accumulate  during  tlie  said  term  in  the  same 
manner  as  the  rents  and  profits  of  the  real  estates  were  before 
directed  to  accumulate ;  And  as  to  all  the  said  trust  estates  and 
liereditaments  so  by  him  thereby  devised  (except  his  said  mes- 
suage in  St.  James 's-square),  upon  trust,  that  the  trustees  for  the 
time  being  should  retain  and  stand  poi^sessed  of  the  same  during 
the  term  of  one  hundred  and  twenty  years,  to  commence  from  liis 
death,  if  his  said  nephews,  George  Bengough  and  Henry  Ben- 
gough, his  nephew,  James  Bengough,  his  great-nephews,  Henry 
Ricketts  the  younger  and  Eichard  Piicketts  the  younger^  liis 
niece,  Ann  Elizabeth  Bengough,  his  great-niece,  Ann  Ricketts  the 
younger,  the  ten  children  then  living  of  the  said  Charles  Lucas 

1  See  the  report  of  this  case,  under  the  "hereinbefore"  to  be  substituted  for 
title  of  Bengough  v.  Edridge,  1  Sim.  273,  "  hereinafter."  That  part  of  the  decree 
where    the     VicK-r'iiANCKi.i.oK    ordered     is  not  apjiealed  from. 
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Kdridge  (for  whose  names  a  blank  was  left  in  the  will),  and  the 
eleven  children  then  living  of  the  said  Arthur  Palmer  (whose 
names  were  mentioned),  or  any  or  either  of  his  said  nephews  and 
niece,  and  great-nephews  and  great-niece,  or  any  or  either  of  the 
.said  several  children  of  the  said  Charles  Lucas  Edridge  and  Arthur 
i'iilmer,  should  so  long  live;  and  also  during  the  term  of  twenty 
years,  to  be  computed  from  the  exiiiration  or  other  sooner  deter- 
mination of  the  said  term  of  one  hundred  and  twenty  years  deter- 
minable as  aforesaid.  Nevertheless  u])on  trust  for  his  said  nei)liew, 
George  Bengou^h,  for  a  term  of  ninetv-uine  vears,  if  he  should  so 
long  live,  aiul  the  said  terms  of  one  hundred  and  twenty  years 
and  twenty  years,  or  either  of  them,  should  so  long  continue;  aiul 
from  and  after  the  expiration  or  other  sooner  determination  of  the 
said  term  of  ninety-nine  years,  then  in  trust  for  the  first,  second, 
third,  fourth,  fifth,  sixth,  and  all  and  every  other  and  sub.sequent 
born  son  of  the  same  George  Bengough,  severally  and  successively, 

according  to  the  priority  of  their  births  :  And  after  tlie 
[*  375]  determination  of  the  estate  *  and  interest  of  each  of  the 

same  sons  respectively,  and  also,  as  the  circumstances  of 
the  case  should  require,  after  the  determination  of  the  estate  oi 
any  person  taking  from  time  to  time  under,  or  as  answering  the 
description  of  heir  male  of  his  l)ody,  in  tiust  for  the  person  who 
for  the  time  being  and  from  time  to  time  should  answer  the  de- 
scription of  heir  male  of  liis  body,  or  who  in  case  of  the  death  of 
his  parent,  if  such  death  had  taken  place,  would  be  heir  ma].e  tu' 
liis  body,  under  an  estate  tail  limite<l  to  the  same  son  and  the 
heirs  male  of  his  body,  to  hold  to  the  same  son  or  person  respec- 
tively for  a  term  of  ninety-nine  years,  if  the  same  son  or  ]'?rson 
respectively  should  so  long  live;  and  the  .said  terms  of  one  hun- 
dred and  twenty  years  and  twenty  years,  m-  either  of  them,  sl.oubl 
so  long  continue,  every  elder  of  the  same  sons,  and  the  person  who 
for  the  time  being  and  from  time  to  time  should  answer,  oi  who 
in  case  of  tlie  death  of  his  parent,  if  such  death  had  taken  jtbice, 
would  answer  the  descri])tion  of  heir  male  of  his  body,  to  be  pre- 
ferred before  every  younger  of  the  .same  .sons,  and  the  person  who 
for  the  time  being  should  answer,  or  in  case  of  the  death  of  his 
parent,  if  such  death  had  taken  place,  would  answer  the  descri])- 
tion  of  heir  male  of  his  body. 

The  testator  then  declared  .several  successive  trusts  of  the  said 
•  ■•tatcs   during  the  said   terms  of   one   liundred  and   twenty  years 
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and  twenty  years,  in  favour  of  his  nephews,  Henry  Bengough  and 
James  Bengough,  his  great-nephews,  Henry  Iiicketts  the  younger 
and  Richard  Ricketts  the  younger,  his  niece,  Ann  Elizabeth  Ben- 
gough, and  liis  great-niece,  Ann  Eicketts  the  younger,  respec- 
tively, and  their  respective  first  and  other  subsequent  born  sons, 
and  of  the  persons  who  for  the  time  being  should  be,  or  who  in 
case  of  the  death  of  their  respective  parents  would  be  heirs  malt' 
of  such  sons  respectively,  similar  to  the  trusts  before 
stated  to  have  been  declared  in  favour  of  *  the  said  George  [*  oTf)] 
Bengough,  and  his  first  and  other  subsequent  born  sons, 
and  of  the  person  who  for  the  time  being  should  be,  or  who  in  case 
of  the  deatli  of  his  parent  would  l)e,  heir  male  of  the  body  of  each 
of  the  same  sons  respectively,  except  that  he  directed  that  the 
estates  of  the  said  Henry  Eicketts  and  Richard  Ricketts,  and  of 
their  respective  sons,  and  of  the  })erson  or  persons  answering  the 
description  of  heirs  male  or  heir  nuile  of  their  respective  bodies ; 
and  also  the  estates  of  the  said  Ann  Elizabeth  Bengousrh,  and  Aim 
Ricketts,  and  of  their  respective  husbands,  and  of  their  first  and 
other  sons,  and  of  the  persons  answering  the  description  of  heirs 
male  of  their  respective  bodies,  should  respectively  cease,  if  he  or 
they  for  the  time  being  should  refuse  to  take  the  surname  an.d 
bear  the  arms  of  Bengough  only,  after  ho  or  they  respectively 
should  become  entitled  to  the  recei})t  of  the  income  of  the  said 
trust  estates ;  And  from  and  after  the  determination  of  the  said 
respective  estates  and  interests,  then  in  trust  for  the  person  or 
persons  respectively  who  for  the  time  being  and  from  time  to 
time  should  answer  the  description  of  the  testator's  lu^r  or  right 
heirs-at-law ;  and  if  there  should  be  more  than  one,  in  the  same 
proportions,  as  they  would  be  entitled  to  a  real  estate  descending 
from  the  testator  as  the  first  purchaser,  and  vesting  in  him  or  them 
as  his  right  heirs,  to  hold  to  the  same  person  or  persons  respec- 
tively, if  more  than  one,  as  tenants  in  common,  as  to  each  of  the 
same  persons  respectively,  for  a  term  of  ninety-nine  years,  if  the 
same  person  should  so  long  live,  and  the  said  terms  of  one  hun- 
dred and  twenty  years  and  twenty  years,  or  either  of  them,  should 
so  long  continue. 

The   testator  further  directed   that  each   of  the  said  terms   of 
ninety-nine  years  should  be  computed  from  the  time  when  th;^ 
person   or  persons  respectively  to   whom    the   same   were 
limited  should  become  entitled  to  the  income  '  of  nil  or  f*  :;771 
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any  part  of  the  said  trust  estates,  under  the  limitations  there- 
inbefore contained ;  and  that  in  case  the  said  limitations  in  favour 
of  persons  unborn  could  not  take  effect  precisely  in  the  order 
in  which  they  were  directed,  and  there  should  consequently  be 
any  suspension  of  the  beneficial  ownership,  by  reason  that  the 
persons  entitled  to  take  under  the  same  limitations  or  trusts 
should  not  be  then  born,  in  that  case  the  income  of  his  said 
devised  trust  estates  should,  during  sucli  suspension  of  ownership, 
belong  to  and  lie  enjoyed  by  tlie  person  or  person.^  for  the  time 
being  entitled,  or  who,  in  case  there  had  not  been  such  suspension 
of  ownership,  would  for  the  time  being  liave  been  entitled  to  the 
next  estate  in  remainder,  subject  nevertheless  to  the  right  of  tiny 
person  or  persons  to  be  afterwards  1)orn,  and  who  would  have  been 
entitled,  \mder  any  prior  limitation,  to  receive  the  income  of  his 
said  trust  estates  from  liis,  lier,  or  their  actual  birth,  o]-  respective 
births. 

Tlie  testator  then  directed,  that  after  the  ex]ii]'ation  or  sooner 
determination  of  tlie  said  terms  of  one  liundred  and  twenty  years 
and  twent}'  years,  his  said  trust  estates  sliould  be  conveyed  and 
assured  by  his  then  trustee  or  trustees  thereof  to  such  person  or 
persons  as  would  at  that  time  be  entitled  to  the  same,  either  l)y 
purchase  or  by  descent,  for  the  first  or  immediate  estate  or  estates 
for  life,  in  tail  or  in  fee  in  tliem,  if  the  same  had  by  liis  will 
been  devised,  settled,  or  assured  to  the  use  of  liis  nephew,  the  said 
George  Bengough,  and  his  assigns  for  his  life,  witli  remainder  to 
his  first  and  other  sons  successively,  according  to  the  priority  of 
their  births  in  tail  male,  with  remainder  in  similar  estates  for 
life,  and  remainders  in  succession  to  the  said  Henry  Ijcngough, 
James  Bengough,  Henry  Eicketts,  Hichard  Ilicketts,  Ann  p]liza- 
beth  Bengough,  Ami  Eicketts,  and  their  sons  respectively,  with  a 

proviso  for  the  cessor  of  the  estates  of  the  said  Henry 
[*  378]  Iiicketts  and  *  Richard  Eicketts,  and  their  respective  first 

and  other  sons,  and  the  heirs  male  of  their  respective 
bodies,  wlio  for  the  time  being  should  refuse  to  take  the  sunianu' 
and  bear  the  arms  of  ]>engough  only,  after  he  or  they  respectively 
should  become  entitled  to  the  receipt  of  the  said  income ;  and 
also  for  the  cessor  of  the  estate  of  the  said  Ann  Elizabeth  Ben- 
gough and  Ann  Eicketts,  and  their  respective  husbands,  and  their 
first  and  c»ther  sons,  and  the  heirs  male  of  their  respective  bodies, 
who  for  the  time  beiim  should   i;i;iko  a  like  refusal,  witli  reversion 
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to  tire  te.stator's  own  right  heirs.  And  he  furtlier  directed,  that 
the  person  or  persons  to  whom  such  conveyances  shoukl  be  made, 
shuuhl  liave  such  estate  in  the  said  trust  estates  as  he  or  they 
Witiihl  at  that  time  be  entitled  to  take  under  the  sahl  limitations, 
if  the  same  had  been  actually  made  by  his  will,  with  the  same  or 
the  like  remaindeis  over  as  if  the  said  trust  estates  had  been  de- 
vised by  his  will  in  nuinner  aforesaid,  or  as  near  thereto  as  might 
be,  and  the  circumstances  of  the  case  and  the  rules  of  law^  and 
equity  would  permit;  yet,  nevertheless,  that  no  such  person 
should  have  or  be  entitled  to  a  vested  estate  or  any  other  than  a 
contingent  interest  until  the  expiration  or  sooner  determination  of 
the  terms  of  one  hundred  and  twenty  years  and  twenty  years ;  and 
liy  declared  that  such  limitations  were  introduced  into  his  will 
only  for  the  purpose  of  ascertaining  the  objects  to  whom  such 
conveyances  should  be  made,  and  not  for  the  purpose  of  making 
any  immediate  devise  or  gift  to,  or  raising  any  immediate  or 
present  estate  by  way  of  trust  or  otherwise  for  them ;  on  the  con- 
trary thereof,  he  directed  that  during  the  said  terms  of  one  hun- 
dred and  twenty  years  and  twenty  years,  no  person  or  persons 
should  be  entitled,  at  law  or  in  equity,  to  any  beneficial  estate  in 
his  said  trust  estates,  or  the  income  thereof,  by  way  of  vested 
interest,  for  any  longer  period  than  ninety-nine  years, 
determinable  as  before  *  mentioned,  and  that,  in  the  [*  379] 
events  and  in  the  mode  before  expressed,  heirs  or  heirs  of 
the  body  should  be  entitled  to  take  in  the  first  instance,  and  as 
purchasers  in  their  own  right.  And  he  directed,  that  if  at  any 
time  during  the  said  terms  of  one  hundred  and  twentv  vears  and 
twenty  years,  each  of  the  male  persons  who  for  the  time  being 
should  be  entitled  to  the  income  of  his  said  trust  estates  should 
require  the  same,  it  should  be  lawful  for  his  trustees  to  convey  to 
each  or  any  person  making  such  request  the  said  trust  estates,  or 
])art  thereof,  as  he  should  be  entitled  to  under  the  limitations 
thereinbefore  contained,  for  an  estate  of  freehold  for  the  life  of 
the  same  person,  so  as  to  give  him  or  her  an  estate  of  freehold 
instead  of  an  estate  for  ninety-nine  years. 

The  testator,  after  giving  various  other  directions  and  powers 
concerning  the  said  trust  estates,  and  after  Ijequeathing  several 
legacies  and  annuities,  gave  and  becjueathed  to  the  said  trustees, 
tlieir  executors  and  administrators,  all  the  residue  of  his  personal 
estate  whatsoever,   u'.'on   trust,    tliat    thev  should   either   continue 
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liis  moneys  upon  the  securities  upon  which  they  slmuld  he  in- 
vested at  his  decease,  or  call  in  the  same,  and  sell  all  such  parts 
of  his  residuary  estate  and  eflects  as  should  not  consist  of  money, 
or  securities  for  money.  And  he  directed  tliat,  during  the  term 
of  twenty-one  years,  to  be  computed  from  the  day  of  his  decease, 
the  trustees  for  the  time  being  of  his  will  should  receive  the  divi- 
dends, interest,  and  annual  income  of  all  his  residuary  estate,  and 
from  time  to  time  during  such  term  invest  all  such  dividends, 
interest,  and  income,  and  the  accumulations  of  the  same,  in  their 
names,  either  in  the  Three  Per  Cent  Consolidated  Bank  Annuities, 
or  upon  mortgages  of  freehold  hereditaments  in  (Ireat  Ihitain,  as 
they  should  tliiid<  proper,  as  an  accumulating  fund,  in 
[*  oSO]  order  to  increase  the  principal  of  his  residuary  estate  *  dur- 
ing such  term  of  twenty-one  years;  and  should,  with  all 
convenient  speed,  from  time  to  time  during  that  term,  lay  out 
and  invest  all  his  residuary  estate  and  effects,  and  all  accumula- 
tions thereof,  in  purchases  of  freehold  hereditaments  of  an  estate 
of  inheritance  in  fee  simple,  in  England  or  Wales,  when  eligible 
purchases  should  arise ;  which  estates,  so  to  l)e  purchased,  should 
be  conveyed  unto  and  to  the  use  of  tlie  trustees,  in  fee,  upon  the 
same  trusts,  and  under  and  subject  to  the  same  and  the  like 
powers,  provisos,  and  limitations  as  were  by  him  thereinbefore 
declared,  concerning  his  said  estates  devised  to  them  in  trust 
as  thereinbefore  mentioned,  or  as  near  thereto  as  the  death  of 
parties,  the  change  of  interests,  and  other  contingencies  would 
admit;  and  he  a])]iointed  his  said  trustees  to  be  executors  of  his 
said  will. 

The  testator  died  in  April,  1818,  and  his  three  first-named 
trustees  and  exec\itors  shortly  afterwards  proved  his  will,  and  be- 
came his  legal  y)ersonal  representatives,  George  Wright  haying 
renounced  pro])ate,  and  executed  a  deed  of  disclaimer  to  them  as 
to  tlie  trust  estates. 

Ann  Pticketts,  the  testator's  only  sister,  and  next  of  kin  at  the 
tirne  of  his  death,  died  in  the  month  of  October,  1819,  having  by 
her  will  appointed  the  respondents,  W.  P.  Lunell,  J.  K.  Lunell, 
and  Ceorge  Lunell,  executors  thereof ;  and  they  yiroved  tlie  same, 
and  became  lier  legal  personal  representatives. 

Mrs.  Bengough,  the  testator's  widow,  (li(;d  on  the  10th  of  June, 
1821,  having  duly  made  and  jiublished  her  will,  and  a])pointed 
as  executors  thereof  the  said  Pev.   Charles  Lucas  Edridge   (since 
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ileceased),   «ind  Thomas   Cadell,   the  appellant,   who  duly   proved 
the  same,  and  thereby  became  her  legal  personal  representatives. 

George  Bengough,  the  testator's  nephew,,  and  first  taker 
of  an  estate  under  the  limitations  in  the  will,  filed  *  his  [*  381] 
bill  in  Chancery  in  the  year  1821  (amended  in  1823), 
against  the  acting  trustees  and  executors,  and  against  the  said 
Henry  and  James  Bengough,  Henry  and  Richard  Kicketts,  Ann 
Bengough  and  Ann  Eicketts,  the  younger,  and  also  against  the 
said  personal  representatives  of  Joanna  Bengough,  the  widow,  and 
of  Ann  Ricketts,  the  sister,  of  the  testator;  and  after  stating  the 
.said  will  and  his  own  rights  under  it,  and  as  heir-at-law  and  one 
of  the  then  next  of  kin  of  the  testator,  he  prayed  (amongst  other 
things)  that  the  will  might  be  declared  to  be  well  proved,  and 
that  the  trusts  thereof,  so  far  as  the  same  were  good  in  law,  might 
be  decreed  to  be  carried  into  execution,  and  that  an  account  might 
be  taken  of  the  personal  estate  and  effects  of  the  testator,  and  of 
his  funeral  and  testamentary  expenses,  and  debts  and  legacies ; 
and  that  the  clear  residue  of  the  personal  estate  might  be  applied 
upon  the  trusts  of  the  will,  so  far  as  the  same  were  effectual  in 
law ;  and  as  far  as  the  same  were  ineffectual  in  law,  then  to  such 
person  or  persons  as  would,  in  such  case,  by  law  be  entitled 
thereto :  and  that  an  account  might  be  taken  of  the  testator's  real 
estates,  and  of  the  rents  received  Ijy  the  trustees ;  and  that  what 
should  be  found  due  from  them  on  taking  that  account  might  be 
applied  upon  the  trusts  of  the  will,  as  far  as  the  same  were  good 
in  law  :  and  that  the  Court  would  be  pleased  to  declare  how  far 
the  trusts  of  the  real  and  personal  estate  were  good ;  and  as  far  as 
the  trusts  were  declared  to  be  void,  that  the  plaintiff  might  be 
declared  to  be  entitled  to  the  real  estate;  but,  in  case  the  trusts  of 
the  will  should  be  considered  valid,  then  that  such  of  tlie  rents 
and  profits  of  the  estates  devised  to  the  tru.stees  in  possession,  as 
accrued  during  the  life  of  Mr.s.  Bengough,  might  be  a])plied  in  the 
]jurchase  of  freehold  estates  of  inheritance  in  England  or 
Wales,  *and  that  the  annuities  of  the  plaintiff  and  Henry  [*  382] 
Bengough  might  be  paid  out  of  the  rents  and  profits  that 
had  accrued,  and  should  accrue  after  her  death  ;  and  that  the  resi- 
due thereof  might,  during  the  remainder  of  the  term  of  twenty- 
one  years,  l)e  also  applied  in  the  purchase  of  freehold  estates  of 
inheritance  in  England  or  Wales ;  and  that  such  estates,  when 
purchased,    might    be   conveyed    to   the    trustc^c"^   u]io!i    tln'    tiu-ts 
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declared  of  the  estates  so  to  be  purcha.sed ;  and  that,  as  often  as 
there  should  he  the  sum  of  £1500  arising  from  the  rents  and 
profits  of  the  devised  estates,  it  might  be  laid  out  in  such  ])uv- 
chases  of  freehold  estates  as  aforesaid;  and  that  the  ])laintill 
might  be  declared  to  be  entitled  to  the  immediate  possession  and 
enjoyment  of  the  said  estates  so  to  be  purchased,  for  the  term  of 
ninety-nine  years,  if  the  plaintiff  should  so  long  live,  sucli  term 
to  be  computed  from  the  death  of  the  testator;  and  that  in  case 
the  said  rents  and  profits  should  not,  as  soon  as  they  amounted 
to  £1500  be  so  laid  out,  the  plaintih'  might  be  declared  entitled 
to  the  interest  and  dividends  thereof  from  the  time  the  same 
amounted  to  £1500,  until  the  same  should  be  laid  out  in  the  pur- 
chase of  freehold  estates;  or  that,  in  case  the  said  trusts  were 
partly  valid  and  partly  invalid,  then  that  proper  directions  might 
be  given  for  effectuating  such  of  the  trusts  as  were  valid,  and  for 
declaring  and  effectuating  the  rights  of  the  ])ersons  entitled,  so  far 
as  the  trusts  were  invalid. 

The  defendants  having  put  in  their  answer  to  the  bill,  the  cause 
came  on  to  be  heard  before  the  Vice-Ciianckli.oi;  in  1823,  when 
an  order  of  reference  was  made  to  the  ]\Iaster,  who,  in  pursuance 
thereof,  reported  that  the  plaintiff  was,  at  tlie  time  of  the  death 
of  the  testator,  and  then  was,  the  lieiv-;it-ia\v  of  the  said 
testator,  and  that  the  said  Ann  liicketts,  deceased,  the 
[*  383]  *  sister  of  the  said  testator,  was  his  only  next  of  kin  at 
the  time  of  his  death,  and  that  William  P.  Lunell,  J.  E. 
Lnnell,  ami  George  Lunell  were  then  lun'  legal  ])ers()nnl  represen- 
tatives, and  the  only  persons  who,  together  with  the  plaintiff,  and 
the  said  Henry  Tknigough,  James  Eengough,  and  Ann  Klizal)etli 
Bengougli  (the  children  of  the  said  testator's  late  brother,  George 
Bengough),  and  the  said  Charles  Lucas  Edridge,  and  the  a])])el- 
lant,  the  executors  of  Joanna  Bengough,  the  widow  of  the  said 
testator,  would  in  case  of  intestacy  have  been  entitled  to  distiil)U- 
tive  shares  of  the  personal  estate  of  the  testator. 

Upon  the  death  of  James  Bengough,  tlie  suit  was  revived 
against  Sarah  Bengough,  his  widow  and  ])ersonal  representative; 
and  William  Ignatius  Oakley,  having  married  Ann  Elizabeth 
Bengougli,  was  subsequently  made  a  ])arty  to  the  suit. 

The  cause  having  come  on  to  be  heuid,  on  fuither  diieetidus, 
l)efore  the  Vice-Chancellou,  his  Honour,  l»y  a  decree,  bcsariiig 
date  tlie   24tli  dav  of  Janunrv,   1827,   ordered   it  to  be  declared 
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(amongst  other  things)  that  the  testator's  said  will  ought  to  be 
established,  and  the  trusts  thereof  carried  into  execution,  &c. 
His  Honour,  in  giving  his  judgment  in  respect  of  that  part  of  his 
decree,  said,  "  that  although  the  rule  of  law  be  framed  by  analogy 
to  the  case  of  a  strict  settlement,  where  the  twenty-one  years  were 
allowed  in  respect  of  the  infancy  of  a  tenant  in  tail,  yet  he  con- 
sidered it  to  be  fully  settled,  that  limitations  by  way  of  devise  or 
springing  use  might  be  made  to  depend  upon  an  absolute  term  of 
twenty-one  years  after  lives  in  being  {Bengough  v.  Edridge,  1 
Sim.  267)." 

From  this  part  of  the  decree  the  personal  representative 
of  the  testator's  widow  appealed  to  the  House  of  *  Lords,   [*  384] 
and  the  appeal  came  on  for  hearing  in  February,  1832. 

Sir  Edward  Sugden  and  Mr.  Lynch,  for  the  appellant,  argued  to 
the  following  effect:  —  The  testator  in  this  case  had  two  objects  in 
view  ;  first,  to  suspend  the  vesting  of  the  inheritance  for  a  period 
of  one  hundred  and  twenty  years,  determinable  upon  twenty-eiglit 
lives,  and  for  an  absolute  term  of  twenty  years  from  the  death  of 
the  survivor  of  them,  being,  as  he  conceived,  within  the  rule  of 
law  against  perpetuity.  His  second  object  was,  during  this 
period  of  suspension  of  the  inheritance  (after  a  period  of  twenty- 
ois^e  years  allotted  for  accumulation),  to  confer  the  enjoyment  of 
the  estate  upon,  1st,  his  nephew,  G.  Bengough,  for  a  period  of 
ninety-nine  years,  determinable  on  his  life,  and  the  said  terms 
of  one  hundred  and  twenty  years  and  twenty  years,  with  remain- 
der to  his  son  (not  born  at  the  testator's  decease),  for  a  like 
period  of  ninety-nine  years,  determinable  on  his  life,  &c. ,  with 
remainder  to  the  grandson  of  his  said  nephew  for  a  like  period, 
determinable  on  his  life,  &c. ,  with  remainder  to  the  great-grand- 
son of  his  said  nephew  for  a  like  period,  determinable  on  his  life, 
&c.  ;  and  so  on,  in  respect  of  all  the  heirs  male  of  the  body  of  his 
nephew,  George,  all  taking  as  purchasers,  and  all  taking  estates 
only  for  ninety-nine  years,  determinalde  on  their  lives  respec- 
tively, and  on  the  terms  of  one  hundred  and  twenty  years  and 
twenty  years.  And  he  conferred  similar  limitations  on  his 
nephew  Henry,  and  the  heirs  male  of  his  body,  &c. ,  and  on  his 
third  nephew,  and  the  heirs  male  of  his  body,  &c.  ;  these  being 
the  persons  that  would  take  in  case  the  inheritance  was  not  sus- 
pended, and  being  the  persons  to  whom  the  inheritance  is  to  be 
conveyed  when  the  suspension  is  to  cease,  and  to  whom  at  any 
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time  the  trustees  may  limit  an  estate  of  freehold.     We  submit 

that  the  whole  machinery  of  this  will  is  a  fraud  on  the 
[*  385]  rule   of    law  against   perpetuity.      *  The    accumulation    is 

taken  for  the  whole  term  of  twenty-one  years,  allowed  by 
the  Thellussou  Act  (39  &  40  Geo.  HI.  c.  95),  and  without  refer- 
etice  to  any  minority  or  any  legitimate  object  of  settlement;  and 
it  is  not  until  the  expiration  of  that  term  that  the  limitations  are 
made  to  commience.  Accumulation  and  executory  limitations 
were,  by  the  law  as  it  stood  before  the  Thellussou  Act,  co-exten- 
sive ;  but  a  testator  could  not  first  accumulate  for  lives  in  being 
and  twenty-one  years,  and  then  postpone  the  vesting  for  a  like 
further  period.  The  limitation  of  the  estates  for  one  hundred  and 
twenty  years,  if  twenty -eight  persons,  or  any  or  either  of  them, 
shall  so  long  live,  taken  by  itself,  is  not  objected  to ;  but  there  is 
added  a  term  in  gross  of  twenty  years  upon  the  same  trusts.  The 
twenty-one  years  allowed  by  the  rule  after  lives  in  l)eing  were 
admitted  for  the  purposes  of  gestation  and  infancy,  and  were  never 
allowed  as  an  absolute  term.  Here  the  twenty  years  are  taken  as 
an  independent  term,  merely  because  that  term  falls  within  the 
words  of  the  rule,  altogether  disregarding  the  principles  upon 
which  it  was  founded.  After  every  rule  has  been  separately  re- 
sorted to,  and  the  time  allowed  by  it  exhausted,  then  comes  a 
trust  for  the  very  persons  who  would  be  entitled  to  the  freehold 
and  inheritance  under  the  previous  trusts,  if  regular  trusts  had 
been  declared  for  life  and  in  tail,  according  to  the  usual  form  of 
settlements.  All  this  machinery  is  a  vain  attempt  at  a  per- 
petuity, and  the  consequences  are  ol)viously  mischievous.  Sir 
.TosEi'ii  Jekvll,  in  the  case  of  Stanley  v.  Leiyh,  defines  a  perpe- 
tuity, and  Chief  Baron  Gilbert,  in  his  Treatise  on  Uses,  tells  us 
wliat  tends  to  it.  "  All  limitations,"  he  says,  "  that  tend  to  the 
provision  of  a  family,  and  to  secure  against  contingencies  that  are 

within  the  parties'  own  immediate  prospect  are  to  be 
[*  386]  favoured;  but  all  limitations  *  that  perpetuate,  or  tend  to 

a  perpetuity,  are  in  themselves  void,  and  repugnant  to  the 
])olicy  of  the  law."  Gilb.  on  Uses,  359.  When  Lord  Nottingham 
was  asked,  in  the  Duhe  of  No7-folk's  Case,  where  he  would  stoj), 
he  answered,  "  1  will  stop  everywhere,  when  any  inconvenienc(^ 
appears ;  nowhere  before ;  for  whensoever  tlie  bounds  of  reason  f)r 
convenience  are  exceeded,  the  law  will  ([uickly  be  known. "  Now 
the  time  to  stop  ha^  arrived  ;  tbt^  bounds  of  reason  are  exceeded,  and 
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the  inconvenience  is  manifest.  The  conclusion  to  which  it  is  desired 
to  bring  your  Lordships  is,  that  the  trusts  declared  of  the  personal 
(■state  and  effects  of  the  testator  should  be  declared  void,  and  the 
TcsiiUie  of  such  personal  estate  divided  among  the  parties  entitled 
til  distributive  shares  thereof,  as  if  the  testator  had  died  intestate. 
In  former  cases  the  question  has  been,  who,  at  a  limited  period 
rtftor  the  testator's  death,  was  to  take  the  estate?  And  in  the 
meantime  either  a  different  set  of  persons  or  the  heir-at-law  was 
to  take  it;  but  here  the  testator  nreant,  that  from  his  death  there 
shall  be  taken  devises  under  his  will  during  the  existence  of  the 
fictitious  terms  of  one  hundred  and  twenty  and  twenty  years.  The 
persons  are  to  take,  not  for  accumulation,  not  for  anything  collat- 
i3ral  to  the  testator's  general  object,  but  as  devisees;  and  after  the 
<:'xpiration  of  one  hundred  and  twenty  and  twenty  years  a  new 
taker  is  not  to  be  sought  for,  but  the  person  then  to  take  is  pre- 
<'isely  the  same  person  who  has  taken  and  then  is  in  possession 
under  tlie  previous  limitations.  Terms  of  years  are  introduced 
into  marriage  settlements  and  wills,  for  the  purpose  of  raising  por- 
tions, charges,  or  other  sums  of  money,  in  order  to  provide  for  the 
necessities  of  families.  These  terms  are  not  introduced  into 
this  will  for  any  such  purpose ;  and  the  legal  estate  *  for  [*  387] 
these  terms  is  not  conferred  on  trustees,  distinct  from  the 
holders  of  the  inheritance,  in  order  that  they  may  raise  a  sum  of 
money  for  the  necessities  of  a  family.  The  whole  legal  fee  simple 
is  vested  in  the  trustees,  and  they  are  merely  directed  to  stand 
possessed  of  a  portion  of  the  inheritance  for  the  terms  of  one  hun- 
dred and  twenty  and  twenty  years.  But  they  have  no  duty  to 
perform,  and  the  only  purpose  for  which  these  terms  are  created 
is  to  evade  the  law.  The  law  says,  that  a  succession  of  life 
estates  cannot  be  given  to  iniborn  issue;  and  yet  if  the  limita- 
tions of  this  will  are  to  be  supported,  there  is  a  contrivance  Jiy 
which  any  testator  may  evade  the  law.  The  trusts  of  a  term  can 
be  no  otherwise  limited  in  equity  than  the  estate  may  be  limited 
at  law.  It  is  quite  clear,  that  the  testator  could  not  have  at- 
tempted to  carry  his  two  objects  into  effect  without  the  machinery 
of  the  term  of  one  hundred  and  twenty  years,  determina])le  on  the 
twenty-eight  lives,  and  of  the  term  of  twenty  years.  Now  if  this 
machinery  can  be  displaced,  if  part  only  be  taken  away,  the  wliole 
fabric  must  fall.  If  we  take  away  this  absolute  term  of  twenty 
rears,  the  whole  machinerv  must  give  wav. 


112  PERPETUITIES. 


Cadell  V.  Palmer  and  others,  1  CI.  &  Fin.  387,  388. 


We  shall,  therefore,  first  apply  ourselves  to  this  objection,  that 
the  testator  has  taken  an  absolute  term  of  twenty  years  after  lives 
in  being,  Avhich  is  not  allowed  by  the  law.  Every  executory 
devise  being,  as  far  as  it  goes,  a  perpetuity,  and  being  of  late 
origin,  introduced,  or  rather  allowed,  for  the  purpose  of  indulging 
testators  in  tlie  distribution  of  their  property,  but  within  certain 
limits,  it  is  incumbent  on  a  party  whose  title  depends  on  it,  to 
show  that  it  does  not  exceed  the  limit  allowed.  It  will  be  for  the 
(itlier  side  to  do  this.  What  it  is  proposed  now  to  do  is,  to  state 
to  your  Lordships  the  several  leading  cases  on  the  subject  of 
executory  devises,  and  the  dicta  of  the  several  Judges ;  and  to  show 
your  Lordships  that  in  no  one  of  these  cases  has  an  abso- 
[*  388]  lute  term  *  of  twenty  years  been  allowed.  If  there  be  no 
case  in  which  an  absolute  term  has  been  allowed,  then, 
with  submission  to  your  Lordships,  we  contend  that  the  appel- 
lant's case  is  proved,  and  that  the  testator  has  exceeded  the  bounds 
allowed  by  law. 

The  earliest  case  which  can  be  usefully  cited,  relating  to  execu- 
tory devises,  is  the  Case  of  Mattlieiv  ManniiKj,  8  Co.  Eep.  187. 
Lord  Coke  alludes  to  a  few  earlier  cases  in  the  Year  Books,  and 
some  of  them  before  the  Statute  of  Wills,  relating  to  lands  which 
might  be  devised  by  custom,  but  they  were  all  cases  of  executory 
devises,  after  a  life  in  being.  The  Case  of  Manning  was  an  exec- 
utory bequest  of  a  term  after  a  life  in  being,  and  Lord  Coke  justi- 
fied and  supported  it  on  the  ground  that  an  executory  devise  after 
a  life  in  being  was  good,  the  utmost  limit  then  allowed  being  a 
life  in  being.  There  is  an  earlier  case  of  Hindc  v.  Lyon,  2  Leon- 
ard, 11,  whicli  ought  perhaps  to  be  noticed,  but  is  an  executory 
devise  after  one  life  only.  iMmpeVs  Case,  10  Co.  Rep.  46,  may 
also  be  menti(med  as  confirming,  but  only  as  coniirming  ^[an- 
ning's  Case.  The  case  of  Child  v.  Baileg,  Cro.  Jac.  459,  which  was 
decided  immediately  after  Lord  Coke's  time,  is  an  authority  the 
other  way,  and  although  the  .Judges  endeavoured  to  distinguisli  it 
from  Manniuf/'s  and  Lampet's  Cases,  it  is  clear  that  the  cases  were 
not  distinguishable.  It  was  affirmed  in  the  Exchequer  Chamber 
by  six  of  the  Judges  (Sir  W.  Jones,  15),  and  they  said  they  would 
not  question  Manning's  and  LampeVs  Cases,  but  that  they  would 
not  extend  the  doctrine,  and  would  not  apply  the  doctrine  therein 
laid  down,  except  in  cases  exactly  similar.  The  next  case  is 
that  of  PrJls  V.    Broivn,    Cro.    Jac.    590,   called  l)y  Lord  Kenyon 
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the  Magna  Charta  of  this  *  branch  of  the  law:  but  all  [*  389] 
that  was  decided  there  was  the  legality  of  an  executory 
devise  on  a  contingency  not  exceeding  a  life  in  being,  and  even 
this  case  was  doubted  by  Chief  Baron  Montague,  in  the  Duke  of 
Norfolk's  Case,  to  which  we  shall  advert  immediately.  The  next 
case  is  Sanders  v.  Cornish,  Cro.  Car.  230.  It  was  a  case  of  a  term 
of  years,  and  we  refer  to  it  to  show  that  the  Judges  there  endeav- 
oured to  revive  the  old  doctrine,  that  a  possibility  could  not  be 
limited  after  a  possibility.  The  next  case  is  that  of  Pearse  v. 
Eccrr,  Pollexfen,  29,  in  which  the  Judges  also  stated  their  deter- 
mination not  to  go  further  than  Manning's  Case.  The  case  of 
(Turing  v.  Bickcrstaff,  Pollexfen,  31,  is  the  next  case,  and  the  tirst 
case  wherein  the  opinion  of  the  Judges  was  called  for  respecting 
several  lives,  all  in  existence  at  the  same  time ;  and  the  case  that 
comes  next  is  that  of  Snow  v.  Guttler,  1  Levinz,  135.  There  the 
Court  seems  rather  to  have  retrograded,  and  again  confined  the 
rule  to  one  life,  for  in  that  case  they  would  not  allow  fourteen 
years  after  a  life  in  being,  even  in  reference  to  minority.  How- 
ever, in  Love  v.  Windham,  2  Keble,  637,  1  Mod.  50,  which  is 
the  next  case,  the  Judges  again  allowed  of  several  lives.  In  the 
same  year  the  case  of  Wood^  v.  Saunders,  Poll.  35,  2  Swans.  467, 
was  decided,  the  case  so  much  relied  on  in  the  Duke  of  .Norfolk's 
Case  by  Chief  Baron  Montague.  The  important  case  of  Taylor 
V.  Biddal,  2  Mod.  289,  is  the  next  in  point  of  date,  and  it  is  the 
firit  authority  that  an  executory  devise  might  be  limited  after  a 
life  in  being,  and  twenty-one  years,  in  reference  to  minority. 

The  Duke  of  Norfolk's  Case,  called  the  case  of  perpetuity,  is  the 
next  (3  Ch.  Ca.  1,  2  Freeman,  72,  Pollexfen,  223).  The' 
Lord  Chancellor  Nottingham  *  was  assisted  by  the  two  [*  390] 
Chief  Justices  and  Chief  Bakon,  who  were  against  the 
executory  devise ;  the  Lord  Chancellor  was  in  favour  of  it ;  and 
Lord  Chief  Justice  North,  who  decided  Taylor  v.  Biddal,  was  one 
of  the  three  Chiefs.  This  case  was  reversed,  after  Lord  Notting- 
ham's death,  by  Lord  North,  then  Lord  Keeper,  but  was  after- 
wards affirmed  by  the  House  of  Lords,  reversing  Lord  Keeper 
North's  decree.  The  next  in  order  is  that  of  Massenburgh  v. 
Ashe,  1  Vern.  234,  304;  and  the  next  case  in  point  of  date  is 
that  of  Lloyd  v.  Carew,  Pre.  in  Chan.  72,  and  Shower's  Cases  in 
Pari.  137.  Upon  what  ground  was  that  case  decided?  On  the 
ground  of   twenty-one    years   being    allowed?      No;   but   on    the 
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ground  that  a  reasonable  time  was  necessary  to  be  allowed  to  per- 
form the  condition,  whicli  could  not  have  been  executed  in  the 
life  of  the  donoi.  The  bill  was  in  the  tirst  instance  dismissed, 
Init  that  decision  was  reversed  in  the  House  of  Lords.  After  the 
case  of  Liiddiiujtoii  v.  Kime,  Ld.  llaym.  203-7,  next  in  date 
came  a  very  important  case,  which  clearly  shows  that  the  utmost 
then  allowed  was  a  life  or  lives  in  beiiiL;.  That  was  the  case  of 
Scattcrwood  v.  Edge,  1  .Salk.  229.  The  (Jourt  held  tliat  twenty 
or  thirty  years  was  the  probable  result  of  taking  lives  in  being, 
and  in  the  general  use  made  of  taking  lives  in  a  family  settlement, 
limiting  one  remainder  after  another,  that  might  be  a  fair  calcula- 
tion ;  but  when  you  come  to  talk  of  twenty-eiglit  lives,  the  calcu- 
lation must  be,  not  twenty  or  thirty  years,  but  fifty  or  seventy 
years,   thereby  substituting  years  for  lives. 

The  cases  that  come  next,  are  Marks  v.  Marks,  10  Mod.  419, 
and  Gore  v.  Gore,  2  P.  Wms.  28,  68,  and  Maddox  v.  Staines,  2  P. 
Wms.  422,  and  Stephens  v.  Stephens,  Ca.  temp.  Talb.  228,  which 
last  was  decided  by  Lord  Hakdwicke,  as  Chief  Justice, 
[*  391]  and  Lord  Talbot,  as  Lord  *  Chancellor;  and  which  Lord 
Talbot  hoped  would  be  a  leading  case  in  the  decision  of 
all  questions  of  this  kind.  Giirncll  v.  Wood,  Willes,  213,  is  the 
next  case,  and  in  that  it  is  (juite  clear  what  Lord  Chief  Justice 
Willes  meant,  taking  the  whole  of  his  judgment  together,  for 
when  the  cases  alluded  to  by  him  are  Stephens  v.  Stephens  and 
Taylor  v.  Biddal,  and  we  have  the  authority  of  Lord  Hardwicke 
that  before  Stephens  v.  Stephens,  Taylor  v.  Biddal  was  the  only 
case,  it  is  clear  he  must  have  intended  the  twenty-one  years  in 
reference  to  minority  :  and  he  says,  executory  devises  are  in  wills 
what  contingent  remainders  are  in  settlements;  and,  by  wliat  be 
says  in  another  ])ait  of  his  judgment,  he  means  tliat  in  respect  oi 
a  contingent  lemaincler,  when  the  contingency  happens,  it  vests 
in  the  remainder-man,  luit  he  cannot  alienate  until  he  attains 
twenty-one.  Put  in  respect  of  executory  devi.ies,  which  were 
taken  from  contingent  remainders,  tlio  vesting,  as  well  as  the 
])Ower  of  alienation,  may  l»e  susjunided- until  tlie  devisee  attains 
twenty-one.  From  the  case  of  Sheffield  v.  Lord  Orrery,  ."'>  Atkins, 
282,  another  case  decided  by  Lord  Hardwicke  as  Lord  Chancel- 
lor, it  appears  that  Lord  Hardwicke  thought  that  the  twenty-one 
y(^ars  must  lie  in  reference  to  minority,  which  was  the  exact  jioint 
Avhicli    Ih'   dc^eifled    in    Stepliens   v.     Stephens.      In    the    srinif    yeaj 
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(1745),  the  case  of  Gulliver  v.  Wicket  was  decided  in  the  King's 
liench,  1  Wilson,  105.  The  limitation  there,  no  doubt,  was  a 
■contingent  remainder,  and  in  reference  to  the  devise,  and  takinu' 
the  whole  of  what  is  said  Ly  the  Chief  Justice,  it  must  he  in- 
tended, that  speaking  of  twenty-one  years,  he  referred  such  time 
lo  minority  ;  but  at  al.  ev^ents,  the  most  that  can  be  said,  is,  that 
this  case  left  the  (|^uestion  the  same  as  it  was  before.  Then 
■came  the  *  case  of  Bullock  v.  Stones,  2  Ves.  Sen.  521,  a  [*  392] 
very  important  case,  as  it  shows  that  Lord  Hakdwicke 
retained  the  same  opinion  which  he  entertained  in  the  preceding 
■cases.  Goodman  v.  Goodright,  2  Burr.  874,  is  the  next  case,  in 
the  Court  of  King's  Bench;  it  is  unnecessary  to  state  the  facts, 
but  merely  to  refer  your  Lordships  to  what  Lord  Mansfield  said. 
Ill  Michaelmas  Term  in  the  same  year  was  decided  the  important 
•case  of  The  Duke  of  Marlhorougli  v.  Godoljjhtn,  1  Eden's  Eeports, 
404,  418,  l)y  which  it  appears  that  Lord  Nokthington  enter- 
tained the  same  opinion  as  Lord  Talbot  and  Lord  Hakdwicke 
<Ud,  that  a  term  of  twenty-one  years  was  not  a  term  in  gross. 
That  case  came  before  this  House,  and  the  same  doctrine  is  laid 
down  in  the  printed  case  for  the  respondent,  signed  by  Mr.  York 
and  other  eminent  counsel,  and  is  not  contradicted  by  the  reasons 
on  the  other  side.  (3  Bro.  Pari.  Cases,  245. )  The  next  case  that 
•occurred,  after  that  of  Doc  v.  Fonaerean,  Douglas,  470,  490,  is 
.the  case  of  Heath  v.  Heath,  1  Bro.  Ch.  Ca.  147,  decided  by  Lord 
Thurlow.  Ls  not  that  an  actual  case  of  minority  ?  Is  it  any- 
thing more  than  what  might  be  effected  by  legal  limitations  ?  A 
limitation  to  Edward  Heath  for  life,  with  remainder  to  his  son  in 
tail,  with  remainder  to  William  Heath  in  fee.  It  is  in  eliect  that 
it  is  a  devise  to  Edward  Heath  in  fee,  but  if  he  should  die  with- 
out leaving  a  son  at  his  death,  capable  of  alienating,  it  should 
tlieu  go  over.  Our  proposition  is,  that  the  term  is  not  an  abso- 
lute term  of  twenty-one  years ;  that  it  has  in  all  cases  reference  to 
infancy,  and  all  that  tliat  case  decides  is,  that  it  is  not  nece^-'sary 
that  the  infancy  or  minority  should  be  that  of  the  party  to  take, 
or  the  party  from  whom  it  is  taken.  The  case  of  Jec  v.  Andh';:, 
1  Cox,  324  (T  R.  R.  46),  decided  by  Lord  Kenyon,  as 
Master  of  the  Rolls,  *  must  have  been  erroneously  dc-  [*  .".9:;] 
cided,  if  tliis  term  of  twenty-one  years  be  an  absolute 
term,  au.i  so  must  have  been  the  case  of  Iloutledyc  v.  Donrll,  2 
Ves.   .run.  357  (2  R.  R.  250),   before  Lord  Alvanley,  as  Master 
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OF  THE  Rolls;  becau.se  if  tliere  may  he  an  ab.solute  term  of  tweutv- 
one  years,  the  testator'.s  daughter  might  have  appointed  to  is.sue 
born  within  the  twenty-one  years  after  her  death,  but  it  was  de- 
cided otlierwise.  The  next  case  of  Long  v.  Blackall,  7  T.  E.  102, 
is  most  important,  as  it  contains  the  opinion  of  Lord  Kenyon, 
distinctly  laid  down,  as  to  the  length  to  which  executory  devises 
can  extend.  That  case  is  also  imp5rtant,  as  being  tlie  first  that 
allowed  the  time  for  periods  of  gestation  at  both  ends  of  the  term. 
Two  years  afterwards  the  case  ThcUusson  v.  Woodford,  4  Ves.  319, 
came  on  to  be  heard  before  Lord  Loughborough  in  the  Court  of 
Chancery,  assisted  by  the  Master  of  the  Rolls  (Lord  Alvaxley), 
and  Justices  Lawrence  and  Bullek.  In  that  case  the  exact  ques- 
tion did  not  arise,  for  there  was  no  term  of  twenty-one  years;  it 
was  merely  a  ca.se  of  lives  in  being.  But  Lord  Alvaxley  being 
afraid,  from  what  Mr.  Justice  Buller  had  said,  that  it  might  l)e 
inferred  that  the  twenty-one  years  might  be  an  absolute  term^ 
without  reference  to  minority,  in  giving  judgment,  expressed 
himself  decidedly  to  the  contrary  (see  4  Ye.s.  319,  326,  337). 
When  that  case  came  afterwards  before  this  House,  the  Judges 
attended,  and  Lord  Chief  Baron  Macdoxald  delivered  their  opin- 
ion, and  in  expressing  that  opinion,  and  referring  to  Lord  Not- 
tingham's judgment  in  The  Dulce  of  Norfolk's  Case,  he  says, 
"  With  an  easy  interpretation,  we  find  from  Lord  Nottingham 
what  that  tendency  to  a  perpetuity  is,  which  the  policy  of  the 
law  has  considered  as  a  public  inconvenience,  namely,  where  an 

executory  devise  would  have  the  effect  of  making  lands 
[*  394]  -unalienable  beyond  the  *  time  at  which  one  in  remainder 

would  attain  his  age  of  twenty-one  years,  if  he  were  not 
born  when  the  limitations  were  executed  "  (11  Ves.  135).  And 
again,  he  .says  (11  Ves.  p.  143),  "  The  established  length  of  time  dur- 
ing which  the  vesting  may  be  suspended,  is  during  a  life  or  lives  in 
being,  the  period  of  gestation,  and  the  infancy  of  such  posthumous 
child. "  And  Lord  Eldon,  in  the  same  case  (p.  146),  expresses 
him.self  to  the  like  effect,  all  strongly  implying,  that  if  there  be 
a  term  added  after  lives  in  being,  it  mu.st  be  with  reference  to 
minority. 

But  your  Lordships  may  see  the  opinion  of  Lord  Eldon  more 
flearly  expressed  in  the  case  of  GriJJiths  v.  Vere,  9  Ves.  131  ;  that 
(iinnioii  most  clearly  implies  that  the  term  of  twenty-one  years  i.s 
not  an  absolute  term,  but  qualified  and  referable  to  infancy.      In 
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the  case  of  Crooke  v.  De  Vanths,  9  Ves.  197,  also  before  Lord 
Eldon,  it  was  decided  that  a  limitation,  to  take  effect  at  the 
expiration  of  thirty  years  from  the  testator's  decease,  was  too 
remote;  and  in  the  case  of  Ladr  v.  Hoi  ford,  Amlj.  479,  the  sus- 
pense of  projierty  for  twenty-six  years  was  held  too  remote;  and 
in  Proctor  \.  Tin-  Bishop  of  Bath  and  Wells,  2  H.  151.  .SBS  (:'.  l\. 
E.  417),  the  ])Ossible  suspense  of  property  f(^r  twenty-four  years 
was  held  too  remote. 

Let  us  next  proceed  to  the  important  case  of  Brard.  v.  Weatcott, 
5  B.  &  Aid.  801  (24  W.  Ft.  553).  That  case  came  on  before  Sir 
AV.  Graxt,  Master  of  the  Eolls  ;  he  sent  it  to  the  Judges  of  the 
Court  of  Common  Pleas,  who  returned  a  certiticate  in  1810.  The 
effect  of  that  certificate,  if  not  overruled,  was  to  allow  an  absolute 
term  of  twenty-one  years.  vSir  W.  (Jraxt  was  not  satisfied  with 
that  certificate,  and  entertaining  the  same  opinion  as  his  prede- 
cessor, Lord  xIlvaxlev,  as  to  the  al)Solute  term  of  twenty-one 
years,  he  sent  the  case  back  to  tbe  Court  of  Common  Pleas, 
particularly  *  putting  the  question  to  tbe  Judges.  They  [*  395] 
returned  a  certificate  (5  Taunt.  392,  406),  in  1S13,  con- 
firming their  former  determination,  and  thereby  establishing  the 
validity  of  an  absolute  term  of  twenty-one  years.  Pietween  these 
Iwo  certificates  tbe  point  was  most  ably  discussed  ])y  a  very 
learned  aiul  able  writer,  who  was  against  the  validity  of  the 
absolute  term  of  twenty-one  years.  The  case  came  on  afterwards 
before  Lord  Eldox,  Chaxcellor,  who,  not  being  satisfied  with  the 
certificates,  sent  the  case  to  tlie  Judges  of  the  Court  of  King's 
Bench  for  their  opinion.  The  Judges  of  the  Court  of  King's 
Bench  differed  from  the  Judges  of  the  Court  of  Common  Pleas, 
and  returned  a  certificate  (5  B.  &  Aid.  814),  that  the  devises  over 
were  void,  thereby  confirming  the  opinions  of  Lords  Talbot, 
Hardwicke,  Northixgtox,  AIaxsfield,  Kexyox,  and  Alvaxley, 
tliat  the  term  was  not  an  absolute  term,  but  referred  to  minority. 
The  case  came  on  again  upon  that  certificate  (1  Turn.  &  Euss. 
25),  before  Lord  Eldox,  and  it  was  o])jected  to  the  certificate,  that 
it  did  not  contain  a  sufficient  answer  to  the  case,  and  that  it  could 
not  be  collected  from  it,  whether  the  circumstance,  that  the  limi- 
tations were  to  take  effect  at  the  end  of  a  term  of  twenty-one  years 
without  reference  to  the  infancy  of  the  person  intended  to  take, 
created  such  a  suspense  in  tlie  vesting  as  to  render  the  limitations 
void.      But  Lord  Eliiox  said  it  was  imnossil^le  that  the  Court  of 
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King's  Bench  should  not  have  considered  that  point.  The  cer-- 
titicate  iiflnrded  a  .'jubstantial  answer  to  the  (questions  put,  and  tlu^ 
iiiclinaiiun  ol"  his  own  opinion  was,  that  the  Court  of  King's 
I>ench  was  right.  The  question  therefore,  as  it  appears  to  us,  is- 
decided  by  all  these  cases.  There  is  not  a  single  case  that  can  he- 
adduced  where  an  al)solute  term  lias  Ijccii  aHowed  after  a  life  or 

lives.      These  decisions,  and  the  dicta  of  all  the  learned 
[*  396]  Jutlges  to  whom  we  have  referred,  *  establish  the  contrary^ 

and  that  the  term  must  be  referable  to  minority. 
Now  with  respect  to  the  text-writers,  and  first  in  respect  of  Mr.. 
Fearne,  the  passage  in  his  book  may  probably  be  cited  to  induce 
your  Lordships  to  think  that  it  was  his  opinion  that  an  absolute 
term  of  twenty -one  years  was  allowed.  Con.  Rem.  and  Ex.  Dev. 
431.  But  we  submit,  that  the  whole  of  his  reasoning  on  the  point, 
and  the  cases  which  he  refers  to  as  illustrations,  warrant  the  con- 
trary inference,  which  is,  that  the  jieriod  of  twenty-one  years, 
which  he  states  to  be  the  utmost  limit  after  a  life  or  lives  in 
being,  for  deferring  the  vesting  of  the  estate,  has  reference  to  in- 
fancy. The  late  Mr.  Cruise,  in  the  sixth  volume  (445),  of  his 
Digest,  and  Mr.  Justice  Blackstone,  in  the  second  volume  (174), 
of  his  Commentaries,  have  also  laid  down,  that  the  utmost  length 
that  has  been  allowed  for  the  contingency  of  an  executory  devise, 
is  that  of  a  life  or  lives  in  being,  and  twenty-one  years  afterwai'ds. 
From  the  reasoning  of  these  writers,  and  the  cases  cited  by  them, 
we  are  entitled  to  conclude,  that  they  did  not  mean  the  twenty- 
one  years  as  an  absolute  term.  Now  if  the  term  of  twenty  years- 
cannot  l)e  an  absolute  term,  if  the  testator  has  exceeded  the  limits 
allowed  by  taking  this  term,  then  the  whole  macliinery  must,  as 
we  conceive,  fall  to  the  ground.  In  L('(lc  v.  Ilnlford  the  wliolc 
was  considered  bad,  and  there  was  no  modelling  of  it;  so  also  it 
was  held  in  Croohx  v.  De  Vfindes,  already  cit(!d,  in  Ware  v.  I'ol- 
hill,  11  Ves.  257,  283  (8  1\.  B.  144),  in  ln)-<l  SnvtJniuipton  v.  Hie 
Marquis  of  Hertford,  2  Ves.  &  B,.  54  (13  B.  11  18),  and  in  Mar- 
shall V.  Hollovaii,  2  Swans.  432  (19  R.  B.  94).  If,  then,  the 
term  of  twenty  years  be  cut  off,  the  consequence  will  be,  that 
there  will  be  persons  in  esse,  and  willing  to  take  if  they  could  be 

allowed  to  do  so  by  law,  during  the  term  of  twenty  years. 
[*  397]   P)Ut  they  cannot  take  during  that  term,  because  it  is  *  void, 

and  yet  tlic  gift   ov(m-  r-annot  be  accelerated,  liecanse  the 
testator  has  said   ili;it   no  ])erson  shall    hikt!  the  estate  as  ]iurchaser 
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until  tlie  expiration  of  that  term,  and  your  Lordships  would  not 
violate  tlie  testator's  intentions.  There  is  one  period  of  time, 
composed  of  both  terms,  upon  which  the  testator  says,  certain 
trusts  are  to  arise.  That  period  exceeds  the  boundary  allowed  bv 
the  law,  and  therefore  all  the  trusts  must  fail.  After  the  cases 
of  Goring  v.  Bickerstaff  and  Thellusson  v.  Woodford,  there  can  be 
no  doubt  that  the  vesting  of  property  can  be  suspended  for  any 
number  of  lives,  with  this  qualiHcation  annexed  by  Lord  Chief 
Baron  Macdon^ald  and  Lord  Eldon,  that  they  are  not  to  exceed 
that  number  to  which  testimony  can  be  applied  to  determine  wdien 
the  survivor  of  the  lives  dropped.  Is  that  the  case  here  ?  Of  the 
twenty-eight  lives,  twenty-one  are  altogether  unconnected  with 
the  parties  or  the  testator,  all  young  and  unsettled  in  life.  These 
twenty-one  persons  may  go  all  over  the  world,  to  the  East  and 
West  Indies,  to  North  and  South  America,  and  how  could  it  be 
]>ossible  in  such  a  case  to  determine  when  the  survivor  dropped. 
Hut  the  purposes  also  for  which  the  lives  are  taken  must  be  legal. 
1)1  Thellusson  v.  Woodford,  tliey  were  taken  for  the  purpose  of 
accumulati(m,  such  purposes  being  then  legal.  But  what  are  the 
lives  here  taken  for  ?  For  the  purpose  of  supporting  limitations 
void  at  law.  The  testator  is  guilty  of  a  fraud  upon  the  rule  of 
law  by  the  use  he  has  made  of  the  twenty-eight  lives ;  for  it  is  a 
maxim  of  law,  that  that  which  cannot  be  done  directly,  cannot  be 
done  indirectly.  But  it  is  said  that  the  exility  of  the  interests, 
viz.,  one  hundred  and  twenty  years,  determinable  on  lives  and 
twenty  years  afterwards,  out  of  wliich  the  trusts  are  to  arise, 
privileges  the  trusts  declared  at  this  period  of  time ;  but  in  refer- 
ring to  perpetuity,  limitations  are  to  be  considered  according  to 
their  legal  effect,  and  not  by  the  quantity  of  interests  out 
i>f  which  they  are  *  to  arise;  otherwise  limitations  held  [*  39.9] 
good  in  one  case  would  be  considered  bad  in  another. 

The  term  of  one  hundred  and  twenty  years  is  as  vicious  as  the 
lerm  of  twenty  years  is  illegal,  and  the  trusts  declared  of  both  are 
void ;  and  so  also  are  the  ulterior  trusts ;  —  the  direction  to  convey 
the  inheritance  from  and  after  the  expiration  of  the  terms.  All 
the  limitations  therefore  being  void,  why  should  the  trust  for 
accumulation  be  retained?  The  accumulation  was  directed  for 
purposes  not  allowed  by  the  law,  then  why  continue  the  accumu- 
lation ?  The  heir-at-law  and  next  of  kin  have  a  right  to  deter- 
mine   it.      The    point   which    arises    between    them    is    this :    the 
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personal  estate  is  directed  to  be  laid  out  in  the  purchase  of  lands, 
to  be  settled  to  certain  uses,  which  we  hold  to  be  illegal.  The 
purpose  mid  object  the  testator  had  in  view  is  not,  and  it  cannot 
be,  accomplished.  Then  what  superior  right  or  equity  has  the 
heir-at-law  over  the  next  of  kin  to  ask  the  Court  that  the  property 
legally  belonging  to  the  next  of  kin,  dedicated  by  the  testator  for 
purjioses  which  cannot  be  effected,  should  belong  to  him?  Where, 
in  the  will,  has  the  testator  shown  a  preference  to  his  heir-at-law^ 
over  his  next  of  kin?  The  case  of  Treyoiiwell  v.  Sjidenhnm,  3 
Dow.  194  (15  \i.  E.  40),  is  in  point  of  principle  in  favour  of  the 
next  of  kin.  It  was  decided  there  tliat  the  heir-at-law  was  en- 
titled to  all  that  was  viciously  given.  Why  '.  Because  his  right- 
must  be  defeated  by  a  valid  disposition.  Is  not  the  same  prin- 
ciple to  be  applied  in  case  of  personal  estate  and  next  of  kin. 
Everything  belongs  to  the  next  of  kin  in  like  manner  as  to  the 
heir-at-law,  that  is  not  taken  away  by  valid  disposition ;  here 
nothing  is  taken  away  by  valid  disposition.  The  personal  estate 
must  therefore  be  considered  as  undisposed  of,  and  therefore  be- 
longs to  the  next  of  kin. 
[*  399]  *  The  further  consideration  of  the  case  was  then  ad- 
journed, and  not  resumed  \uitil  the  session  of  1833,  when 
Mr.  Preston  and  Mr.  Wilbraham,  for  the  respondents,  argued  .   .   . 

in  support  of  the  decree  below.    .    .    . 
[407]       Sir  Edward  Sugden,  in  reply.    ... 

[410]       The  Louu  Chancellor,  after  suggesting  that  he  should 

be  glad  of  the  assistance  of  the  counsel  in  framing  questions 

for  the  learned  Judges,  in  order  to  dispose  effectually  of  this  ([ues- 

tion,    moved   to   postpone   the   further   consideration   of   the   case, 

whicli  was  agreed  to. 
[*411]       *  The   learned   Judges  who   attended,    were  Justices  A. 

r.VUK,    LlTTLEDALE,    GaSELEE,     l>0riANQL'1''l',    AlDEKHOX,    J. 

Paiik,  and  Taixton,  Barons  Baylev,  Vaichax,  Boij.Axn,  and 
Cri'uXEY;  and  the  following  were  tlie  ([uestions  submitted  to 
them  :  — 

First,  Whethei-  a  limitation,  liy  way  of  executory  devise,  is 
void,  as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  one  or  more  life  or  lives  in  being,  and 
upon  the  expiration  of  a  term  of  twenty-one  years  afterwards,  as 
a  term  in  gross,  and  without  reference  to  the  infancy  of  any  ])er- 
son  w1k»  is  to  take  under  sucli  limitation,  or  of  any  oth(M'  person. 
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Secondly,  Whether  a  limitation  by  way  of  executory  devise  is 
void,  as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  tleterniination  of  a  life  or  lives  in  being,  and  upon  the 
expiration  of  a  term  of  twenty-one  years  afterwards,  together  with 
the  number  of  months  equal  to  the  ordinary  period  of  gestation ; 
but  the  whole  of  such  years  and  months  to  be  taken  as  a  term  in 
gross,  and  without  reference  to  the  infancy  of  any  person  what- 
ever,  born  or  en  ventre  sa  mere. 

Thirdly,  Whether  a  limitation,  by  way  of  executory  devise  is 
void,  as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  a  life  or  lives  in  being,  and  upon  the 
expiration  of  a  term  of  twenty-one  years  afterwards,  together  with 
tfie  number  of  months  equal  to  the  longest  period  of  gestation ; 
liut  the  whole  of  such  years  and  months  to  be  taken  as  a  term  in 
gross,  and  without  reference  to  the  infancy  of  any  person  what- 
ever,  born  or  en  ventre  set  mere. 

The  learned  Judges  attended  again  on  a  subsequent  day,  and  Mr. 
Baron  Bayley  delivered  their  opinion  as  follows  ;  first,  in  answer 
to  the  first  question  :  —  I  am  to  return  to  your  Lordships  the  unani- 
mous opinion  of  the  Judges  who  have  heard  the  argument 
at  your  Lordships'  *  bar,  that  such  a  limitation  is  not  too  [*  412] 
remote,  or  otherwise  void.  Upon  the  introduction  of 
executory  devises,  and  the  indulgence  thereby  allowed  to  testators, 
care  was  taken  that  the  property  which  was  the  subject  of  them 
should  not  be  tied  up  beyond  a  reasonable  time,  and  that  too  great 
a  restraint  upon  alienation  should  not  be  permitted.  The  cases  of 
Lloyd  V.  Carew,  1  Show.  Pari.  Cas.  137,  in  the  year  1696,  and 
Marks  V.  Marls,  10  Mod.  419,  in  the  year  1719,  established  the 
point,  that  for  certain  purpo.ses,  such  time  as,  with  reference  to 
those  purposes,  might  be  deemed  reasonable,  beyond  a  life  or  lives 
in  being,  might  be  allowed.  The  pur})Ose,  in  each  of  those  cases, 
was,  to  give  a  third  person  an  option,  after  the  death  of  a  particu- 
lar tenant,  to  purchase  the  estate ;  and  twelve  months  in  the  first 
case,  and  three  months  in  the  other,  were  held  a  reasonable  time 
for  that  purpose.  These  cases,  however,  do  not  go  the  length  for 
which  they  were  pressed  at  your  Lordships'  bar;  they  do  not 
necessarily  warrant  an  inference  that  a  term  of  twenty-one  years, 
for  which  no  special  or  reasonable  purpose  is  assigned,  would  also 
])e  allowed ;  and  I  do  not  state  them  as  the  foundation  upon  which 
our  opinion  mainly  depends.      They  are  only  important  as  estab- 
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li.sliing  that  a  life  or  lives  in  being  is  not  the  limitation;  that 
there  are  cases  in  wliich  it  may  be  exceeded.  Tayhr  v.  Biddal 
(1677),  2  Mod.  289,  is  the  first  instance  we  have  met  with  in  the 
books,  in  which  so  great  an  excess  as  twenty-one  years  after  a 
life  or  lives  in  being  was  allowed,  and  that  was  a  case  of  infancy. 
It  was  a  limitation  to  the  heirs  of  the  body  of  llol)ort  Warton,  and 
their  heirs,  as  they  should  attain  the  respective  ages  of  twenty- 
one;   there  might  be  an  interval,   therefore,   of  twenty-one  years 

between  the  death  of  Eobert,  till  whirh  time  no  one  coidd 
[*  413]  be  heir  of  his  *  body,  and  the  period  when  such  heir  should 

attain  twenty-one,  till  which  time  the  estate  was  not  to 
vest;  and  that  limitation  was  held  good  by  way  of  executory 
devise.  That,  however,  was  a  case  of  infancy,  and  it  was  on 
account  of  that  infancy  that  the  vesting  was  ]iostponed.  This 
case  was  followed  by,  and  was  the  foundation  of,  the  decision  in 
Stejjiiens  v.  Stephens,  Cas.  temp.  Talb.  2.')2.  That  was  a  case  of 
infancy  also.  The  executory  devi.se  tliere  was,  "  to  such  other 
son  of  the  body  of  my  daughter,  INIary  Stephens,  by  my  son-in- 
law,  Thomas  Stephens, -as  .shall  happen  to  attain  the  age  of  twenty- 
one  years,  his  heirs  and  assigns  forever;"  and  the  Judges  of  the 
Court  of  King's  Bench  certified  that  the  devise  was  good.  The 
certificate  in  that  case  is  peculiar:  it  refers  to  Taylor  v.  Biddal, 
and  says,  "  that  however  unwilling  they  might  be  to  extend  the 
rules  laid  down  for  executory  devises  beyond  the  rules  generally 
laid  down  by  their  predecessors,  yet,  u})on  the  autliority  of  that 
judgment,  and  its  conformit}'  to  several  late  determinations  in 
cases  of  terms  for  years;  and,  considering  that  the  ]iower  of  alien- 
ation would  not  1)6  restrained  longer  tliaii  the  law  would  restiain 
it,  vi/. ,  duiing  the  infancy  of  the  tirst  laker,  whirh  could  not 
reasonably  be  said  to  extend  to  a  perpetuity;  and  cousideiing  that 
.such  construction  would  make  the  testator's  whole  disposition  tak(^ 
effect,  which  otherwise  would  b('  defeated;  they  were  of  opinion 
that  that  devi.se  was  good  by  way  of  executory  devise. "  This  also 
was  a  case  of  infancy  ;  it  was  on  account  of  tliat  infancy  that  the 
vesting  of  the  estate  was  postponed;  and  tliough,  under  that  limi- 
tation, the  vesting  of  the  estate  might  be  delayed  for  twenty-one, 
years  after  the  deaths  of  Thomas  and  Mary  Stephens,  it  did  not 
follow  of  necessity  that  it  would;  and  it  might  vest  at  a 
[*  414]  much  earlier  period.  *  These  decisions,  thereffue,  do  not 
distincth'  or  necessnrily  establish  i\\v  positi(jn,  that  a  term 
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in  gross  for  twenty-one  years,  without  any  reference  to  infancy, 
^fter  a  life  or  lives  in  esse,  will  be  good  by  way  of  executory  de- 
vise;   but   there  is  nothing  in  them    necessarily  to  confine  it  to 
tiases  of  infancy ;  the  contemporaneous  understanding  might  have 
been,  that  it  extended  generally  to  any  term  of  twenty-one  years ; 
and  there  are  some  autliorities  which   lead  to  a  belief  that  such 
was  the  case.      In  ilvodtitle  v.    Jl'ood,  Willes,  21M,  7  T.  R  103  n. , 
Lord  Chief  Justice  Willes  discusses  shoitly  the  doctrine  of  exec- 
iitory  devises,  and  notices  their  progress  of  late  years.      He  says, 
^' The  doctrine  of  executory  devises  has  been  settled;  they  have 
not  been  considered  as  bare  possibilities,  but  as  certain  interests 
and  estates,  and  have  been  resembled  to  contingent  remainders  in 
■all  other  respects,  only  they  have  l)een  put  under  some  restraints, 
to  prevent  perpetuities.      At  first  it  was  held,  that  the  contingency 
must  happen  within  the  compass  of  a  life  or  lives  in  being,  or  a 
reasonable  number  of  years ;  at   length  it  was  extended  a  little 
further,   aIz. ,    to   a   child   en    ventre  sa  ■tnere,   at   tlie   time   of   the 
father's    death ;    because,    as    that    contingency    must   necessarily 
happen  within  less  than  nine  months  after  the  death  of  a  person 
in  being,  that  construction  .would  introduce  no  inconvenience;  and 
the  rule  has,  in  many  instances,  been  extended  to  twenty-one  years 
■after  the  death  of  a  person   in  l)eing  ;  as  in  that  case,    likewise, 
tliere  is  no  danger  of  a  perpetuity.  "      And  in  citing  this  passage 
in  Thellasson  v.    IVoodford,  1   Bos.  &  P.   (N.  E.)   388,  Lord  Chief 
Baron  Magdonald  prefaces  it  by  this  eulogium  :  "  The  result  of 
■all  the  ca,ses  is  thus  summed  u})  by  Lord  Chief  Justice 
AViLLES,  witli  his  usual  accuracy  and  *  perspicuity. "     He  [*  415] 
does,    indeed,   afterwards  say  (1   Bos.  &  P.    (N.  li. )  393), 
after  noticing   Loiu/  v.    Bhiehill,   7  T.    K.    100,   "The  established 
lengtli   of   time   during   which    the  vesting  may  l»e   suspended,    is 
during  a  life  or  lives  in   being,  the  period  of  gestation,  and  the 
infancy  of  the  posthumous  child  ;  "   and  that  rather  implies  that 
he   thought   the   rule    was   confined   to   cases   of   minority.       This 
opinion  of  Willeb,  Ch.   J.,  though  not  published  till  1797,  was 
delivered  in  1740;  and   in  the  minds  of  those  who  heard  it,  or  of 
any  who  had   the  opportunity  of  seeing  it,   might  raise  a  belief 
that  there  were  instances  in  which  a  period  of  twenty-one  years 
after  the  death  of  a  person  in  esse,  without  reference  to  any  minor- 
ity, had  been  allowed  ;  and,  though  there  be  no  such  case  reported, 
it  does  not   follow  tlii't  none  :-n(']i   was  decided.      In  Goodman  v. 
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Croodright,  2  Burr.  S79,  is  this  passage,  "  Lord  Ch.  J.  jMaxsfield, 
says,  'It  is  a  future  devise,  to  take  place  after  an  indelinite  failure 
of  issue  of  the  body  of  a  former  devisee,  which  far  exceeds  the 
allowed  compass  of  a  life  or  lives  in  being,  and  twenty-one  j-ears 
after, '  which  is  the  line  now  drawn,  and  very  sensibly  and  rightly 
drawn."  This  was  published  in  1766;  and,  whether  the  last 
approving  paragraph  was  the  language  of  Lord  Chief  Justice  Man.s- 
FIELI)  or  the  reporter,  it  was  calculated  to  draw  out  some  contra- 
diction or  explanation,  if  that  were  not  generally  understood  by 
the  profession  as  the  correct  limitation.  Tn  Buchivorth  v.  Thir- 
kell,  3  Bos.  &  P.  654  n.,  10  Moore,  2:58  n. ,  Lord  Mansfield  says, 
"  I  remember  the  introduction  of  the  rule  which  prescribes  the 
time  in  which  executory  devises  must  take  effect,  to  ])e  a  life  or 
lives    in    being,    and    twenty -one  years    afterwards. "      In    Jce  v. 

Aodlcij,  1  Cox,  325  (1  \\.  E.  46),  Lord  Kexyox  (ALvstek 
[*416]  OF  THE  EoLLs)  says,  "  The  limitations  of  personal  *  estate 

are  void,  unless  they  necessarily  vest,  if  at  all,  within  a 
life  (jr  lives  in  being,  and  twenty-one  years,  or  nine  or  ten  months 
afterwards.  This  has  been  sanctioned  by  tlie  oj)inion  of  Judges  of 
all  times,  from  the  Didr  of  Norfolk'^  Ch>^v,  3  Ch.  Ca.  1,  to  the 
present  time;  it  is  grown  reverend  by  age,  and  is  not  now  to  be 
broken  in  upon."  In  Lonij  v.  BlackaU,  7  T.  T\.  102,  the  same 
learned  Judge  says,  "  The  rules  respecting  executory  devises,  have 
conformed  to  the  rules  laid  down  in  the  construction  of  legal 
limitations;  and  the  Courts  have  said  that  the  estates  shall  not 
be  unalienable  by  executory  devises  for  a  longer  time  than  is 
allowed  by  the  limitations  of  a  common-law  conveyance.  In  mar- 
riage settlements  the  estate  may  be  limited  to  tlie  first  and  other 
sons  jof  the  marriage  in  tail ;  and  until  the  peison  to  whom  the 
last  remainder  is  limited,  is  of  age,  the  estate  is  unalienable.  In 
conformity  to  that  rule,  the  Courts  have  said,  so  far  we  will  allow 
executory  devises  to  be  good. "  And,  after  referring  to  the  Duke 
(if  Norfolk's  Case,  he  concludes,  "'  It  is  an  established  rule,  that 
an  executory  devise  is  good,  if  it  must  necessarily  happen  within 
a  life  or  lives  in  being,  and  twenty -one  years,  and  the  fraction  of 
another  year,  allowing  for  the  time  of  gestation."  In  irUkinson 
v.  South,  7  T.  R  558,  Lord  Kkxyon  says,  "  The  rule  respecting 
executory  devises  is  extremely  well  settled,  and  a  limitation,  by 
way  of  executory  devise,  is  good,  if  it  may  (1  think  it  slionld  Ije, 
musi)  take  ]»lace  aft:'r  a  lilV  or  Vw'  ^  in   luiiiLf.  ami  within  twenty- 
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one  years,  and  tlie  fiaction  of  another  year  afterwards. "  We 
would  not  wish  the  House  to  suppose,  tliat  there  were  not  expres- 
sions in  other  cases  about  the  same  jieriod,  from  which  it 
niioht  clearly  be  collected,  that  *  minority  was  originally  [*  417] 
the  foundation  of  the  limit,  and  to  raise  some  presum])tion 
thai  the  limit  of  twenty-one  years  after  a  life  in  being  was  con- 
fined, to  cases  in  which  there  was  such  a  minority ;  but  the  nuanner 
in  which  the  rule  was  expressed  in  the  instances  to  which  I  have 
referred,  as  well  as  in  text-writers,  appears  to  us  to  justify  the 
conclusion,  that  it  was  at  length  extended  to  the  enlarged  limit 
of  a  life  or  lives  in  being,  and  twenty-one  years  afterwards.  It  is 
difficult  to  suppose,  that  men  of  such  discriminating  minds,  and 
8o  much  in  the  habit  of  discrimination,  should  have  laiil  down 
the  rule,  as  they  did,  without  expressing  minority  as  a  qualifica- 
tion of  the  limit,  particularly  when,  in  many  of  the  instances, 
they  had  minority  before  their  eyes,  had  it  not  been  their  clear 
inulerstanding,  that  the  rule  of  twenty-one  years  was  general, 
M-ithout  the  qualification  of  minority.  Mr.  Justice  Blackstone, 
in  his  Commentaries  (2  Pdackstone's  Commentaries,  174,  16th 
edition),  puts  as  the  limits  of  executory  devises,  that  the  contin- 
gencies ought  to  be  such  as  may  happen  within  a  reasonable  time, 
as  within  one  or  more  lives  in  being,  or  within  a  moderate  term 
of  years;  for  Courts  of  justice  will  not  indulge  even  wills,  so  as 
to  create  a  perpetuity.  The  utmost  length  that  has  been  hitherto 
allowed  for  the  contingency  of  an  executory  devise,  of  either  kind, 
to  happen  in  is,  that  of  a  life  or  lives  in  being,  and  twenty-one 
years  afterwards ;  as,  when  lands  are  demised  to  such  unborn  son 
of  di.  feme  covert  as  shall  first  attain  twenty-one,  and  his  heirs,  the 
utmost  length  of  time  that  can  happen  before  the  estate  can  vest 
is,  the  life  of  the  mother,  and  the  subsequent  infancy  of  her  son ; 
«nd  this  has  been  decreed  to  be  a  good  executory  devise.  Mr. 
Fearne,  in  his  elaborate  work  upon  Executory  Devises,  lays  down 
the  rule  in  the  same  way  :  "  An  executory  devise,  to  vest  within 
a  short  time  after  the  period  of  a  life  in  being,  is  good;  " 
as  *  in  Lloiid  v.  Careio,  which  he  states,  and  MarL-i  v.  [*  418] 
Marks;  and  he  says,  "The  Courts,  indeed,  have  gone  so 
far  as  to  admit  of  executory  devises,  limited  to  vest  within  twenty- 
one  years  after  the  period  of  a  life  in  being  ; "  as  in  Stephens  v. 
Stephens,  Taylor  v.  JJiddal,  Sahhcrton  v.  Sahbarto7i,  Cas.  temp. 
Talb.    55,   245,   all  of  which  he  states,   and  in  all  of  which  the 
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vesting  was  postponed  on  account  of  minority  only ;  and  then  he- 
draws  this  conclusion,  "  That  the  law  appears  to  be  now  settled, 
that  an  executory  devise,  either  of  a  real  or  personal  estate,  which 
must,  in  the  nature  of  the  limitation,  vest  within  twenty-one 
years  after  the  period  of  a  life  in  being,  is  good  :  and  this  appears 
to  be  the  longest  period  yet  allowed  for  the  vesting  of  such 
estates."  The  instances  put,  all  instances  of  minority,  might. cer- 
tainly have  suggested,  that  it  was  in  eases  of  minority  only  that 
the  twenty-one  years  were  allowed;  but,  l)y  stating  it  generally, 
as  he  did,  he  must  have  considered  twenty-one  years  generally, 
independently  of  minority,  as  the  rule.  The  same  observation 
applies  to  Mr.  Justice  Blackstone.  That  such  was  Mr.  Fearne's 
understanding,  may  be  collected  from  many  other  passages  in  his 
book;  but  from  none  more  distinctly  than  in  the  third  division  of 
his  first  chapter  on  executory  devises  (9th  ed.  399,  401),  where, 
after  having  mentioned  as  the  second  sort  of  executory  devises, 
those  where  the  devisor  gives  a  future  estate,  to  arise  upon  a  con- 
tingency, without  at  present  disposing  of  the  fee,  and  after  put- 
ting several  instances,  he  then  concludes  the  division  thus :  "  And 
the  case  of  a  limitation  to  one  for  life,  and,  from  and  after  the 
expiration  of  one  day  (or  any  other  supposed  period,  not  exceed- 
ing twenty -one  years,  we  may  suppose),  next  ensuing  his  decease, 
then  over  to  another,  may  be  adduced  as  an  instance  of  the  call 

for  the  latter  part  of  the  extent  to  which  1  liave  opened  the 
[*419]   *  second  branch  of  the  general  distribution  of  executory 

devises.  "  And  in  his  third  chapter  (p.  470),  he  begins  his 
eighth  division  with  this  position  :  "  It  is  the  same  (that  is,  that 
an  executory  devise  is  not  too  remote),  if  the  dying  without  issue 
be  confined  to  the  compass  of  twenty-one  years  after  the  period  of 
a  life  in  being. "  And  in  the  eighth  division  of  the  fourth  chap- 
ter (p.  517),  he  says,  "  Tt  seems  now  to  be  settled  that  whatever 
inimber  of  limitations  there  may  be  after  the  first  executory  devise 
(if  the  whole  interest,  any  one  of  them  tliat  is  so  limited  that  it 
must  take  ett'ect,  if  at  all,  within  twenty-one  years  after  the  pei'iod 
of  a  life  then  in  l)eing,  may  be  good  in  event,  if  no  one  of  the 
preceding  limitations  which  would  carry  the  wliole  interest  hap- 
pens to  vest.  "  The  opinion  of  Mr.  Fearne  is  continued  in  the  dif- 
ferent editions,  from  tlie  ]ieriod  when  his  work  was  first  published, 
in  1773,  down  to  Wut  ]iresent  time;  luit,  upon  that  expression 
wl'ifli    occurs    ill    Thclhi^aon    v.     Woodford,   4   Ves.    337,    showing 
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that  a  doubt  existed  in  the  mind  of  Lord  Alvanley,  that  doidjt  is 
introduced  into  a  subsequent  edition,  for  the  purpose  of  considera- 
tion ;  but  it  does  not  appear  to  nie,  from  anything  expressed  by 
liis  great  and  experienced  editor,  or  in  any  note  of  his,  tliat  lie 
thought  the  rule  laid  down  by  Mr.  Fearne  was  not  the  right  and 
correct  rule;  but,  instead  of  that,  he  seems  to  have  intimated, 
that  his  opinion  was  in  conformity  with  it;  because  he  gives 
extracts  from  what  Mr.  Hargrave,  who  agrees  with  Mr.  Fearne, 
liad  said  upon  the  subject,  as  if  the  inclination  of  his  opinion 
was  that  Mr.  Fearne  was  riglit,  and  that  the  unqualified  rule  of 
twenty-one  years  was  correct.  At  length,  in  Beard  v.  Wcstcott, 
5  Taunt.  .393,  the  question,  whether  an  executory  devise 
was  good,  though  it  was  *  not  to  take  effect  till  the  end  of  [*  420] 
an  absolute  term  of  twenty-one  years  after  a  life  in  being 
at  the  death  of  a  testator,  without  reference  to  the  infancy  of  the 
person  intended  to  take,  was  distinctly  and  pointedly  put  by  Sir 
W.  Grant,  the  then  Master  of  the  Eolls;  and  the  Court  of 
Common  Pleas  certifisd  that  it  was.  The  point,  though  neces- 
sarily involved  in  that  will,  was  not  prominently  brought  for- 
ward, either  upon  the  will  itself,  or  upon  the  first  of  the  two  cases 
tliat  was  stated;  and,  lest  it  might  have  escaped  the  notice  and 
consideration  of  the  Court  of  Common  Pleas,  it  was  made  the  sub- 
ject of  an  additional  statement  to  that  Court.  The  first  certificate 
was  in  November,  1812;  the  next  in  November,  1818;  and  the 
Judges  who  signed  them  were  Sir  James  Mansfield,  Mr.  Justice 
Heath,  Mr.  Justice  Lawrence,  Mr.  Justice  Chambre,  and  Mr. 
Justice  GiBBS,  men  of  great  experience,  and  some  of  tliera  very 
familiar  with  the  law  of  executory  devises.  Those  certificates 
stood  unimpeached  until  1822,  when  the  same  case  was  sent  by 
Lord  Eldon  to  the  Court  of  King's  Bench,  and  that  Court  certi- 
fied that  the  same  limitations  whicli  the  Common  Pleas  had  held 
valid,  were  void,  as  being  too  remote ;  but  the  foundation  of  their 
certificate  was,  that  a  previous  limitation,  clearly  too  remote,  and 
which  was  so  considered  by  the  Court  of  Common  Pleas,  made 
those  limitations  also  void  which  the  Common  Pleas  had  held 
good.  The  subsequent  limitations  were  considered  as  being  void, 
not  from  any  infirmity  existing  in  themselves,  but  from  the  in- 
firmity existing  in  the  preceding  limitation ;  and  because  that 
was  a  limitation  too  remote,  the  others  were  considered  as  being 
too  remote  also.      AVhetbev  tlic  ('(jint  <f  Kinu's   I»ench  tiavc  any 
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positive  opinion  on  that,  I  am  unable  to  say.      I  think  the  Court 

of  King's  Bench  would  have  taken  much  more  time  to 
[*  421]  consider  that  point  *  than   they  did,    and   have  given   it 

greater  consideration  than  it  received,  if  they  had  in- 
tended to  differ  from  the  certificate  that  had  been  "iven  Itv  the 
Court  of  Common  Pleas;  but,  when  it  became  totally  immaterial, 
in  the  construction  they  were  putting  upon  the  will,  to  consider 
whether  they  were  or  were  not  prepared  to  differ  from  the  Court 
of  Common  Pleas,  it  is  not  to  be  wondered  at,  that  that  point  was 
not  so  fully  considered  as  it  might  otlierwise  have  been.  Upon 
the  direct  authority,  therefore,  of  the  decision  of  the  Court  of 
Common  Pleas,  in  Beard  v.  Wedcult,  and  the  dicta  by  L.  C.  Jus- 
tice WiLLES,  Lord  Mansfield,  and  Lord  Kenyox,  and  the  rules 
laid  down  in  Blackstone  and  Tearne,  we  consider  ourselves  vrar- 
ranted  in  saying  that  the  limit  is  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards,  without  reference  to  the  infancy  of 
any  person  whatever.  Tliis  will  certainly  render  the  estate  un- 
alienable for  twenty-one  years  after  lives  in  ])eing,  but  it  will  pre- 
serve in  safety  any  limitations  which  may  have  been  made  upon 
authority  of  the  dicta,  or  text-writers  I  liave  mentioned ;  and  it 
will  not  tie  up  the  alienation  an  unreasonable  length  of  time. 

Upon  the  second  and  third  ([uestions  proposed  by  your  Lord- 
ships, whether  a  limitation  by  way  of  executory  devise  is  void,  as 
too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after  the 
determination  of  a  life  or  lives  in  being,  and  upon  the  expiration 
of  a  term  of  twenty-one  years  afterwards,  together  with  the  num- 
Iter  of  months  equal  to  the  ordinary  or  longest  period  of  gestation, 
but  the  whole  of  such  years  and  months  to  be  taken  as  a  term  in 
gross,  and  without  reference  to  the  infancy  of  any  person  what- 
ever, born  or  en  ventre  sa  mere,  the  unauiuuius  opinion  of  the 
Judges  is,  that  such  a  limitation  would  be  void,  as  too  remote. 

They  consider  twenty-one  years  as  the  limit,  and  the 
[*  422]  period  of  gestation  *to  be  allowed  in  those  cases  only  in 

which  the  gestation  exists. 

The  Lord  Cii.wcKLLon  (Lord  BKOTTriiAM).  —  T  shall  move  your 
Lordships  to  concur  in  the  opinions  expressed  by  the  leained 
Baron,  as  the  unanimous  resolutions  of  the  Judges.  Tlw  two  last 
questions  were  put  with  a  view  to  comprehend  nHnc  liilly  tiif 
question   aigued    at   the    bar,   and  to  see    the  origin   nf    the   rub 
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That  rule  was  originally  introduced  in  consec^uence  of  tlie  infancy 
of  parties ;  Init  whatever  was  its  beginning,  it  is  now  to  be  taken 
as  established  l»y  the  dicta  of  the  Judges  from  time  to  time.  A 
decision  of  youl-  Lordships  in  the  last  resort,  assisted  here  by  the 
then  Chief  Justice  of  the  Common  Pleas,  in  Lloijd  v.  Carew,  1 
Show.  Pari.  Cas.  lo7,  settled  the  rule ;  for  the  whole  questi(jn  was 
there  gone  into.  Some  doubt  has  been  expressed  as  to  wliether 
this  principle  was  adopted  as  the  uniform  opinion  of  conveyancers. 
It  is  impossible  to  read  the  passages  read  by  the  learned  Baron 
from  Mr.  Fearne's  book,  without  seeing  that  it  was  the  settled 
opinion  of  that  eminent  person,  that  twenty-one  years  might  be 
taken  absolutely.  The  aljle  editor  of  his  book  was  of  tlie  same 
opinion,  and  Mr.  Justice  Bcller's  opinion  was  stated  by  him 
and  examined.  Mr.  Butler  makes  it  a  question  of  separate  con- 
sideration, and  treated  the  subject  as  Mr.  Fearne  had  done.  The 
opinion  of  Lord  Mansfield  was  the  same,  and  the  doctrine  is  not 
weakened  by  what  Lord  Kenyon  is  stated  to  have  said  in  Loyig  v. 
Blachall,  7  T.  E.  100.  In  the  opinion  of  all,  the  rule  was  clearly 
confined  to  twenty-one  years,  as  tlie  period  now  understood.  It 
was,  however,  necessary  to  state  the  first,  question,  for  the  opinion 
of  the  Judges,  and  they  have  not  shrunk  from  the  consideration  of 
it.  It  was  also  right  to  have  put  the  other  two  (questions, 
*  to  which  the  learned  Judges  also  a}»plied  themselves,  and  [*  423] 
they  have  excluded  the  period  of  gestation  beyond  the  term 
of  twenty-one  years,  except  where  the  gestation  actually  exists. 
If  your  Lordships  be  of  the  same  opinion,  you  will  affirm  the 
judgment  of  the  Colirt  below,  and  dispose  of  this  case.  The  rule 
will  then  be,  that  a  limitation  will  not  be  too  remote,  if  the 
vesting  be  suspended  for  twenty -one  years  beyond  a  life  or  lives 
in  being ;  but  that  beyond  that  period  it  would. 

The  Judfjinent  of  the  Court  hcloiv  ivas  aj^nned. 

ENGLISH  NOTES. 

The  suit  of  Bengough  v.  Edridge,  better  known  to  modern  students 
by  the  name  of  the  appellate  case,  Cadell  v.  Pabner,  is  identified,  in 
the  tradition  of  the  Chancery  Bar,  with  the  suit  of  Jarndyce  v.  Jarn- 
dyce  in  Dickens'  well-known  description  of  the  procedure  of  the  old 
Court  of  Chancery.  The  only  odd  thing  about  that  description  is  that 
the  absurdity  of  the  procedure  is  in  no  way  exaggerated.  Exagger- 
atiju  would  be  inipos.-;ible.  In  the  old  procedure,  when  an  estate  was 
vni,.  XXI.  — !) 
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ihrowii  into  Chancery,  — or,  to  employ  the  technical  expression,  admin- 
istered by  and  under  the  direction  of  tlie  Court,  —  every  act  of  admin- 
istration was  carried  out  in  detail  by  a  professional  army  under  the 
direction  of  the  Chancellok  or  Vi("E-Chaxckllor,  with  all  the  ])ara- 
jihernalia  of  the  (%>urt.  There  was  a  petition  setting  forth  at  enormous 
length  the  will  and  all  subsequent  proceedings,  and  the  reasons  for 
ihc  proposed  expenditure  of  a  sum  perhaps,  insigniiicant  in  comparison 
with  the  costs  of  the  proceedings.  The  statements  in  the  petition 
were  echoed,  with  equal  prolixity,  by  afl&davits  of  trustees,  and  solici- 
tors, and  experts.  Similar  proceedings  in  the  same  suit  have  gone  on 
from  time  to  time  from  the  earliest  memory  of  the  oldest  Judge  in  the 
iiieniory  of  the  existing  bar,  and  perhaps  —  in  some  sequestered 
chambers,  sadly  shorn  of  their  former  dignity  —  are  going  on  still. 

In  contrast  with  the  case  of  Cadell  v.  JPalmer,  where  the  testat(n-  luul 
kept  within  the  rule  of  perpetuities  while  stretching  the  rule  to  its 
utmost  limit,  may  l)e  cited  the  case  of  Duke  of  Marlborough  v. 
CiodoJ/pli'in  (1750),  1  Eden,  404.  There  the  testator  devised  real 
estates  to  trustees  to  the  use  of  several  persons  successively  for  their 
lives,  with  remainders  to  their  first  and  other  sons  respectively  in 
tail  male;  and  directed  his  trustees,  upon  the  birth  of  every  son  of 
each  tenant  for  life,  to  revoke  the  uses  before  limited  to  their  respec- 
tive sons  in  tail  male,  and  to  limit  the  premises  to  such  sons  for  their 
lives,  with  immediate  remainders  to  the  respective  sons  of  such  sons 
in  tail  male:  —  It  was  held  b}^  the  LoKU  Kekpeu  (Lord  North iNCiTox) 
that  the  clause  of  revocation  and  resettling  was  void  as  tending  to 
create  a  perpetuity,  and  being  repugnant  to  the  estate  .settled. 

Again,  it  is  clear  law  that  the  right  uf  a  tenant  in  tail  to  enlarge 
his  estate  into  a  fee  cannot  be  restricted  by  any  expressions  of  the 
testator,  the  donor  of  the  estate.  Thnrklus  v.  Fotrhijn  (C.  A.  1877i. 
G  Cli.  D.  318,  and  })er  Lord  Pekzaxce  in  the  same  case  in  the 
House  of  Lords  (1878),  4  App.  Cas.  51,  04.  48  L.  J.  Ch.  .304,  39  L.  T. 
583,  27  W.  K.  173. 

The  difficulty  of  effectually  tying  ui»  property  by  contingent  remain- 
ders probably  gave  rise  to  the  various  devices  for  tying  up  property 
by  means  of  shifting  u.ses  (under  the  Statute  of  Use.s,  27  Hen.  VIII. 
c.  10)  and  executory  devises  (under  the  Statute  of  Wills  (32  Hen. 
VIII.  c.  5,  and  34  &  35  Hen.  VIII.  c.  5)).  And  while  it  was  held  that 
these  could  not  be  barred  by  the  owner  of  the  prior  estate,  the  rule 
against  perpetuities  came  to  be  established,  —  the  extreme  limit  of 
the  period  during  which  property  can  be  tied  up  so  as  to  be  inalien- 
able being,  as  sliown  in  the  principal  case,  a  life  or  lines  i>i  beiii'j, 
'Hid  tventy-one  years  afterivurds,  wit/iout  refernice  to  the  infancy  of 
any  jjerson,  — (^r  a  life  or  lives   in  being  and   the   infancy  of   a  person 
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:iliv(',  or  en  ventre  sa  mere,  during  the  existence  of  that  life  or  those 
lives. 

The  rule  of  Eiiglisli  law  against  perpetuities  has  been  considered  to 
he  founded  on  public  policy,  and  therefore  applicabh'  to  an  English 
colony  ;  and  the  exccjition  made  by  English  law  of  gifts  for  purposes, 
useful  and  benelicial  to  the  public,  which,  in  a  wide  sense  of  the  term, 
are  called  charitable  uses,  has  been  treated  in  the  same  light.  In  an 
appeal  from  the  Supreme  Court  of  the  Straits  Settlement,  Yeap  Cheah 
Neo  V.  Ong.  Cheny  Neo  (1875),  L.  R.  6  P.  C.  App.  o81,  the  Judicial 
Coiumittee  in  their  judgment  expressed  entire  approval  of  the  deci- 
sion of  the  Chief  Justice,  Sir  F.  Benson  Maxwell,  in  which  he  laid 
«iown  and  acted  on  this  principle. 

1*.  Tregonicell  v.  Sydeiiham  (H.  L.  1815),  '6  Dow.  194,  15  R.  R. 
40,  a  testator  devised  land  after  the  termination  of  an  estate  tail  to 
trustees  for  a  term  of  sixty  years  to  retain  the  rents  and  apply  them  in 
the  purchase  of  land  to  be  conveyed  to  such  person  as  should  then  be 
in  possession  by  virtue  of  his  will  of  certain  other  estates  therein 
mentioned,  with  such  remainders  over  as  would  continue  the  estates 
as  long  as  possible  in  the  testator's  name  and  blood,  and  after  the  trusts 
should  be  executed  or  the  term  ex[»ired,  the  estate  was  limited  to  C. 
for  life  with  i-emainders  over,  and  it  happened  that  the  person  in  pos- 
sessi.jn  at  the  time  when  the  conveyance  might  have  been  made  of  the 
lands  to  be  purchased  as  above  was  not  in  existence  at  the  time  of  the 
testator's  death;  the  uses  were  considered  too  remote  and  void,  and  it 
wai;  held  by  the  House  of  Lords,  reversing  a  decree  of  the  Court  of 
Exchequer,  that  the  effect  was  not  to  accelerate  the  devise  to  C,  &c.,  but 
that  the  estate  went  as  undisposed  of  to  the  testator's  heir-at-law. 
This  effect,  however,  is  so  far  altered  by  the  Wills  Act,  1837  (1  Vict.  c. 
26),  sect.  25,  as  to  give  the  benefit  of  a  devise  which  is  contrary  to  law 
to  the  residuary  devisee  (if  any). 

In  case  of  springing  uses  arising  by  a  deed  or  by  the  exercise  of  a 
[H)\ver  created  by  deed  the  time  allowed  by  the  Rule  against  Perpetu- 
irics  runs  from  the  execution  of  the  deed  ;  and  this  although  the  deed 
is  voidable  in  itself  and  only  confirmed  by  a  later  deed.  Cooke  v. 
Cooke  (1887),  38  Ch.  D.  202,  59  L.  T.  693,  36  W.  R.  756.  In  the  case 
•  if  an  executory  devise,  the  time  runs  from  the  death  of  the  testator. 
Lord  Bungannon  v.  SmitJi  (1846),  12  CI.  &  Fin.  546,  576;  Cattlin  v. 
lU;,um  (1853),  11  Hare,  372,  382. 

Where  the  vesting  of  a  gift  by  will  to  an  unborn  person  is  suspended 
for  more  than  twenty-one  years,  although  without  the  addition  of  the 
l)eriod  of  a  life  or  lives  in  being  at  the  time  of  the  death,  the  gift  is  void 
for  remoteness.  Palmer  v.  Hoi  ford  (182.S),  4  Russ.  403.  But  where 
the  gift  is  to  a  person  or  a  class  of  persons  living  at  the  testator's  death, 
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and  wlio  sliall  hv  living  at  the  expiry  of  a  certain  period  e.\c^('ding 
twent^'-one  years,  the  gift  is  not  invalid  merely  by  the  vesting  Ix'ing 
so  postponed.     Lachhoi  v.  Ju'i/nolds  (1852),  9  Hare.  79(5. 

In  order  to  be  good,  within  the  rule,  the  gift  must  be  such  as  — 
regarded  at  the  time  of  making  of  the  deed  b}'  the  settlor,  or  of  the 
death  of  the  testator,  as  the  case  may  be  —  must  necessarily  take  effect, 
if  at  all,  so  as  to  be  vested  within  the  prescribed  period;  and  if  tliis 
is  not  the  case,  the  gift  cannot  be  made  good  by  subsequent  invents, 
Ibbetson  v.  Ihbetson  (1840),  10  Sim.  495,  5  My.  &  Cr.  26;  Lord  Dun- 
(januon  v.  Smith  (H.  L.  184G),  12  CI.  &  Fin.  546,  Penrks  v.  Jlose/r;/ 
(U.  L.  1880),  5  App.  Cas.  714,  50  L.  J.  Ch.  57  ;  In  re  Mervin,  Merriii 
V.  Crossma7i,  1891,  3  Ch.  197.  60  L.  J.  Ch.  671,  Go  L.  T.  186,  39  W.  II. 
697;  Lire  Lawman,  Deren.lsh  v.  Pester,  1895,  2  Ch.  348,  363  et  seq., 
i'A  L.  J  Ch.  567,  72  L.  T.  816.  Where,  according  to  the  form  of  tlit^ 
gift,  the  estate  might  gi)  to  tlie  children  of  a  certain  woman  bm'n  after 
the  time  of  the  deed  or  death,  evidence  will  not  be  permitted,  in  order 
to  validate  the  gift,  to  show  that  the  woman  was  past  childbearing  at 
the  time  in  question.  Jee  v.  Aiidley  (1787),  1  Cox,  324.  1  K.  11.  46  ; 
Re.  Dawson,  Johnstonx.  Hill  (1888),  39 Ch.  D.  155,  57  L.  J.  Ch.  1061. 
59  L.  T.  725,  37  W.  R.  51. 

Where  a  testatrix  devised  estates  to  a  daughter  for  life  upon  trust  to 
dispose  thereof  unto  or  amongst   the  child  or  children  of  her  daughter, 
to  be  a  vested  interest  or  vested   interests,  on  their  respectively  attain- 
ing the  age  of  thirty  years,  and  declared  that,  if  any  child  should  die 
under  the  age  of  thirty  years  without  issue,  the  share  should  go  to  the 
survivors  or  survivor,  and  become  vested  at  the  same   time  as  the  orig- 
inal shares:  —  Vice-Chancellor  Pakkek  construed  this  as  intending  to 
give  the  children  of  the  daughter  vesti^d  interests  in   the  fund,  subject 
to  be  divested  in  the  event  of  death  before  thirty  without  issue;  and  con- 
sequently that  there  was  a  valid  bequest  to  the  children  of  the  daiigli- 
ter  whicli  vested  in  eacli  child,  so  that   the  share  of  a  child  who  died  in 
tilt'  lifetime  of  the  daughter  passed  to  liis  re|iresentatives;   and  tliat  the 
gift  over  was  void  for  remoteness.      Taylor  v.  Frohislier  (1852),  5  l)e 
(x.  ».K:  Sm.  191.      The  sanu!  ])rinciple  was  followed  in  a  devise  of  person- 
alty by  Vice-Chanrcllor  Wood  in  Re  LJdnnnis'ars  Estate  (1868),  L.  iv. 
5  E(j.  389.      It  may  lie  tjuestioned  wlicthcr  this  decision  was  consistent 
with  the  principle  of  construction  adopted  in  Harrington  v.  Harrington 
(H.  L.  1871 ).  L.  \l.  5  H.  L.  87.   10  L.  J.  Ch.  716  (cited  p.  14(;,  post). 
Wliere  the  gift  is    to  a  class,    the  class    must    be    such  that   all  the 
members   of   it   must  necessarily   be    ascertained   and    take  absolutely 
vested  interests  within  the   jieriod.     Leake  v.  Robinson  (1817),  3  Mer. 
363,  16  R.  R.  185.     And  this  is  not  affected  by  the  circumstance  that 
in  the  events  which  happen,  the  class  consists  of  one  person  only  who 
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niiglit  liave  taken  ;  nor  does  tliat  circumstance  bring  into  operation 
tlie  oSrd  section  of  the  Wills  Act,  1837  (1  Vict.  c.  2G),  which  gives  the 
beneftt  of  a  gift  to  a  child  of  the  testator  which  has  lapsed,  to  the 
issue  of  the  child.  Re  Harvey,  Harveijx.  Gillow,  1893,  1  Ch.  567, 
G2  L.  J.  (.'h.  328,  ()8  L.  T.  r)G2,  41  W.  E.  293.  But  where  there  is  a 
gift  over  in  the  event  of  a  daughter  of  the  testatrix  having  died  "  leav- 
ing children  the  interest  to  be  appro])riated  for  the  maintenance  and 
education  of  such  children  (at  the  discretion  of  certain  persons)  .  .  . 
and  the  principal  to  be  divided  amongst  them  as  they  shall  severally 
attain  the  age  of  twenty-five  years,"  with  a  gift  over  if  the  daughter  died 
without  issue,  it  was  held  that  the  gift  was  not  void  for  remoteness,  but 
that  the  fund  vested  in  the  children  of  the  daughter  living  at  her  death. 
In  re  Sevan's  Trusts  (1887),  34  Ch.  D.  716,  56  L.  J.  Ch.  652,  m  L.  T. 
277,  35  W.  R.  400.  The  gift  over  on  death  of  the  daughter  without 
issue  was  held  to  be  a  circumstance  indicating  that  the  attainment  of 
twenty-five  was  not  looked  upon  as  a  contingency  essiMitial  to  the  gift 
to  the   several  children. 

In  one  case  where  there  was  a  gift  to  ''such  of  the  children  of  my 
daughter  H.  l\y  her  first  husband,  and  the  children  of  my  daughter  C, 
who  .  .  .  shall  attain  the  age  of  twentj'^-five  years ;"  there  were  children 
of  the  daughter  H.  living  at  the  testator's  death;  Malixs,  V.-C,  con- 
strued the  will  as  confining  the  class  to  the  children  who  were  living 
at  the  testator's  death  (on  the  principle  of  Viwr  v.  Francis  (1789),  2 
Bro.  C.  C.  658,  where  a  gift  to  ''children"  of  a  deceased  sister  was 
construed  as  confined  to  such  children  as  were  living  at  the  testator's 
death);  and  so  held  that  the  gift  was  not  void  for  remoteness.  PIrkcn, 
V.  Matthews  (1878),  10  Ch.  D.  264,  48  L.  J.  Ch.  150.  This  seems  at 
least  a  strained  construction;  and  where  there  was  a  gift  toiill  the  cliil- 
dren  of  a  son  who  should  attain  twenty-five,  with  a  gift  over  in  case  any 
child  died  under  twenty-five,  leaving  children,  &c.,  NoiiTii,  J.,  held  that 
the  whole  gift  failed.     Tie  Whltten,  King  v.  Whltten  (1890),  62  L.  T.  301 . 

If  the  use  is  to  arise,  or  the  devise  to  take  effect,  only  after  an  in- 
definite failure  of  issue  of  X.,  who  is  a  stranger  to  the  estnte,  it  will 
l)e  void  as  against  tlu^  rule.  Badger  v.  Lloyd  (18O0),  1  Ld.  IJaym. 
526,  1  8alk.  253;  Ilordlnt,  v.  Mott  (1857),  7  Ell.  &  I>1.  650.  But  if 
there  is  a  previous  estate  tail  (general)  in  X.,  the  gift  over  is  a  good 
r<'mainder ;  Badger  v.  Lloyd  (supra)  :  ef.  Lady  I^aneshorough  v.  Fox 
(1733),  Cas.  temp.  Talbot,  262;  and  in  the  case  of  a  will,  the  failure 
of  a  gift  over  to  Y.  on  the  death  of  X.  without  issue  (which  was  for- 
merly construed  as  a  gift  over  upon  an  indefinite  failure  of  the  issue 
of  X.)  was  avoided,  if  possible,  by  construing  the  will  so  as  to  give  an 
estate  tail  by  implication  to  X.  Doe  d.  Ellis  v.  Ellis  (1808),  9  East, 
382.     This  construction  is  much  restricted  in  case  of  wills  governed 
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by  the  WilLs  Ac-t,  18.S7  (1  Vict.  c.  20),  sect.  29;  by  whicli  sucli  words  as 
'•'ilie  without  issuo/'  &(•.,  are,  unh^ss  a  contrary  intention  appear  by 
the  will,  construed  to  import  a  failure  of  issue  in  the  lifetime  of  the 
jircep'isiftcs.  And  on  that  construction  the  subsequent  gift  may  talse 
effect  as  an  executory  devise.     Roe  v.  Jeffrey  (1798),  7  T.  R.  .")S9. 

Where,  however,  there  is  a  gift  to  a  class  who  can  take  by  wax  of 
contingent  remainder,  a  rule  of  construction  has  been  adopted  by  wiiich 
the  class  has  been  in  effect  limited  to  those  who  are  ready  to  takt; 
upon  the  determination  of  the  prior  estate.  Thus,  in  Festlmj  v.  Allen- 
(1843),  12  M.  &  W.  279,  a  testator  devised  his  estates  to  X.  and  Y.  to 
the  use  of  a  grand-daughter  (M.)  for  life,  '"and  from  and  al'ti'r  her 
decease  to  the  use  of  all  and  every,  the  child  or  children  of  j\l.  wli" 
shall  attain  the  age  of  twent3'-one  years,''  to  hold  us  tenants  in  common, 
and  not  as  joint  tenants,  and  to  their  several  and  respective  heirs,  kc, 
••and  for  want  of  any  such  issue,  "  to  other  uses.  It  was  held  that  'SI.  wai 
tenant  for  life  with  a  contingent  remainder  in  fee  to  such  of  her  ciiildivu 
as  should  attain  twenty-one;  and  as  no  child  liadattainc(l  twcnty-ouc  at 
the  death  of  M.,  when  the  parti(;uhir  estate  determined,  the  nnnaindc/ 
failed,  and  subsequent  interests  failecl  also.  This  was  followed  by  Vicr- 
Chancellor  Kindersley  in  Rhodes  v.  Wlutehead  (1865),  2  Dr.  vlv  S:m. 
O.S3,  and  by  North,  J.,  in  Si/me,s  v.  S//nies,  189G.  1  Ch.  272,  65  L.  d. 
Ch.  26.5,  73  L.  T.  684,  44  W.  11.  521.  In  the  latt.n-  case,  by  the  exercis.- 
of  a  power  created  by  marriage  settlement,  an  istate  in  fee  w'as  given 
after  the  death  of  the  survivor  of  the  appointers  (^husband  and  wife)  to 
such  of  the  children  of  the  appointers  as  should  attain  the  age  of  twenty- 
five  as  tenants  in  common.  Xokth,  J.,  held  that  this  was  a  contingeni 
remainder  to  the  children  who  should  attain  twentj^-five  in  the  lifclinn' 
of  the  survivor;  and  inasmuch  as  tlie  condition  of  attaining  tlic  [mc- 
scribed  age  must  be  fulfilled  at  the  determination  of  the  prior  lifr 
estate,  it  was  immaterial  whether  the  age  was  twenty-one  or  twcuty-tivr. 
If  thcu'e  are  clear  words  showing  that  the  class  is  to  include  persons 
coming  to  answer  the  description  as  well  after  as  before  the  deti.'rmi na- 
tion of  the  ])revious  estate,  the  gift  cannot  be  construed  as  a  contingent 
reniainder,  and  will  take  effect,  if  at  all,  as  an  executory  devise.  Tlie 
cases  of  Re  Lechmcre  and  Lloyd  (1881),  18  Cli.  D.  524;  MUe.<i  v.  J"rv;.^ 
(1S83),  24  Ch.  D.  633.  52  L.  J.  Ch.  796;  Dean  v.  Dean,  1891,  3  Ch. 
150,  60  L.  J.  Oil.  553,  Q,'>  L.  T.  (So,  39  W.  R.  568;  Blarhm.an  v. 
Fish  (C.  A.)  1892,  3  Ch.  209,  67  i..  T.  HO^i,  are  instances  of  this.  In 
these  cases  there  was  nothing  in  the  Ilule  against  Feritetuities  to  pre- 
vent the  whole  class  participating. 

To  make  a  good  power  of  a])])ointment  the  power  must  lie  given  to 
a  person  who  is  necessarily  ascertainable  within  the  pt  rio(l  aUowed  by 
the  liule  against  Perpetuities  from   the  date  of  the  instrument  or  death 


n.  c.  VOL.  xxi.J  pEKPF;ruiT[Es.  13^ 


Cadell  V.  Palmer  and  others.  — Notes. 


of  the  testator  (as  tlio  case  may  be)  creating  tlic  jiower.  In  re  Har- 
(jrntces,  Midijley  \.  TutJeij  (C.  A.  1890),  43  Cli.  I).  401. 

Tliere  may  1»<'  a  pjood  gift  of  a  life  estate  tu  an  unborn  child;  but  a 
gift  following  such  a  life  estate  can  only  be  good  if  the  person  to  take 
is  necessarily  ascertainable  within  the  period  allowed  by  the  Rule 
against  Perjwtuities.      Ihld. 

A  limitation  depending  or  expectant  upon  a  prior  limitation  which 
is  void  for  remoteness  is  itself  invalid  {Brudenell  v.  Elwes  (1801),  1 
East,  44L',  G  11.  II.  310;  Beard  v.  fVestcoU  (1822),  r>  B.  &  Aid.  801, 
24  Iv.  R.  553,  Turn.  &  Russ.  25  ;  Afoni/poufi//  v.  Derlng  (1852),  2  De 
G.  M.  &  G.  145,  i)er  Lord  St.  Leoxakds,  [i.  282):  but  limilations  in 
default  of  a[)jtointnient  under  a  power  which  is  void  for  remoteness,  art; 
not  necessarily-  invalid  unless  they  are  themselves  obnoxious  to  the  Rule 
against  Perpetuities.  In  re  Ahhott,  Peacock  v.  Fr'ujout,  1893,  1  Ch. 
54,  (52  L.  J.  Ch.  40,  07.  L.  T.  794,  41  W.  R.  154. 

The  cases  in  which  it  has  been  attempted  to  tie  up  personalty  upon 
trusts  by  way  of  strict  settlement  bristle  with  fint;  distinctions,  anil 
have  been  attended  with  great  differences  of  opinion  among  learned 
Lords  in  the  ultimate  Court  of  Ap]ieal.  It  seems  the  most  instructive 
way  of  dealing  with  these  cases  to  select  the  cases  which  have  been, 
within  recent  times,  fully  argued  and  considered  in  the  House  of  Lords, 
and  to  state  with  some  miimteness  the  points  of  the  cases  and  the 
reasons  given  for   the   decisions. 

In  the  case  of  Lord  Dntujannon  v.  St/n'th  (1840),  12  CI.  &  Fin.  540, 
—  already  cited  us  an  authority  for  one  of  the  propositions  already 
stated, — a  testator,  being  entitled  to  leasehold  premises  for  years, 
bequeathed  them  to  trustees,  on  trust  to  permit  his  grandson  15.  to 
take  the  profits  thereof  during  life,  and  from  and  after  his  decease  to 
permit  such  person  who  for  the  time  being  would  take  by  descent  as 
heir  male  of  the  body  of  the  said  B.,  his  grandson,  to  take  the  profits 
thereof  until  some  such  [)erson  should  attain  the  age  of  twenty-one 
years,  and  then  to  convey  the  same  unto  such  person  so  attaining  the 
age  of  twenty-one  j^ears,  his  executors,  administrators,  or  asigns;  but 
if  no  such  person  should  live  to  attain  the  age  of  twenty-one,  then  in 
trust  to  permit  such  person  and  persons  successively,  who  for  the  time 
being  would  take  by  descent  as  heirs  male  of  the  body  of  the  testator'.s 
son  (father  of  !'>.).  to  take  the  profits  of  the  same  leasehold  premises 
until  one  of  them  should  attain  the  age  of  twenty-oiu\  and  then  to  con- 
vey the  same  to  such  heir  male  first  attaining  that  age,  his  executors, 
adiuinistrators,  or  assigns. 

At  the  death  of  B.,  the  grand.son,  his  son  and  heir  A.,  had  attained 
tlif  age  of  twenty-one,  and  with  the  constuit  of  the  trustees  eontracted. 
to  sell   the   Icaseliotds.      rjiuu  a   liill  filed  by  tlic  next  of  kin  nf  the  tes- 
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tator,  it  was  held  that  tliu  gift  under  which  A.  claimed  was  void  for 
reuioteness,  and  tliat  the  next  of  kin  were  entitled  to  the  property. 

On  the  facts  above  stated  the  question  was  put  to  the  Judges, 
wliether  A.  was  capable  of  making  a  good  title  to  the  leaseholds ;  and 
this  was  answered  in  the  negative  by  the  majority  :  Platt,  B.,  Ckess- 

WKLL,   J.,    WlCHT.^IAN,  J.,   ROLFE,  B.,  MaULE,   J.,   Coi.TMAN,   J.,   WlL- 

LiA-MS,  J.,  Ai.DERsox ,  B.,  and  Tixdal,  Ch.  J.,  against  Pattekson.  J., 
and  Parke,  B.,  who  thought  A.  was  capable  of  making  a  g(Jod 
title. 

The  argument  in  favour  of  the  opinion  adi)})ted  by  the  minority,  is 
thus  put  by  ^Ir.  Baron  Pakke  (12  CI,  &  Fin.  603,  GOo)  i  "It  is 
clear  that,  according  to  the  true  construction  of  the  woi-ds  of  this  con- 
joint beijuest  of  both  profits  and  rorj/us,  reading  them  at  the  testator's 
death,  so/ne  benefit  would  belong  to  the  person  who  should  be  at  the 
death  of  B.  heir  male  of  the  body  in  whatc^ver  degree  of  descent  lie 
may  be  such,  and  would  necessarily  take  effect  within  the  limits,  for 
that  heir  7mist  hnye.cit/ter  thv  rents  and  profits,  or  the  estate,  at  the 
death  of  B.  The  heir  male  of  the  body  then  in  existence  would,  if  a 
ininor,  take  the  profits  instantly,  and  would,  if  he  attained  twenty- 
one,  take  the  corpus,  or  if  already  twenty-one  would  take  the  corpus 
(for  surely  the  testator's  words  are  not  to  be  construed  to  mean,  that 
to  take  any  benefit  at  all  he  must  be  a  minor  when  B.  dies);  so  that, 
though  each  of  the  two  limitations,  if  it  had  stood  alone,  would  be  void, 
because  it  could  not  be  predicated  of  it,  that  it  would  ever  take 
effect,  if  at  all,  within  the  prescribed  period,  yet,  taken  together  as 
one  bequest  of  l)oth,  they  must  have  effect  in  some  waj',  and  within 
tlie  limits;  they  cannot  be  separated  without  defeating  the  testator's 
intention  as  expressed  in  the  bequest;  and  tlic  first  heir  male  must' 
take,  and  within  the  proper  limits,  either  one  or  the  other  of  the  bene- 
fits given  by  the  testator.  Immediately  on  the  death  of  the  tenant  for 
life  the  trustees  must  do  sometliing  witli  tlic  profits  or  estate;  if  the 
heir  be  a  minor,  they  must  give  the  i)rohts,  if  a  major,  convey  the 
corpus.  There  is  no  interval,  no  suspense  of  enjoyment  of  the  estate 
for  a  moment,  and  no  uncertainty,  exce])t  as  to  tlic  aiinMiut  of  the 
benefit,  which  also  must  be  determined  within  the  proper  time.  In 
the  cases  of  a  separate  bequest  of  the  profits  abme,  and  a  se])arate 
bequest  of  the  corpus  alone,  no  heir  male  of  the  body  can  take,  except 
as  fulfilling  the  condition  of  being  heir  male  minor  in  (Uie  case,  and 
heir  male  major  in  the  other,  neither  of  which  conditions  will  Ik-  ncrcs- 
sarUy  fulfilled  within  the  limits;  but  under  the  bequest  in  question,  of 
both,  he  who  fills  the  character  of  heir  male  of  the  body  at  the  death 
of  B.,  be  he  the  son,  gramlson.  r)r  oth<  r  more  remote  descendant  of  B., 
must,  'IS  such  Jielr  of  tier,  bodij,  mid  siinplj  liecause  lie  is  heir  of  the 
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l)od>/  ftt  the  time  of  the  death  of  15.,  neees.sarily  tuko,  and  take  then 
either  the  i)i-otits  or  tlie  rorpiis,  that  is  the  inevitable  result  of  the  words 
used;  and,  tlierefore,  the  case  is  the  same  in  effect,  as  it"  tlie  testator 
liad  so  said,  and  hail  ex[)ressly  directed  the  trustees,  at  the  death  of  ]>., 
to  give  the  profits  to  the  lieir  male  t/icn  in  bein;/,  if  a  minor,  and  the 
estate,  if  he  should  l)e  a  major;  and  if  he  should  die  under  t\venty-(Hie, 
then  to  the  next,  if  a  minor,  and  the  estate  if  a  major,  and  if  that  lieir 
should  die  under  twenty-one,  then  to  the  next,  and  so  on,  in  a  series  of 
consecutive  limitations,  as  suggested  by  Mr.  Napier.  A  direction  to 
give,  after  the  death  of  B.,  to  the  first  heir  male  who  should  be  a  minor, 
the  profits,  and  the  first  heir  male  who  should  attain  twenty-one,  the 
corpus,  in  effect  is  the  same  thing  as  a  direction  to  give  the  Jirst  heir 
male  living  at  the  death  of  15.,  either  t\w  one  or  the  other,  according 
as  he  was  a  minor  or  major;  and  a  bequest  in  these  terms  would  be, 
not  indeed,  a  bequest  to  an  individual  defined,  but  a  bequest  to  an  un- 
defined one,  who  required  no  other  coudition  to  take  it,  than  fulfilling 
the  character  of  heir  of  the  body  in  existence  at  the  death  of  B, 
There  is  a  trust  for  the  pei'son  who  should  fill  that  character,  under  all 
possible  circumstances. " 

The  ground  of  the  opinion  ai  Tixdal,  Ch.  J.,  which  ma}'  be  faken 
as  a  sample  of  the  opinions  of  the  majority,  was  stated  by  him  as 
follows  (12  CI.  &  Fin.  G12-615)  :  '-The  bequest  to  the  trustees,  'in 
trust,  after  the  decease  of  B.,  to  permit  such  person  who  for  the  time 
being  would  take  by  descent  as  heir  male  of  the  body  of  B.,  his  grandson, 
to  take  the  profits  thereof  until  somie  such  person  should  attain  the  age 
of  twenty-one  years,  and  then  to  convey  the  same  unto  such  person  so 
attaining  the  age  of  twenty-one  years,  his  executor,  administrators, 
or  assigns,'  is  a  bequest  void  in  law;  being  a  bequest  not  so 
limited  as  necessarily  to  vest  and  take  effect  within  the  period  of  time 
])rescribed  by  law  for  that  purpose,  but,  on  the  contrary,  a  bequest,  the 
vesting  of  which  may  be  deferred  during  many  successive  minorities, 
without  any  definite  limits  whatever  in  respect  of  time.  For  there  are 
two  well-known  rules  of  law,  applicable  to  the  vesting  of  all  executory 
trusts  and  limitations,  which  are  so  thoroughly  established  as  to  admit 
of  no  exception  or  contradiction  to  their  authority.  The  one  is,  that 
the  executory  trust  or  limitation  not  only  may,  but  necessarily  must 
take  effect  (if  it  takes  effect  at  all),  within  the  period  of  a  life  or  lives  in 
being,  and  twenty-one  years  after,  with  a  sufficient  allowance  in  addi- 
tion for  the  birth  of  a  posthumous  child.  The  other  ride  is,  that  if,  at 
the  time  of  its  creation,  the  limitation  is  so  framed,  as  not  ex  necessi- 
tate, to  take  effect  within  the  prescribed  ])eriod,  that  is,  if  it  is  bad  in 
its  inception,  it  will  not  become  valid  by  reason  of  the  happening 
of  snbscijuent   ('\('nts    wliic'i    may   l)ring  the  time  of   its  actual  vesting 
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and  taking  effect  witliin  the  period  prescribed  by  law.  Indeed,  neither 
(if  these  rules  was  in  any  manner  disputed  on  the  part  of  the  appellant 
at  your  Lordships'  bar;  but  the  argument  on  his  part  was,  that  upon 
the  proper  construction  of  the  becpiest  a  distinction  was  to  lie  made 
between  A.,  the  first  taker  under  it,  and  those  who  follow  him  in 
succession.  It  was  contended,  that  wherever  a  series  of  successivL'  con- 
tingencies is  provided  for,  each  subsequent  contingency  being  in  sub- 
stitution <if  the  preceding,  the  prior  contingency  is  to  be  considered 
independently  of  those  which  follow  it ;  that  you  must  sever  the  case 
of  the  first  taker  from  the  subsequent  contingencies  substituted  in  its- 
place;  and  upon  that  principle,  that  inasmuch  as  A.,  in  the  present 
instance,  had  actually  attained  twenty-one  before  the  testator's  death, 
and  was  living  at  his  death,  and  would  have  been  entitled,  if  under 
twenty-one,  to  have  received  his  profits,  so  A,,  at  all  events,  was  clearly 
entitled  to  have  the  leaseholds  convc^yed  to  him,  although  all  the  limi- 
tations subsequent  to  his  might  be  too  remote.  And  the  learned 
counsel  for  the  ajipellant  further  contended,  that  the  trust  declared  by 
the  will  as  to  the  leaseholds  might  be  expanded  thus :  namely,  that  the 
trustees  were  directed,  *  upon  the  death  of  B.,  to  jiermit  the  person 
who  might  then  be  his  heir  male  to  take  the  profits;  if  he  attain 
twenty-one,  to  give  him  a  formal  assignment  of  the  legal  estate  ;  if  he 
died  under  twenty-one,  then  that  the  person  who  might  be  next  heir 
male  was  to  take  the  j)rotits  ; '  and  so  on  through  the  series.  Nor  was 
any  question  made,  on  the  ])art  of  the  appellant,  as  to  uny  particular 
Intention  on  the  part  of  the  testator.  It  is  obvious,  indeed,  that 
he  could  have  had  no  intention  as  to  any  particular  individual  who 
should  take  after  B.'s  death,  but  that  it  was  equally  indifferent  to  him 
whether  A.  should  take,  or  A.'s  son,  or  A.'s  grandson;  all  that  he 
would  have  answered,  if  asked  upon  the  subject,  would  i)robab]y  have 
been,  in  the  words  of  the  will,  'Some  male  descendant  of  B.,  who  had 
attained  twenty-one.'  Tjic  testator,  not  foreseeing  the  difficulty,  nor 
being  aware  of  the  rule  of  law,  would  probably  have  given  the  very 
same  answer,  if  he  had  directed  in  his  will  that  the  first  lieir  male  dl" 
the  body  of  IJ.  should  take  who  attained  the  age  of  twenty-five.  The 
<piestion,  therefori'.  is  not  a  i]uestion  of  intention  of  the  testator,  but  ol 
construction  of  the  will;  viz.,  whetlier  the  bequest  is  void  by  reason  ^A 
the  remoteness  of  the  time  of  its  vesting?  And  it  aj)pears  tome,  in 
the  first  place,  to  be  manifest  that  there  is  no  absolute  inHiessity  tliat 
tbere  sliould  be  an  lieir  male  of  the  body  of  B.  wIki  should  attain 
twenty-line  within  twenty-one  years  after  his  deatli,  but  that  a  seiies 
of  minorities  may  ensue  f(jr  a  longer  j)eriod,  and  const^quently  that  the^ 
bequest  is  Void  under  the  tirst  rule;  and  again,  that  the  c'ircumstanco 
'it    .\.'>  attaining  t  wenly-one   bavin;^   happened    bi-l'm-e    I'.."s  death,   dues- 
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not,  uiulcr  the  second  rulo,  remove  tlu-  diflftculty.  T  nm  unable, 
npou  tlie  plain  and  necessary  con.strnctiou  of  the  word.s  of  this  will,  to 
discover  auj'thing  to  warrant  the  distinction  contended  for  between 
the  case  of  the  first  taker  and  those  which  follow.  Tlie  will  contains 
one  description,  and  one  description  only,  of  all  who  are  to  take  under 
it;  a  description  which  applies  equally  to  all  who  compose  the  whulr 
series  of  takers.  The  attaining  of  the  age  of  twenty-one  is  made  ]>art 
of  the  integral  description  of  every  one  who  is  to  take,  as  well  of  hint 
who  is  to  take  tirst,  as  of  all  wlio  follow  after  him  ;  it  is  made,  as 
it  were,  a  condition  precedent  that  the  taker  is  to  be  twenty-one, 
whoever  he  may  be ;  so  that  there  seems  to  be  no  ground  furnished 
by  the  will  itself  for  any  distinction  whatever,  between  the  sou 
of  B.  and  his  grandson,  or  any  more  remote  male  descendant  who 
might  first  attain  twenty-one  after  the  death  of  B. ;  and  if  so,  the 
argument  upon  which  auy  severance  can  be  made  between  the 
bequest  to  the  first  person  who  should  take  under  the  description 
in  the  will,  and  any  who  follow  in  the  line,  falls  to  the  ground. 
For  as  to  the  direction  that  the  trustees  shall  permit  '  such  person 
who  for  the  time  being  would  take  by  descent  as  heir  male  of  B., 
to  take  the  jirofits  thereof,  until  some  such  person  should  attain 
twenty-one,'  which  was  mainly  relied  upon  in  favour  of  the  ap])ellant, 
—  such  direction  is  quite  independent  of  the  bequest  of  the  leasehold 
itself,  and  appears  to  me  to  have  no  more  bearing  on  the  construction 
to  be  put  on  the  subsequent  bequest  of  the  leasehold  itself  than 
if  such  intermediate  profits  had  been  directed  to  be  paid  to  an 
absolute  stranger.'"  • 

The  Lords  present,  the  Lojjd  Chancellor  (Lord  Lyndhuijst), 
Lord  Brougham,  and  Lord  Campbell,  unanimously  agreed  with  tht^ 
opinion  of  the  majority  of  the  Judges.  The  following  exti-act  from  the 
speech  of  the  Lord  Chancellor  contains  the  gist  of  the  reasons  upon 
which  they  decided  (12  CI.  &  Fin.  622-G26)  :  "The  disposition  of 
these  leasehold  premises,  of  the  corpus,  was  to  be  to  a  person  auswi-r- 
ing  two  descriptions.  He  was  to  be  heir  male  of  the  bodv  taking  l)r 
descent  from  Arthur  Trevor,  the  grandson,  and  he  was  to  be  of  the 
age  of  twenty-one  years.  It  is  (piite  obvious  that  those  two  circum- 
stances might  not  combine  for  many  generations,  and  indeed  it  is 
jiossible  that  they  might  never  combine.  It  is  obvious,  therefore,  that 
this  dis])osition  of  tlie  property  is  void  for  remoteness;  for,  as  every- 
l»ody  knows,  property  of  this  description  must  vest,  if  at  all,  within  a. 
lite  ()V  lives  in  being,  and  twenty-one  years  afterwards;  and,  to  speak 
with  jierfect  correctness,  a  few  months  for  gestation.  It  is  wholly 
iu)material  in  this  case,  that  there  was  a  person  twenty-one  3-ears  of 
age   answering  the   description  at  the  time;  that  is,  to  make  use  of  a 
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phrase  of  a  noble  Lord  in  the  cast-  of  TollenKicJie  v.  Tlie  Enrl  of  Corcn- 
ti'ij  (2  CI.  &  Fin.  (Ul)  tliat  was  a  [>iiro  accident;  it  might  or  might  not 
have  hai)i)ened.  Unless  it  is  absolutely  certain  that  the  event  mnst 
happen  within  the  period  i)rescribed,  it  is  quite  clear  that  the  rule  of 
remoteness  applies  to  the  case,  and  the  devise  becomes  altogether  void. 
It  is  quite  unnecessary  to  refer  to  the  several  cases  wliich  are  men- 
tioned in  the  paj)ers  upon  your  Lordsliips'  table  in  support  of  this 
position.  It  is  admitted  on  all  hands,  and  it  is  a  point  so  certain  and 
so  clear,  that  it  does  not  admit  of  dispute.  But,  my  Lords,  it  is  sup- 
posed that  this  gift  of  the  corpus  of  the  estate  is  operated  upt>n  in 
some  degree  by  the  disposition  of  the  intermediate  rents  and  profits. 
The  disposition  of  the  intermediate  rents  and  profits  is  to  the  person  who 
for  the  time  being  should  take  by  descent  as  heir  mah;  of  the  body  of 
the  grandson,  until  some  such  person  sliall  have  attained  the  age  of 
twenty-one  years.  Now  the  disj)osition  of  the  vorpus  of  the  estate  is 
to  a  party  answering  two'  descriptions  or  (pialities.  The  interme'liate 
rents  and  profits  are  taken  by  a  person  or  persons  who  answer  one  of 
those  descriptions.  It  appears  to  me,  that  the  dispositions  can  vxist 
entirely  unconnected  with  each  other,  that  they  have  no  necej.sary 
relation  to  each  other,  and  that  the  disposition  of  the  rents  ami  profits 
to  particular  individuals  under  this  will,  no  more  affects  the  dispositii)n 
of  the  corpus  of  the  estate,  than  if  that  disposition  had  l)een  to  mere 
strangers.  On  that  point  I  concur  with  the  opinion  expressed  by  sev- 
eral of  the  Judges,  in  the  course  of  the  argument  wliich  they  liave 
addressed  to  your  Lordships.  But  then  an  attempt  to  oliviate  these 
conclusions,  and  t(j  decide  this  question  in* favour  of  the  appelhint.  has 
been  made  by  putting  or  endeavouring  to  put  a  particular  constniction 
upon  this  will,  or  rather  by  endeavouring  to  translate  the  will  into 
another  form,  and  then  upon  that  translated  form  to  i)ut  the  construc- 
tion to  which  I  am  adverting.  The  course  that  is  pursued  is  this:  it  is 
said  that  it  was  the  intention  of  the  testator  —  or  that  you  may  infer 
from  that  disposition  that  such  would  have  been  the  intention  of  the 
testator  —  to  create  successive  estates;  that  the  first  estate  would, 
under  the  circumstances  that  have  taken  ])lace,  Jiot  be  a  void  estate 
for  remoteness,  but  would  take  effect,  and  although  the  subsequent 
estates  become  void  from  remoteness,  that  would  not  affect  the  first 
f»state,-to  which  th.it  defect  would  ii..t  apply.  Several  cases  were  cited 
for  the  purpose  of  leading  to  that  conclusion.  I  do  not  refer  to  thos»' 
<-ases,  because  I  do  not  think  the  principle  can  be  disputed,  that  if  tlie 
first  estate  in  the  order  of  succession  is  not  void  for  remoteness,  if  it 
is  a  good  estate,  it  would  not  be  affected  by  the  fact  of  the  successive 
estates  being  void  on  that  account.  It  is  a  princi])le  conceded,  and  1 
need   cite   no  authority   for    tliat    purpose.      Then    whiit    is    the    estate 
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created,  or  that  is  supposed  to  be  created?  It  is  of  this  description: 
The  testator  intended  the  rents  and  profits  to  be  enjoyed  by  the  first 
descendant  answering  the  description,  until  such  person  shall  attain  the 
n"e  of  twenty-one  years,  and  then  to  convey  the  estate  to  that  person  : 
If  the  first  taker  shoukl  not  attain  the  age  of  twenty-one  years,  then 
he  intended,  upon  tlie  death  of  the  first  taker,  that  it  should  go  to  the 
next  descendant  in  the  order  of  succession  :  If  he  should  attain  the 
age  of  twenty-one  years,  then  the  cor2)Us  of  the  estate  was  to  be  con- 
veyed to  him,  and  if  he  did  not  attain  the  age  of  twenty-one  years, 
the  rents  and  profits  were  to  be  enjoyed  by  the  intermediate  person  in 
succession,  and  so  on ;  in  fact,  that  there  was  to  be  a  succession  of 
estates  of  tlie  nature  I  have  described;  and  then  it  was  insisted,  that 
the  first  estate  so  created  should  not  be  void  for  remoteness,  although 
the  subsequent  estates  should  be  void  ;  that  would  not  affect  the  orig- 
inal first  estate.  Now,  as  it  appears  to  me,  looking  at  this  will,  the 
testator  had  one  single  object,  which  was  to  point  out  some  individual 
at  some  future  period  answering  a  particular  description,  who  should 
take  this  estate.  He  had  not  in  contemplation  the  granting  of  succes- 
sive estates  in  the  terms  which  I  have  stated,  and  which  are  stated  in 
the  arguments  of  two  of  the  learned  Judges ;  he  had  no  such  idea  in 
his  contemplation;  and  if  we  were  to  adopt  this  construction  for 
tln3  purpose  of  getting  out  of  the  difficulty  arising  out  of  the  law  of 
perpetuities,  we  should  be,  in  fact,  as  1  consider,  making  a  perfectly 
ntw  will  for  the  testator.  We  should  be,  in  the  first  instance,  trans- 
lating the  actual  will  into  a  new  form,  and  we  should  be  putting  upon 
that  will  a  construction  which,  I  admit,  if  the  will  had  been  in  that, 
form,  would  have  been  the  true  and  just  construction.  I  never  can 
lend  myself  to  a  measure  of  this  kind,  to  the  process  of  altering  the 
frame  of  a  will  and  the  [)hrase()I()gy  itf  a  will,  for  the  purpose  of  fram- 
ing, as  it  were,  a  new  will,  in  order  to  put  a  construction  upon  it  to- 
obviate  the  difficulties  arising  out  of  the  law  against  perpetuities. 
There  is  another  difficulty  in  this  case;  a  difficulty  adverted  to  by 
many  of  the  learned  Judges;  — if  you  can  a])ply  such  a  process  in  this 
case,  you  could  have  applied  it  in  almost  every  case  where  there  was  a 
decision  that  the  estate  was  void  in  consequence  of  remoteness.  I  will 
take,  for  instance,  the  case  which  was  referred  to  by  many  of  the 
learned  Judges,  the  case  of  Jee  v.  Audley,  1  Cox,  324  (1  R:  R.  46).  What 
was  the  case  ?  A  bequest  of  £1000  to  the  children  of  John  and  Eliza- 
beth Jee,  upon  Mary  Hall's  dying  without  issue,  or  u])on  failure  of  the 
issue  of  Mary  Hall.  At  the  time  of  the  testator's  death  there  were 
lour  daughters.  When  the  case  came  before  the  Master  op  the  Rolls, 
Li  11(1  Kenyon,  he  decided  that  that  bequest  was  void  on  this  ground, 
that,  in  fact,  after  the  dcatli  of  tlie  testator,  another  daughter  might  be 
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born,  it  would  be  void  as  to  her,  and  therefore  void  as  to  tlie  whole  set. 
On  that  ground  the  principle  of  the  case  was  decided;  and  the  case  lias 
never  been  questioned  from  tliat  time  to  this;  but  apply  to  that  case 
the  process  which  has  been  suggested  in  the  present  case  (and  it  would 
equally  apply),  and  see  what  the  effect  would  be  to  the  existing  daugh- 
ters who  should  be  living  at  the  time  of  the  event  ha)>pening  ;  if  there 
were  no  other  daughters  born  in  the  meantime,  and  if  there  were  an- 
other daughter  born  in  the  meantime,  then  to  the  existing  daughters 
and  that  daughter,  what  would  be  the  result  ?  As  far  as  relates  to  the 
last  disposition,  it  would  be  void:  as  far  as  relates  to  the  first  disposi- 
tion, it  would  be  perfectly  good.  And  the  same  ])rinciple  would  apply 
to  almost  every  case  in  which  the  Court  has  decided  against  the  validity 
of  a  bequest  in  respect  of  its  remoteness.  What  would  be  the  effect, 
then,  of  introducing  a  new  princi])le  of  this  kind?  It  would  break 
down  all  the  decisions  upon  this  subject.  It  would  remove  all  those 
landmarks  of  the  law  which  have  been  now  for  some  time  considered 
as  firmly  established;  and  I  i)rotest,  therefore,  against  the  doctrine 
which  has  been  attempted,  for  the  first  time,  to  be  introduced  into  this 
case." 

In  Christie  v.  GosHnff  (18G6),  L.  K.  1  H.  L.  279,  35  L.  J.  Ch.  <5G7 
(an  appeal  from  Gosling  v.  Gosling  (lf^62),  1  De  G.  J.  &  8.  1,  32  L.  ,). 
Ch.  233),  a  testator  directed  that  his  share  in  a  certain  banking  busi- 
ness should  be  offered  in  succession  to  nephews,  sons  of  G.,  born  in 
testatrjr's  lifetime.  He  bequeathed  to  trustees  a  sum  of  £50,000  upon 
trust  to  purchase  in  fee  simple  a  mansion  house  and  premises,  and  to 
hold  the  same — after  the  acceptance  of  the  partnership  by  one  of  the 
persons  named  —  to  the  use  of  the  person  accepting  the  share  (as  above) 
for  life,  witli  remainders  to  the  first  and  other  sons  of  such  accepting 
nephew  in  tail,  with  remainder  to  the  use  of  his  nephews  (sons  of  G.) 
born  in  the  testator's  lifetime  subsecjuently  to  the  one  who  should  so 
accept  severally  and  successively,  &c.,  and  he  bequeathed  his  residuary 
personal  property,  on  the  same  trusts  as  were  directed  concerning  the 
lands  to  be  purchased  as  aforesaid,  "or  as  near  thereto  as  the  rules  of 
law  and  e(piity  will  permit:  provided  nevertheless,  and  I  hereby  declare 
that  the  said  accumulations  and  personal  estate  shall  not,  nor  shall 
any  part  thereof,  vest  absolutely  in  any  tenant  in  tail  unless  such  i)er- 
son  shall  attain  the  age  of  twenty-one  years."  He  left  a  (3rd)  codicil 
concluding  as  follows:  "  It  is  my  particular  desire  that  no  one  shall  be 
put  in  possession  of  my  estate,  or  shall  enjoy  the  rents,  dividends,  and 
profits  of  any  part  thereof,  or  of  any  property  left  by  my  will  or  codi 
cil.s,  until  he  shall  attain  the  age  of  twenty-five  years;  ;ind  in  the  mean- 
time the  rents  and  pn>iit>  t..  uccunininle."  The  ..ffcr  ..f  the  share  in 
til'    b:iiil.i:ig  l)nsi:ie>-^  wa-;  accepted  in  ilne  curse  (on  coming  of  age)  by  a 
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iiepliow  (Ellis  Gosling)  who  was  in  minority  at  the  tinift  of  the  testa- 
tor's dfcoasc.  Ellis  (rosling  died  in  January,  1801,  leaving  an  only 
daughter  him  surviving,  but  a  month  afterwards  a  son  was  born,  who 
by  his  next  friend  was  plaintiff  in  the  suit  and  respondent  in  the 
^n]>peal  to  the  House  of  Lords.  The  cause  having  come,  in  the  first 
instance,  before  Sir  J.  RoMiLLV,  M.  R.,  he  made  a  decree  to  the  effect 
that,  subject  to  the  life  interest  given  to  Ellis  Gosling,  the  testator's 
residuary  personal  estate  and  the  accumulations  made  during  the  minor- 
ity of  Ellis  Gosling  were  not  effectually  disposed  of,  and  went  to  the 
next  of  kin   of  the  testator. 

The  plaintiff  having  appealed  from  this  decree,  the  case  was  argued 
before  the  Lord  Chancellor  (Lord  Wkstbury),  by  the  Solicitor- 
General  (Sir  Roundell  Palmer)  and  Mr.  Osborne,  for  the  appellant, 
and  by  Sir  Hugh  Cairns  and  Mr.  Charles  Hall,  for  the  next  of  kin. 

Lord  Westbuky  reversed  the  decree  of  Sir  J.  Romtlly,  upon  an 
extremely  subtle  argument,  which  cannot  be  fairly  represented  without 
setting  it  out  in  full  (1  De  G.  J.  &  S.  13-17):  ''The  question  I  have 
to  decide,"  he  said,  "depends  on  the  true  construction  of  this  proviso. 
The  expression  '  tenant  in  tail '  in  the  proviso  must  mean  a  person  who 
takes  the  real  estate  in  tail  under  the  limitations  thereof,  and  who  also 
takes  the  personal  estate  under  the  trusts  that  are  by  reference 
declared  of  it.  For  the  tenant  in  tail  described  is  one  in  whom,  but 
for  the  proviso,  the  personal  estate  would  vest  absolutely,  that  is, 
vest  without  being  subject  to  be  divested.  The  proviso  is  intended 
to  provide  for  an  infant  tenant  in  tail  taking  an  absolute  interest  in 
the  personal  estate  under  the  trusts  which  are  declared  of  it,  and 
afterwards  dying  during  his  infancy.  But  inasmuch  as  personal  prop- 
erty- does  not  pass  by  descent,  and  there  can  be  no  estate  tail  in  it,  the 
proviso  must  apply  to  such  tenants  in  tail  only  of  the  real  estate  as 
take  the  personal  estate  (if  I  may  use  an  incorrect  expression)  by  pur- 
chase under  the  trusts  declared  by  the  will,  and  the  question  is,  whether 
such  tenants  in  tail  include  any  tenant  in  tail  taking  by  descent.  As 
I  read  the  judgment  of  the  Master  of  the  Rolls,  he  assumes  the  fact 
to  be,  that  the  proviso  includes  and  applies  to  tenants  in  tail  taking  by 
ilescent  under  the  limitati'iiis  of  the  devised  real  estates,  as  well  as 
those  taking  by  purchase.  The  correctness  of  this  conclusion  depends 
on  the  inquiry,  whether  the  disposition  made  by  the  will  of  the  per- 
sonal estate  contains  or  involves  any  trust  for  a  tenant  in  tail  who 
takes  the  real  estate  by  descent.  Before  entering  on  that  inquiry,  1 
ought  to  observe  first,  that  it  is  clear  that  the  trusts  of  the  personal 
estate  are  not  executory  in  the  {)roper  sense  in  which  that  word  is  used 
in  this  Court.  If  they  were,  there  would  be  no  illegality.  Secondly, 
it  is  well   settled    that  the  disposition   nindc  <.f  the   Mcrs!);ial    t>state  is 
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not  extended  or  altered  by  the  words  'as  near  thereto  as  the  rules  of 
law  and  equity  will  admit.'  The  personal  estate  is  bequeathed  by 
words  of  reference.  The  trustees  are  to  stand  possessed  of  it  upon 
such  trusts,  and  for  such  estates  and  interests,  as  are  declared  concern- 
ing the  real  estates.  I  will  state  concisely,  so  far  as  is  necessary,  the 
uses  of  the  real  estate,  and  then  the  corresponding  trusts  of  the  person- 
alty, premising  (what  it  is  hardly  necessary  to  mention)  that  words 
creating  an  estate  tail  in  realty  confer  the  absolute  ownership  in  per- 
sonal estate.  The  uses  of  the  real  estate  stated  shortly  (and  sub- 
stituting the  name  of  Ellis  Gosling,  the  nephew  who  accepted  the 
partnershi]),  for  the  description  of  such  nephew)  are  the  following: 
To  the  use  of  Ellis  Gosling  for  life,  with  remainder  to  the  use  of  the 
iirst  and  otlier  sons  of  Ellis  Gosling  in  tail  male,  with  remainder  to 
the  other  sons  of  tlie  testator's  brother  Robert  younger  than  Ellis  who 
should  be  in  esse  at  the  testator's  death,  severally  and  successively  for 
life  in  the  order  of  seniority,  with  remainder  to  the  first  and  other 
sons  of  such  younger  sons  respectively  in  tail  male,  with  remainder  to 
subsequently'  born  sons  of  Ilobert  for  life,  with  remainder  to  th(Hr 
first  and  otlier  sons  in  tail  male  in  like  manner,  with  remainder  to  tlie 
testator's  brother  Thomas  George  Gosling  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  divers  other  remainders,  which 
it  is  not  necessary  to  detail.  Now  what  are  the  trusts  of  the  personal 
estate,  which,  so  far  as  the  difference  of  tenure  will  admit,  will  be 
identical  with  these  uses  of  the  real  estate?  I  will  state  them  first 
without  the  proviso,  and  then  show  the  effect  of  the  proviso  and  to 
what  persons  it  will  apply.  Tlie  first  trust  of  the  personalty  would  be 
to  pay  the  dividends,  interest,  and  income  to  Ellis  Gosling  the  nephew 
during  the  term  of  his  natural  life,  and  after  liis  decease  the  trus- 
tees would  hold  the  personal  estate  and  tlie  income  thereof  upon  trust 
for  the  first  or  only  son  of  the  said  Ellis  Gosling,  his  executors,  admin- 
istrators, and  assigns.  Here,  but  for  the  proviso,  the  trust  would  stop, 
and  could  not  be  extended  to  the  second  and  other  sons  of  the  tenant 
for  life;  for  the  next  trust  directed  hy  the  words  of  gift  of  the  jxjr- 
sonal  estate  without  the  proviso  would  be  a  declaration  that  in  case 
there  should  be  no  son  of  Ellis  Gosling,  the  trustees  should  hold  the 
personal  estate  upon  trust  to  pay  the  income  to  the  next  younger  brother 
of  Ellis  Gosling  for  life,  and  after  his  decease  upon  trust  as  to  principal 
and  interest  for  his  eldest  or  only  son  absolutely,  with  a  gift  over  in  like 
manner  as  before  to  the  next  tenant  for  life  of  the  real  estates,  and  so 
on  throughout  the  series.  But  when  you  add  the  proviso  to  the  dis- 
position of  the  personal  estate,  which  is  made  by  the  words  of  reference, 
the  effect  is  this,  that  a  new  trust  is  created,  in  the  event  of  any  tenant 
in  tail  taking  the  personal  estate  under  the  trusts  I  have  described  and 
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dying  under  the  age  of  twenty-one  years,  for  the  next  succeeding  ten- 
ant in  tail  or  tenant  for  life,  as  the  case  may  be;  but  it  is  plain  that 
the  proviso  attaches  only  to  tenants  in  tail  taking  by  purchase,  for 
no  tenant  in  tail  by  descent  can  take  the  personal  estate  under  the  dis- 
position which  is  made  of  it.  The  only  object  and  effect  of  the  pro- 
viso, are  to  substitute  the  next  tenant  in  tail  or  tenant  for  life,  as  the 
case  may  be,  taking  by  purchase  for  the  preceding  tenant  in  tail,  also 
taking  by  purchase,  in  case  such  preceding  tenant  in  tail  dies  under 
the  age  of  twenty-one  years.  It  is  true  that  a  contingency  very  mate- 
rial to  be  provided  for  is  not  included  in  this  proviso.  A  tenant  in 
tail  taking  the  real  and  personal  estate  as  a  purchaser  may  marry  and 
liave  a  son,  and  afterwards  die  before  attaining  the  age  of  twenty-one 
years,  leaving  such  son  tenant  in  tail  of  the  real  estates.  In  such  an 
event  the  proviso  transfers  the  personal  estate  to  the  next  purchaser  iu 
the  series  of  limitations,  and  it  becomes  severed  from  the  real  estate, 
Avhich  descends  to  the  son  of  the  deceased  tenant  in  tail.  This  event 
is  not  provided  for,  but  that  circumstance  does  not  authorise  any  differ- 
ent interpretation  of  the  proviso.  If  the  will  had  provided  for  the 
event  of  a  tenant  in  tail  by  purchase  dying  under  twenty-one  leaving 
a  son,  by  declaring  an  express  trust  for  such  son  of  the  personal  estate, 
the  case  would  have  existed  of  a  tenant  in  tail  of  the  real  estates  by 
descent  taking  the  personal  estate  by  purchase;  and  if  in  that  case 
the  proviso  were  held  to  apply  to  and  include  such  tenant  in  tail,  the 
whole  disposition  of  the  principal  of  the  personal  estate  would  be  void 
for  remoteness.  But  no  such  trust  is,  in  my  opinion,  either  expressed 
or  implied,  or  in  any  manner  warranted  by  the  words  of  gift  of  the  per- 
sonal estate  either  with  or  without  the  proviso.  Again,  if  the  words 
of  gift  of  the  personal  estate  taken  with  the  proviso  could  possibly  be 
intfirpreted  to  amount  to  a  trust  of  the  corpus  of  the  personalty  for 
such  tenant  in  tail  only  under  the  limitations  of  the  real  estate  as 
should  first  attain  the  age  of  twenty-one  years,  so  that  iu  the  words 
of  the  Master  of  the  Rolls  the  attaining  twenty-one  would  be  a  pre- 
cedent condition  to  the  vesting,  it  would  follow  that  the  gift  of  the  corpus 
of  the  personal  estate  would  be  void  for  remoteness.  But  in  my 
judgment  it  is  not  possible  to  put  any  such  construction  on  this  will. 
I  am  of  opinion,  therefore,  that  tlie  disposition  of  the  personal  estate 
made  by  this  will  is  good  in  law," 

From  this  decree  of  Lord  Westbury  the  testator's  next  of  kin  ap- 
pealed to  the  House  of  Lords,  where  (on  the  opinion  of  the  majority  of 
the  Lords  present)  Lord  Westbury's  decree  was  reversed  a»d  that  of 
Sir  J.  HoMiLLY,  M.  R.,  affirmed. 

The  majority.  Lord  Chelmsford,  L.  C  and  Lord  Cranwouth,  sub- 
stantially   adopted    the    reasoning    of     Ijord     W'ksthury.      Lord     St. 
VOL.  XXI.  — 10 
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Lkoxards  came  to  a  contrary  conclusion.  After  some  general  obser- 
vations, lie  said  (L.  R.  1  H.  L.  294):  "I  may  relieve  the  case  from 
some  questions  upon  which  I  consider  that  both  parties  are  agreed,  and 
which,  in  my  opinion,  are  not  open  to  doubt.  The  trusts  are  not  exe- 
cutory, but  executed.  The  testator  was  his  own  conveyancer,  and  the 
trusts  cannot,  speaking  generally,  be  tr(>ated  as  valid,  and  the  proviso 
is  only  void  within  the  authority  of  Egerton  v.  Brownloio  (4  M.  L.  C 
1).  In  this  case,  therefore,  we  must  construe,  not  reject  the  proviso. 
Although  I  have  said  that  this  will  is  to  be  technically  construed,  yet, 
of  course,  the  intention  of  the  testator  is  to  be  collected  from  the  tech- 
nical expressions  in  the  will.  Let  us  iirst  consider  the  question 
in  that  light,  independently  of  the  <]uesti<Mi  upon  the  law  against  per- 
petuity, and  then  consider  whether  tliat  law  affects  the  validity  of  any 
of  the  gifts. "  After  an  elaborate  consideration  of  the  will,  and  of 
the  contrary  judgment,  he  concluded  with  the  following  criticism  of  the 
chief  argument  which  had  been  u.sed  ui)on  the  construction  of  the 
proviso.  "According  to  this  argument,"  he  said,  "issue  in  tail 
taking  by  descent  under  a  gift  to  the  parent  in  tail,  are  not  to  be 
considered  as  taking  an  estate  tail  under  the  gift,  when  the  estate 
descends  to  them.  Now,  the  original  limitation  is  necessarily  to  the 
parent  and  the  heir  or  heirs  male  of  his  body:  no  doubt  he  is  the  de- 
visee, and  is  in  as  a  purchaser;  but  the  words,  *  heir  or  heirs  male  of  the 
body,'  create  an  estat(!  tail  or  in  tail  male,  descendible  to  the  issue 
named,  and  when  the  descent  takes  plac»%  the  issue  become  in  succession 
tenants  in  tail;  and  although  their  title  wholly  depends  upon  the  de- 
vise to  the  ancestor  with  the  superadded  words  of  limitation,  yet  in  a 
<lue  course  of  succession  tliey  are  strictly  tenants  in  tail  under  the  will. 
It  is  in  this  sense  that  the  testatt)r  speaks  of  any  tenant  in  tail.  [n 
the  lifetime  of  a  father,  tenant  in  tail  of  an  estate,  you  would  predicate 
of  his  son  that,  if  lie  survived  his  father,  he  would  be  tenant  in  tail  of 
the  ]iroj)ert\'.  1  am  clearly  of  opinion  that  tliis  is  the  tru«^  con- 
struftion  of  the  words.  The  decree  of  the  Lokd  Chanckllou  should,  1 
tliiiik.  lie  reversed,  and  the  decree;  of  the  Mastkk  of  thk  Rolls 
attirmed." 

The  result  of  the  judgments  above  fully  stated  in  (Josli/t;/  v.  (Joslitif/ 
and  the  appeal  Christie  v.  Gosling  seems  to  come  to  little  more  than 
rliis,  that  the  words  "tenant  in  tail,"  in  the  ])ro'viso  in  this  particular 
will,  referred  to  a  tenant  in  tail  who  should  take  by  purchase  \inder 
the  previous  limitations.  And  so  in  the  subsecpient  case  of  Jhtr- 
rlngtoii.  v.  Harrington  (1871).  L.  K.  r>  11.  L.  S7.  U)  L.  J.  ('h.  710, 
the  decision,  though  much  conuuented  on.  was  lield  not  to  have  de- 
cided any  principle  which  could  govern  the  points  there  in  question. 

In    TTti rriiuitnii    v.    Ifdrringfnn    [saj>r(i),\\u'    tliii'd   Earl   of   llai-ring- 
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loll  ill  1804  had  joined  with  his  sou  (afterwards  fourtli  Earl)  in  mah- 
iiiL^  a  settlement  of  the  family  mansion-house  and  estatcKs,  in  strict 
settlement  in  the  usual  way,  and  twenty  years  later  made  his  will, 
whereby  he  gave  personal  chattels  '•'  in  trust  for  the  person  or  persons 
who,  for  the  time  being,  shall  under  or  by  virtue  of,  or  under  the  limi- 
tations contained  in  any  settlement  of  my  [mansion-house  and  estates], 
l)e  in  the  actual  possession  of  tlu^  same  mansion-house  and  estates,  to 
the  end  and  iiileiit  tiiat  all  and  singular  such  [chattels]  may  be  deemed 
and  considered  as  heirlooms,  to  go  along  and  forever  be  used  and 
eiijo^'ed  with  the  same  uiansiou-house  and  estates,  so  far  as  the  rides 
of  hiw  or  eipiity  will  permit,  but  so,  nevertheless,  as  that  the  same 
chattels  personal  shall  not,  as  to  the  effect  or  purposes  of  transmis- 
sion, vest  absolutely  in  any  person  who,  under  and  by  virtue  of  any 
settlement,  shall  or  may  become  seized  of,  or  entitled  to,  the  said 
mansion-house  and  estates  for  an  estate  of  inheritance,  either  in  pos- 
sc^ssion  or  reversion,  or  otherwise,  unless  such  person  shall  attain  the 
:ige  of  twenty-one  years,  or,  dying  under  that  age,  shall  leave  issue 
inheritable  under  the  limitations  in  any  settlement  thereof."  The 
residuary  personal  estate  was  given  to  the  trustees  to  convert  into 
money,  to  be  invested  in  the  purchase  of  other  real  estates  to  be  set- 
tled in  the  same  way  as  the  family  mansion-house  and  estates  above 
mentioned. 

The  third  Earl  died  in  1829.  and  was  succeeded  by  a  son,  who 
became  fourth  Earl,  and  dying  without  male  issue  in  1851,  was  suc- 
ceeded by  the  third  son  of  the  third  Earl  (whose  second  son  had  in  the 
meantime  died  without  issue)  as  tifth  Earl.  He  died  in  18()2,  and 
was  succeeded  by  his  only  son,  the  sixth  Earl,  who  died  in  February, 
1866,  a  minor.  On  the  death  of  the  sixth  Earl,  the  respondent,  a 
descendant  of  a  younger  sou  (named  in  the  settlement)  of  the  third  Earl 
succeeded  as  seventh  Earl  to  the  earldom,  and  likewise  became  (as  each 
Earl  had  been  successively)  tenant  in  possession  of  the  family  estates 
«nder  the  settlement.  The  respondent  eventually  disentailed  the 
estates. 

The  appellant,  who  was  the  mother  and  administratrix  of  the  sixth 
Earl,  hied  her  bill  claiming  the  chattels,  on  the  ground  that  they  had 
vested  absolutely  in  the  sixth  Earl  as  having  become  entitled  to  the 
first  estate  of  inheritance  after  the  life  estates,  and  that  the  proviso 
for  defeating  the  interest  of  the  sixth  Earl  by  reason  of  his  not  having 
attained  twenty-one,  was  void.  The  respondent,  on  the  other  hand, 
claimed  possession  of  the  chattels  (1)  as  having  been  carried  over  by  the; 
proviso  to  him  as  the  person  in  [mssession  of  the  entailed  estates  under 
the  settlement,  and  became  absolutely  vested  in  him  by  reason  of  the 
proviso  having  been   exliansteil :    or    (!'),    by    reason    that  the   chattels 
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were  not  well  disposed  of  by  the  specific  gift  in  the  will  and  were 
carried  by  the  residuar}-  gift  to  him  as  tenant  in  tail  of  the  estates  to 
be  purchased,  and  as  he  eventually  became  absolute  owner  under  the 
disentailing  assurance. 

The  decree,  which  was  immediately  under  appeal  before  the  House  of 
Lords,  declared  that  on  the  death  of  the  sixth  Earl  the  chattels  became 
subject  to  the  trusts  of  the  residuary  personal  estate  under  which  the 
seventh  Earl  would  be  tenant  in  tail  male  of  the  lands  directed  to  be 
purchased,  and  that  having  barred  the  entail  in  such  lands  and  per- 
sonal estate  he  had  acquired  the  absolute  interest. 

The  judgment  of  the  House  was  to  the  effect  that  the  respondent 
was  entitled  on  one  or  other  of  the  above  grounds.  Lord  Hatiierley, 
L.  C,  after  observing  that  the  will  in  Christie  v.  Gosling  (supra)  was 
of  a  different  character,  and  that  the  decision  there  was  not  applicable, 
said  (L.  R.  5  H.  L.  98-101)  :  "  We  have  to  ascertain  what  is  the  in- 
tent of  the  instrument  as  now  expressed,  namely,  that  these  chattels 
are  to  go  to  the  persons  taking  for  the  time  being  under  the  limitation 
of  the  settlement,  but  so  as  that  the  property  shall  not  vest  in  any 
person  so  taking  if  that  person  does  not  attain  the  specified  age,  or  ful- 
fil the  specified  condition.  I  apprehend,  as  Lord  St.  Leonards  said 
in  Christie  v.  Gosling  (L.  E.  1  H.  L.  279,  295)  (where  he  differed 
from  the  rest  of  the  noble  and  learned  Lords  who  decided  that  case  as 
to  the  construction  of  the  will  generally),  that  there  could  be  no  doubt 
whatever  that  the  condition  was  annexed  to  the  gift.  It  was  not 
annexed  by  way  of  proviso,  cutting  down  the  gift,  but  was  an  essential 
part  of  the  gift  itself,  so  that  no  person  could  claim  the  gift  except  as 
a  gift  to  him  in  the  event  of  his  being  the  person  who  ultimately 
could  claim  to  hold  the  gift  by  fulfilling  all  the  qualifications  ta 
which  the  gift  itself  was  attached.  T  apprehend,  thei'efore,  that  a  per- 
son who  took  the  estate,  and  did  not  attain  the  age  of  twenty-one,  had 
not  fulfilled  the  conditions  of  the  gift,  and  cannot  claim  in  any  way  to 
retain  the  gift;  nor  can  any  persons  who  derive  their  title  through 
liim  make  out  any  claim  to  that  gift,  as  being  a  gift  absolutely  vested 
ill  liim,  subject  only  to  be  defeated  by  the  proviso.  I  take  it,  there- 
fore, that  the  claim  of  the  appellant  entirely  fails;  and  the  only 
question  that  remains  is  this,  whether  this  proviso  has  the  effect  of 
carrying  that  estate  on  to  those  who  come  next  in  remainder  —  so  ex- 
posing itself,  as  it  was  contended  by  the  appellant,  to  be  rendered 
void  as  aiming  at  perpetuity,  in  which  event  the  farther  carrying  on  of 
the  estate  would  be  contrary  to  the  rules  of  law,  and  there  would  be  a 
simple  intestacy;  or  whether  it  does  carry  it  on  to  the  person  next  in 
remainder,  subject  to  the  controlling  effect  of  those  words,  which  ai«; 
also  to  be  found    in  this  will,  that  the  [)roperty  is  to  go  as  an  hcirlooni 
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with  the  estate  so  h)ng  as  the  rules  of  law  or  equity  will  permit. 
Now,  my  Lords,  a  great  deal  of  argument  was  employed  before  us 
u]>(iii  the  effect  of  those  words,  and  as  to  how  far  those  words  could 
or  could  not  control  the  effect  of  a  limitation  which  might  seem  other- 
wise to  err  against  the  rule  with  respect  to  ])erpetuity,  —  how  far,  in 
other  words,  the  Court  would  apply  those  words,  so  as  to  give  to  the  limi- 
tations an  effect  consonant  with  the  rule  of  law,  and  arrest  and  defeat 
the  rule  of  defeasance  by  keeping  the  limitations  within  the  limits  which 
the  law  would  allow.  If  this  rule  could  be  construed  in  that  way,  theu 
the  respondent,  the  seventh  Earl,  would  be  entitled,  by  virtue  of  having 
fulfilled  all  the  conditions,  as  a,  person  actually  in  existence  within  the 
])rescribed  limits,  namely,  a  life  in  being  and  twenty-one  years  after  the 
death  of  the  testator,  to  claim  the  [)roperty  absolutely  given  to  him  by 
the  will  in  that  character.  In  the  other  event  there  would  be  an  intes- 
tacy, and  tlie  projierty  would  fall  into  the  residuary  gift*.  Now,  it  so  hap- 
pens in  tliis  case  that  in  either  event  the  seventh  Earl  is  clearly 
entitled  til  tlie  [imperty.  If  it  falls  into  the  residue,  then  he  takes  it  as 
such  by  virtue  of  his  being  the  last  residuary  legatee.  If  it  goes  over 
in  the  manner  I  ha\e  referi'ed  to,  then  he  takes  it  by  virtue  of  the  limi- 
tation, he  being  himself  the  person  standing  within  the  prescribed  limits. 
The  difhculty  upon  that  part  <>f  the  case  is  simply  this,  that  you  can- 
not look  on  a  bequest  of  this  kind  as  an  executory  bequest,  and  take 
upon  yourself  to  model  the  gift  so  as.  ])y  virtue  of  a  modelling  of  the 
"will,  to  give  it  full  effect  and  validity.  You  cannot  model  it,  but  you 
must  deal  with  it  as  you  tind  it  existing  in  the  will.  And  the  ques- 
tion is,  whether  these  words,  '  so  far  as  tlie  rules  of  law  or  equitv  will 
permit,'  by  themselves,  by  virtue  of  tlie  phraseology  of  the  limitation, 
imply  that  the  will  is  to  be  read  as  if  the  testator  had  used  that  as  a 
short  expression  Xo  indicate  the  t'xact  ])eriod  to  which  he  wished  to 
■confine  the  limitation,  namely,  to  confine  it  to  vesting  within  the 
ordinary  prescribed  limits.  Upon  that  ipu'stion  there  has  been  at 
times  some  conflict  of  opinion  as  to  how  far  these  words  in  themselves 
are  words  which  will  enable  you  to  inter[)ret  the  will  in  a  sense  such 
as  to  give  to  the  whole  operation  of  the  beipiest  the  effect  which  no  one 
can  doubt  would  be  the  purport  and  meaning  of  the  testator  in  his 
will.  I  am  not  awai-e  that  there  is  upon  this  ])oi!it  any  series  of 
decided  authoi'ities  of  a  contrary  character,  but  I  am  aware  that  there 
has  been  some  difference  of  opinion  upon  the  subject;  and  it  appears 
to  me  that  in  this  particular  case,  in  which  we  are  called  upon 
to  lay  down  a  rule  of  construction  which  will  have  effect  not  oidy  upon 
this  will,  but  ujjon  other  wills  also,  not  only  for  the  future  (with 
respect  to  which,  I  think,  w(!  should  adopt  a  rule  of  construction 
•which   woidd   be  very  useful),  but   also  wills   uliich    are   past,  or  which 
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;ire  now  in  exi.stence,  :ind  wliicli  are  not  be£(»re  us  for  present  con- 
sideriition,  I  tliink  it  would,  i»ii  tlie  whole,  b«'  more  prudent  not  to  do 
more  than  the  necessity  of  this  case  requires,  namely,  to  vary  the- 
decree  of  the  Court  below  so  as  to  express  that  which  is  the  fact,  that, 
under  all  the  circumstances  of  this  case,  the  appellant  being  clearly 
entitled  to  no  interest  in  these  chattels,  and  the  r(^spondent  bein<^ 
clearly'  entitled  to  them  under  either  the  one  title  or  the  other,  we 
ought  so  far  to  modify  the  decree  as  to  show  that  it  is  simply  on  that 
account  that  we  affirm  the  judgment  in  favour  of  the  respondent.  We 
do  so  without  making  any  farther  or  othcu-  declaration  than  that  of  the- 
want  of  the  title  on  the  [)art  of  the  a})])ellant,  and  the  absolute  and 
t;oniplete  title  on  the  part  of  the  res[)ondent  in  one  way  or  the  other. 
The  aj)pellant  has,  in  fact,  com])letely  failed  in  making  any  substan- 
tial case  before  your  Lordshi])S.  The  order  iniide  by  your  Lordships- 
should  express  that  the  variation  which  1  have  referred  to  should  bt^^ 
made  in  the  original  decree,  and  there  should  he  no  costs  of  this, 
appeal,  the  necessity  for  which,  and  for  the  whole  litigation  in  this 
matter,  having  heen  occasioned  by  the  somewhat  obscure  and  imperfect 
('xi)ressions  contained  in  the  will." 

Lord  Westbuey.  after  observing  that  it  had  been  settled  (in  the 
course  of  the  argument)  that  the  words  of  the  gift  of  the  heirlooms 
did  not  create  an  executorij  trust,  —  in  the  sense  of  a  trust  or  direction 
to  settle  leaving  the  form  of  the  settlement  to  be  moulded  by  the 
trustees, — pi'oceeded  as  follows:  "The  words  are  words  of  direct 
and  complete  gift,  and  the  gift  consists  in  the  direction  that  the 
possession  and  enjoyment  of  the  personal  chattels  shall  accompany 
the  settled  real  estates  through  all  the  changes  of  ownership  that 
may  occur  during  the  time  allowed  by  law  for  postponing  the  abso- 
lute vesting  of  personal  proj)erty  ;  that  is,  during  a  life  or  lives 
in  being  at  the  time  of  the  gift  and  for  twenty -one  years  afterwards. 
The  words  therefore  ninouiit  to  a  declaration  l>y  implication  of  su(th 
trusts  of  the  pei'sonalty  as  corres)>ond  with  the  ow  nei-ship  of  the  real 
estate,  and  sj'cure  its  being  held  and  transmitted  with  the  real  estate^ 
up  to  tile  limit  of  time  allowed  bylaw  against  perpetuities.  In  the  con- 
struction of  gifts  of  this  nature  it  has  been  settled  that  when,  and  so 
soon  as.  the  principal  trust  estates,  to  which  the  personal  chattels  are 
thus  made  accessory,  vest  in  a  tenant  in  tail  in  possession,  the  trans- 
missibility  of  the  personal  estate  ceases,  although  ths  time  allowed  by 
the  Ruhi  against  Perpetuities  has  not  expired,  and  the;  personal  chat- 
tels become  the  absolute  property  of  such  tenant  in  tail  in  possession, 
although  he  ma\'  be  an  infant,  and  may  affiM-wards  die  without  having 
attained  majority.  On  such  an  event  the  ownersbip  of  tlie  persoiuil 
chattels  wnuld   be   (lisj(jiued   mid  .sexcr  d   from   llie  sellled  real   estatesj 


n.  C.  vol..  XXI.]  PERPETUITIES.  151 

Cadell  v.  Palmer  and  others.  —  Notes. 

and  the  effect  of  the  direction  that  they  .should  accompany  the  estates 
(luring  all  tlic  time  allowed  by  the  Kule  against  Per[)etuity  would  be 
/iro  fioito  defeated.  To  meet  this  difficulty  it  has  been  usual  to  annex 
to  the  direction  that  the  heirlooms  shall  go  along  with  the  settled 
real  estates,  a  condition  that  the  heirlooms  shall  not  vest  absolutely 
in  any  tenant  in  tail  unless  such  tenant  in  tail  shall  attain  the  age  of 
twenty-one  years,  or,  dying  under  that  age,  shall  leave  issue  iidieri- 
table  under  the  settlement.  Such  a  proviso  occurs  in  the  present  will; 
and  the  event  having  happened  of  the  death  of  the  tenant  in  tail 
under  twenty-one,  who  at  the  time  of  his  death  was  tenant  in  tail  in 
possession  of  the  settled  estates,  antl  as  such  entitled  to  the  enjoyment 
(if  the  heirlooms,  the  (juestion  arises,  whether  such  heirlooms  are  trans- 
mitted on  to  the  next  succeeding  tenant  in  tail,  or  belong  to  the  personal 
representative  of  the  infant  tenant  in  tail  so  dying,  or  are  undisposed 
of,  and  fall  into  the  residue  of  the  testator's  personal  estate." 

Lord  CoLOXSAY  agreed  with  the  opinion  of  the  Lord  Chaxcellok. 

Lord  Caikns  considered  that  the  words  of  the  will  introduced  by  the 
expression  "but  so  nevertheless  "  created  a  clause  of  defeasance,  and 
must  be  taken  as  cutting  down  what  would  otherwise  be  the  wider  effect 
of  the  dispositive  clause.  If  the  words  "  so  far  as  the  rules  of  law  and 
e(]uity  will  permit  "  had  been  omitted  in  the  earlier  clause,  it  would 
have  been  difficult  to  avoid  applying  the  jtranciples  of  Lo}'d  Dungannon 
V.  Smith  (supra)  ;  but  the  result  would  have  been  that  the  chattels 
would  have  fallen  into  the  residue,  and  have  gone  to  the  respondents 
And  if,  notwithstanding  these  words,  "  so  far  as  the  rules  of  law  and 
(•(juity  would  })erniit,*'  tlie  be(|uest  were  to  be  read  as  a  trust  for  every 
person  in  succession  to  whom  tin;  estates  might  open,  with  a  prohibi- 
tion against  vesting  unless  s(jme  tenant  in  tail  attained  twenty-one.  so 
that  the  trust  was  destined  to  continue  until  s(mie  tenant  did  attain 
twenty-one,   the  bequest   would  have  been  e(]ually  void. 

'' The  appellant,""  he  (Continued,  "seeks  to  avoid  this  CDUstruction 
by  insisting  that  under  the  dispositive  clause  there  was  a  trust  for  the 
sixth  Earl  of  Harrington,  who  was  in  possession  of  the  estat(\s,  and  was 
the  first  tenant  in  tail  to  whom  the  possession  accrued:  and  farther, 
that  the  clause  of  modification  or  defeasance  is  a  clause  a])plying  to 
all  tenants  in  tail  m  perpctititin,  and  being  wholly  invalid,  cannot 
operate  as  against  the  sixth  Earl  dying  under  twenty-one.  1  will 
assume,  for  a  moment,  such  a  construction  to  be  possible,  on  the  words 
of  this  bequest,  as  I  have  stated  it.  But  the  construction  would  be 
arrived  at  only  by  s])litting  up  the  general  words  of  the  dispositive 
clause,  and  treating  it  as  a  trust  for  each  person  named  in  the  settle- 
ment, if  become  into  possession;  that  is  to  say,  for  A.  (tenant  for 
life),   if  he  c(une   into  possession,    remainder   for    ]i.    (^tenant    in  tail), 
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if  he  come  into  possession,  and  so  on.  But  if  the  cumulative  words  of 
the  dispositive  clause  can  thus  be  divided,  and  effect  given  to  one 
part,  though  not  to  other  parts  of  the  disposition,  I  cannot  see  why 
the  appellant  would  not  have,  on  the  same  principle,  to  submit  to  a 
similar  treatment  of  the  clause  of  defeasance,  which  wcnild  tlien  be 
read  as  a  clause  applying  itself  to  the  estate  of  each  person  coming 
into  possession  and  taking  under  the  dispositive  clause,  and  valid 
•  therefore  as  to  some  estates,  thougli  invalid  as  to  others.  l>ut  1  am 
of  opinion  that  there  is  no  sound  principle  on  which  the  generality 
of  the  trust,  '  for  the  i)ersons  who  shall  for  the  time  being  be  in  the 
actual  possession  of  the  estates  '  can  be  explained  and  limited,  excej)t 
by  the  limit  to  be  derived  from  the  words  which  I  liave  hitherto  pur- 
posely omitted,  '  to  the  end  and  intent  that  the  [chattels]  may  be  con- 
sidered as  heirlooms,  to  go  along  and  forever  be  used  and  enjoyed 
■with  the  same  mansion-house  and  estates,  so  far  as  the  rules  of  law  and 
eijuity  w'ill  permit.'  Lord  IIakdwicke  was  of  opinion,  in  the  cases 
of  Goicer  v.  Grosvenor  (5  Madd.  'Vol)  and  Trafford  v.  Trafford  (3 
Atk.  347)  that  words  of  this  kind  made  a  trust  of  chattels  an  execu- 
tory trust  and  not  a  direct  gift;  and  that  a  Court  of  equity  might 
execute  the  trust  according  to  the  general  intent  of  the  testator,  and. 
even  without  any  direction  to  that  effect,  carry  over  the  chattels,  with- 
in certain  limits,  on  a  tenant  in  tail  dying  under  twentj^-one.  These 
decisions  are  commented  on,  and  the  subse(juent  decisions  to  the  con- 
trary collected,  by  Lord  Cottexiiam  in  Roudand  v.  Mon/an  (2  J'h. 
7G4),  who  regretted,  as  many  dthers  have  (lone,  that  Lord  Hakd- 
wicke's  views  had  not  been  followed.  None,  however,  of  the 
authorities  o[)posed  to  Lord  ITahdwickk's  opinion  has  doubted,  in- 
deed all  have  assuincil.  that  a  general  trust  of  chattels  to  go  with 
settled  estates,  or  to  be  lield  by  persons  for  the  time  l)eing  entitled 
to  the  ])ossession  of  settled  estates,  as  long  as  the  ruh-s  of  law  and 
(■(|uity  would  permit,  wuiild  be  cffoctual.  and  elfi-(;tual  by  reason  of 
those  particular  word>..  tn  carry  the  chattels  tii  the  first  person  with 
an  estate  <if  inheritance.  And  the  doctrine  of  the  same  authorities, 
that  the  Court  nf  ((piity  could  not  farther  ])rotect  the  chattels  if  that 
jierson  |died  under  twenty-one,  woidd  of  course  be  irrelevant  to  the 
])resent  case,  if  there  is  here  a  valid  gift  over  on  death  under 
twenty-(jne. 

"I  come  then,  without  hesitation,  to  the  conclusion  that  what  L  have 
termed  the  dispositive  clause  in  the  will  of  Charles  Earl  of  Harrington, 
carries  the  chattels  as  heirloimis  to  the  sixth  Earl;  but  1  am  also  of 
opinion  that  the  clause  of  defeasance  prevented  the  chattels  vesting 
in  the  sixth  Earl,  dying  as  lie  did  under  twenty-one.  L  give  to  t]w 
second  cLause  the  effect  of  making  it  operative  on  the  dis[)(.»sil  ion  which 
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is  validly  created  by  the  first  clause,  an  operation  consonant  to  the 
introductory  words  of  the  second  clause,  viz.,  '  But  so  nevertheless.' 
Whether  this  is  the  whole  operation  of  the  two  clauses,  or  whether  the 
combined  effect  of  the  two  clauses  is  to  carry  over  the  chattels  to  the 
present  Earl  as  next  in  possession,  is  immaterial  either  to  the  respond- 
ent or  appellant ;  and  now  that  the  whole  title  of  the  respondent  lias 
been  stated  on  the  record,  it  may,  2>erhaps,  be  sufiicient  and  more  expe- 
dient to  declare  that,  in  the  events  which  have  happened,  the  present  Earl 
is  entitled  to  the  chattels.  If  it  were  necessary,  however,  to  decide 
u:ider  what  title  tlie  respondent  takes  the  chattels,  I  should  probably 
prefer  the  title  declared  by  the  decree  as  it  stands.  But  I  think  it,  at 
the  same  time,  a  legitimate  construction  to  read  the  clause  of  defea- 
.'^ance  as  inserted  in  the  dispositive  clause  before  the  words,  '  to  the 
end,    &c.,'  thus: 

"I  give  m_y   chattels  in  trust  for    the   persons    for  the  time  being 

in  actual  possession  of  the  estates : 
"  ISo  that,  nevertheless,  they  shall  not  vest    in    any  one  entitled  to 

the    estates    for    an    estate    of    inheritance  unless    he    attain 

twenty-one,    &c.  : 
"  To  the  end  that  the  chattels  may   be   heirlooms  and  go  with  the 

estates,  so  far  as  the  rules  of  law  and  equity  will  permit. 

''This  would  be  simply  nuirshalling  the  clauses  of  the  sentence  in 
rlieir  logical  sequence,  and  would  divest  and  carry  over  the  chattels 
within   legal    limits. 

''  I  think  that  in  every  view  of  the  case  the  appellant  fails,  and  that 
the  appeal  must  be  dismissed.'' 

It  was  accordingly  ordei-ed  by  the  House  that  the  appeal  be 
dismissed.  ''And  it  aiipearing  to  this  House  that,  in  the  events 
wliicli  have  happened,  and  having  regard  to  the  title  of  the  plaintiff, 
Charles  Wyudham,  seventh  Earl  of  Harrington,  as  tenant  in  tail  male 
in  the  actual  possession  of  the  mansion-house  and  estates  at  Elvaston, 
in  the  county  of  Derby,  settled  by  the  indenture  of  the  20th  of  July, 
1804,  and  also  as  absolutely  entitled  to  the  residuary  estate  of  Charles, 
third  Earl  of  Harrington,  it  is  unnecessary  to  decide  under  which  title 
the  plaintiff,  Charles  Wyndham,  seventh  Earl  of  Harrington,  has  be- 
come entitled  to  the  heirlooms  and  funds  in  the  decree  mentioned  :  "  it 
was  further  ordered  that  the  decree  of  the  Court  of  Chancery  be  varied ; 
and  by  the  decree  as  varied  it  should  be  adjudged  and  declared,  that  in 
consequence  of  the  death,  under  twenty-one,  of  the  sixth  Earl  of  Harring- 
ton, the  plaintiff,  the  seventh  Earl,  had  become  and  was  absolutely 
entitled  to  the  chattels  in   question   with  consequential   directions. 

Lords  Journals,  27th  March,  1871. 


154  PKKi'KiririKs. 


Cadell  V.  Palmer  and  others.  —  Notes. 


AMERICAN   NOTES. 

Mr.  John  C.  Gray's  book  on  tlie  Rule  against  Perpetuities  has  done  very 
much,  since  its  publication  in  1S80,  to  lessen  the  labors  of  the  American 
lawyer  in  dealing  with  the  difficult  subjects  of  which  it  treats.  The  author's 
investigation  of  all  questions  relating  to  the  rule  has  been  thorough  and 
scholarly,  and  the  result  is  a  work  of  great  value  upon  a  topic  that  certainly 
needs  eliiciilatioii.  As  Mr.  (Iray  says  in  his  jjreface,  "There  is  something 
in  the  subject  which  seems  to  facilitate  error.  Perhaps  it  is  because  the 
mode  of  reasoning  is  unlike  that  with  which  lawyers  are  most  familiar.  The 
study  and  practice  of  the  Rule  against  Perpetuities  is  indeed  a  constant  school 
of  modesty.  A  long  list  might  be  formed  of  the  demonstrable  blunders  with 
regard  to  its  (juestions  made  by  eminent  men.  blunders  which  they  themselves 
have  been  sometimes  the  first  to  acknowledge;  and  there  are  few  lawyers  of 
any  practice  in  drawing  wills  and  settlements  who  have  not  at  some  time 
either  fallen  into  the  net  which  the  rule  spreads  for  the  unwary,  or  have  not 
at  least  shuddered  to  think  how  narrowly  they  have  escaped  it." 

Mr.  (iray,  in  sect.  201  of  his  book,  states  the  rule  as  follows:  "No  in- 
terest subject  to  a  condition  precedent  is  good,  unless  the  condition  must  be 
fulfilled,  if  at  all,  within  twenty-one  years  after  .some  life  in  being  at  the 
creation  of  the  interest.''  Apart  from  statutory  modilications,  the  rule 
seems  always  to  have  been  adopted  in  America  in  its  modern  English  form, 
and  the  leading  principles  which  have  been  laid  down  by  the  English  Courts 
have  been  followed  in  this  country. 

Thus  it  is  well  settled  in  America  that  vested  interests  are  not  subject  lo 
the  rule,  however  remote  may  be  the  time  when  tlioy  are  to  come  into  pos- 
session. For  example,  in  Seanr  v.  Filz(/eral(l,  141  Massachusetts,  4Ul,  a  testator 
bequeathed  property  to  his  executors  in  trust  to  use  so  much  of  the  income  as 
.should  be  needed  for  the  support  of  his  daugliter  during  her  life,  and  of  her 
child  or  children  during  the  life  of  each  and  all;  and  directed  that  "the 
balance  of  said  income  and  the  property  after  the  death  of  my  said  child,  and 
her  child  or  children,  if  any,  shall  all  be  paid  over  by  my  executors  for  the  sole 
use  and  benefit,  of  the  An^nstinian  Society  of  Lawrence,  ...  to  said  cor- 
poration fr)rover."  The  Court  held  tiiat,  the  devise  over  to  the  corporation 
\v!is  iKit  trui  remote.  ••  Tlie  estate  or  interest  vested  in  the  Augustiniau 
Society.  ;i  body  eoinorate.  absolutely  and  at  once,  upon  the  testator's  death, 
subject  to  the  ].i('ceding  life  estates.  All  that  is  required  by  the  Rule  against 
l'erpetuiti(;s  is  that  tlie  estate  or  interest  shall  vest  within  the  prescribed 
period.      Tlie   right   ol  posses.sion   may  be   postponed  longer." 

So  in  case  of  a  resulting  trust  to  the  heirs  of  the  grantor,  upon  the  failure 
of  an  express  trust  declared  in  tlie  deed.  Hopk'tDsv.  Grimshmu,  Hi.')  United 
States,  342. 

See  also  PnUtzcrv.  Lir!nf/.<tn>,.  >^9  iSlaine.  .3r)f) :  !n  re  Jo/nis/mrs  Eslule,  IS") 
I'ennsylvaiiia  State,  17!>:  Gray,  Rule  against  Perpetuities,  sects.  2U.')-2t)';,  209. 

In  .sect.  210,  Mr.  Gray  points  out  an  opportunity  for  abuse  which  this  prin- 
ciple affords.  "There  can  be  no  remainder  after  a  fee  simple;  a  rennund<'r 
after  a  fee  tail  is  destructible:   a  reninimler  after  life  estates  \<'sts  in   posses- 
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,sioii  at  the  end  of  life  interests  which  must  begin  within  the  limits  of  the 
Rule  against  Perpetuities ;  but  a  remainder  after  a  term  for  years  may  not 
come  into  possession  for  centuries.  Here  tliere  seems  an  opportunity  for 
abuse,  if  an  estate  is  devised  to  A.  and  ids  heirs,  but  if  he  or  they  ever 
change  their  family  name,  then  to  B.  and  his  heirs,  the  gift  to  B.  is  an 
■executory  devise,  and  is  too  remote.  I>ut  suppose  an  estate  is  devised  to  A. 
for  a  tliousand  years,  unless  A.  and  his  heirs  sooner  change  their  name,  and, 
subject  to  the  term,  the  land  is  devised  to  B..  here  B.  has  an  interest  the- 
oretically vested,  but  practically  contingent  upon  A.  and  his  heirs  changing 
their  name,  —  an  event  which  may  be  very  remote.  The  trouble  arises  from 
terms  being  sometimes  of  extravagant  length.  Some  legislation,  like  that  of 
Alabama,  which  provides  tliat  '  no  leasehold  can  be  created  for  a  longer  term 
than  twenty  years,'  would  seem  judicious." 

In  America,  as  in  England,  it  is  well  established  that  the  contingency 
npon  -which  the  vesting  of  a  future  estate  depends  must  be  one  which  is  sure 
to  happen,  if  at  all,  within  the  required  limits,  and  not  merely  one  that  may 
happen,  or  even  one  that  will  probably  happen,  within  those  limits. 

Thus,  in  Sears  v.  Russell,  8  Gray  (Mass.),  86,  there  was  a  gift  over  upon 
the  death  of  any  child  of  the  testator's  daughter  after  the  death  of  its  mother, 
but  before  tlie  death  of  its  father.  The  Court  held  the  gift  too  remote,  in- 
asmuch as  the  testator's  daughter  might  possibly  marry  a  man  not  born  at 
the  testator's  death.  On  pp.  98-99,  Hkjklow,  J.,  speaking  for  the  Court,  said : 
"  If,  in  the  present  case,  the  devi.se  had  been  to  the  daughter  for  life,  and  on 
her  death  to  her  children  in  fee,  but  if  the  children  or  either  of  them  should 
<lie  without  i.ssne,  in  the  lifetime  of  any  husband  of  the  daughter,  living  at 
the  testator's  death,  then  to  the  heirs  of  the  testator,  it  would  not  have  been 
liable  to  the  objection  of  remoteness;  becau.se  it  would  be  limited  over  on  an 
event  which  must  occur  within  the  allowed  period,  to  wit.  a  life  in  being  at 
the  testator's  death.  But  although,  at  the  time  of  the  death  of  the  testator, 
his  daughter  had  a  husband  living,  his  subsequent  decease  was  neither  im- 
possible nor  improbable.  In  the  event  of  ins  death,  .she  might  have  con- 
tracted a  second  marriage  and  had  issue  by  a  liiisb  uul  who  was  not  born  at 
the  time  of  the  death  of  the  testator.  Such  an  event  was  certainly  improb- 
able, but  it  was  not  impossible,  and  so  the  devise  over  might  by  po.ssibihty 
not  have  taken  effect  during  a  life  in  being  at  the  testator's  death,  and  more 
than  twenty-one  years  thereafter.     It  was  therefore  void  for  remoteness." 

See  also  Steplie7)s  v.  Ecans,  ;;o  Indiana,  :]9  :  Cogginx'  Appeal,  121  Penn- 
sylvania State,  10:   Gray.  Rule  against  Perpetuities,  sect.  214. 

And  it  is  not^  material  that,  as  events  have  turned  out.  the  period  of  the 
rule  is  not  exceeded.  Thus,  in  Perry  on  Trusts,  .5th  ed.  sect.  o81.  it  is  said: 
"  It  will  be  observed,  that,  in  determining  whether  a  particular  devise  is  con- 
trary to  the  Rule  against  Perpetuities,  the  inquiry  is  not  whether  the  contin- 
gency upon  which  the  estate  is  to  vest  actually  occurs  within  the  time  limited  by 
the  rule,  but  whether  it  is  jio.ssible  that  the  event  may  not  happen  within  the 
time.  If  it  is  possible  tliat  the  event  u])on  which  an  executory  devise  or 
shifting  or  springing  use  is  to  vest  in  some  person  may  not  happen  within  the 
time,  the  executory  estate  is  void,  although  in  fact  the  event  actually  happens 
"within  the  time." 
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And  in  Coggitis'  Appeal,  124  Pennsylvania  State.  10,  18-19,  Penrosk,  J., 
said:  "If  the  case  rested  upon  the  will  alone,  and  if  tiie  gift  to  the  grand- 
children of  the  testator  must  be  understood  as  including  all  who  sliall  attain 
the  age  of  twenty-five  years  at  any  time,  it  would  necessarily  follow  that  tlie 
limitation  would  be  void  as  transgress! ve  of  the  Rule  against  Perpetuities, 
notwithstanding  the  fact  that  no  grandchild  has  been  born  since  his  death. 
The  validity  of  such  a  gift  is  to  be  tested  by  possibilities,  not  by  actual  re- 
sults. Unless  the  limitation  be  such  that  it  must,  inevitably,  vest  witliin  a 
life  or  lives  in  being  and  twenty-one  years,  &o.,  after  the  death  of  the  testator, 
it  fails  in  its  inception  and  is  bad  altogether." 

With  regard  to  the  number  of  lives  which  may  be  taken,  there  is,  in 
America,  as  in  England,  no  limit,  except  where  the  Legislature  has  seen  tit  to- 
establish  one.  See  Madison  v.  Lannon,  170  Illinois,  6.3;  Ilil/s  v.  Simoxfls, 
125  Massachusetts,  536  ;  Gray,  Rule  against  Perpetuities,  sects.  216-21 S. 

The  term  of  twenty-one  years  seems  to  have  been  always  recognized  in  the 
United  States.  As  early  as  ISlo,  .Judge  Story  held  that  period  to  be  the  limit 
of  the  Rule  against  Perpetuities  (Tjar/uVc  v.  ('asri/,  7  Cranch  (U.  S),  456, 
469).  And  in  1800  wc  find  the  same  doctrine  stated  as  law  in  the  argument 
of  counsel  in  Pleasants  v.  Pleasants,  2  Call  (Va.),  319,  331. 

Of  course  the  question  of  remoteness,  arising  under  a  will,  is  to  be  de- 
termined by  reference  to  the  time  of  the  testator's  death,  when  the  will  goes 
into  effect,  and  not  by  refei'ence  to  the  date  of  the  will.  Madison  v.  Larmon, 
170  Illinois,  65;  Hosea  v.  Jacobs,  98  Massachusetts,  65,  67.  "As  the  law- 
should  not  take  a  wanton  pleasure  in  thwarting  the  intention  of  a  testator,  it 
seems  strange  that  it  could  ever  have  been  supposed  that  the  question  of 
remoteness  was  to  be  determined  by  tlie  state  of  things  at  the  date  of  a  tes- 
tator's will,  and  not  at  the  time  of  his  death.  The  object  of  the  Rule  against 
Perpetuities  is  to  confine  the  vesting  of  contingent  estates  to  a  short  period 
after  their  creation;  and  if  it  is  certain  when  the  estate  is  created  that  the 
contingent  event  must  ha})pen  within  the  required  time,  it  seems  a  needless 
interference  with  the  testamentary  power  to  say  that  the  estate  is  bad,  be- 
cause, at  some  time,  before  the  estate  was  created,  and  when  its  existence 
was  entirely  in  the  control  of  the  testator,  it  was  not  certain  that  the  con- 
tingent event  would  happen  within  the  required  time.  For  example,  land  is 
devised  to  those  children  of  A.  who  reach  twenty-five.  If  the  testator  die 
before  A.,  the  gift  is  too  remote,  because  A.  may  have  a  child  born  after  tin; 
te.stator ;  but  if  A.  die  before  the  testator,  there  can  be  no  objection  to  the 
devise,  because  it  must  take  effect,  if  at  all,  in  the  lives  of  A.'s  children,  and 
none  of  these  can  be  born  after  the  testator's  death.  Mr.  Lewis  in  the 
supplement  to  his  treatise  proves  super-abundantly  tliat  the  time  of  the 
testator's  death  is  the  true  period  at  which  to  judge  of  the  remoteness  of 
the  provisions  in  his  will.  The  rule  that  the  question  of  remoteness  is  to  be 
determined  from  the  time  of  the  testator's  deatli,  and  not  of  his  will,  is  now 
settled."     Gray,  Rule  against  Perpetuities,  sect.  231. 

Tt  is  settled  in  most  American  states,  in  accordance  with  the  English  law, 
and  clearly  in  harmony  with  principle,  that  an  interest  wln'ch  vests  withiiL 
the  required  time  is  not  too  remote,  though  it  may  end  beyond  those  limits. 
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Madiso7i  v.  Larmon,  170  Illinois,  (io;  Pulitzer  v.  Livingston,  89  Maine,  059, 
Lnvering  V.  Worthinyton,  106  Massachusetts,  81);  In  re  Johnston^s  Estate,  18.) 
I'euM.sylvania  State,  179. 

In  MiidisuH  V.  Larmon,  sup7-a,  and  I^oreriiig  v.  M'orl/iinyton,  suj)ra,  it  was 
held  that  a  life  estate  to  an  unborn  person,  which  would  vest  within  the  i;t'c- 
o.ssary  limits,  was  good.  In  Jolmston's  Estate,  supra,  it  was  held  thai  an 
♦■state  for  years,  beginning  within  the  required  time,  was  good,  thoiigli  its 
termination  might  be  beyond.  Pulitzer  v.  Liringslon,  supra,  overruled  Ih- 
peculiar  case  of  Sltule  \.  Patten,  08  Maine,  ;>S(),  in  which  it  had  been  held 
that  a  devise  to  trustees,  in  trust  for  certain  living  persons  and  Iheir  lu-ir-. 
was  void  as  creating  a  perpetuity. 

In  other  American  cases  besides  Slude  v.  Patten,  however,  it  has  been  held. 
clearly  wrongly,  that  interests  beginning  within  the  limits  of  the  Rule  against 
Perpetuities  were  still  too  remote.  Barnumy.  Barnum,  '20  Maryland,  119.  for 
example,  is  to  the  same  effect  as  Slade  v.  Patten.  And  in  Deford  v.  Deford,  ;56 
Maryland,  108;  Smith's  Appeal,  88  Pennsylvania  State,  -192;  and  other  cases 
commented  on  in  Gray,  Rule  against  Perpetuities,  sects.  238  et  seq.,  life  in- 
terests beginning  within  lives  in  being  have  been  held  too  remote.  Sinilli'.-: 
Ap/jeal,  however,  was  doubted  in  Coggins'  Appeal,  124  Pennsylvania  State,  lo, 
and  partially  overruled  in  Lau-rence's  Estate,  136  Pennsylvania  State,  354.  See 
also  Owens'  Petition,  3  Pennsylvania  Dist.  Rep.  328. 

Where  a  future  interest  in  a  deed  or  will  is  invalid  under  the  rule,  tlic 
American  cases  are  clear  to  the  effect  that  the  prior  interests  become  what 
they  would  have  been  if  the  clause  or  clauses  providing  for  the  f-uture  interest 
had  been  omitted  from  the  instrument.  If  a  fee  simple  is  granted  or  devised, 
?;ubject  to  a  remote  executory  devise,  the  grantee  or  devisee  takes  an  absolute 
fee.  A  leading  case  on  this  point  is  Brattle  Square  Church  v.  Grant,  3  (Iray 
(Mass.),  142.  There  land  was  devised  to  the  deacons  of  a  church  and  their 
-successors  forever  "  upon  this  express  condition  and  limitation,  that  is  to  say, 
that  the  minister  or  eldest  minister  of  said  church  shall  constantly  reside  and 
•dwell  in  said  house,  during  such  time  as  he  is  minister  of  said  church;  and 
in  case  the  Same  is  not  improved  for  this  use  only,  I  then  declare  this  bequest 
to  be  void  and  of  no  force,  and  order  that  said  house  and  land  then  revert  to 
piy  estate,  and  I  give  the  same  to  my  nephew,  John  Hancock,  Esquire,  and  to 
his  heirs  forever."  The  Court  held  that  the  devise  over  to  Hancock  was 
too  remote,  and  that  the  deacons  and  their  successors  took  an  absolute  estate 
in  fee. 

So,  "  it"  the  devise  of  a  future  interest  is  void  for  remoteness,  but  the  prior 
devise  is  for  life  only  or  other  limited  period,  —  for  instance,  if  there  be  a 
devise  to  an  unborn  child  for  life,  remainder  to  the  unborn  child  of  such  un- 
born child,  —  the  property  after  the  termination  of  the  prior  interest  goes  to 
the  person  to  whom  property  which  has  been  invalidly  devised  or  bequeathed 
goes.  This  person  is  generally  the  heir  in  6ase  of  realty,  and  the  residuary 
legatee  in  case  of  personalty.  There  is  no  difference  in  this  respect  between 
a  devise  or  bequest  void  for  remoteness,  and  a  devise  or  bequest  void  for  any 
other  reason."  Gray,  Rule  against  Perpetuities,  sect.  248  ;  citing  Tongue  v. 
Nutioell,  13  Maryland,  415 ;  Deford  v.  Deford^  36  Maryland,  168.  But  see 
Caldwell  V.  Willis,  57  Mississippi,  555. 
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Questions  of  the  conflict  of  laws  arise  where  statutory  changes  have  made 
the  liule  against  Perpetuities  differ  in  different  jurisdictions.  Tlie  validity 
of  a  disposition  of  land  is  to  be  determined  by  the  law  of  the  state  where  the 
land  lies.  Knox  v.  Jones,  47  New  York,  889 ;  Ford  v.  Foi-d,  70  Wiscousiu, 
19.  The  remoteness  of  a  bequest  of  personalty  is  ordinarily  dependent  upon 
the  law  of  the  testator's  domicile.  IVhUney  v.  Dodge,  105  California,  1!>'2  ;  Knox 
V.  Jones,  snpra  f  Cross  v.  United  Stales  Trust  Co.,  131  New  York,  '.V-\0.  But 
where  the  personalty  is  to  be  taken  to  another  state  and  there  invested  on 
certain  trusts,  it  has  been  held  to  be  sulficient  if  the  law  of  that  state  sanc- 
tions the  trusts,  though  they  are  invalid  by  the  law  of  the  testator's  domicile. 
See  C/iamberlain  v.  Chamberlain,  43  New  York,  424,  434  ;  Hope  v.  Brewer r 
136  New  York,  126 ;  Kurzmun  v.  Lowry,  52  New  York  Supplement,  83.  Tii 
the  last-named  case,  at  p  85,  the  Court  said  :  "  It  is  the  policy  of  this  state 
to  allow  testators  free  power  to  provide  for  the  disposition  of  personalty, 
which  is  to  be  taken  to  a  foreign  country,  in  accordance  with  the  laws  of  that 
country.  Such  property  as  shall  remain  within  the  state  of  New  York  must 
be  subject  to  the  laws  against  perpetuities  and  forbidden  trusts,  for  the  laws 
of  this  state  in  that  respect  are  designed  to  operate  upon  all  the  property 
within  its  limits.  They  are  founded  upon  public  policy,  which  provides  for 
proper  power  of  disposition  of  property  from  person  to  person,  without  undue- 
curtailment  of  the  right  in  some  one,  within  reasonable  periods,  to  pass  the 
title.  But  the  object  of  the  law  is  satisfied  if  the  property  is  to  be  removed 
from  the  jurisdiction  of  the  state.  It  leaves  the  Courts  of  that  other  state  the 
power  to  guide  and  control  the  execution  of  the  trusts  and  the  fulfilment  of 
the  wishes  of  the  testator." 

Gifts  to  classes  of  persons  give  rise  to  some  of  the  most  interesting  and 
important  questions  in  the  law  of  perpetuities.  It  is  of  course  clear  that  a 
gift  to  a  class  is  void  if  the  class  will  not  be  determined  within  the  required 
limits.  Gray,  Rule  against  Perpetuities,  sects.  369-388.  But  "when  gifts^ 
are  made  to  several  persons  by  one  description,  but  the  amount  of  the  gift  to 
one  is  not  affected  by  the  existence  or  non-existence  of  tlie  others,  then  tln^ 
gifts  are  separable.  Thus  if  the  testator  gives  11500  to  eacli  one  of  X.'s  cliil- 
dren  who  reaches  twenty-five,  each  child  born  before  the  testator's  death  upon 
reaching  twenty-five  will  take  the  legacy,  although  those  born  after  will  not." 
Gray,  sect.  389.  See  Hills  v.  Shnonds,  125  Massachusetts,  536  ;  Dorr  v.  Lover- 
ing,  147  Massachusetts,  530;  Lowry  v.  Muldrow,  8  Richardson's  Kq.  (S.  Car.) 
241. 

In  ///7/.S'  V.  Simonds,  supra,  a  testator  devised  property  to  trustees,  in  trust 
to  pay  the  income  t(^  his  son  for  life,  and,  on  his  death  without  issue,  to  be 
divided  among  his  ne|)hews  and  nieces,  the  children  of  certain  brothers  and 
sisters,  during  their  natural  lives,  "and  after  their  decease  to  be  equally 
divided  among  their  children  or  their  legal  representatives."  The  son  died 
without  issue,  and  no  nephews  or  nieces  were  born  after  the  testator's  death. 
The,  (,'ourt  held  that  such  a  nephew  or  niece  born  after  the  te.stator's  death 
would  have  been  entitled  to  share  with  the  nephews  and  nieces  then  living  ; 
that  the  limitation  over  to  the  children  or  legal  representatives  of  the  nephews 
and  nieces  living  at  the  testator's  death  was  not  void  for  remoteness ;  and. 
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that  tlie  possible  partial  invalidity  of  tlic  devise  in  case  of  the  children  or 
legal  representatives  of  any  after-born  nephew  or  niece  would  not  defeat  the 
devises  to  the  children  or  legal  representatives  of  the  living  nephews  and 
nieces.  "'It  is  the  same,  in  effect,"  the  Court  say,  "as  if  the  testator  had 
made  separate  devises  to  each  nephew  and  niece  living  at  his  death,  with  a 
limitation  over  to  their  lespective  children  or  legal  representatives,  and  also 
a  devise  to  any  nephew  or  niece  who  might  be  born  after  his  death  and  before 
the  death  of  (Jeorge,  wiLli  a  like  limitation  over.  The  latter  limitation  over 
would  be  void  for  remoteness,  but  this  would  not  defeat  the  devises  to  tlie 
nephews  and  nieces  living  at  the  deatli  of  the  testator  and  to  their  children  or 
legal  representatives." 

This  principle  was  overlooked  in  Sears  v.  Russell,  8  Gray  (Mass.;,  80  ; 
Locn-ing  v.  Lorering,  129  Massachusetts,  97;  and  Smi tit's  Appeal,  88  Penn- 
sylvania State,  492.  But  Dorr  v.  Lovering,  147  ^Massachusetts,  5o0,  establishes 
the  law  on  a  correct  basis  for  Massachusetts. 

Lorering  v.  Lorering,  supra,  is  an  excellent  illustration  of  the  "  net  which 
the  rule  spreads  for  the  unwary."  In  that  case  a  testator  devised  land  to 
trustees  in  trust  to  pay  the  income  to  his  daughter  Nancy  during  her  life,  and 
upon  her  decease  to  her  children  during  their  lives.  "  And  as  the  children 
of  said  Nancy  shall  successively  decease,"  the  land  to  be  conveyed,  or  its  pro- 
ceeds paid  "  to  and  among  the  heirs-at-law  of  all  the  children  of  said  Nancy, 
tliat  is  to  say,  that  as  said  Nancy's  children  shall  successively  decease,  a 
proportion  of  said  estate,  or  the  proceeds,  are  to  be  conveyed,  or  distributed 
to  and  among  the  respective  heirs-at-law  of  each  child  so  deceasing,  said 
Nancy's  grandchildren  to  take  in  right  of  i-epresentation  of  their  deceased 
parents."  The  Court  said :  "  It  is  conceded  that  if  the  devise  to  "  Nancy 
"  would  include  children  born  after  the  death  of  the  lestatoi',  the  limitation 
over  to  the  heirs  of  such  children  is  void  for  remoteness."  It  was  held,  rightly. 
that  the  devise  did  include  after-born  children.  But  the  concession  referred 
to  by  the  Court  should  not  have  been  made.  "  The  gifts  to  the  heirs  of 
Nancy's  children  were  not  too  remote.  The  shares  must  have  been  de- 
termined at  her  death.  The  heirs  of  each  child  todk  her  share,  and  only  her 
share.  Nothing  after  the  death  of  Nancy  in  any  way  affected  the  amount  of 
any  share.  The  question  of  remoteness  was  to  ,be  considered  with  regard  to 
each  share  separately.  And  as  the  children  of  Nancy  were  all  alive  at  the 
testator's  death,  their  heirs  were  entitled  to  their  shares.  But  the  rights  of 
the  heirs  were  '  conceded  '  away."     Gray,  Kule  against  Perpetuities,  sect.  394. 

In  Dorr  v.  Lovering,  supra,  where  the  same  will  was  again  before  the  Court, 
it  was  decided  that  the  concession  of  counsel  in  Lovering  v.  Lorering  should 
not  have  been  made,  and  that  the  limitation  over  to  the  heirs-at-law  of  such 
children  as  were  living  at  the  death  of  the  testator  was  not  void  for  remote- 
ness. 

Much  confusion  has  arisen,  especially  in  America,  in  tlie  discussion  of  the 
Itule  against  Perpetuities,  from  the  erroneous  notion  that  the  rule  is  aimed. 
not  against  the  creation  of  future  interests,  vestitig  at  a  remote  time,  but 
against  restraints  on  the  alienation  of  pre.sent  interests.  Mr.  Grav  does 
much  in  his  book  to  remove  this  source  of  confusion.      In   Cliantcr  VH.  he 
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shows  clearly  that  interests,  thougli  alienable,  may  be  too  remote.  Rut  the- 
other  notion  is  very  popular,  and  Courts  have  often  held  that,  where  thi' 
capacity  to  alienate  exists,  the  rule  does  not  apply.  See  4U  American  State 
Hep.  li'l.  And  the  effect  of  this  notion  is  clearly  seen  in  many  of  the  statutes 
which  American  Legislatures  have  enacted  on  the  subject  of  perpetuities. 

Statutory  enactments  on  this  subject  have  been  common  in  the  United 
States,  and  in  some  states,  as  in  New  York,  have  worked  radical  changes  in 
the  common  law. 

A  few  of  the  state  constitutions  contani  simple  provisions  to  the  effect 
that  perpetuities  and  monopolies  are  contrary  to  the  genius  of  a  free  state,  and 
siiould  not  be  allowed.  See  Arkansas,  Constitution  of  1874,  art.  2,  sect,  l!) ; 
North  Carolina,  Constitution  of  1876,  art.  1,  sect.  ;$1;  Tennessee,  Constitu- 
tion of  1870.  art.  1,  sect.  22;  Texas.  Constitution  of  187G,  art.  1,  sect.  26. 
See  also  New  Mexico,  Compiled  Laws  (1SS4).  sect.  2G00. 

In  other  states  there  are  short  statutes,  doubtless  intended  to  be  declaratory 
of  the  common  law.  Such  statutes  are  Georgia,  Code  (ISi).")),  sect.  ;'102; 
Iowa,  Code  (1897),  sect.  2901;  Kentucky,  Statutes  (1899),  sect.  2:}60.  The 
Kentucky  statute  is  as  follows*  "  The  absolute  power  of  alienation  shall  not  be 
suspended  by  any  limitation  or  condition  whatever,  for  a  longer  period  than 
during  the  continuance  of  a  life  or  lives  in  being  at  the  creation  of  the  estate, 
and  twenty-one  years  and  ten  months  thereafter." 

In  other  states  there  are  short  statutes  modifying  the  common  law.  See 
Alabama,  Code  (1897),  sect.  10:50;  Connecticut,  General  Statutes  (1888),  sect. 
2952  ;  Indiana,  Statutes,  Revision  of  1894,  sects.  3382,  3383  ;  Ohio,  Revised 
Statutes  (1890),  sect.  4200.  The  Connecticut  statute  provides  that  "no  estate 
in  fee  simple,  fee  tail,  or  any  less  estate,  shall  be  given,  by  deed  or  will,  to 
any  persons  but  such  as  are  at  the  time  of  the  delivery  of  such  deed,  or  death 
of  the  testator,  in  being,  or  to  their  immediate  issue  or  descendants." 

In  New  York,  and  other  states  which  have  followed  her  example,  an 
elaborate  scheme  has  been  substituted  for  the  common  law.  The  New  York 
statute  is  contained  in  Revised  Statutes.  Part  II.  ch.  1,  tit.  2,  sects.  14-21,  23, 
24,  3f)-40.  and  Part  II.  ch.  4,  tit.  4.  Its  main  provisions  as  to  the  remoteness 
of  interests  in  land  are  as  follows  : 

"Sect.  14.  Every  future  estate  shall  be  void  in  its  creation,  which  shall 
suspend  the  absolute  power  of  alienation  for  a  longer  period  than  is  prescribed 
in  this  Article.  Such  power  of  alienation  is  suspended,  when  there  are  no 
persons  in  being,  by  whom  an  absolute  fee  in  possession  can  be  conveyed. 

"Sect.  15.  Theabsoluti;  ])owerof  alienation  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer  jieriod  than  during  the  continri- 
ance  of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate,  except 
in  the  single  case  mentioned  in  the  next  section. 

"Sect.  16.  A  contingent  remainder  in  fee  may  be  created  on  a  prior 
remainder  in  fee,  to  take  effect  in  the  event  that  the  persons  to  whom  the 
first  remainder  is  limited,  shall  die  under  the  age  of  twenty-one  years,  or 
upon  any  other  contingency,  by  which  the  estate  of  such  per.'sons  m;iy  be 
determined  before  they  attain  their  full  age. 

"  Sect.  17.     Successive  estates  for  life  shall  not  be  limited,  miless  to  persouj 
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in  being  at  the  creation  thereof;  and  where  a  remainder  shall  be  limited  on 
more  than  two  succe?.sive  estates  for  life,  all  the  life  estates  subsequent  to 
those  of  the  two  persons  first  entitled  thereto,  shall  be  void,  and  upon  the 
death  of  those  persons  the  remainder  shall  take  effect,  in  the  same  manner  as 
if  no  other  life  estates  had  been  created. 

"  8ect.  18.  No  remainder  shall  be  created  upon  an  estate  for  the  life  of 
any  other  person  or  persons  than  the  grantee  or  devisee  of  such  estate,  unless 
such  remainder  be  in  fee;  nor  shall  a  remainder  be  created  upon  such  an 
estate  in  a  term  for  years,  unless  it  be  for  the  whole  residue  of  such  term. 

"  Sect.  19.  AV'hen  ai-emainder  shall  be  created  upon  any  such  life  estate. 
and  more  than  two  persons  shall  be  named,  as  the  persons  during  whose  lives 
the  life  estate  shall  continue,  the  remainder  shall  take  effect  upon  the  death 
of  the  two  persons  first  named,  in  the  same  manner  as  if  no  other  lives  had 
been  introduced. 

"  Sect.  20.  A  contingent  remainder  shall  not  be  created  on  a  term  of 
years,  unless  the  nature  of  the  contingency  on  which  it  is  limited,  be  such 
that  the  remainder  must  vest  in  interest,  during  the  continuance  of  not  more 
than  two  lives  in  being  at  the  creation  of  such  remainder,  or  upon  the 
termination   thereof. 

"  Sect.  21.  No  estate  for  life  shall  be  limited  as  a  remainder  on  a  term 
of  years,  except  to  a  person  in  being,  at  the  creation  of  such  estate." 

The  New  York  scheme  also  contains  provisions  as  to  the  accumulation  of 
rents  and  profits  from  land,  and  provisions  as  to  the  remoteness  of  interests 
in  personal  property,  and  as  to  the  accumulation  of  income  therefrom. 

The  New  York  system,  except  in  its  provisions  relating  to  personal 
property,  has  been  copied,  with  hardly  an  alteration,  in  Michigan,  Compiled 
Laws  (1897),  ch.  237,  sects.  14-21,  23,  24,  36-40;  Minnesota,  Statutes  (1894), 
sects.  4375-4382,  4384,  4385,  4397-4401;  Wisconsin,  Statutes  (1898),  sects. 
2038-2045,  2047,  2048.  2060-2064.  The  Wisconsin  statute  makes  an  exception 
in  favor  of  devises  to  literary  or  charitable  corporations,  organized  under  the 
laws  of  that  state.     Sect.  2039. 

California  has  also  copied  largely  from  the  New  York  statutes,  but  in  that 
state  the  number  of  lives  in  being  is  not  limited.  California,  Civil  Code 
(1885),  sects.  715-718,  722-726,  770-777.  Provisions  similar  to  those  of  Cali- 
fornia are  contained  in  Idaho,  Revised  Statutes  (1887),  sects.  2836,  2851, 
2852;  South  Dakota,  Statutes  (1809),  sects.  3629-3631,  3655-3663. 

The  subject  of  legislative  changes  in  the  United  States  is  treated  in 
Appendix  C  of  Mr.  Gray's  book. 
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THE  COLONIAL   BANK   v.  WHINNEY. 

(H.  L.  1886.) 

RULE. 

Rights  in  the  nature  of  property  and  enforceable  by 
action,  other  than  rights  in  land  or  property  in  a  thing 
capable  of  tangible  possession,  such  as  shares  in  a  com- 
pany constituted  by  a  special  Act  incorporating  the  Com- 
panies Clauses  Consolidation  Act,  1845,  —  are  '^  chattels 
personal"  within  the  meaning  of  the  reputed  ownership 
clause  of  the  Bankruptcy  Act,  1883,  and  are  within  the 
class  of  personal  property  described  as  "  choses  (or  things) 
in  action  "  in  the  proviso  of  the  same  clause. 

The  Colonial  Bank  v.  "Whinney. 

n  App.  Cas.  426-448  (s.  c.  .56  L.  J.  Cli.  43 ;  .5.5  L.  T.  362;  34  W.  R.  705). 

[426]  Bankruptcy.  — Reputed  Ownership. —  Shares  in  Incorporated  Company. — 
Deposit  of  Share  Certificates.  —  Transfer  of  Shares, -r-  Chose  in  Action. 
—  Bankruptcy  Act,  188:5  (46  ^-  47  Vict.  c.  52),  sect.  44,  sub-sect.  Hi.' 

Shares  in  an  incorporated  company  transferable  only  by  deed  are  "things 
in  action"'  within  the  meaning  of  the  proviso  in  the  Bankruptcy  Act,  1883 
(40  &  47  Vict.  c.  .52),  sect.  44,  sub-sect.  iii. 

A  registered  shareholder  in  an  incorporated  company  deposited  with  his 
bank  his  share  certificates,  together  with  a  blank  transfer  executed  by  him- 
self as  security  for  advances  by  the  bank.  Upon  each  certificate  was  a  note 
that  in  the  event  of  sale  or  transmission  the  certificate  must  be  surrendered 
with  the  deed  of  transfer  before  the  tiansfer  could  be  registered  or  a  new  cer- 
tificate issued.  The  Companies  Clauses  Consolidation  (Scotland)  Act,  1845 
(S  &  9  Vict.  c.  17),  to  the  provisions  of  which  this  company  was  subject,  by 
.sect.  12  enacts  that  the  certificate  should  be  prima  facie  evidence  of  title,  but 
that  the  want  of  the  certificate  shall  not  prevent  the  holder  of  any  sliare  from 
disposing  thereof;  and  by  sect.  14  requires  the  transfer  of  any  share  to  be  by 
deed. 
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The  shareliulder  having  become  bankrupt,  befme  the  company  received  any 
notice  of  the  deposit :  — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (30  Ch.  D.  261),  that 
having  regard  to  the  note  upon  tlie  certificates,  the  sliares  were  not  in  thi- 
possession,  ordtT,  or  disposition  of  the  shareholder  under  such  circumstances 
that  he  was  the  reputed  owner  thereof  within  the  meaning  of  the  Kanknqitey 
Act,  ISSo,  sect.  44,  sub-sect.  iii. 

Held,  also,  reversing  the  decision  of  the  Court  of  Appeal,  and  agreeing 
with  the  dissentient  judgment  of  Fry,  L.  J.,  that  the  shares  were  "  things  in 
action  "  within  the  meaning  of  the  proviso  in  that  sub-section. 

Appeal  from  an  order  of  the  Court  of  Appeal.  The  facts  mate- 
rial to  this  report  are  as  follows  :  — 

W.  E.  Blakeway  and  P.  W.  Thomas  carried  on  business  as 
stockbrokers  in  London  under  the  firm  of  P.  W.  Thomas,  Sons,  & 
Co.  In  January,  1880,  the  firm  bought  7018  £10  shares 
in  the  *  Forth  Bridge  Railway  Company,  which  were  [*  427] 
registered  in  the  name  of  W.  E.  Blakeway  and  held  by 
him  for  the  firm.  The  Forth  Bridge  Eailway  Company  was  incor- 
porated by  a  special  Act  of  1873,  which  incorporated  the  Com- 
panies Clauses  Consolidation  (Scotland)  Act,  1845  (8  &  9  Vict.  c. 
17).  Each  share  certificate  contained  the  following:  "Note.  — 
In  the  event  of  sale  or  transmission  this  certificate  must  be  surren- 
deied  with  the  deed  of  transfer,  whether  the  deed  transmits  all  dv 
an}'  of  the  shares,  before  tlie  transfer  can  be  registered  or  a  new 
certificate  issued.  "  In  April,  1880,  Blakeway  deposited  with  the 
a])))ellants  the  certificates  for  his  7018  shares,  together  with  a 
blank  transfer  executed  by  Inmself,  as  security  for  a  balance  due 
hum  the  firm  to  the  appellants.  In  January,  1884,  Blakeway  & 
Thomas  became  bankrupt,  and  the  respondent  was  appointed 
trustee  in  bankruptcy.  No  notice  of  the  deposit  was  given  to  the 
railway  company  till  after  the  bankruptcy. 

The  appellants  having  brought  an  action  against  the  respondent 
claiming  a  declaration  that  they  were  entitled  to  a  valid  charge 
on  the  shares  for  the  balance  due  with  interest,  and  to  have  the 
shares  transferred  into  their  names,  and  for  consequential  relief, 
Bacon,  V. -C.  ,  dismissed  the  action  with  costs,  and  this  decision 
was  affirmed  by  a  majority  of  the  Court  of  A})peal  (Cotton  and 
LiNDLEY,   T..  JJ. ,   against  Fry,   L.    J. ). 

The  dissentient  judgment  of  Fry,  L.  J.,  which  is  referred  to 
with  approval  by  several  of  the  Lords  in  the  ultimate  appeal,  was 
as  follows :  — 
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[.SO  Ch.  D.  285]      Fry,  L.  J.  :  — 

One  of  the  questions  argued  before  us  on  the 
present  appeal  has  been,  whether  the  shares  in  question  in  this 
case  are  or  are  not  choses  in  action,  within  the  meaning  of  those 
words  as  used  in  the  3rd  sub-section  of  the  44th  section  of  the 
Bankruptcy  Act,   1883. 

The  shares  in  question  are  shares  in  a  company  constituted  by 
Act  of  Parliament  which  incorporates  the  Companies  Clauses 
Consolidation  Act,  and  that  Act  declares  that  shares  are  personal 
property,  transmissible  as  such,  and  furthermore  provides  for  the 
transfer  of  the  shares  by  deed  in  a  s})ecified  manner. 

The  first  question  is  whether,  according  to  the  ordinary  legal 
meaning  of  the  words  "  things  in  action, "  which  I  take  to  be 
technical  v/ords,  they  include  such  shares  as  those  in  controveisy. 
This  leads  to  the  consideration  of  some  very  elementary  points  in 
p]uglish  law.  According  to  my  view  of  that  law,  all  personal 
things  are  either  in  possession  or  in  action.  The  law  knows  no 
tertiiLTii  quid  between  the  two.  "  No  chattel,"  says  Lord  Coke,  in 
Fulwood's  Case,  4  Co.  Eep.  65  a,  "  either  in  action  or  possession, 
shall  go  in  succession,"  as  if  the  two  alternatives  were  the 
[*  286]  only  possible  ones.  *"  Property  in  chattels  personal," 
says  Blackstone,  "  may  be  either  in  possession;  which  is 
where  a  man  hath  not  only  the  right  to  enjoy,  but  hath  the  actual 
enjoyment  of,  the  thing;  or  else  it  is  in  action;  where  a  man 
hath  only  a  bare  right,  without  any  occupation  or  enjoymcMt  " 
(Bl.  Com.  book  2,  c.  25,  p.  389),  and  so  Lord  Hardwicke  in  the 
great  case  of  Ei/nll  v.  IiolJe,  1  Atk.  165,  182,  speaks  of  personal 
pro])erty,  whether  in  possession  or  action  only,  as  equivalent  to  all 
kinds  of  personal  property.  The  expression  "  choses  in  suspense  " 
is  found  ill  Brooke's  Abridgement,  in  conjunction  with  choses  in 
action  ;  but,  so  far  as  T  can  understand,  the  two  expressions  are 
synonymous. 

It  has  been  suggested  that  the  expression  "  choses  in  action  " 
was  originally  only  applicalile  to  debts;  and  that  by  a  lax  usage 
it  has  acquired  a  secondary  and  wider  significance.  I  am  not  able 
to  adopt  this  view.  The  article  "  Choses  in  Action  and  Choses 
in  Suspense,"  in  Brooke's  Abridgement  (Fol.  140),  seems  to  show 
that  as  early  as  5  Edw.  IV. ,  the  expression  was  held  to  include 
the  King's  right  to  the  marriage  of  his  ward;  in  9  Hen.  VI.,  the 
property  in  deeds  in  the  hands  of  a  thiid  ])eison  was  considered  as 
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a  chose  in  action;  and  in  the  33  Hen.  VIII.,  the  classification  of 
choses  in  action  into  real,  personal,  and  mixed,  was  recognised. 
Indeed,  the  whole  article  appears  to  me  inconsistent  with  the  notion 
that  according  to  early  usage  the  expression  was  confined  to  debts. 
On  the  contrary,  that  early  usage  appears  to  me  to  have  been  as 
wide  as  the  modern  usage,  as  explained  by  Mr.  Joshua  Williams  ^ 
in  the  passage  which  has  been  cited  by  Lord  Justice  Cotton. 

What,  then,  is  the  character  of  a  share  in  a  company  ?  Is  it  in 
its  nature  a  chose  in  possession,  or  a  chose  in  action  ?  Such  a 
share  is,  in  my  opinion,  the  right  to  receive  certain  benefits  from 
a  corporation,  and  to  do  certain  acts  as  a  member  of  that  corpora- 
tion ;  and  if  those  benefits  be  withheld  or  those  acts  be  obstructed, 
the  only  remedy  of  the  owner  of  the  share  is  by  action.  Of  the 
share  itself,  in  my  view,  there  can  be  no  occupation  or  enjoyment; 
though  of  the  fruits  arising  from  it  there  may  be  occupation, 
enjoyment,  and  manual  possession.  Such  a  share  appears  to  me 
to  be  closely  akin  to  a  debt,  which  is  one  of  the  most  familiar  of 
choses  in  action ;  no  action  is  required  to  obtain  the  right 
to  the  *  money  in  the  case  of  the  debt  or  the  right  to  the  [*  287] 
dividends  or  other  accruing  benefits  in  the  case  of  the 
sharfy;  but  an  action  is  the  only  means  of  obtaining  the  money 
itself  or  the  other  benefits  in  specie,  the  right  to  which  is  called 
in  one  case  a  debt  and  in  the  other  case  a  share.  In  the  case  alike 
of  the  debt  and  of  the  share,  the  owner  of  it  has,  to  use  the  lan- 
guage of  Blackstone,  "  a  bare  right  without  any  occupation  or 
enjoyment. "  A  debt,  no  doubt,  differs  from  a  share  in  one 
respect,  that  it  confers  generally  a  more  limited  right  than  a 
share,  and  that  when  once  paid  it  is  at  an  end;  but  this  distinc- 
tion appears  to  me  immaterial  for  the  purpose  now  in  hand. 

It  is  true  that  unassignability  by  act  inter  vivos  has  been  a  cliar- 
acter  of  many  choses  in  action  in  the  earlier  stages  of  our  law. 
But  the  question  whether  a  personal  thing  is  or  is  not  assignable, 
is  not,  in  my  opinion,  a  criterion  of  whether  it  is  in  possession  or 
in  action.  The  King  has  alwavs  been  able  to  assign  choses  iji 
action  that  are  certain.  Bills  of  exchange  have  been  assiiinalde 
by  our  law  ever  since  the  law  merchant  on  that  point  was  recog- 
nised l)y  our  Courts  hundreds  of  years  ago;  many  choses  in  action 
have  long  been  assignable  by  statute,  such  as  promissory  notes 
and  bail  and  replevin  bonds,  and  by  the  Judicature  Act  of  1873 

^   Williams  on  Personal  I'ropcrty  (i2tli  ed.  p.  4). 
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;ill  debts  and  other  legal  choses  in  action  were  made  assignable  in 
tlie  manner  therein  indicated.  With  great  deference  to  those  who 
tliink  otherwise,  I  consider  that  the  power  of  transfer  conferred  on 
the  holder  of  these  shares  by  statute  does  not  affect  the  qiiestinii. 

Furthermore,  on  the  question  whether  a  particular  property  is  a 
chose  in  action  or  not,  I  think  it  immaterial  to  inquire  whether 
tlic  right  in  question  was  formerly  enforceable  at  law  or  in  equity  ; 
a  right  of  suit  is  equally  a  chose  in  action,  whather  the  forum  be 
legal  or  equitable. 

Turning  now  to  authority,  T  find  tliat  in  the  case  of  HvmUe  v. 
Mitchdl  (1830),  11  Ad.  &  E.  205,  the  question  arose  whether 
sliares  in  a  joint  stock  company  were  goods,  wares,  or  merchandise 
within  the  meaning  of  the  17th  section  of  the  Statute  of  Frauds ; 
and  in  determining  that  they  w-ere  not.  Lord  Dexman  observed 
that  shares  in  a  joint  stock  company  like  this  are  mere  choses  in 
action ;  and  in  this  judgment  Justices  Patteson,  Wil- 
[*288]  liams,  and  Coleridge  concurred.  Again,  *in  JEx  parte 
Agra  Bank  (1868),  L.  R.  3  Ch.  555,  a  question  arose  as 
to  certain  shares  in  the  San  Pedro  Mining  Company  being  in  the 
order  and  disposition  of  the  bankrupt  Worcester.  Though  the 
precise  constitution  of  tlie  company  is  not  stated,  it  appears  tha*; 
the  company  was  an  Englisli  f)ne,  liy  which  certificates  of  shares 
were  issued,  and  in  which  the  shares  passed  ])y  transfer;  the  case 
was  argued  and  decided  on  tlie  footing  of  these  shares  being  choses 
in  action,  and  they  are  so  described  in  the  judgment  of  Lord 
Hatiierley,  then  Lord  Justice  Page  Wood.  On  the  other  ha^.d, 
in  the  case  of  Ex  jyarte  Union  Bank  of  Manchester  (1871),  L.  li. 
12  Eq.  354,  Vice-Chancellor  Bacon  held  that  shares  in  a  com]'^ny 
under  7  &  8  Vict.  c.  110,  were  not  choses  in  action  within  the 
meaning  of  the  Bankruptcy  Act,  1869,  partly  upon  the  ground 
tliat,  if  it  liad  been  intended  to  exclude  from  the  ojjeration  of  tlu^ 
law  of  reputed  ownership  everything  incapable  of  manual  delivery, 
a  clearer  term  would  have  been  used,  and  partly  on  the  ground 
that  the  owner's  title  depended  on  the  register.  And  again,  in 
Hocv'te  Gencrale  dc  Paris  y.  TvamivayH  Union  Com  pan//,  14  Q.  B.  D. 
424,451,L('rd  Justice  TjIXDLEY  approved  of  the  decision  of  tlie  VicK- 
Chaxcellor,  and  dwelt  upon  the  fact  that  a  transferee  of  shares  b.as 
a  legal  and  not  merely  an  equitable  right  to  become  a  shareholder. 

In  this  conflict  of  authorities  upon  the  precise  point,  it  is  not 
useless  to  consider  the  authorities  bearing  on  personal  tilings  of  a 
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kind  closely  analogous  to  shares  in  a  company.  The  right  of  a 
fiuul-holder  in  the  pul)lic  funds,  where  there  is,  of  course,  a  legal 
ptnver  to  assign,  lias  long  ago  (1790,  1817)  heen  held  to  be  a 
chose  in  action.  JJi'uda.s  v.  Dutais,  1  Ves.  196;  llecx.  Caliper, 
r.  Price,  217  (10  R.  R.  568).  In  E.r.  imrte  Ihhetson  (1878),  8  (Jh. 
I).  519,  the  Court  of  Appeal  held  a  policy  of  assurance  to  be 
l)eyond  all  argument  a  thing  in  action  within  the  meaning  of  the 
clause  in  question;  and  in  In  re  Bainhridge,  8  Ch.  D.  218,  Chief 
Judge  Bacon  held  that  the  share  of  a  partner  in  the  partnership 
property  was  a  chose  in  action.  If  it  be  rightly  decided,  as  I 
think  it  was,  that  a  share  in  a  partnership  is  a  chose  in  action,  it 
is  very  difficult  to  conclude  that  a  share  in  a  joint  stock 
company  is  not  *  a  chose  in  action.  Tn  the  case  of  a  part-  [*  289] 
ncrship,  the  real  and  personal  property  of  the  partnership 
is,  or  may  be,  vested  in  all  the  partners,  and  each  therefore  may 
have  a  legal  interest  in  choses  in  possession.  In  the  case  of  a 
corporation,  the  whole  property  of  the  concern  is  vested  in  the 
corporation,  and  the  individual  corporators  have  no  direct  interest 
in  the  chattels  in  possession  which  may  belong  to  the  concern.  In 
a  partnership  of "  seven  persons,  each  would  have  a  chose  in  action; 
if  that  partnership  incorporated  itself  under  the  Companies  Act, 
1862,  would  each  of  the  seven  have  a  chose  in  possession? 

Is  there  anything  in  the  circumstances,  or  scope,  or  object,  or 
context  of  the  enactment  in  question,  to  show  that  the  words 
"  things  in  action  "  are  there  used  in  a  .more  restricted  meaning 
than  their  ordinary  legal  significance  ?  The  words  were  first  intro- 
(luced  into  the  bankruptcy  law  by  the  Act  of  1869,  the  year  fol- 
lowing the  decision  of  the  Lokds  Justices  in  Ex  parte  Agra  Banh, 
and  I  cannot  think  that  when  the  same  words  were  repeated  by 
the  Legislature  in  1883  they  can  be  taken  to  have  used  technical 
legal  words  in  a  non-natural  sense,  because  a  learned  Judge  of  the 
first  instance  had  placed  on  the  Act  of  1869  an  interpretation 
which  for  the  purpose  of  this  argument  must  be  considered  to  have 
been  erroneous.  So  far  as  I  can  gather,  the  object  of  the  Legisla- 
ture, both  in  1869  and  1883,  in  excluding  things  in  action  from 
the  operation  of  the  law  of  rcjaited  ownership,  was  to  confine  its 
(liberation  to  two  classes  of  things,  namely,  those  outward  and  visi- 
ble  things  of  which  there  may  l)e  a  visible  occupation  and  enjoy- 
ment, and  tliose  del)ts  which  are  part  of  the  property  of  every 
ordinary  trader:  and  thus  to  simplify  the  law  by  excluding  those 
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delicate  questions  (especially  relating  to  notice)  which  arise  in 
respect  of  choses  in  action,  and  of  which  Ryall  v..  Bolle,  1  Atk. 
182,  was  one  of  the  earliest,  and  Ex  parte  Agra  Bank  one  of  the 
then  most  recent  illustrations.  So  far,  therefore,  as  I  can  under- 
stand the  object  of  the  Legislature,  it  requires  that  the  words  shall 
receive  their  full  legal  import.  I  do  not  think  that  the  assign- 
ability at  law  of  the  chose  in  action  can  have  been  a  material 
consideration  in  the  mind  of  the  Legislature;  for  I  see  no  relation 

between  that  circumstance  and  the  law  of  reputed  owner- 
[*290]   ship;    and  it  is  very  *  noteworthy  that  whilst  in    1869, 

when  this  exception  was  first  introduced,  debts  were  not 
legally  assignable,  they  had  become  assignable  at  law  before  the 
Act  of  1883.  If  in  the  Act  of  1883  things  in  action  had  been 
confined  to  things  in  action  not  assignable  at  law,  the  book  debts 
of  the  trader  could  not  have  been  inserted  as  an  exception,  for 
they  were  assignable  at  law  at  that  date. 

It  was  further  argued  that  the  50th  section  of  the  Bankruptcy 
Act,  1883  (corresponding  with  the  22nd  section  of  the  Bank- 
ruptcy Act,  1869),  shows  that  a  limited  construction  ought  to  be 
])laced  on  the  words  "  things  in  action. "  The-  3rd  sub-section 
vests  in  the  trustee  a  power  to  transfer  shares  or  other  property 
transferable  in  the  books  of  any  company,  and  the  oth  sub-section 
provides  that  things  in  action  of  the  bankrupt  shall  be  deemed  to 
have  been  duly  assigned  to  the  trustee.  But  the  enactments  are, 
I  conceive,  cumulative  and  not  mutually  exclusive,  for  by  sects. 
20  and  54  of  the  Act  all  the  property  of  the  bankrupt  is  vested  in 
the  trustee.  But  even  if  in  sub-sect.  5  of  the  50th  section  the 
words  "  things  in  action  "  ought  to  be  read  as  things  in  action  other 
than  those  mentioned  in  sub-sect.  3,  it  appears  to  me  that  this 
furnishes  no  clue  to  the  proper  construction  of  sect.  44.  And  I 
may  observe  that  in  the  definition  of  the  word  "  property  "  I  find 
nothing  to  show  that  the  words  "  things  in  action  "  are  not  used 
in  their  ordinary  significance. 

For  tliese  reasons  I  feel  constrained  to  conclude  that  the  shares 
in  question  are  things  in  action,  and  that  consequently  they  are 
not  within  the  present  law  relative  to  reputed  ownership.  I  have 
discussed  what  after  all  is  a  simple  point,  at  a  length  which  would 
be  needless  and  pedantic  were  it  not  that  I  cannot  differ  from  my 
brethren  without  hesitation  and  doubt,  and  that  I  wish  to  show 
tliat  I  do   not   differ   without   an  attempt  fully  to   consider  the 
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question  on  which  I  so  dissent  from  their  conclusion.  My  opinion 
is,  for  the  reasons  I  have  given,  that  tlie  appeal  should  be  allowed, 
but  that  opinion  is  under  the  circumstances  inoperative. 

After  argument  on  the  appeal  to  the  House 
of  Lords:—  [11  App.  Cas.  432] 

The  House  took  time  for  consideration. 

June  29.     Lord  Blackburn  :  — 

My  Lords,  this  is  an  appeal    against  an  order  of  the  Court  of 
Appeal  affirming  a  judgment  of  Bacon,  V. -C.  ,  dated  the 
2Sth  of  *July,    1884,    and  ordering  that    the    plaintiffs,    [*  43^,] 
the  Colonial  Bank,  do  pay  the  costs. 

The  judgment  of  the  28th  of  July,  so  far  as  it  is  material,  was 
as  follows :  "  This  Court,  being  of  opinion  that  the  plaintiffs  are 
not  entitled  to  the  relief  prayed  by  the  statement  of  claim  in  this 
action,  doth  order  that  the  action  stand  dismissed  out  of  this 
Court,  with  costs  to  be  paid  by  the  plaintiffs. " 

The  facts  are  not  in  dispute,  and  as  far  as  material,  in  the  view 
T  take  of  the  case,  may  be  briefly  stated.  The  firm  of  P.  W. 
Thomas,  Sons,  &  Co.  consisted  of  two  persons,  W.  E.  Blakeway 
and  Percy  William  Thomas.  The  firm  bought  and  paid  for  7018 
£10  shares  in  the  Forth  Bridge  Railway,  a  company  incorporated 
by  an  Act  of  Parliament  incorporating  the  Companies  Clauses 
Consolidation  (Scotland)  Act,  8  Vict.  c.  17.  The  name  of  W.  E. 
Blakeway  was  entered  in  the  register  of  shareholders  as  entitled 
to  the  7018  shares,  and  certificates  were  delivered  in  his  name, 
but  the  shares  belonged  to  the  firm. 

The  certificates  of  the  shares  (as  to  the  form  and  legal  effect  of 
which  I  will  say  a  word  a  little  later)  were  deposited  with  the 
Colonial  Bank  as  a  security  for  advances  made  to  the  firm  by  that 
liank.  They  were  accompanied  by  what  is  commonly  called 
a  blank  transfer,  signed  and  sealed  by  W.  E,  Blakeway.  That 
was  inoperative  as  a  transfer.  It  was,  however,  I  think,  evidence 
that  the  deposit  of  the  certificates  was  intended  to  be  as  a  security. 
There  was  ample  evidence  independent  of  this  to  show  that  this 
was  the  real  nature  of  the  transaction,  and  that  so  long  as  the  firm 
continued  sui  juris  the  Colonial  Bank  had  a  right  to  detain  these 
certificates  till  the  advances  for  which  they  were  pledged  were 
paid  off;  and  it  is  not  disputed  now  that,  whilst  the  pledgors 
remained  sui  juris,   the  pledgee  would    be  entitled  to  the  relief 
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wliicli  the  Colonial  Bank  have  prayed  by  the  statement  of  claim 
in  this  action  against  tlie  defendant.  Some  doul)t  which  might 
seem  to  be  thrown  on  this  by  Ex  jjartc  Boidtun,  1  D.  &  J.  163, 
was  removed  by  the  decision  in  £x  parte  Steioart,  4  D.  J.  &  S. 
543.  But  though  this  was  so,  the  firm  were  still  entitled  to  what, 
for  want  of  a  better  term,  I  may  (not  quite  accurately)  call  the 
equity  of  redemption  in  the  shares.  It  was  not  contested 
[*  434]  that,  as  it  has  *  turned  out,  the  value  of  the  shares  was 
not  sufficient  to  meet  the  unpaid  advances,  so  that  this 
property  remaining  in  the  firm  has  turned  out  not  to  be  of  any 
value  ;  still  it  was  their  property. 

Both  partners  became  bankrupt  in  Januaiy,  1884,  and  the 
defendant  was,  on  the  18tli  oi  February,  1884,  appointed  trustee 
under  the  bankruptcy. 

Lord  Westih'KY,  in  Ex  parte  litc/wart,  points  out  that  the 
general  rule  in  bankruptcy  was  that  the  assignee  took  the  property 
of  a  bankrupt  subject  to  the  equities  which  afl'ected  it  in  his  hands, 
and  consequently  that  the  only  question  under  the  bankruptcy  law 
then  in  force,  12  &  13  Vict.  c.  106,  was  whether  the  case  was 
brought  within  12  &  13  Vict.  c.  106,  s.  125. 

The  only  question  in  the  present  case  is  whether  the  case  is 
brought  within  sub-sect.  iii.  of  sect.  44  of  the  Bankruptcy  Act, 
1883,  which  comprises,  amongst  the  property  of  the  bankrupt 
divisible  among  his  creditors,  "  all  goods  "  (a  word  which  by  the 
interpretation  clause,  sect.  168,  in  this  Act,  "unless  the  context 
otherwise  requires,"  includes  "all  chattels  personal")  "being  at 
the  commencement  of  the  bankruptcy  in  the  possession,  order,  <jr 
disposition  of  the  bankrupt  in  his  trade  or  business,  by  the  con- 
sent and  permission  of  tlie  true  owner  under  such  circumstances 
that  he  is  the  reputed  owner  tlieieof;  provided  that  things  in 
action,  other  than  debts  due  or  growing  due  to  the  bankrupt  in 
the  course  of  liis  trade  oi"  business,  shall  not  be  deemed  goods 
within  the  meaning  of  this  section. " 

There  can,  T  think,  be  no  doubt  that  shares  in  a  railway  com- 
])any,  though  not  goods  in  the  ordinary  sense  of  the  word,  are  per- 
sonal chattels,  and  I  tliink  as  little  doubt  that  the  Colonial  Bank 
were  the  true  owners  of  tlie  eciuitable  right  which  they  had 
ac(|uired  in  the  shares;  l)ut  for  the  proviso,  therefore,  I  think  the 
chief  question  wonbl  have  been  wliether  this  equitable  interest 
w;i>  iii  the  possession,  order,  or  dispositi(jn  of  tin;  b;mkru})ts,  Avlm 
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were  the  pledgors  and  true  owners  of  the  e({uity  of  redemption,  l)y 
the  consent  and  permission  of  the  Colonial  Bank  under  sucli  cir- 
cumstances that  they,  the  hankrupts,  were  the  reputed  owners  of 
the  equitahle  interest.  A  further  point  was  made,  founded  on 
the  words  "  in  liis  trade  or  business. "  I  fear  I  did  not 
quite  *  appreciate  the  argument,  and  as  the  words,  which  [*  4;');")] 
are  new,  may  be  ini])ortant  in  other  oases,  I  })refer  to  con- 
sider the  case  as  if  those  words  were  not  here. 

I  think  that  the  owner  of  chattels  personal  not  passing  by  deliv- 
ery, though  he  can  create  a  good  equitable  title  in  a  pledgee  for  tlie 
purpose  of  securing  a  debt,  may  still  continue  to  be  reputed  owner 
of  the  whole  property.  It  was  argued  that  there  was  an  inexorable 
rule  that  he  must  so  continue,  unless  the  persons  to  whom  any  one 
who  took  a  subsecjuent  conveyance  from  the  person  once  the  owner 
of  the  property  would  have  to  apply  in  order  to  perfect  that  title, 
had  knowledge  of  the  pledge.  I  think  that  such  knowledge  in 
them  is  one  way  in  wliich  it  ma}-  l)e  shown  that  the  pledgor  is  not 
to  be  considered  as  reputed  owner.  If  tlie  decisions  were  confined 
to  cases  of  notice,  that  is,  notice  given  to  those  persons  by  tlie 
pledgee,  as  distinguished  from  mere  knowledge  acquired  by  them 
otherwise,  it  might  be  said  that  the  cases  only  showed  that  the 
ph;dgee  having  given  that  notice,  and  done  all  that  was  in  his 
povver  to  make  the  pledge  known,  could  not  be  said  to  consent  to 
the  apparent  ownership.  But  Kr  parte  Richardson,  Mont.  &  Ch. 
43,  Ex  parte  Steivart,  4  D.  J.  &  S.  543,  and  Ex  parte  Agra  Ban!:, 
L.  K.  3  Ch.  555,  all  show  that  knowledge  in  those  persons,  though 
not  derived  from  the  pledgee,  is  a  sufficient  circumstance  to  pre- 
vent reputed  ownership;  I  do  not  think  there  is  either  authoiity 
or  principle  for  saying  it  is  the  only  circumstance  that  can  have 
that  effect. 

Lord  Hakdwickk,  who  thought  that  the  statute  only  applied 
where  the  bankrupt  had  been  originally  owner,  says,  in  Ryall  v. 
Rolle,  1  Ves.  Sen.  348,  371,  "  It  appears  that  the  general  view  and 
intent  of  the  provision  now  under  consideration  was  to  prevent 
traders  from  gaining  a  delusive  credit,  by  a  false  appearance  of 
substance  to  mislead  those  who  should  deal  with  them.  " 

In  Cole  V.  North  Western  Banh,  L.  R.  10  C.  P.  354,  362,  in 
the  judgment  of  the  Excliequer  Chamber,  it  is  said,  "  At  common 
law,  a  person  in  possession  of  goods  could  not  confer  on  anotliej', 
(Mtlior  l)y  sale  or  pledge,  any  better  title  to  the  goods  than  he  had 
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[*  436]  himself.  To  *thi.s  general  rule  there  was  an  exception 
of  sales  in  market  overt,  and  an  apparent  exception  where 
the  person  in  possession  had  a  title  defeasible  on  account  of  fraud. 
I)Ut  the  general  nde  was  that,  to  make  either  a  sale  or  a  pledge 
valid  against  the  owner  of  the  goods  sold  or  pledged,  it  must  be 
sliown  that  the  seller  or  pledgor  had  authority  from  tlie  owner  to 
.sell  or  pledge,  as  the  case  might  be.  If  the  owner  of  the  goods  had 
so  acted  as  to  clothe  the  seller  or  pledgor  with  apparent  authority 
to  sell  or  pledge,  he  was  at  common  law  precluded,  as  against  those 
who  were  induced  honcl  fide  to  act  on  the  faith  of  that  apparent 
authority,  from  denying  that  he  had  given  such  an  authority,  and 
the  result  as  to  them  was  the  same  as  if  he  had  really  given  it. 
But  there  was  no  such  preclusion  as  against  those  who  had  notice 
that  the  real  authority  was  limited. " 

The  policy  of  the  Bankrupt  Act,  as  explained  by  Lord  Hakd- 
wicKE,  went  a  good  deal  further.  It  took,  in  the  event  of  bank- 
ruptcy, the  property  of  the  person  who  had  left  it  in  the  hands  of 
the  trader  to  pay  the  general  creditors  of  the  bankrupt,  though  no 
credit  had  actually  been  obtained  upon  it;  but  I  think  it  never 
was  so  unjust  as  to  take  his  property,  unless  it  was  left  by  him  in 
such  circumstances  as  that  credit  might  have  been  obtained  upon 
it.  This  principle  seems  to  have  been  lost  sight  of  in  some  cases. 
T  think,  however,  it  was  fully  recognised  and  restored  in  Ex 
'parte  Watkins,  L.  li.  8  Ch.  520,  528.  That  was  as  to  the  claim 
of  one  who  had  bought  and  paid  for  wine,  but  left  it  in  the  custody 
of  the  vendor,  who  afterwards  became  bankrupt  —  as  to  goods,  not 
as  to  chattels  such  as  shares.  But  the  principles  explained  by 
Lord  Selborne  are,  I  think,  equally  applicable  to  both.  He 
savs :  "  There  is  no  inflexible  rule  of  law  that,  because  a  man  who 
was  once  the  owner  of  goods  and  has  sold  them  remains  in  posses- 
sion of  them,  he  must  therefore  be  held  to  be  the  rei)uted  owner. 
Tlie  statute  does  not  say  that.  If  he  remains  in  possession  with 
tlie  reputation  of  ownership,  and  in  those  circumstances  wliicli 
create  a  reputation  of  ownershij),  then  the  property  will  pass  to  his 
assignees ;  but  it  is  always  a  question  of  fact  whether  or  no  the 
circumstances  are  such  as  to  create   that  reputation.   ...   It   is 

enough  for  the  doctrine  if  those  goods  are  in  such  a  situa- 
[*437]   tion  as  *  to  convey  to  the  minds  of  those  who  know  their 

situation,   the   reputation  of    ownersliip,    that   reputAtion 
arising  by  the  legitimate  exercise  of  reason  and  judgment  on  the 
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knowledge  of  those  facts  which  are  capable  of  being  generally 
known  to  those  who  choose  to  make  inquiry  on  the  subject.  .  .  . 
So,  on  the  other  hand,  it  is  not  at  all  necessary,  in  order  to  ex- 
clude the  doctrine  of  reputed  ownership,  to  show  that  every  cred- 
itor, or  any  particular  creditor,  or  the  outside  world  who  are  not 
creditors,  knew  anything  whatever  about  particular  goods  one  way 
or  the  other.  It  is  quite  enough,  in  my  judgment,  if  the  situa- 
tion of  tlie  goods  was  such  as  to  exclude  all  legitimate  ground  from 
which  those  who  knew  anything  about  that  situation  could  infer 
tlie  ownership  to  be  in  the  person  having  actual  possession. " 

jVIellish,  L.  J.,  says:  "  Eeputed  owners  of  the  goods  so  left  in 
their  possession  surely  must  mean  reputed  to  be  the  owners  by  the 
persims  who  have  dealings  with  them,  and  who  might  be  deceived.  " 
And  he  adds  :  "  I  must  also  say  I  think  it  extremely  desirable  that, 
as  far  as  can  be  done  reasonably  and  consistently  with  the  rules  of ' 
law,  the  law  should  be  so  interpreted  as  to  be  in  accordance  with 
the  customs  of  trade. " 

I  now  return  to  the  form  of  the  certificates  in  this  case,  which 
contain  in  them  this  note :  "  Note,  in  the  event  of  sale  or  trans- 
mission this  certificate  must  be  surrendered  with  the  deed  of 
transfer,  whether  the  deed  transmits  all  or  any  of  the  shares,  before 
the  transfer  can  be  registered,  or  a  new  certificate  issued. "  ■  I  may 
deal  with  this  more  briefly,  because  a  very  analogous  case,  SocietS 
Generale  cle  Paris  v.  Walker,  11  App.  Cas.  20,  has  recently  been 
decided  in  this  House,  and  I  see  no  reason  to  alter  any  part  of 
what  I  then  said.  It  was  argued  in  the  present  case  that  a  person 
remaining  on  the  register  and  executing  a  transfer,  or  the  trans- 
feree from  such  a  person,  would  have  a  right  to  bring  an  action 
against  the  company  who  acted  upon  this  note,  and  declined  to 
register  the  transfer  until  the  certificate  was  produced.  I  do  not 
think  so;  if  the  company  declined  to  do  so  after  the  non-produc- 
tion of  the  certificate  was  accounted  for,  as  by  proof  that  it  was 
lost  or  destroyed,  or  that  it  was  wrongfully  withheld  by  some  one 
who  had  no  right  to  withhold  it,  I  suppose  a  Court 
*  would,  on  proof  of  those  facts,  order  registration ;  prob-  [*  438] 
ably  requiring  as  a  condition  that  an  indemnity  should  be 
given  ;  but  I  continue  to  think  that  it  is  not  wrong  in  the  directors 
to  act  in  the  w^ay  which  by  this  note  they  hold  forth  that  they 
will  act,  and  I  think  it  at  least  doubtful  whether,  if  they  liastily 
and  without  inquiry  rf-gistered  \\\'.\  tinnsfer,  they  mjght  not  incur 
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responsibility  to  a  pledgee  who  had  the  certificates  with  that  note 
upon  them  if  he  sutl'ered  loss  from  their  so  acting.  And  the  cus- 
tom of  trade,  at  least  as  far  as  regards  the  Stock  Exchange,  has 
always  been  that  before  the  buyer  of  shares  pays  his  money  he  is 
entitled  to  have  delivered  to  him  a  transfer  accompanied  by  certifi- 
cates showing  that  the  person  who  executes  the  transfer  was  the 
registered  holder  of  the  sliares. 

I  think,  therefore,  it  is  clear  that  any  one  who  was  about  to  give 
credit  to  the  bankrupts  as  l)eing  the  owners  of  the  entire  interest 
in  those  shares  ought  to  knov/  that  he  had  no  legitimate  ground 
for  believing  that  they  were  such  owners  of  the  whole  interest, 
unless  the  certificates  were  produced  or  accounted  for.  And  any 
inquiry  as  to  what  had  Ijecume  of  the  certificates  would  (unless 
the  bankrupts  were  fraudulent  liars,  which  we  have  no  right  to 
assume)  have  led  to  the  disclosure  of  the  fact  that  they  were 
pledged.  I  think,  therefore,  it  is  proved  that  the  circumstances 
were  such  as  to  prove  that  the  bankrupts  were  not  reputed  owners 
of  the  interest  of  the  Colonial  Bank  in  the  shares,  and  that  the 
order  appealed  against  is  wrong  on  tliat  ground.  The  Judges 
below  had  not,  in  the  case  of  the  Sueicte  Gencrale  de  Paris  v. 
Wdlke?',  perceived  the  inqiortance  of  the  production  of  the  certifi- 
cates, and  they  decided  this  case  before  this  House  had  given  their 
judgment  on  appeal  in  that  case.  They  did  not,  therefore,  notice 
this  point. 

On  the  construction  of  the  proviso,  I  think  that  Fi;v,  L.  .1.,  put 
tlie  right  construction  on  the  proviso.  'J'he  question,  I  think,  is 
correctly  said  to  be  whether  the  expression  '"  things  in  action, "  as 
used  in  this  enactment,  is  intended  to  include  shares  in  a  railway 
comj)any,  which  clearly  are  personal  chattels,  the  property  in 
which  dors  not  ])ass  by  mere  deli\('ry,  but  does  pass  by  a  deed  of 
transfer  duly  stani})ed  (8  &  9  Vict.  c.  17,  ss.  14  and  16) 
[*  439]  when  '^delivered  to  the  secretary  and  by  him  entered  in 
tlie  registry  :  "  And  until  sik  li  transfer  has  lieen  so  deliv- 
ered to  the  secretary  as  aforesaid,  the  vendor  .of  tlie  sliare  slnsll 
continue  liable  to  the  com])any  for  any  calls  that  may  be  made 
upon  such  share,  and  the  ])urchaser  of  the  share  shrill  not  bo  enti- 
tled to  receive  any  sliare  of  the  prolits  of  the  uudeitaking  or  to 
vot<i  in  respect  of  such  si i; ire. " 

The  principal  argument  used  l»y  the  counsel  for  tlu;  ies])ondent, 
:iii(1    it  sceii's  to  liave    prevailed    bntli  with    Cotton,    L.  ,I.,    and 
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LiXDLKY,  T..  J.,  was  tliat  "  choses  in  action,"  of  whicli  things  in 
action  is  a  tianslatiun,  had  a  technical  sense  in  our  old  law  lim- 
ited to  the  riglit  to  sue  for  a  debt  or  damages.  I  do  not  think  that 
made  out.  Tliere  always  was  a  difference  between  personal  prop- 
<^rty,  sucli  as  to  be  capable  of  being  stolen,  taken,  and  carried 
away,  and  so  to  be  the  subject  of  larceny  at  common  law,  and  to 
be  capable  of  being  seized  by  the  sheriff  under  a  fi.  fa. ,  and  other 
kiiids  of  personal  property.  Personal  property  of  the  first  sort, 
when  belonging  to  a  married  woman,  vested  at  once  in  the  husband. 
The  others  the  husband  might  reduce  into  possession,  but  did  not 
have  till  he  had  done  so.  And  wlien  new  kinds  c»f  property,  like 
stock  in  the  funds,  or  in  more  modern  times  shares  in  companies, 
were  created,  questions  arose  as  to  whether  they  were  within  the 
principle  of  being  in  possession  or  not;  but  till  the  phrase  was 
nsed  in  the  Act  of  1869  it  never  became  important  to  inquire 
whether  they  were  to  be  called  things  in  action  or  not.  But  it  is 
noticeable  that,  in  Dundas  v.  Duteiis,  1  Ves.  Jun.  198  (1  E.  R. 
115),  Lord  Thurlow,  speaking  of  stock  or  the  funds,  said:  "  Those 
things,  such  as  stock,  debts,  &c. ,  being  choses  in  action  are  not 
liable.  They  could  not  be  taken  upon  a  levari  facias. "  The 
reason  was  the  same  as  that  for  which  they  could  not  be  the  sub- 
ject of  larceny  at  common  law,  because  they  could  not  be  seized. 
But  Lord  Thurlow  thought  choses  in  action  an  apt  expression  to 
use  with  respect  to  such  things.  Again,  shares  are  not  within 
the  17th  section  of  the  Statute  of  Frauds,  because  they  do  not  pass 
by  delivery;  Lord  Denman,  in  Humble  v.  Mitchell,  11  A.  &  E. 
205,  thought  choses  in  action  a  proper  phrase  to  express  that  idea. 
Again,  in  Ex  parte  Agra  Bank,  L.  E.  3  Ch.  555,  560, 
Wood,  L.  J.,  in  *  speaking  of  an  assignment  of  shares,  [*440] 
uses  the  phrase  "  whether  in  an  assignment  of  a  chose  in 
action.  "  He  had  no  need  to  inquire  whether  it  was  a  strictly 
correct  phrase,  but  to  him  it  appeared,  as  it  had  done  before  to 
Lord  Thurlow  and  Lord  Denman,  that  the  phrase  expressed  the 
idea.  And  I  think  it  was  liardly  disputed  that,  in  modern  times, 
lawyers  have  accurately  or  inaccurately  used  the  phrase  "  choses 
in  action  "  as  including  all  personal  chattels  that  are  not  in  posses- 
sion. In  what  sense,  then,  is  it  used  in  the  15th  section  of  the 
Act  of  1869,  from  whicli  the  present  enactment  is  taken  ?  It  is  not 
disputed  that  these  words  show  that  the  Legislature  intended  to 
take  policies  of  insurance  out  of  the  order  and  disposition  clause. 
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Why  not  shares  in  companies  also  ?  I  cannot  answer  that  ques- 
tion in  any  way  satisfactory  to  my  mind. 

For  this  reason  also,  I  think  that  the  judgment  is  wrong,  and 
that  the  judgment  of  the  Vice-Chancellor  ought  to  have  been 
tliat  the  plaintili's  are  entitled  to  the  relief  prayed  by  the  statement 
of  claim. 

I,  therefore,  propose  that  the  judgment  appealed  against  and  the 
judgment  of  the  2Sth  of  July,  1884,  therein  affirmed  be  reversed; 
and  that  the  costs  of  the  appellants  in  this  House  and  in  the  Court 
of  Appeal  be  borne  by  the  respondent. 

Lord  "VVatsox  :  — 

'My  Lords,  I  also  am  of  opinion  that  the  judgments  appealed 
from  ought  to  be  reversed. 

The  principle  which  appears  to  me  to  be  deducible  from  the 
authorities,  is  this :  that  goods  belonging  to  a  third  party  are  not 
within  sect.  44  (iii.  )of  the  Bankruptcy  Act,  1883,  unless  they 
were  left  with  the  bankrupt  in  such  circumstances  that,  as  reputed 
owner,  he  could  have  sold  them,  or  otherwise  obtained  credit  upon 
them,  in  the  course  of  his  trade  or  business. 

I  do  not  think  the  7018  shares  in  the  Forth  Bridge  Eailway 
Company  were  left  in  that  position  at  the  commencement  of  the 
bankruptcy  of  the  firm  of  P.  W.  Thomas,  Sons,  &  Co.,  and  its 
individual  partners.  The  appellants  had  at  that  time  become  the 
equitable  owners  of  the  shares,  and  were  lawful  holders  of  the 
certificates  issued  by  the  railway  company,  which  bore  upon 
[*  441]  the  *  face  of  them  an  intimation  that  "  in  the  event  of  sale 
or  transmission  this  certificate  must  be  .surrendered  with 
the  deed  of  transfer,  whether  the  deed  transmits  all  or  any  of  the 
shares,  before  the  transfer  can  be  registered  or  a  new  certificate 
issued. "  That  is,  in  my  opinion,  an  assurance  by  the  company, 
upon  which  a  lawful  holder  of  the  certificates  is  entitled  to  rely, 
to  the  effect  that,  according  to  their  usual  practice,  the  company 
will  decline  to  register  any  transfer  of  shares  until  the  relative 
certificates  are  produced,  or  their  non-production  is  satisfactorily 
accounted  for. 

The  case  of  Socicte  Generale  de  Paris  v.  Walker,  1 1  App.  Cas. 
20,  as  decided  by  this  House,  is,  in  my  opinion,  a  clear  authority 
f(»r  holding  that  a  transfer  of  these  7018  shares  by  William  Evan 
Blake  way,  after  the  certificates  were  deposited  with  the  a]'i])cllants, 
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would  not  have  been  "  in  order."  In  other  words,  the  transfer  would 
not  have  been  registered  until  some  in(][uiry  was  made,  and  some 
evidence  submitted  to  tlie  railway  company,  showing  that  the  cer- 
tificates had  been  lost  or  destroyed.  A  truthful  explanation  would 
at  once  liave  revealed  the  e([uitable  ownership  of  the  appellants  ;  so 
tliat  tlie  transfer  could  not  have  been  made  eli'ectual,  unless 
Mr.  Blakeway  had  chosen  to  commit  a  new  fraud,  and  possibly 
perjury  as  well.  In  that  state  of  matters,  I  do  not  think  Mr. 
Blakeway  can  be  held  to  have  been  in  a  position  to  make  an 
eflectual  sale  of  the  shares  in  question,  or  to  obtain  credit  upon 
them  from  any  prudent  customer.  I  cannot,  therefore,  hold  that 
the  shares  were  in  his  order  and  disposition  in  such  circumstances 
thai  he  was  the  reputed  owner  thereof. 

1  have  had  considerable  difficulty  in  making  up  my  mind  upon 
the  other  question  of  importance  raised  in  this  appeal.  But,  on 
consideration,  I  have  come  to  be  of  opinion,  with  your  Lordships, 
that  such  shares  as  these  are  "  things  in  action  "  within  the  mean- 
ing of  the  proviso  in  sect.  44  (iii. )  of  the  Bankruptcy  Act,  1883. 

Lord  FitzGerald  :■ — 

My  Lords,  the  two  questions  necessarily  involved  in  this  appeal 
are  so  important   commercially    and    in    relation    to   advances  of 
money  on  the  security  of  shares  in  public  companies,  that 
I  feel  *  called  on  to  express  my  reasons  for  concurring  in   [*  442] 
opinion  with  my  noble  and  learned  friends. 

These  questions  arise  on  the  concluding  sub-section  of  the  44th 
section  of  the  Act  of  1883,  which  'now  represents  the  order  and 
disposition  clause  in  bankruptcy,  and  it  may  be  expedient  to 
glance  for  a  moment  at  the  early  history  of  the  provision  in  the 
bankrupt  law  in  this  respect. 

A,  somewhat  ancient  writer  tells  us  that  "  although  originally 
merchants  were  much  favoured  in  our  law,  yet  soon  their  number 
and  cunning  and  their  crafty  dealings  had  so  much  increased  that 
it  fell  out  we  had  more  need  to  make  laws  against  them.  "  Whether 
this  is  accurate  or  not  in  the  present  day,  I  do  not  know.  We 
find  in  the  earlier  statutes  bankrupt  traders  are  dealt  with  very 
much  as  if  criminals.  The  34  &  35  Hen.  VIII.  c.  4,  was  enacted 
"  against  "  such  persons  "  as  do  make  bankrupts. "  The  13  Eliz.  c. 
7,  in  dealing  with  who  is  a  bankrupt,  and  how  and  by  whom  his 
body,  lands,  and  goods  shall  be  ordered  for  payment  of  the  cred-. 
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itors,  recites  that  "  Those  kind  of  persons  do  still  increase  and  are 
like  more  to  do  if  some  better  provision  be  not  made  for  their 
repression."  We  lind  in  the  preamble  of  1  James  I.  c.  15:  "  For 
that  frauds  daily  increase  amongst  such  as  live  by  buying  and  sell- 
ing, by  such  as  wickedly  and  wilfully  become  bankrujtts.  "  "We 
next  come  to  the  21  James  I.  c.  19,  which  is,  inter  alia,  "  for  in- 
flicting corporal  punishment  on  bankrupts  "  in  some  defined  cases. 
That  statute  contained,  in  its  11th  section,  the  first  enactment  on 
the  subject  of  reputed  ownership  and  extended  to  goods  left  in  the 
possession,  order,  and  disposition  of  the  bankrupt  with  the  consent 
of  the  true  owner.  It  seems  to  have  been  intended  by  this  section 
to  repress  dealings  of  third  parties  with  traders  which  were  in 
their  nature  fraudulent  or  were  at  least  calculated  to  defraud  cirid- 
itors  by  obtaining  for  the  trader  credit  on  false  and  delusiv(» 
appearances.  The  11th  section  does  not  ai)pear  to  have  Ijeen  put 
into  actual  operation  for  a  long  period  after  its  enactment.  Tt  luid 
almost  become  obsolete,  and  was  first  really  expounded  by  Lord 
Hardwicke  more  than  a  century  afterwards.  It  was  on  tlie  11  th 
section  of  that  statute  that  he  decided  ////a//  v.  RoJle,  1  A'es.  Sen. 
348,  and  the  case  of  Joy  v.  Canijjhel/,  I  Sch.  &  Lef.  M28 
[*  443]  (9  E.  Ft.  39),  arose  before  Lord  *  Redesdale  in  1804  on 
.similar  w^ords  in  the  Irish  Bankrupt  Act,  the  11  &  12 
Oeo.  IIL  c.  8,  s.  9. 

In  the  latter  case  Lord  Redesdale  observed  :  "  Now  that  clausi' 
refers  to  chattels  in  possession  of  the  bankrupt "  —  in  his  order  and 
•disposition  witli  consent  of  the  true  owner  —  "  that  means  where 
the  possession,  order,  and  disposition  is  in  a  person  who  is  not  the 
owner,  to  wliom  they  do  not  properly  belong,  and  who  ought  not 
to  liave  them,  but  whom  the  owner  j)ermits,  unconscientiously  as 
the  Act  supposes,  to  have  such  order  and  dis})osition.  The  object 
was  to  prevent  deceit  by  a  trader  from  the  visi])le  ]>ossession  of  ;;, 
yn'operty  to  wliich  he  was  not  entitled;  but  in  thr  construction  of 
the  Act,  the  nature  of  the  possession  has  always  l)een  considered, 
and  tlie  words  liave  l)een  construeil  to  mean,  jirsscssion  of  tlic 
goods  of  another  with  the  consent  of  tlio  true  owner."  Fie  adds 
subsequently:  "  In  nil  those  eases  in  which  tlnit  clause  in  tlu^  Act 
has  been  jiermitted  to  have  the  effect  of  devesting  the  right  of  the 
person  who  had  a  right  to  the  property,  the  nature  of  the  posses- 
sion has  always  been  considered  and  whether  it  was  according  to 
fright. "     And  again  he  adds  :  "  Tt  has  been  confined  to  those  cases 
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where  the  sole  and  absolute  owner  of  the  property  has  permitted  it 
to  remain  in  possession  of  the  trader  in  whose  possession  it  ought 
not  to  be. " 

It  was  of  Jutf  V.  Campbell  that  IJarou  I'arke  more  than  once 
observed  that  it  contained  "  the  best  exposition  of  the  law  "  (see 
16  Meeson  &  Welsby,  2SG). 

The  order  and  disposition  section  of  tlie  Statute  of  James  I. 
remained  in  substance  mialtered  down  to  186i).  In  1861  an  Act 
passed  wliich  for  tlie  first  time  a})[ilied  to  non-traders  the  provisions 
of  the  bankruptcy  statutes,  but  it  made  no  alteration  in  the  law  as 
to  the  doctrine  of  reputed  ownership,  which  in  consequence  became 
.applicable  to  goods  in  the  order  and  disposition  of  non-traders. 
Whether  this  was  designed  or  whether  it  arose  from  oversiglit  in 
not  appreciating  its  full  effect,  [  do  not  know.  My  impression  is 
that  there  was  no  provision  in  any  of  the  prior  Insolvent  Debtors 
Acts  similar  to  the  order  and  disposition  clause.  The  decisions  on 
reputed  ownership  had  not  been  uniform,  and  some  of  them  worked 
great  injustice. 

*  A  very  distinguished  Irish  Judge  (Chkistiax,  L.  J.),  ["*  444] 
of  whom  I  may  also  say  that  he  was  a  master  both  in  law 
and  in  equity,  in  In  re  Hickey,  10  I.  R.  Eq.  129,  dealing  with  a 
case  arising  under  the  order  and  disposition  clause,  thus  very  vigor- 
ously expresses  himself :  "  No  interest  whatever  in  the  policy  passed 
to  the  assignees  by  the  vesting  operation  of  the  Bankruptcy  Act. 
Assignees  step  into  the  shoes  of  the  bankrupt.  Notliing  passes 
•to  them  but  what  was  beneficially  the  bankrupt's  own  at  the  time 
of  the  bankruptcy.  Nevertheless  the  assignees  assert  that  the 
order  and  disposition  clause  (sect.  31.']  of  the  Act  of  1857)  enables 
the  Court  of  Bankruptcy  to  confiscate  by  a  special  order  tliis,  the 
admitted  property  of  tliose  two  men,  for  payment  of  the  debt  of 
their  assignor.  Without  going  all  the  way  with  counsel  for  the 
ap])ellant  in  calling  that  clause  a  penal  one,  we  may  admit  that 
it  is  an  exceedingly  harsh  if  not  an  unscrupulous  one.  It  is 
probably  the  only  instance  in  our  law  in  which,  not  only  })urposely, 
but  avowedly,  the  property  of  one  man  is  laid  hold  of  to  answer 
the  debts  of  another.  It  dates  back  to  the  time  of  James  I.,  if 
not  earlier,  and  is  an  example  of  what  most  of  us  have  occasion  to 
note,  that  both  the  Parliaments  and  the  Judges  of  those  older 
times  were  bolder  in  initiative  than  their  modern  successors.  Sur- 
A'eying  the  conditions  with  which  the  exercise  of  this  exce])tional 
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and  questionable  power  lias  been  hedged  round  by  this  statute, 
it  is  impossible  to  avoid  seeing  that  of  all  its  requirements  the 
most  distinctive  and  central  is  '  the  consent  and  permission  of  the 
true  owner. '  All  the  others  may  combine.  The  goods  may  be  in 
the  possession  of  the  bankrupt,  they  may  be  in  liis  order  and 
disposition,  he  may  be  the  reputed  owner  of  them;  but  unless  all 
this  has  been  sanctioned  by  the  consent  and  permission  of  the  true 
owner,  the  clause  rests  as  a  dead  letter.  And  it  is  this  alone 
which  redeems  this  law  from  the  charge  of  naked  confiscation. 
As  the  mens  rea  is  essential  for  incurring  the  punishment  of  guilt, 
so  the  mens  volens  is  essential  for  incurring  the  forfeiture  imposed 
by  this  order  and  disposition  clause. " 

The  alterations  in  relation  to  '"'  order  and  disposition  "  in  the 
Act  of  1869,  sect.  15,  sub-sect.  5,  and  carried  further  by  the  44th 
section  of  the  Act  of  1883,  sub-sect.  iii. ,  were  probably 
[*  445]  for  *  the  purpose  of  excluding  its  operation  altogether  in 
the  case  of  non-traders  and  of  narrowing  its  effect  as  to 
traders.  Thus  by  the  Act  of  1869  it  is  limited  to  cases  of  a  bank- 
rupt "  being  a  trader, "  and  in  the  Act  of  1883  its  operation  is  fur- 
ther confined  to  goods  in  the  "  possession,  order,  or  disposition  of 
the  bankrupt  in  his  trade  or  business.  "  These  expressions  are 
capable  of  a  different  meaning  and  are  by  no  means  identical. 
Their  construction  has  yet  to  be  determined  (see  Tn  re  Jenkinson, 
15  Q.  B.  D.  441). 

Now,  as  to  the  first  question  of  fact  which  it  is  necessary  to 
decide  on  this  appeal,  viz. ,  Were  the  shares  in  question  "  in  the 
7)ossession,  order,  or  disposition"  of  the  bankrupts,  or  of  either  of 
them,  at  the  commencement  of  the  bankruptcy,  we  have  to  con- 
sider the  position  of  the  parties. 

The  shares  were  registered  in  Blakeway's  name,  and  in  that  re- 
spect he  was  the  sole  legal  owner,  but  as  such  he  was  a  trustee  for 
his  firm.  Acting  on  behalf  of  the  firm,  he  pledged  the  whole  bene- 
ficial interest  to  the  Colonial  Bank,  and  he  delivered  to  the  bank 
the  several  certificates  of  the  shares  to  be  retained  by  them  as 
pledgees.  His  name  continued  on  the  register  as  registered  owner, 
but  as  such  he  was  but  a  trustee  —  a  trustee  for  the  equitable 
pledgees  —  and  if  there  was  a  surplus,  as  to  that  surplus  for  the 
firm.  The  firm  had  not  "  the  reputed  ownership, "  and  in  the  view 
that  your  Lordships  have  expressed  it  will  not  be  necessary  to 
consider  whether  Blakeway's  name  being  <tn  the  register  ])lace(l 
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liim  in  ".such  circumstances  as  that  he  was  the  reputed  owner. " 
Tlie  shares  were  not  in  the  order  or  disposition  of  the  firm.  "Were 
they  "  in  the  possession,  order,  or  disposition  "  of  Blakeway  ?  The 
contention  that  they  were  rests  entirely  on  his  name  being  still  on 
the  register,  but  something  more  is  requisite.  He  should  also 
have  had  the  power  of  disposal.  I  adhere  to  what  I  said  in  Societe 
Gtnerale  v.  Walker,  11  App.  Cas,  20,  as  to  the  nature  of  the.se 
certificates  and  the  effect  of  parting  with  them,  and  am  of  opinion 
that,  having  pledged  the  shares  to  the  Colonial  Bank  for  value, 
and  delivered  to  them  the  certificates  to  be  held  by  them  as  their 
security,  he  ceased,  under  the  circumstances,  to  have  the  power  of 
disposal  over  the  shares,  unless  possibly  l>y  the  commis- 
sion of  *  not  only  a  fraud  but  a  crime.  I  am  of  opinion  [*  446] 
that  at  the  commencement  of  the  bankruptcy  these  securi- 
ties were  not  in  the  possession,  order,  or  disposition  of  the  bank- 
Tupt  Blakeway  within  the  meaning  of  the  statute. 

There  remains  the  second  question :  Are  shares  of  the  character 
in  question  "  things  in  action  "  within  the  meaning  of  the  proviso 
which  concludes  sect.  44  of  the  Act  of  1883  ?  On  this  question  I 
concur  in  opinion  with  my  noble  and  learned  friends,  and  adopt 
the  reasoning  of  Fry,  L.  J.  It  seems  to  me,  on  a  careful  examina- 
tion of  the  section  and  proviso,  that  the  intention  of  the  Legisla- 
ture was  to  narrow  very  much  the  operation  of  the  "  order  and 
disposition  "  clause  so  as  to  confine  it  to  such  goods  as  might  be  in 
the  order  and  disposition  of  the  bankrupt  "  in  his  trade  or  busi- 
ness, "  and,  save  in  the  case  of  "  debts  due  to  the  bankrupt  in  the 
course  of  his  trade  or  business,"  to  exclude  all  those  incorporeal 
rights  which  are  not  visible  or  tangible  or  capable  of  manual 
delivery  or  of  actual  enjoyment  in  possession  in  its  ordinary  sense, 
and  which,  if  denied,  can  be  enforced  only  by  action  or  suit.  It 
is  unnecessary  for  me  to  express  any  opinion  on  another  question 
which  was  most  strenuously  pressed  in  argument  by  the  appel- 
lant's counsel. 

Lord  Halsbury  :  — 

My  Lords,  after  the  judgments  which  have  been  delivered,  it  is 
unnecessary  to  detain  your  Lordships  by  reading  that  which  I  had 
myself  prepared.  I  concur  in  the  motion  of  my  noble  and  learned 
friends. 
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Lord  Ashbourne  :  — 

My  Lords,  I  entirely  concur  in  the  conclusion  at  which  your 
Lordships  have  arrived. 

The  ordinary  rule  in  bankruptcy  is  that  the  assignee  takes  the 
property  of  the  bankrupt,  but  subject  to  all  equities  which  alTecteil 
it  in  his  hands. 

The  question  in  this  case  arises  on  sub-sect.  iii.  of  sect.  44  of  the- 
Bankruptcy  Act,  1883,  which  inpludes  in  the  property  ot 
[*  447]  the  *  bankrupt  "  all  chattels  personal  being  at  the  coni- 
mencement  of  the  bankruptcy  in  the  possession,  order,  or 
disposition  of  the  bankrupt  in  his  trade  or  business,  by  the  consent 
and  permission  of  the  true  owner,  under  such  circumstances  that 
he  is  the  reputed  owner  thereof;  provided  that  things  in  action 
other  than  debts  due  or  growing  due  to  the  bankrupt  in  the  course 
of  his  trade  or  business,  shall  not  be  deemed  goods  within  the 
meaning  of  this  section. "  The  general  policy  of  the  order  and 
disposition  clauses  of  successive  Bankru})tey  Acts  rests  upon  clear 
and  intelligible  principles.  In  the  well-known  case  of  llyall  v. 
Bolk,  1  Ves.  Sen.  .348,  371,  it  is  laid  down  "  that  the  general 
view  and  intent  of  the  provision  now  under  consideration  was  to 
prevent  traders  from  gaining  a  delusive  credit  by  a  false  appearance 
of  substance  to  mislead  those  who  should  deal  with  them. " 

The  note  appended  to  the  certificates  has  been  rightly  pres.sed  ii* 
argument.  It  was,  at  all  events,  an  authoritative  assurance  by 
the  company  of  their  practice  and  course  of  dealing.  Any  one 
dealing  with  the  bankrupts  had  no  right  to  assume  that  they  were 
the  owners  of  the  entire  interest  in  the  shares,  unless  the  certifi- 
cates were  either  forthcoming  f)r  their  absence  satisfactorily 
accounted  for.  Almost  any  inquiry  would  have  shown  the  true 
facts  of  the  case,  and  prevented  the  bankru])ts  gaining  on  this 
score  "  any  delusive  credit,"  and  I  see  no  valid  ground  for  holding 
that  the  ])ankrupts  were  the  reputed  owners  of  the  interest  of 
"  the  true  owners  "  — the  Colonial  Bank  —  in  the  shares.  I  can- 
not act  on  the  suppjosition  that  the  bankrupts  could  or  would  by 
frarud  or  crime  have  endeavoured  to  account  for  the  absence  of  the 
certificates.  The  projierty  of  a  "  true  owner"  must  not  be  lightly 
confiscated. 

I  entirely  concur  in  the  judgment  of  Fry,  I^.  J.,  as  to  the  con- 
struction of  the  proviso  and  the  meaning  of  the  expression  "  things 
in  action."     In  the  course  of  his  iudamcnt  he  used  the  following 
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words  :  "  Tn  tlie  case  of  a  partnershi}),  the  real  and  personal  property 
of  the  partnership  is  or  may  be  vested  in  all  the  partners,  and 
each  thiMcfovc!  may  have  a  lej^al  interest  in  choses  in  possession. 
In  the  case  of  a  corporation  the  whole  property  of  the  con- 
cern is  vested  in  the  corporation,  and  the  intlividual  *  cor-  [*448] 
porators  have  no  direct  interest  in  the  chattels  in 
possession  whicli  may  belong  to  the  concern.  In  a  partnership  of 
.seven  persons  eacli  would  have  a  cho.se  in  action.  If  that  ])artner- 
ship  incorporated  itself  under  the  Companies  Act,  1862,  would 
each  of  the  seven  have  "  a  chose  in  possession  "  ?  In  the  course  of 
the  argument  in  this  House  I  addressed  that  question  to  the  learned 
counsel  for  the  respondent  and  failed  to  obtain  any  satisfactory 
reply.  The  special  condition  of  the  shares  in  question  strengthens 
the  view  at  which  I  have  arrived.  These  .shares  were,  at  the  date 
of  the  bankruptcy,  divorced  from  their  certificates,  and  must  in  any 
event  to  my  mind  be  regarded  as  clearly  things  in  action. 

Order  appealed  against  and  Judgment  of  Bacon,  V.-C, 
therein  affirmed  reversed :  Declared  that  the  appellants 
{plaintiffs  beloiv)  are  entitled  to  the  relief  prayed  hy  the 
statement  of  claim  :  Costs  of  appellants  in  this  House  and 
in  hath  the  Courts  heloiv  to  be  paid  hy  respondent.  Cause 
remitted  to  the  Chancery  Division. 
Lords'  Journals,  29th  June,  1886. 

ENGLISH   NOTES. 

The  above  case  i.s  here  set  forth  as  instructive  upon  the  meaning  of 
various  phrases  whicli  ha\  e  been  applied  to  certain  descriptions  of  per- 
sonal property.  It  is  unnecessary  here  to  collect  cases  on  tlie  subject 
of  reputed  ownership,  as  that  topic  has  been  fully  d'.'alt  with  under 
Xos.  5  &  6  of  ''Bankruptcy,"  4  R.  C.  58  ct  seq. 

AMERICAN   NOTES. 

Tlie  Crimes  Act  of  Congi-e.ss  of  1790,,  eh.  '^^^,  sect.  10,  provided  for  the 
])unishnient  of  any  one  who  .should  steal,  &c..  the  personal  <^oods  of  another 
at  any  place  under  the  exclusive  jurisdiction  of  the  United  States.  In  United 
Sidles  V.  Davis,  5  Mason  (U.  S.),  oo(j,  it  was  held  that  the  words  "  per.sonal 
jifoods  "  in  this  statute  did  not  include  choses  in  action.  In  Cniled  States  v. 
}f(ndton,  5  id.  537,  it  was  held  that  those  words  did  include  bank-notes  and 
coin. 

Tn  construing;  statutes,  the  question  has  several  times  arisen  whether  choset; 
in  action  are  included  in  the  term  "  cfoods  and  chattels. "  In  Blain  t.  /"/•%, 
125  Kansas,  }!)9,  for  example,  it  was  held  tiiat-proinis.sory  notes  and  niorlgages 
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were  "goods  and  chattels"  witliin  a  certain  .section  of  the  tax  law.  So,  in 
Terhune  v.  Bray,  16  New  Jersey  Law,  y:>,  under  a  statute  providing  for  an 
action  of  trover  against  the  representatives  of  a  deceased  person  wlio  had 
converted  the  goods  and  chattels  of  another,  it  was  held  that  the  conversion  of 
bonds  and  mortgages  was  actionable.  See  also  State  v.  Haight,  35  New  Jersey 
Law,  *J79. 

Ou  the  other  hand,  in  Thujle  v.  Fisher,  20  West  Virginia,  497,  the  words 
"goods  and  chattels  "  in  the  recording  Acts  were  held  not  to  include  mere 
choses  in  action. 

In  Pippin  V.  Ellison,  12  Iredell  (Law)  (North  Carolina),  Gl,  where  choses 
in  action  were  lield  not  to  pass  under  a  bequest  of  "  all  the  balance  of  my 
property,"  the  Court  said:  "The  word  'estate'  has  a  broader  signification 
than  the  word  '  property.'  The  former  includes  choses  in  action.  The  latter 
does  not ;  and  in  reference  to  personalty  is  confined  to  '  goods,'  which  term 
embraces  things  inanimate,  —  furniture,  fanning  utensils,  corn,  &c.;  and 
'  chattels,'  which  term  embraces  living  tilings,  —  slaves,  horses,  cattle,  hogs, 
&c."  See  St.  Joseph  Hydraulic  Co.  v.  Wilson,  133  Indiana,  465,  472  ;  Reimer's 
Estate,  159  Pennsylvania  State,  212,  220. 


PETITION   OF   RIGHT. 

(And  see  1  K.  C.  815  et  se,j.;  8  R.  C  267  et  seq.) 

No.  1.  — TOBIN  V.  KEG. 
(1864.) 

No.  2.  — THOMAS   v.  EEO. 

(1874.) 

No.  3. —  WINDSOR   AND    ANNAPOLIS   RAILWAY 
CO.    r.    REG. 

(p.  c.  1886.) 

HULK. 

.  A  PETITION  of  right  does  not  lie  in  respect  of  a  pure 
tort  done  by  a  person  in  the  government  service  ;  but  it 
will  lie  for  breach  of  a  contract  made  by  the  authority  of 
the  government,  whether  resulting  in  a  liquid  debt  or  in 
unliquidated  damages. 
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33  L.  J.  C.  P.  199-211  (s.  c.  16  C.  E.  (N.  S.)  .'HO;  10  .lur.  N.  S.  1029;  10  L.  T.  762; 

12  W.  K.  838). 

Petition  of  Bight.  —  Liahllitij  of  the   Crown  for  the  WroiKjful  Acts  of  a  [19!)] 
Narul  Officer  employed  in  the  Sujtpression  of  pie  Slace-Trade. 

In  a  petition  of  right  it  was  stated  tiiat  a  ship  belonging  to  the  suppliants, 
which  was  engaged  upon  the  African  coast  and  which  was  not  registered  as 
a  British  vessel,  was  seized  and  destroyed  by  an  officer  commanding  one  of 
Her  Majesty's  ships  assuming  to  act  under  the  authority  of  Her  Majesty  for 
the  suppression  of  the  slave-trade,  in  pursuance  of  the  statutes  in  such  case 
made  and  provided.  The  suppliants  stated  that  their  vessel  was  not  at  the 
time  it  was  so  seized  and  destroyed  in  any  way  eng.aged  in  the  slave-trade, 
and  prayed  that  they  might  be  compensated  for  its  loss,  and  for  special 
damage  which  they  had  thei'eby  sustained:  —  Held,  first,  that  the  officer  by 
wliom  the  alleged  wrongful  act  was  committed  was  not  acting  under  the 
authority  of  Her  Majesty,  but  in  the  performance  of  a  duty  imposed  by  Act 
of  Parliament ;  secondly,  that  assuming  him  to  have  been  engaged  under  the 
control  and  directions  of  the  Crown,  the  act  of  which  he  was  guilty  was  not 
done  in  execution  of  the  powers  to  wliich  he  was  restricted  by  Act  of  Parlia- 
ment. But  held,  thirdly,  that  no  proceedings  in  the  nature  of  a  petition  of 
right  to  recover  unliquidated  damages  could  be  maintained  against  the  Crown 
for  the  trespasses  of  its  officers  or  agents. 

Petition  of  right  to  the  Queen's  most  excellent  Majesty,  by 
T.  Tobin  and  J.  A.  Tobin.  The  petition  stated  that  the  suppliants 
were  shipowners,  carrying  on  business  at  Liverpool  under  the  firm 
of  Tobin  &  Son.  That  for  the  purposes  of  a  trade  in  wliich  they 
were  engaged  upon  the  coast  of  Africa  (where  they  possessed  store- 
houses and  factories),  they  had  purchased  a  small  vessel  or  packet- 
boat,  then  called  Tlic  Mary  and  Isahcl,  but  since  called  The 
Britannia  ;  that  this  vessel  was  not  when  it  was  so  purchased  and 
(as  it  was  intended  to  be  used  entirely  upon  the  African  coast)  never 
was  afterwards  registered  as  a  British  vessel ;  that  until  it  was 
seized  and  destroyed  as  thereafter  mentioned,  it  remained 
the  property  *  of  the  suppliants  and  was  never  in  any  way  [*  200] 
engaged  in  the  slave-trade  ;  that  in  the  month  of  August, 
1<S62,  the  said  vessel  was  taken  under  the  charge  of  William 
Mobbs,  a  seaman  in  the  employment  of  the  suppliants,  to  a  place 
on  the  African  coast  called  Cabenda,  for  the  purpose  of  undergoing 
certain  repairs  ;  that  she  was  then  laden  with  palm-oil  and  planks ; 
tliat  these  itlanks  were  not  spare  planks  fitted  for  being  laid  down 
as  a  second  or  spare  deck  within  the  meaning  of  the  statutes  for 
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the  suppression  of  the  shave-trade.  The  petition  then  stated  that 
the  said  vessel  hiy  dismantled  at  her  moorings  till  the  20th  of 
September,  1862,  when  she  was  seized  as  a  vessel  engaged  in  the 
slave-trade,  by  and  under  the  orders  of  Captain  Sholto  Douglas, 
then  being  commander  of  Her  Majesty's  ship  Esjnnr,  and  employed 
under  the  authority  of  Her  Majesty  for  the  suppression  of  the 
slave-trade,  according  to  the  statutes  in  such  case  made  and  i)ro- 
vided,  and  on  the  alleged  ground  that  the  said  vessel  was  not  fit 
for  a  voyage  to  St.  Helena,  being  the  place  witliin  Her  ]\lajesty's 
dominions  to  which  she  ought  to  have  been  taken  for  the  purpose 
<)f  being  brought  to  adjudication  in  the  Vice  Admiralty  Court  there 
touching  the  said  seizure  as  aforesaid,  she  was  afterwards,  on  the 
said  last-mentioned  day,  with  the  said  barrels  of  palm-oil  and  the 
said  planks  on  board,  wholly  burnt  and  destroyed  by  the  said 
Captain  Sholto  Douglas,  so  being  such  commander  and  so  employetl 
under  the  authority  of  Her  Majesty  as  aforesaid  and  in  the  su])- 
posed  exercise  of  his  duties  under  such  last-mentioned  authority  ; 
that  the  said  vessel  was  not  at  the  time  of  her  being  so  seized  and 
destroyed  as  aforesaid,  in  any  way  engaged  in  the  slave-trade  or 
liable  to  be  condennied  as  so  engaged  ;  that  the  value  of  the  said 
vessel,  palm-oil,  planks,  and  other  goods  and  property  of  the  sup- 
pliants so  burnt  and  destroyed  as  aforesaid  amounted  to  the 
sum  of  £1000.  The  petition  alleged  special  damage  to  the 
amount  of  £10,000,  and  prayed  that  Her  Majesty  would  be  pleased 
to  do  what  was  right  and  just  in  the  premises  and  cause  the  sup- 
pliants to  V)e  reimbursed  and  rompensated  for  the  losses  so  sus- 
tained by  them  as  aforesaid.  To  this  petition  the  Attorney-General 
on  behalf  of  the  Crown  demurred,  and  the  suppliant,  J.  A.  Tobin, 
(after  suggesting  the  death  of  the  suppliant  T.  Tobin),  joined  in 
■demurrer. 

After  argument,  in  winch  the  Attorney-General  for  the  Crown 
was    not    called    upon    for    a    reply,    the    Court    took    time    for 

consideration. 
[20.3]       Judgment   of   the   Court   (P^rle,   Ch.   J.,    Williams,  J  , 

WiLLKS,  J.,  and  Keatinc,  J),  was  delivered  by  — 

Erlk,  Ch.  J.  —  In  this  case  the  suppliant  has  petitioned  for  the 
amoutit  of  damages  sustained  by  him  from  the  loss  of  his  vessel, 
nnd  by  the  demurrer  to  the  petition  the  following  facts  are 
^idmitted,  viz.,  that  the  vessel  was  seized  as  ))eing  engaged  in  the 
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-slave-trade  by  Captain  Douglas  ;  that  lie.  conunanded  a  ship  of 
Her  Majesty's,  and  was  employed  for  the  suppression  of  the  slave- 
trade,  according  to  the  statutes  relating  ther(;to,  and  that  the  vessel 
of  the  suppliant  was  afterwards  destroyed  by  him  iu  the  supposed 
performance  of  his  said  duties,  and  that  the  vessel  was  not  at  the; 
time  when  it  was  so  seized  and  destroyed  iu  any  way  engaged  in 
the  slave-trade,  or  liable  to  any  proceedings  as  if  it  had  been  so 
engaged.  This  statement  shows  a  wrong  for  which  an  action 
might  lie  against  Captain  Douglas.  But  we  are  all  of  opinion  that 
it  does  not  show  a  complaint  in  respect  of  which  a  petition  of  right 
can  be  maintained  against  the  Queen,  and  for  this  opinion  we  rely 
upon  three  grounds. 

First,  that  Captain  Douglas  in  seizing  the  vessel  was  not  acting 
in  obedience  to  a  command  of  Her  Majesty,  but  in  the  sujjposed 
performance  of  a  duty  imposed  upon  him  by  Act  of  Parliament. 
Secondly,  if  it  be  assumed  that  he  was  an  agent  employed  by  the 
Queen  to  seize  vessels  engaged  in  the  slave-trade,  that  he  was  not 
acting  within  the  scope  of  this  authority  in  seizing  a  ship  not 
engaged  in  the  slave-trade,  and  for  that  reason  did  not  make  his 
principal  liable  for  a  seizure  made  without  authority  from  that 
principal;  and,  thirdly,  that  a  petition  of  right  cannot  be  main- 
tained to  recover  unliquidated  damages  for  a  trespass.  As  to  the 
first  ground,  if  the  vessel  of  the  suppliant  had  been  lawfully  seized, 
Captain  Douglas  would  have  performed  a  duty  imposed  upon  him 
by  the  statute  o  Geo.  IV.  c.  113,  s.  43,  enacting  that  vessels  engaged 
in  the  slave-trade  shall  be  seized  by  the  commanders  of  ships  of 
Her  Majesty;  and  although  it  is  admitted  that  he  was  appointed 
to  the  ship  and  ordered  to  the  station  and  employed  by  the  Queen, 
still  we  think  that  the  duty  which  he  had  to  perform  in  relation 
to  the  slave-trade  was  not  created  by  command  of  the  Queen,  nor 
would  he  have  been  doing  an  act  which  the  Queen  had  command(;d 
if  the  seizure  had  been  made  lawfully  under  the  statute.  The  alle- 
gations on  the  record  show  that  the  .seizure,  although  intended  to 
be  in  accordance  with  the  pi'ovjsions  of  the  statute,  was  unlawful, 
because  not  authorised.  They  further  show  that  the  vessel  was 
not  seized  for  the  purpose  of  making  it  the  property  of  Her 
Majesty,  and  that,  if  lawfully  seized,  it  could  not  have  been  in 
possession  of  Her  Majesty,  but  that  under  sect.  44  the  captors  had 
the  duty  of  taking  it  to  the  Vice  Admiralty  Court  for  condemna- 
tion, and,  if  condemned,  the  captors  were  bound  to  sell  it  and  divide 
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the  proceeds  of  the  sale,  and  it  would  not  be  till  after  these  con- 
tingencies had  happened  and  tlie  sale  liad  taken  place  that  the 
interest  of  the  Crown  in  a  share  of  the  proceeds  of  the  sale,  accord- 
ing to  the  statute,  would  connuence.  By  sect.  35  the  captors  would 
have  been  liable  to  a  judgment  against  them  in  that  Court  for 
damages  and  costs  if  they  liad  been  found  to  be  in  the  wrong. 
Thus,  as  Captain  Douglas  would  not  have  been  an  agent  of  tlie 
Crown  if  he  had  lawfully  seized  and  kept  the  vessel  under  the 
statute,  still  less  ought  he  to  be  held  to  be  such  agent  in  seizing 
and  destroying  it  unlawfully. 

Secondly,  if  it  be  assumed  that  Captain  Douglas  had  authority 
from  the  Crown  to  seize  all  ships  engaged  in  the  slave-trade,  so 
that  the  seizure  if  lawful  would  have  been  made  by  him  in  the 
capacity  of  agent  for  tlie  Crown,  still,  if  he  seized  a  ship  not- 
engaged  in  the  slave-trade,  he  would  not  act  within  the  scope  of 
that  authority,  and  would  not  make  his  principal  liable  for  that 
wrong.  Thus,  where  a  warrant  was  granted  by  the  Secretary  of 
State  to  apprehend  the  author  of  "The  North  Briton,"  and  the  de- 
fendant upon  good  grounds  of  suspicion  apprehended  the  plaintiff, 
who  proved  that  he  was  not  the  author,  the  defendant  was  held  not 

to  have  acted  in  obedience  to  that  warrant,  and  to  be  respon- 
[*  204]    sible  witliout  *  a  justification  therefrom.      Mane//  v.  Leach, 

3  Burr.  1992.  It  is  unnecessary  to  cite  authorities  to  sliow 
that  the  agent  cannot  make  tlie  principal  liable  for  an  act  done 
,  beyond  the  scope  of  his  authority.  The  general  rule  is  not  dis- 
puted. But  the  claim  of  the  suppliant  to  hold  the  Queen  liable  for 
the  act  of  a  captain  in  Hei'  Majesty's  navy  was  rested  upon  a  sup- 
posed analogy  between  the  relation  of  servants  to  masters  and 
bailiffs  to  sheriffs  on  the  one  hand,  and  the  relation  of  persons  in 
Her  Majesty's  service  to  the  Queen  on  the  other  hand ;  so  that  as 
a  master  is  liable  for  any  wrong  done  by  his  servants  in  the  cour.se 
of  their  employment  in  his  service,  and  a  sheriff  is  responsible  for 
any  wrong  done  by  liis  under-sheriff"  oi-  liis  bailiffs  in  tlie  course  of 
performing  the  duties  of  the  sheriffalty,  so  the  Queen  ought  to  be 
held  responsible  for  any  wrong  done  by  a  captain  of  the  navy  in 
the  course  of  his  employment.  It  is  unnecessary  to  cite,  author- 
ities for  the  purpose  of  showing  that  masters  and  sheriffs  are  so 
liable  ;  the  law  on  this  subject  is  in  constant  application.  But  tlie 
argument  of  the  suppliant  fails  because,  in  mir  judgnuMit,  tliere  is 
no  analogy  between   tlic  relatiim   of  ;i   captnin  <if  a  (.^)ueen's  ship  ta 
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the  Queen  and  the  reUition  of  servant  to  master,  or  of  bailiff  to  tlie 
sheriff. 

The  liability  of  a  master  for  the  act  of  his  servant  attaches  in 
the  case  where  the  will  of  the  master  directs  both  the  act  to  be 
<lone  and  the  agent  who  is  to  do  it.  The  act  of  the  servant  is  then 
lield  to  be  the  act  of  the  master,  and  the  servant  acting  in  the 
course  of  his  employment  is  a  general  agent  in  that  employment, 
and  makes  his  principal  liable  for  all  that  he  does  within  the  scope 
of  his  authority  as  such  general  agent ;  and,  further,  in  respect  of 
all  his  acts  within  tlie  scope  of  that  authority  they  are  the  acts  of 
the  principal,  notwithstanding  any  private  arrangement  to  the  con- 
trary between  the  principal  and  such  agent.  This  doctrine  is  fre- 
(juently  exemplified  in  cases  of  collision  either  by  land  or  water. 
The  master  is  liable  for  the  act  of  tlie  coachman  employed  by  him 
to  drive  his  horses,  whether  he  was  so  employed  for  a  single  drive, 
or  in  constant  service,  and  notwithstanding  the  orders  were  to 
drive  slowly  and  on  the  proper  side,  and  the  coachman  drove  fast 
or  on  the  wrong  side.  The  master  is  held  responsible  upon  the 
ground  that  he  has  put  the  servant  in  his  place  to  perform  a  ser- 
vice ordered  by  himself,  and  over  which  he  has  absolute  control  at 
all  times. 

It  is  needless  to  cite  the  cases  showing  where  the  liability 
attaches,  but  we  refer  to  some  classes  of  decisions  in  which  the 
limits  of  the  liability  are  defined,  in  order  to  show  that  the  analogy 
supposed  by  the  suppliant  does  not  exist.  Where  the  duty  to  be 
performed  is  imposed  by  law,  and  not  by  the  will  of  the  party 
employing  the  agent,  the  employer  is  not  liable  for  the  wrong  done 
by  the  agent  in  such  employment.  On  this  principle  it  has  been 
<leclared  that  superior  public  officers,  sucli  as  the  Postmaster-Gen- 
eral, the  Lords  Commissioners  of  Customs  and  Excise,  the  Auditors 
of  the  Exchequer,  and  the  like,  are  not  responsible  for  the  negli- 
gence or  misconduct  of  inferior  officers  in  their  several  depart- 
ments, though  the  superior  officers  appointed  them  and  had  the 
power  of  dismissing  them.  See  Whitfield  v.  Lord  Le  Despcncer, 
2  Cowp.  754.  So  also  unpaid  trustees  appointed  under  Acts  of 
Parliament  for  local  purposes  employing  men  to  perform  a  public 
duty  are  exempt  from  some  of  the  responsibility  which  is  incurred 
by  the  employer  of  men  to  work  for  his  own  interest :  Sutton  v. 
Clarke,  6  Taunt.  40  ;  Harris  v.  Baker,  4  M.  &  S.  27  ;  and  see  Dun- 
can V.  Findlater,  6  CI.  &  F.  903.     So  also  the  captain  of  a  ship 
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employing  a  pilot  is  not  responsible  for  damage  caused  by  the  ship 
wiieu  under  the  control  of  tlie  pilot,  for  the  pilot  performs  a  duty 
imposed  by  Act  of  rarliament,  and  is  not  under  the  control  of  the 
captain.  Lucey  v.  Iiujram,  6  M.  &  W.  302,  9  L.  J.  (N.  S.)  Ex.  196. 
So  the  employer  of  a  licensed  drover  whose  keeper  causes  damage 
is  not  responsible,  because  the  drover  has  a  distinct  calling,  and  a 
duty  imposed  by  law,  and  the  helper  is  the  servant  of  the  drover. 
Milligan  v.  Wedge,  12  Ad.  &  E.  737, 10  L.  J.  (N.  S.)  Q.  B.  19.  Fur- 
thermore, when  the   agent  is  not  appointed  by  the  will  of  the 

employer,  such  employer  is  not  responsible  for  the  wrong 
[*  205]  done  by  the  agent.     *  Thus,  the  employer  of  a  contractor 

to  perform  a  contract  for  work  by  himself  and  his  fellow 
workmen  is  not  responsible  for  the  contractor's  workmen,  as  he  did 
not  choose  them.     Reedie  v.  The  London  and  North-  Western  Rail- 
way Company,  4  Ex.  244,  20  L.  J.  Ex.  65.     So  the  hirer  of  horses- 
to  be  driven  by  the  coachman  of  the  horse-letter  is  not  responsible 
for  that  coachman,  for  the  same  reason.    Laugher  v.  Pointer,  5  B.  &. 
(1  547,  4  L.  J.  (K.  B.)  309;  and  QiLarnian  v.  Burnett,  6  M.  &  W. 
499,  9  L.  J.  (N.  S.)  Ex.  308.     Again,  where  the  wrong  is  done  in 
the  performance  of  an  act  by  the  servant  which  the  master  has  not 
directed,  the  master  is  not  responsible.     Thus,  where  the  coach- 
man had  driven  his  master's  carriage  to  the  stable,  and  then  drove 
out  again  for  a  purpose  of  his  own,  without  his  master's  order,  and 
contrary  to  his  duty,  and  in  so  driving  caused  damage,  the  master 
was  not  responsible.    The  drive  was  not  by  his  order,  and  he  there- 
fore was  not  driving  by  the  hand  of  liis  servant.    Mitchell  v.  Crass- 
wclhr,  13  C.  B.  237,  22  L.  J.  C.  P.  100.     Upon  this  review  of  tlie 
cases  we  think  that  the  supposed  analogy  between  tlie  relation  of 
the  Queen  to  a  captain  in  Her  Majesty's  navy,  and  tlie  relation  of 
a  master  to  a  servant,  fails  in  the  following  respects :  —  First,  that 
the  Queen  does  not  appoint  a  captain  to  a  ship  by  her  own  free 
will,  as  a  master  chooses  a  servant,  but  through  an  officer  of  state, 
responsible  for  a])pointing  a  man  properly   qualified.     And,  sec- 
ondly, tliat  tlie  will  of  the  Queen  alone  does  not  control  the  con- 
duct of  the  captain  in  his  movements,  but  sense  of  professional 
duty.     And,  thirdly,  because  the  act  complained  of  was  not  done 
by  order  of  the  Queen,  but  by  reason  of  a  mistake  in  respect  of  the 
path  of  duty. 

Then,   will)   rcsjiect  to  the  supposed  analogy   to  the   responsi- 
bility of  the  sheriff  for  the  uiidcr-sherilf  and  Viailiff,  we  tb.ink  we 
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need  not  distinguish  it  further  than  by  saying  that  the  sheriff  is 
under  responsibility  which  is  peculiar  to  tluit  office.  The  under- 
sheriff  is  a  general  agent  for  the  sheriff  in  respect  of  the  duties  of 
the  sheriffalty  to  the  fullest  extent,  with  the  unusual  power  for 
the  deputy  to  appoint  a  deputy  and  make  the  principal  responsi- 
l)le  for  every  act  of  a  bailiff  done  under  the  warrant  issued  by  the 
under-slieriff.  As  we  do  not  suppose  that  the  suppliant  would 
place  any  such  reliance  on  the  responsibility  of  the  sheriff  for  his 
bailiffs,  as  of  itself  establishing  the  responsibility  of  the  Queen  for 
every  party  employed  in  the  administration  of  government,  we  do 
not  say  any  more  on  the  point  than  that  on  these  two  narrower 
grounds  our  judgment  is  for  the  Crown. 

On  the  third  ground  above  mentioned  —  namely,  that  a  petition 
of  right  cannot  be  maintained  to  recover  unliquidated  damages 
for  a  trespass  —  our  judgment  is  also  for  the  Crown.  The  com- 
plaint is  of  a  wrong  done  in  destroying  a  ship,  and  the  claim  is 
for  damages  the  same  as  might  have  been  awarded  if  instead  of  a 
petition  of  right  an  action  of  trespass  had  been  brought  against 
the  trespassers.  For  the  puirpose  of  showing  that  a  petition  of 
right  cannot  be  maintained  for  this  complaint,  we  purpose  to  refer, 
first,  to  the  principle  that  the  sovereign  cannot  be  guilty  of  a 
wrong,  and  so  cannot  be  made  liable  to  pay  damages  for  a  wrong 
of  which  he  cannot  be  guilty,  and  then  to  the  authorities  which 
show  where  a  petition  of  right  will  lie  (premising  that  the  statute 
23  &  24  Vict.  c.  34,  alters  only  the  form  of  procedure  to  be  adopted 
by  suppliants  resorting  to  a  petition  of  right,  and  does  not  alter 
the  law  relating  to  the  subjects  for  which  the  petition  can  be 
maintained,  it  being  declared  by  sect.  7  that  no  remedy  was 
thereby  given  which  was  not  before  existing).  The  maxim  that 
"  the  King  can  do  no  wrong"  is  true  in  the  sense  that  he  is  not 
liable  to  be  svied  civilly  or  criminally  for  a  supposed  wrong  ;  that 
which  the  sovereign  does  personally  the  law  presumes  will  not 
be  wrong.;  that  which  the  sovereign  does  by  command  to  his 
servants  cannot  be  a  wrong  in  the  sovereign,  because  if  the  com- 
mand be  unlawful,  it  is  in  law  no  command,  and  the  servant  is 
responsible  for  the  unlawful  act  in  the  same  way  as  if  there  had 
been  no  command.  Lord  Hale  says,  "  The  law  presumes  the 
King  will  do  no  wrong,  neither  indeed  can  do  any  wrong ;  and, 
therefore,  if  the  King  command  an  unlawful  act  to  be  done  the 
offence  of  the  instrument  is  not  therebv  indemnifi-'d.     But  thouoli 
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the  King  is  not  under  the  coercive  power  of  the  law,  in 
[*  206]   *  many  cases  his  commands  are  under  the  directive  power 

of  the  hiw,  which,  consequently,  makes  the  act  itself  in- 
valid if  unlawful,  and  so  renders  the  instrument  of  the  execution 
thereof  obnoxious  to  the  punishment  of  the  law."  Lord  Coke 
also  says  to  the  same  effect,  in  commenting  on  precejjtum  Regis  in 
the  statute  Westm.  2  (2  Inst.  186) :  "  The  King  being  a  body 
politick  cannot  command  but  by  matter  of  record,  for  Rex  'prcccipit 
and  Lex  ^jr^ectpzY  are  all  one,  for  the  King  must  command  by 
matter  of  record  according  to  the  law ; "  and  he  adds,  "  Markham 
said  to  King  Edward  the  Fourth,  that  the  King  could  not  arrest 
any  man  for  suspicion  of  felony  as  any  of  his  subjects  might, 
because  if  the  King  did  wrong  the  party  could  not  have  his  action. 
If  the  King  command  me  to  arrest  a  man  and  I  do  arrest,  he  shall 
have  his  action  of  false  imprisonment  against  me  albeit  he  was  in 
the  King's  presence;"  and  he  adds,  that  Bracton  says:  "Nihil 
aliud  Rex  potest  quani  quod  de  jure  potest."  To  the  same  efi'ect 
is  3  Black.  Com.  246:  "The  King  can  do  no  wrong,  which  ancient 
and  fundamental  maxim  is  not  to  be  understood  as  if  everything 
transacted  by  the  government  was  of  course  just  and  lawful,  but 
means  only  two  things :  first,  whatever  is  exceptionable  in  the 
conduct  of  public  affairs  is  not  to  be  imputed  to  the  King,  nor  is 
he  answerable  for  it  personally  to  his  people,  for  this  doctrine 
would  destroy  the  constitutional  independence  of  the  Crown ;  and, 
secondly,  that  the  prerogative  of  the  Crown  extends  not  to  do  any 
injury."  (This  maxim  has  been  constantly  recognised,  the  notion 
of  making  the  King  responsible  in  damages  leading  to  consequences 
that  are  clearly  inconsistent  with  the  duty  of  the  sovereign.) 

We  come  now  to  the  authorities  showing  where  the  petition  of 
right  will  and  will  not  lie.  We  pass  tlie  class  of  claims  founded 
on  contracts  and  grants  with  brief  notice,  because  they  are  within 
a  class  legally  distinct  from  wrongs.  (In  The  Bankers'  Case,  14 
Howell  St.  Tr.  53,  54,  Lord  Somkrs  so  treats  them,  giving  various 
instances  of  petitions  for  mtmey  on  account  of  wages,  work,  debts, 
and  goods  founded  on  contract,  and  he  makes  no  allusion  to  a 
claim  against  tlie  King  for  damages  for  a  wrong.)  We  pass  from 
the  class  of  claims  on  contract,  in  all  systems  of  law  distinguished 
from  claims  founded  on  wrong,  and  proceed  to  the  more  numerous 
class  of  claims,  where  petitions  of  right  have  been  brought  in 
respect  of  property  either  wrongfully  taken  or  wrongfully  witli- 
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held  on  behalf  of  the  Crowu.  As  a  general  principle,  property 
does  not  pass  from  the  subject  to  the  Crowu  without  matter  uf 
record.  In  the  time  of  feudal  tenures  rights  in  property  accrued 
to  the  Crown  on  very  many  occasions,  and  officers  had  the  duty 
of  enforcing  these  rights  of  the  Crown.  The  right  accrued  on 
some  of  these  occasions  by  matter  of  record,  and  on  other  occa- 
sions power  existed  for  making  the  right  matter  of  record  by  office 
found.  The  officers  seized  or  justified  seizures  under  these  records, 
and  their  right  to  seize  was  a  subject  of  frequent  contest,  tried 
either  by  petition  of  right,  or  monstrance  de  droit,  or  traverse  of 
office  found.  It  has  been  said  that  the  petition  of  right  took  its 
origin  under  Edward  the  First,  and  was  substituted  for  a  2>rcecipe 
against  the  King ;  and  it  has  been  suggested  that  if  the  fact  were 
so,  it  would  indicate  that  an  action  lay  against  the  King  where  it 
would  lie  against  a  subject,  that  is,  where  a  prcccipe  might  issue. 
But,  in  our  opinion,  the  point  relates  to  procedure  only,  and  not 
to  the  law  of  right,  and  therefore  is  not  material  in  the  present 
inquiry.  The  authority  for  the  notion  is  found  in  Fitz.  Abr.,  tit. 
"  Error,"  pi.  8.  (22  Edw.  III.  3  b)  A  petition  of  right  had  been 
referred  to  Parliament,  and  the  Parliament  ended ;  and  it  was 
decided  that  the  petition  of  right  was  thereliy  brought  to  an  end 
also.  At  the  end  of  the  placitum  containing  this  discussion  Fitz- 
herbert  adds :  "  Et  fuit  dit  .  .  .  qu  en  temps  le  Roi  Henry  et 
devant,  le  Roi  fuit  implede  come  fuerunt  autres  communes  hom- 
ines, mes  Edward  Roi  son  Fitz  ordeigne  que  homines  suevoient 
versus  Roi  per  peticion,  mes  unques  Roi  ne  seroit  adjudge  sinon 
par  euxmemes  et  lour  justiciariis."  i  To  this  we  subjoin  a  coun- 
ter-authority from  Brooke,  tit.  "Peticion,"  Part  12  (24  Edw. 
III.  55  b),  where  Wilby,  speaking  of  a  petition  in  some 
cases,  and  a  traverse  of  office  in  others,  "  Dixit  *  qu'il  avera  [*  207] 
tel  brief  precipe  Henrico,  regi  Anglite  et  in  le  lieu  du  ceo 
est  ore  donn^  peticion  per  le  prerogative."  2  To  this  dictu7}i  of 
Wilby,  Brooke,  Ch.  J.,  adds  :  "  Quaere  de  tyel  brief  car  videtur  quod 
nunquam  fuit  Lex,  car  le  Roi  ne  pent  escrire  ni  countermaund  lui 

^  The  passajro  is  thus  qiintefl  from  tlie  The  passages  from  the  Year  Books  are 

Year  Book  in    Allen  on  tlie   Koyal   I're-  there  collected. 

rogative,    p.    190:    "Fuit    dit  — que    en  -'  Allen,  «?«  .9i//)/v/,  quotes  this  passage 

temps  le  Roy  Henry   et  devant   le    Roy  thus:    ".Tave    viewe   jadis    tiel    brief   pr. 

fmt   emplede    come     serroit   anter   home  Henry  Regi  AngH.'T>.  &c.  en  lieu  de  que  est 

de  people:  mez  Ed.  Roy  son  fitz  (.rdoign  ore  don  peticion  pour  son  prerogative." 
quo  home  sueroite  vers  Roy  par  peticion." 

vor..  XXI.  — 13 
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iiit'^nie."  If  it  were  necessary  to  decide  whether  the  subject  had 
a  right  to  proceed  by  a  settled  form  of  writ,  called  a  2^r(xc.ipc, 
against  the  King,  before  the  petition  of  right  was  introduced  by 
Kdward  the  First,  we  should  incline  to  tlie  negative,  for  the  reason 
given  by  Brooke,  Cli.  J.,  and  because  before  and  in  the  time  of 
Edward  the  First  the  rights  of  the  people  were  deriving  their  origin 
after  the  Conquest  by  grants  from  royal  charters,  and  were  in  ibe 
course  of  gradual  extension  by  confirmations  of  charters,  and  by 
such  statutes  as  the  following,  namely  :  "  Articuli  super  Cartas,"  for 
enforcing  such  charters,  and  the  "  Statute  of  Petitions,"  8  Edw.  I., 
which,  reciting  the  grievance  to  the  folk  who  come  to  the  King 
in  Parliament,  by  tlie  throng  of  the  petitions,  whereof  the  most ' 
]iart  might  have  been  despatched  by  the  Chancellor  and  the  Jus- 
tices, provides  tliat  all  petitions  which  touch  the  Seal  do  come 
first  to  the  Ciiancellok,  and  those  which  touch  the  Exchequer  do 
come  to  the  Exchequer,  and  those  which  touch  Justices  in  law  of 
the  laud  do  come  to  Justices,  and  those  which  touch  Jewry  do 
come  to  the  Jewry's  Justices ;  and  the  "  Ordinance  of  Petitions," 
21  Edw.  I.,  whereby  the  King  ordained  that  "  all  tlie  petitions 
which  shall  be  delivered  to  them,  whom  he  has  assigned  to  receive 
them,  shall  be  all  at  once  well  examined,  and  that  those  which 
touch  Chancery  be  set  in  one,  and  those  which  touch  the  Exche- 
quer in  another  place,  and  so  with  those  that  touch  the  Justices, 
and  those  which  be  before  the  King  and  liis  council  in  other 
]>laces." 

From  these  statutes  and  ordinances  it  is  clear  that  many  com- 
plaints were  disposed  of  by  p<!rsonal  application  to  the  King  in 
Council;  and  it  is  not  probable  that  the  subject  should  have  a 
defined  right  to  a  writ  against  the  King,  when  the  riglits  between 
subject  and  subject,  and  the  writs  for  enforcing  them,  were  in  an 
unsettled  state.  But  whatever  was  the  form  of  procedure,  tlie 
substance  seems  always  to  have  been  the  trial  of  the  right  of  tlic 
subject,  as  against  the  right  of  the  Crown,  to  property,  or  an 
interest  in  property,  which  had  been  seized  for  the  Crown ;  and 
if  the  sul)ject  succeeded,  the  judgment  only  enabled  him  to  recover 
possession  of  that  specific  property,  or  the  value  thereof,  if  it  had 
been  converted  to  the  King's  use.  The  form  for  trying  this  queS' 
tion  has  gone  through  several  changes.  Traverse  of  office  found, 
monstrance  de  droit,  and  a  petition  of  right  were  the  forms  in 
most  frerpient   use.     Amendments  of   the  procedure   were    made 
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by  the  statutes  34  Edw.  III.  and  36  Edw.  III.,  and  2  Edw.  IV., 
allowing  many  questions  to  be  raised  by  traverse  in  cases  where 
theretofore  a  petition  of  right  was  necessary ;  and  much  learned 
discussion  is  to  be  found  in  the  books  relating  to  the  use  of  these 
different  forms.  Lord  Coke  has  much  learning  thereon,  both  in 
his  Commentary  on  these  statutes  for  substituting  traverse  for 
petition,  2  Inst.  68 ;  and  in  his  judgment  in  the  case  of  the 
Saddlers'  Cotiijxmi/,  4  Co.  Rep.  58.  In  Coniiujsbii  and  Mallon's 
Cane,  Temp.  Hen.  VIII.  Keilway,  154,  all  the  Judges  give  sepa- 
rate judgments  of  much  research,  to  the  effect  that  a  monstrance 
dc  droit  was  wrong  in  that  case,  and  that  the  plaintiffs  ought  to 
liave  had  a  petition.  The  form  of  proceeding  was  much  consid- 
ered ,  for  the  reporter  adds,  that  the  Chancellor  gave  judgment 
for  an  amoveas  manus,  without  the  advice  of  any  Justice  or 
Knig's  counsel,  "  Et  hoc  contra  legem  ut  dicitur  et  fuit  dit  qu'il 
ceo  qu  I'office  fuit  trov^  par  le  faux  subtilite  de  Sir  Eichard 
Empson  et  Dudeley  en  le  temps  de  Tauter  Roy  les  queux  fuerent 
les  hauts  et  cruels  approvers,"  &c.  In  The  Bankers  Case  I^ord 
SoMERS  has  made  an  elaborate  collection  of  learning  relating  to 
the  form  of  proceedings  against  the  Crown,  and  he  adjudged  that 
a  petition  of  right  was  the  proper  form  for  recovering  payment 
of  an  annuity  granted  by  the  Crown.  The  subject,  therefore, 
has  been  amply  considered ;  the  authorities  are  abundant,  and 
we  refer  to  them  as  establishing  strongly  the  negative  proposi- 
tion that  a  petition  of  right  does  not  lie  to  recover  dam- 
ages from  the  *  King  for  a  mere  wrong  supposed  to  have  [*  208] 
been  done  by  him.  Not  a  single  instance  of  a  recovery 
of  such  damages  from  the  King  has  been  cited.  The  force  of 
this  negative  evidence  is  increased  by  many  considerations.  The 
occasions  for  using  the  remedy,  if  it  existed,  were  frequent ;  the 
right  to  seize  the  property  of  men,  either  outlawed  or  attainted 
or  heirless,  would  be  certain  to  lead  to  contested  claims  from  its 
unlimited  extent.  It  is  probable  that  wrong  would  be  done  by 
the  King's  officers  enforcing  such  a  right  from  its  undefined 
limits;  and  it  is  clear  that  wrongs  were  so  done  from  the  pro- 
visions made  for  giving  redress.  As  early  as  Edward  the  First, 
in  the  statute  Westminster  2,  "  Articuli  super  Cartas,"  c.  18,  is  an 
enactment  making  escheators  liable  for  any  wrongs  they  may  do  in 
seizing  for  the  Crown,  and  in  case  of  their  inability  to  pay,  giving 
recourse  to  the  superior  escheator;  and  in  c.  19  is  an  enactment. 
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that  after  a  judgment  of  restitution,  in  case  of  a  wrongful  seizure, 
all  the  issues  and  profits  between  the  .seizure  and  the  restitution 
should  be  fully  restored.  Lord  Coke,  in  his  connnent  on  this 
chapter,  says:  "Issues  meant  profits  not  paid  over;  but  money 
once  in  the  King's  coffers  shall  not  be  restored."  It  is  likely 
that  such  a  rule  would  not  prevail  if  the  question  arose  now ; 
but  we  refer  to  it  as  showing  an  iuiprobability  of  paying  unliqui- 
dated damages  for  a  wrongful  seizure,  when  the  restitution  of 
the  profits  made  by  the  wrong  was  so  imperfectly  enforced. 
Throughout  these  enactments  no  mention  is  made  of  a  remedv 
against  the  King  for  compensation  in  damages :  the  redress  to 
be  obtained  is  restitution  only.  If  damages  are  sought,  they  are 
to  be  obtained,  if  at  all,  from  the  ofhcer  who  did  the  wrong. 
Where  the  question  raised  by  a  demurrer  to  a  petition  of  right 
was,  whether  the  Crown  was  responsible  for  negligence  in  ser- 
vants employed  under  the  Crown,  whereby  damage  was  caused, 
Lord  Lyndhurst  decided  in  the  negative.  Lord  Cantcrlnrii  v. 
Tlic  AUorneij-General,  1  Phill.  306.  His  words  are,  "For  the 
personal  negligence  of  the  sovereign,  neither  this  or  any  other 
proceeding  can  be  obtamed ;  upon  what  grounds,  then,  can  it 
be  supported  for  acts  of  the  agent  ?  If  the  master  is  answerable, 
on  the  principle  Qui  facit  per  alium  facit  'per  se,  this  does  not 
apply  to  the  sovereign,  who  cannot  be  required  to  answer  for 
his  personal  acts.  If  the  master  is  responsible,  by  reason  of  his 
negligence,  in  retaining  a  careless  servant,  this  principle  does 
not  apply  to  the  sovereign,  to  whom  negligence  cannot  be  im- 
puted. As  to  damages  done  by  ships  of  war,  the  commander  is 
not  responsible  for  damage  done  by  one  of  the  crew  without  his 
participation.  But  if  the  principle  now  to  be  contended  for 
be  correct,  the  negligence  of  the  seaman  in  the  service  of  the 
Crown  would  raise  a  liability  in  the  Crown  to  make  good  the 
damage,  which  might  be  enforced  by  a  petition  of  right."  He 
then  refers  to  the  authorities,  and  discusses  Gcrveis  de  Clifton  a 
Case,  Year  Book,  Tascli.  22  Edw.  TIT.  fol.  50,  pi.  12,  after  mentioned, 
and  decides  that  the  petition  of  right  could  not  be  maintained. 
So  also  where  the  chief  oflicer  of  the  marine  at  Calcutta  made 
an  order  against  employing  the  steam-tug  of  the  plaintiff,  and 
thereby  caused  loss,  it  was  held,  upon  appeal,  that  no  suit  could 
be  maintained,  for  reasons  not  here  relevant ;  but  in  disposing 
of   the    question    whether   the    defendant   below  could  justify   a 
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wrong  under  the  order  of  the  supreme  goverrinient,  the  Court 
says,  p.  237,  "  If  the  act  which  he  did  was  in  itself  wrongful  as 
against  the  plaintiils  in  the  Court  below,  and  produced  damage 
to  them,  they  umst  have  the  same  remedy  by  action  against  the 
doer,  whether  the  act  was  his  own,  spontaneous  and  unauthorised, 
or  whether  it  were  done  by  the  order  of  the  superior  power. 
The  civil  irresponsibility  of  tlie  supreme  power  for  tortious 
acts  could  not  be  maintained  with  any  show  of  justice  if  its 
agents  were  not  personally  liable  for  them.  Hof/crs  v.  Rofindinc 
Butt,  13  Moo.  P.  C.  236.  For  an  example  of  the  liability  of  an 
officer  in  the  employment  of  the  Crown,  we  refer  to  the  case  of 
Madrazo  v.  Willes,  3  B.  &  Aid.  353,  where  the  captain  of  a  man- 
of-war  destroying  a  Spanish  slave-ship  wrongfully,  but  as  he 
believed  in  performance  of  his  duty,  was  held  to  be  liable  to  the 
Spanish  owner  for  damage  to  the  amount  of  £20,000.  When 
the  claim  was  for  a  sum  of  money  alleged  to  have  been  specifi- 
cally appropriated  to  the  suppliant,  and  the  objection  was 
made  that  a  petition  of  right  was  not  maintainable  *  for  [*  209] 
such  a  claim,  the  Court  did  not  decide  against  the  sup- 
pliant on  this  point  because  it  had  many  clear  grounds  of 
judgment  against  him  on  other  points.  On  this  pohit  the  Court 
says,  "  Considering  the  length  of  time  that  has  expired  since  any- 
thing has  been  practically  done  in  a  petition  of  right,  the  imper- 
fection of  all  the  authorities  and  the  obscurity  that  hangs  over 
this  portion  of  the  law,  the  course  that  has  been  taken  (in  hear- 
ing^' the  case  to  the  end  upon  the  merits  and  upon  form)  can 
hardly  excite  surprise,  much  less  should  it  provoke  censure." 
Baron  de  Bode's  Case,  8  Q.  B.  271.  If  the  Court  entertained  so 
much  doubt  about  allowing  the  suppliant  to  proceed  when  claim- 
ing a  sum  of  money  said  to  be  specifically  appropriated,  it  probaldy 
would  have  decided  without  hesitation  against  a  claim  for  dam- 
ages for  trespass.  We  have  said  that  the  suppliant  adduced  no 
case  in  which  damages  had  been  recovered  against  the  Kinij  for 
a  wrong.  He  pressed  on  our  attention  the  Case  of  Conrad  of 
Colcnie  to  prove  the  contrary,  but  as  we  understand  it  the  case 
has  not  that  effect.  There  the  suppliant  had  joined  a  Dutchman 
in  sending  a  cargo  of  oats  to  London,  which  were  shipped  from 
Cornwall  in  the  Dutchman's  ship,  and  when  it  arrived  in  London 
war  had  been  declared  between  England  and  Holland.  The  ship 
and   cargo  were  seized  as  the  property  of  an  enemy,  but  as  half 
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the  cargo  belonged  to  an  Englishman,  his  petition  for  a  restitu- 
tion of  his  moiety  of  the  oats  would  be  normal.  His  t-laini  would 
be  for  a  specific  chattel,  not  for  damage.  On  the  argument  much 
reliance  was  placed  on  the  Cose  of  Gerveis  de  Clifton,  and  w- 
therefore  examine  it  at  length.  There  the  suppliant  suugcsted 
that  divers  trenches  and  gutters  were  made  in  "Teau  de  Trent" 
by  tlie  wardens  of  the  castle  of  Nottingham,  wlierel^y  liis  lands 
were  "  surrondis"  (surrounded  or  inundated),  to  his  damage.  This 
petition  was  sent  to  tlie  Cmanckllok,  and  by  him  to  an  inquisition 
in  due  course.  By  the  sequel  it  was  found  that  tlie  suggestion 
was  true,  "  et  outre  que  trenches  furent  faits  en  soil,"  by  the 
wardens,  whereby  the  King  had  built  four  mills,  whereupon  the 
suppliant  presented  a  second  petition,  "  Priant  restitution  de  ses 
damages  et  que  ceo  soit  redressd"  This  petition  was  indorsed 
to  be  sent  to  the  Chancellor,  that  he  should  send  it  and  the  ver- 
dict on  the  inquest  to  the  King's  Bench,  and  that  the  Justices 
there  should  cause  to  come  before  them  the  wardens,  "qui  oii  sont 
et  les  Serjeants  du  Eoi  et  qu'ils  faisaient  droit."  The  Cmanckllok 
sent  the  tetior  of  the  verdict,  and  on  objection  that  he  should 
have  sent  the  verdict,  the  ])laintilT  was  directed  to  bring  it  if  be 
wished  to  proceed,  and  the  wardens  were  discharged  from  further 
attendance.  So  the  proceeding  seems  to  have  ended.  The  brevity 
of  the  report  makes  it  obscure ;  but  as  we  understand  it,  the  state- 
.  raent  shows  a  dispute  between  the  owners  of  a  dominant  and  a 
servient  tenement  in  respect  of  the  water  to  a  mill.  The  peti- 
tion seems  to  admit  a  right  to  the  easement,  but  complains  of  an 
excess  in  the  exercise  of  the  right,  whereby  the  lands  of  the  suji- 
pliant  had  been  surrounded  (or  inundated),  and  prays  a  restitu- 
tion of  his  damages,  and  that  ^  this  should  be  redressed.  'i'h(! 
indorsement  that  the  petition  should  be  sent  to  the  King's  Bench, 
and  that  the  wardens  for  the  time  being  and  the  Serjeants  of  the 
King  should  attend  as  parties  to  the  case,  shows  that  an  imi)()r- 
tant  question  of  right  was  in  issue,  for  the  attendance  of  such 
persons  would  be  incongruous  if  the  question  was  the  value  of 
the  crop  damaged  by  the  water.  The  report,  as  it  stands,  is  not, 
as  we  read  it,  a  precedent  for  a  claim  of  damages  for  a  wrong. 
but  a  suit  to  try  a  right,  and  whatever  was  the  claim,  nothing 
was  decided  in  relation  thereto.  This  view  of  the  effect  of  the 
report  is  confirmed  by  referring  to  Robert  de  Clifton's  Case,  Rot. 
Pari.   18  Edw.  11.   No.   M  —  see  BaroiL  de  Bodc's  Case,  by  Anstey, 
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]).  59.  We  gather  from  this  record  that  weirs  in  the  Trent,  and 
watercourses  therefrom,  to  the  castle  mills,  through  the  lands  of 
thr  (Jlifton  family  in  Wyleford,  had  been  made  by  Eobert  de 
Tiptoft,  sometime  warden  of  the  castle,  probably  in  the  time  of 
one  (Je.rveis  de  Clifton,  to  whom  Robert  succeeded  as  kinsman 
and  heir,  and  that  turfs  had  been  taken  from  the  same  lands 
fr(»ni  time  to  time,  to  repair  and  maintain  the  weir  and  water- 
course. The  petition  does  not  deny  the  right  of  the  wardens 
thus  to  act,  but  claims  compensation,  because,  in  the  exercise  of 
tlie  right,  damage  was  done  to  the  land.  In  this  case 
also  nothing  appears  to  have  l)een  decided,  *  but  the  [*210] 
question  to  have  been  tried,  if  the  case  had  gone  on, 
was,  whether  the  suppliant  should  have  some  compensation.  The 
first  petition  of  right,  by  Eobert,  on  his  coming  to  the  property, 
is  not  found,  but  the  commission  and  requisiticni  founded  thereon 
show  its  nature.  The  commission  was  to  Whatton  and  Wil- 
loughby,  on  the  plaint  of  Robert,  kinsman  and  heir  of  Gerveis  de 
Clifton,  showing  that  the  wardens  had  made  weirs  and  trenches 
through  the  meadows,  "which  were  of  Gerveis,  and  unto  Robert, 
after  his  death  descended,  as  in  our  hand  they  now  exist,  and  the 
Trent  water  out  of  its  right  and  ancient  course  had  led,  whereby 
tiio  lauds  circumjacent  had  ofttimes  been  overflowed,  and  liave 
dug,  and  from  day  tf)  day,  come  to  dig  from  the  said  meadow, 
turfs  for  the  reparation  of  the  weirs  and  trenches,  so  that  he, 
Roljert,  the  ]"»rofit  of  his  meadows  in  everyv/ise  doth  lose,  where- 
upiin  he  hath  prayed  relief;  whereuyjon  the  King,  in  order  that 
riglit  should  l)e  done,  wills  to  be  certified  how  many  trenches  and 
weirs  had  been  made,  and  in  what  places  the  water  of  tlie  Trent 
had  been  diverted,  and  what  damages  to  tlie  said  Robert  liavc 
clianced  and  do  chance  yearly,  and  what  profits  unto  the  King 
and  his  castle,  from  the  trenches  and  weirs,  do  yearly  chance, 
and  by  what  wardens  and  out  of  what  turfs  the  trenches  and 
weirs  were  made,  and  so  directs  an  inquest  to  be  held."  The 
return  of  the  inquisition  showed  that  two  weirs  had  been  made 
in  the  Trent,  and  two  trenches  had  been  made  through  the  midst 
of  the  said  meadows,  and  the  Trent  water  tliereby  turned  out  of 
its  liglit  course,  whereby  the  meadows  have  been  inundated;  and 
t\ui  wardens  have  dug  turfs  in  tlie  lands  for  reparation,  whereby 
profits  have  l>een  lost,  and  tlu?  damages  which  have  already 
chanced  to  Kob<^rt  art-  ,£l*i,  and  damaoes  do  vearlv  chance  to  the 
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value  of  £10;  and  they  say  that  the  trenches  and  weirs  are  to 
tlie  profit  of  the  King  and  his  castle  to  the  value  yearly  of  £20 ; 
for  without  that  watercourse  four  of  the  mills  to  grind  are  unable, 
and  that  Kobert  de  Tiptoft  made  the  trenches  and  weirs.  The 
second  petition  of  right  grounded  on  this  commission  and  inquisi- 
tion prayed  that  allowance  may  be  made  unto  the  said  Eobert 
of  the  damages  aforesaid,  and  prayeth  the  said  Robert,  if  it  please 
the  King  and  his  council,  that  the  bailiwick  of  the  house  of 
Peverill  may  be  assigned  to  him,  in  recompense  for  his  aforesaid 
damages.  The  indorsement  on  this  petition  is  special,  and  shows 
that  an  impcu'tant  interest  was  in  dispute.  "For  that  this  thing 
doth  touch  the  King  so  highly,  and  the  said  inquest  is  but  of 
ottice,  let  there  be  some  great  men  of  the  King's  council  assigned 
to  survey,  inquire,  and  certify  the  King."  We  consider  that  the 
right  is  not  disputed,  either  to  the  watercourse  or  the  turbary, 
because  there  is  no  complaint  of  trespass  in  digging  the  trenches 
or  the  turfs,  but  there  is  a  hardship  or  grievance  resulting  either 
from  an  excessive  or  a  neglectful  exercise  of  the  right,  whereby 
an  overflow,  with  damage,  was  caused,  for  which  the  sui»pliant 
seeks  compensation.  In  Bohcrfs  Ca^e,  the  bailiwick  of  the  house 
of  Peverill  is  the  recompense  proposed.  Tn  Gerrcis's  Case  the 
restitution  of  his  damages,  and  that  the  overflow  may  be  re- 
dressed, is  the  subject  of  the  prayer.  In  each  ca.se  the  petition 
is  for  relief  from  the  exaction  of  servitude  in  excess  beyond  the 
right  of  the  dominant  tenant,  whicli  is  in  effect  a  petition  that 
the  King  would  remove  his  hand  from  the  property  of  the  ser- 
vient tenant  to  the  extent  of  the  excess.  These  cases  should 
be  read  with  the  remembrance  that  neither  of  them  advanced 
beyond  the  first  stage ;  in  neither  was  there  a  trial  of  the  con- 
tested facts  or  of  the  law  applicable  thereto.  There  may  have 
been  a  local  custom  relating  to  Trent  water  within  the  liberties 
of  Nottingham  or  the  honour  of  Peverill  AVc  tind  in  Domesday, 
under  the  head  "Nottingham  Boro,"  a  trace  of  a  local  custom 
relating  to  the  Trent,  "Aqua  Trent;e  et  via  versus  Eboracum 
custodiuntur  ita  ut  si  quis  impedierit  transitum  navium  et  si 
quis  araverit  vel  fossam  fecerit  in  via  regis  infia  duas  perticas 
emendare  habet  per  viii  libras." 

Tliere  may  have  been  a  grant  by  those  from  wliom  llic  ju-op- 
erty  was  derived  to  the  suppliants.  We  see  in  Domesday,  under 
the  head  of  "  Tevro  AVilhelmi   Pevcril,  in   Nottinghamshire,"  that 


K.  C.  VOL.  XXI.]  PETITION    OK    RIGHT.  2Ul 

Ho.  1.  —  Tobin  v.  Beg.,  33  L.  J.  C.  P.  210,  211. 

he  held  Wyleford  and  Clifton  and  a  part  of  Nottingham  Boro'. 
There  may  have  been  unity  of  possession  severed  when  the 
Crown  became  possessed  of  the  honour  of  Peverill  of  which  Eobert 
de  Clifton  desired  to  obtain  the  bailiwick;  and  the  right 
to  take  the  water  and  the  *  turfs  may  have  l)een  subject  [*21]] 
to  the  duty  of  making  compensation  for  any  damage 
caused  by  the  exercise  of  the  right.  We  refer  to  these  matters 
of  conjecture  consistent  with  the  facts  as  they  are  stated  in  the 
cases  ;  and  on  the  review  we  come  to  the  conclusion  that  princi- 
ple and  authority  coincide  in  showing  that  a  petition  of  right 
lies  not  to  recover  unliquidated  damages  for  a  mere  wrong,  and 
that  neither  of  the  cases  of  the  Cliftons  are  an  authority  for  a 
contrary  conclusion,  and  we  adopt  Lord  Lyndiiuiist's  remarks  on 
Lord  Canterbury's  Case  as  confirmatory  of  that  conclusion.  He 
remarks  that  Gerveiss  Case  went  off  because  the  tenor  of  the 
verdict,  and  not  the  verdict  itself,  had  been  returned  to  the 
Queen's  Bench  (a  defect  easily  cured  if  the  claim  could  be  sup- 
ported, but  it  does  not  appear  to  have  been  renewed);  and  that 
the  complaint  of  a  similar  grievance  to  the  same  property,  by  the 
wardens  of  Nottingham  Castle,  in  the  18th  of  Edward  the  Second ; 
and  the  prayer  for  the  favour  of  an  appointment  to  be  steward, 
indicated  that  the  wardens  had  a  right  to  bring  the  water  to  the 
castle  mills,  and  did  what  was  complained  of  in  exercise  of  a 
right,  and  that  the  complainant  was  not  demanding  a  right,  but 
begging  some  gift  on  account  of  a  hardship  suffered  by  him. 

To  these  reasons  and  authorities  we  would  add  an  opinion  that 
there  is  good  ground  for  maintaining  that  which  we  find  to  be  the 
law  on  this  subject.  We  think  that  if  each  of  the  Queen's  sub- 
jects who  believed  he  had  been  at  any  time,  in  any  reign,  wronged 
in  the  administration  of  civil  or  military  affairs,  could  sue  the 
Queen  for  tlie  time  being  for  the  amount  at  which  he  might 
estimate  his  damage,  the  extent  of  pernicious  result  would  be 
great.  And  we  refer  to  the  petition  of  right  adduced  in  evidence 
in  Irvine  v.  Sir  George  Grey,  3  Fost.  &  Fin.  635,  as  an  example 
of  the  mischief  that  might  arise  if  such  was  the  law.  By  that 
petition  the  suppliant,  in  1861,  sought  compensation  for  a  .series 
of  alleged  wrongs  in  the  course  of  legal  proceedings,  Ijeginning  in 
1834,  wherein  he  was  convicted  of  a  misdemeanour  in  representing 
that  an  assistant  barrister  had  resigned ;  and  a  Mr.  Johnston  was 
acquitted  in   a   prosecution   of   perjury   instituted  by  Mr.  Irvine. 
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The  wrongs  imputed  were  tlie  withholding  from  the  juries  certain 
letters,  and  the  guilt  of  these  wrongs  was  imputed  to  Mr.  Lyttle- 
ton.  Lord  Morpeth,  and  Lord  John  Russell,  secretaries  for  Ireland, 
and  the  Attorney-General  and  tlie  Crown  Solicitor  in  Ireland  at 
the  time,  respectively.  Tlie  question  to  have  been  tried  would 
have  been  whetlier  the  wrongs  were  committed  so  as  to  damage 
the  suppliant,  that  is  in  effect  to  try,  in  1861,  whetlier  some 
verdicts  returned  in  18^4-5  were  right,  and  if  not,  whether  her 
present  Majesty  should  compensate  Mr.  Irvine  for  the  damage 
sustained  in  paying  costs  and  in  being  imprisoned  and  fined,  and 
also  in  being  disinherited  l>y  his  father,  by  paying  to  him  £100,000, 
or  .so  much  thereof  as  the  jury  might  give. 

Upon  each  of  the  three  grounds  above  mentioned  our  judgment 
is  for  the  Crown.  Judgment  for  the'  Crown. 

Thomas  v.  Reg. 

L.  R.  10  Q.  B.  31-46  (s.  c.  44  L.  J.  Q.  B.  9  ;  31  L.  T.  439 ;  23  W.  R.  176). 

[31]  Petition  of  Iiighl,  when  it  will  lie.  —  Unliquidated  Damages  for  Breach  of 
Contract.— 2o  &,-  "24  Vict.  c.  34. 

A  petition  o[  right  will  lie  for  a  breach  of  contract  resulting  in  unliquidated 
damages. 

So  held  on  the  authority  of  the  BankeriC  Case  (14  How.  St.  Tr.  1). 

This  was  a  petition  of  right. 

L  That  previously  to  the  year  1859  the  suppliant  had  devised 
and  invented  a  system  of  heavy  rifled  artillery,  and  desired  that 
the  same  should  be  introduced  into  and  adopted  by  the  public 
departments  of  Her  Majesty's  service,  and  that  the  sup- 
[*  32]  [tliant  having  *  su1»se(juently  had  various  interviews  and 
correspondence  upon  the  subject  with  the  then  Secretary  of 
State  for  War,  it  was  mutually  agreed  by  and  between  the  sup- 
pliant and  the  Secretary  of  State  for  War  tliat  in  consideration  of 
the  suppliant  referring  such  invention  to  the  ordnance  select  com- 
mittee at  Woolwich,  and  of  sucli  committee  receiving  from  tlie 
suppliant  such  descrijjtions  and  drawings  or  models  as  might  be 
necessary  for  their  elucidation,  to  be  retained  for  future  reference 
and  to  enable  the  committee  to  give  an  opinion  on  the  subject,, 
and  of  the  suppliant  a(t(*nding  the  coniniittee  in  order  to  give  his 
])ersonal  explanation,  that  in  the  event  of  \ho  invention  being 
approved  of.  and  being  ado])ted  in  Hi-r  Majesty's  service,  a  reward 
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in  that  behalf  should  be  given  by  Her  Majesty's  goveninieiit  to 
the  suppliant,  and  that  the  amount  of  the  reward  should  be 
determined  by  Her  Majesty's  Master-General  and  l>(jard  of  Ord- 
nance. Averment  that  all  conditions  precedent  have  been  ful- 
filled, yet  the  amount  of  the  reward  had  not  been  determined,  mir 
had  the  same  or  any  part  thereof  been  paid  to  the  suppliant. 

2.  That  the  suppliant  having  invented  certain  artillery  con- 
structed upon  a  new  principle,  and  having  in  his  possession 
certain  plans  and  drawings  explaming  the  same,  and  having  in- 
curred heavy  costs,  charges,  and  expenses  in  perfecting  the  inven- 
tion, in  consideration  of  the  suppliant  showing  and  delivering  u]) 
his  ])]ans  to  Her  Majesty's  government,  Her  Majesty's  govern- 
ment promised  the  suppliant  that,  in  the  event  of  certain  trials 
then  about  to  be  made  of  the  artillery  showing  a  successful  result 
as  far  as  the  principle  was  concerned,  the  expenses  to  which  tlie 
suppliant  had  been  put  should  be  reimbursed  to  him  by  the  gov- 
ernment. Averment  that  all  conditions  precedent  had  been  ful- 
filled, yet  Her  Majesty's  government  had  not  reimbursed  the  sum 
to  the  suppliant. 

Demurrer  to  the  petition  of  right  and  the  two  ]iaragra])hs 
theieof.     Joinder  in  demurrer. 

Jane  8,  9.  Sir  E.  Baggallay,  A.-G.  (Holker,  S.  G.,  and  C.  Boweu, 
with  him),  in  support  of  the  demurrer. 

^V.  Williams,  Q.  C,  contra. 

The  arguments  and  authorities  cited  appear  in  the  judgment. 

Cur.  adr.   mil. 

•Nov.  20.  The  judgment  of  the  Court  (Blackbirn.  ['33] 
QuAiN,  and  Archibald,  JJ.)  was  delivered  by 

Blackburn,  J. — This  is  a  |)etition  of  right  alleging,  in  two 
counts,  promises  made  on  behalf  of  the  Queen,  and  breaches  of 
those  promises,  to  which  the  Attorney-General  demurs. 

Several  objections  are  made  in  the  points  delivered  as  to  the 
form  of  the  counts,  and  the  absence  of  sufficient  allegations  tliat 
those  wlio  made  the  promises  had  authority  to  contract  on  the 
behalf  of  Her  Majesty;  some  of  which,  especially  as  applied  to 
the  second  count,  might  probably  have  forced  the  suppliant  to 
amend,  but  the  Attorney-General,  on  the  argument,  declined 
to  press  any  objecticm  which  could  be  cured  by  an  anieiiduunit; 
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and  the  question  argued  before  us  was  that  concisely  and  properly 
stated  in  the  first  and  second  points  of  argument  delivered,  viz.  : 
That  a  petition  of  right  will  not  lie  for  any  other  object  than  spe- 
cific chattels  or  land,  and  that  it  will  not  lie  for  ])reach  of  contract, 
nor  to  recover  money  claimed  either  by  way  of  debt  or  damages. 

We  leave  it  for  future  discussion  to  determine  who  have  author- 
ity to  make  contracts  on  behalf  of  Her  Majesty,  and  whether  the 
contracts  on  which  the  suppliant  proceeds  were  in  fact  made  by 
any  one  on  behalf  of  Hur  Majesty,  and  if  so  made,  whether  they 
were  made  within  the  scope  of  that  person's  authority.  On  these 
pohits  we  express  no  opinion.  Contracts  can  be  made  on  behalf 
of  Her  Majesty  with  subjects,  and  the  Attorney-Cleneral,  suing  on 
her  behalf,  can  enforce  those  contracts  against  the  subject ;  and  if 
the  subject  has  no  means  of  enforcing  the  contract  on  his  ]^?rt, 
there  is  certainly  a  w^ant  of  reciprocity  in  such  cases.  But  it  is 
quite  settled  that  on  account  of  her  dignity  no  action  can  be 
brought  against  the  Queen ;  the  redress,  if  any,  must  be  by  peti- 
tion of  right,  which  is  now  regulated  by  23  &  24  Vict.  c.  34.  If 
the  suppliant  ultimately  recovers,  he  obtains,  under  sect.  9,  a  judg- 
ment of  the  Court  that  he  is  entitled  to  such  relief  as  the  Court 
shall  think  just.  And  this  form  of  judgment  would  be  ap])lical)le 
to  the  case  in  which  it  appeared  to  the  Court  that  the  plaiiitiff 
was  entitled  to  be  paid  damages  for  tlie  non-fulfilment  of  a 
contract. 

It  appears  that  at  the  time  of  the  })assing  of  the  Act  there  was 

a  general  impression  that  a  petition  of  right  was  maintain - 
[*  34]  able  *  for  a  debt  due  or  a  breach  of  contract  by  the  Crown  ; 

the  opinion  to  that  effect  expressed  in  Lord  Somers'  argu- 
ment in  the  Bankers'  Case,  14  How.  St.  Tr.  at  p.  39  (to  which  more 
particular  reference  will  presently  be  made),  had  been  adopted  by 
Chief  Baron  Comyns,  1  Com.  Dig.  Prerogative  D.  78,  and  by  Ser- 
jeant Manning,  in  his  treatise  on  the  Practice  of  the  Court  of 
Exchequer,  where  he  says,  at  page  84,  that,  "Chattels  ]iersonal, 
debts,  or  unli([uidated  damages,  may  be  recovered  under  it;"  and 
it  is  widl  kiKnvn  that  the  case,  by  which  attention  was  particularly 
directed  to  the  unsatisfactory  nature  of  the  [)rocedure,  and  whicli 
led  to  tlie  passing  of  the  Act  {vide  letter  of  Mr.  Archibald  to  Sir  W. 
Bovill)  was  the  case  of  Von  Frantzines  v.  Jieg  (2  De  C.  &J,),  in  which 
a  petition  of  right  had  been  presented  in  the  old  form  upon  a  con- 
tract for  the  supply  of  ])rovisions  to  the  P.ritisb   licet,  in  which  it 
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never  appears  to  liave  occurred  to  the  then  Attorney-General,  Sir 
li.  Bethell,  to  (question  the  ri<^ht  of  this  suppliant  to  sue  by  peti- 
tion for  breach  of  contract.  Indeed,  the  framers  of  the  Act  appear 
to  have  considered  its  chief  utility  to  consist  in  the  applicability 
of  it.^  improved  procedure  to  petitions  on  contracts  between  sub- 
jects and  the  various  public  departments  of  the  government,  so 
vastly  on  the  increase  in  recent  years,  both  in  numbers  and  im- 
portance ;  whilst  petitions  of  right  in  respect  of  specific  lands  or 
cliattels  must  for  the  future  be  exceedingly  rare. 

Bat  the  7th  section  of  the  Act  expressly  provides  that  "nothing 
in  this  statute  shall  be  construed  to  give  to  the  subject  any  remedy 
against  the  Crown  in  any  case  in  which  he  would  not  have  been 
entitled  to  such  remedy  before  the  passing  of  this  Act." 

We  are  therefore  called  upon  to  determine  the  correctness  of  the 
general  impression  referred  to,  and  whether  before  that  statute  a 
petition  of  right  lay  in  respect  of  the  non-fulfilment  of  a  contract 
made  by  the  authorised  agent  of  the  sovereign. 

There  is  no  statute  that  gives  any  such  right,  which,  if  it  exists, 
does  so  at  common  law  ;  and  unfortunately  the  authorities  to  which 
we  must  have  recourse  are  many  of  them  antiquated  and  connected 
with  forms  of  procedure  with  which  no  one  now  alive  is  familiar, 
and  which  we  now  approach  with  diffidence,  as  they  may  be  mis- 
apfjrehended  by  us. 

The  argument  against  the  petition  of  right  lying  in  such 
a  case  *  is,  we  think,  entirely  grounded  on  the  absence  of  [*  35] 
ancient  precedents.  And  that  is  undoubtedly  a  strong 
argument.  All  the  entries  in  the  ordinary  Courts  that  have  been 
brought  to  our  notice  are  (with  the  .exception  of  Bankers'  Case,  14 
How.  St.  Tr.  1,  and  IVroth's  Case,  Plow.  452,  on  which  it  proceeded, 
as  to  which  we  shall  observe  presently)  entries  of  petitions  in  the 
nature  of  a  real  action  to  recover  freehold  land  or  a  freehold  rent 
issuing  out  of  land  ;  and  in  all  the  judgment  is  that  of  "  anioveas 
mantis."  And  in  Wroth's  Case  and  the  Bankers  Case,  in  which  the 
judgment  was  different,  the  annuity  recovered  was  a  freehold 
annuity.  It  is  too  much  to  say  that  all  the  entries  existing  must 
have  been  of  this  nature ;  a  search  in  the  Petty  Bag,  where  the 
records  of  these  proceedings  are  kept,  might  possibly  be  rewarded 
by  finding  some  in  which  there  was  a  judgment  in  respect  of  a  debt 
due  from  or  a  covenant  made  on  behalf  of  the  Crown,  But  none 
such  have  been  produced ;  and  the  inferences  sought  to  be  deduced 
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from  the  absence  of  precedents  are,  either  that  in  the  early  times, 
when  the  remedy  by  petition  of  right  was  formed,  il  was  confined 
to  cases  in  %vhich  the  freeliold  was  concerned,  that  being  the  only 
interest  then  of  sui^cient  consequence  to  lead  to  the  framing  of  a 
remedy ;  or  that  from  respect  to  the  King  the  remedy  was  confined 
to  cases  in  which  redress  could  be  granted  by  an  order  to  the 
King's  officers  to  witlidraw  ;  and  did  not  extend  to  cases  in  which, 
unless  the  King  chose  to  pay,  tliere  could  be  no  effectual  relief 
unless  the  King's  treasure  or  lands  and  chattels  were  taken  in 
execution ;  and  that  it  could  not  be  supposed  that  a  judgment 
would  be  given  which  could  not  be  cHforced. 

We  must  observe,  as  to  this  last  argument,  that  the  moral  effect 
of  such  a  judgment,  though  it  could  not  be  enforced,  must  at  all 
times  have  been  great,  and,  without  adopting  the  whole  of  the 
polite  fiction  of  the  law  which,  as  stated  by  Blackstone,  2  Com. 
p.  225,  presumes  that  to  know  of  any  injury  and  to  redress  it  are 
inseparable  in  the  royal  breast,  we  may  say  that  at  all  times  the 
refusal  of  the  Crown  to  pay  its  just  debts  was  much  more  likely 
to  be  based  on  a  sincere  or  pretended  denial  on  tlie  part  of  tlie 
Crown's  advisers  of  the  justice  of  the  debts  than  on  a  bare- 
[*  36]  faced  *  avowal  of  an  int(mtion  to  avail  themselves  of  the 
power  to  refrain  from  doing  right. 

But  we  think  that,  in  at  least  oiu^  important  bianch  of  the  law, 
there  is  sufficient  authority  that  a  petition  of  right  lies  where  the 
judgment  could  not  have  amounted  to  more  than  a  declaration  of 
the  title  to  redress,  leaving  it  to  the  Crown  to  give  that  redress 
afterwards. 

In  grants  of  real  estates  in.  the  old  times  there  was  generally  a 
warranty  or  covenant  real  by  the  donor  to  the  donee.  And  if  the 
donee  was  sued  in  a  writ  of  right  he  miglit  voucli  his  warrantor, 
who  was  tlien  bound  to  defend  the  action.  If  judgment  went 
against  the  vouchee  the  demandant  recovered  the  land,  and  the 
tenant  liad  judgment  against  the  vouchee  for  recompense  in  value 
for  the  lands  he  lost.  If  the  donee  was  deprived  of  the  lands  hi  a 
possessory  action  where  voucher  was  not  permitted,  his  remedy 
against  the  donor  wlio  had  warranted  the  title  was  by  tvarraniia 
chartce:  see  1  Fitz- Herbert  de  Nature,  Brevium,  p.  134.  B.ut  in 
cases  where  tlie  King  had  granted  lands  with  a  warranty,  it  is 
declared  by  the  Statute  de  Bigamis,  4  Edw.  I.  c.  1,  that,  where  th(; 
tenant  prayed  aid  of  or  vouched  the  King,  the  suit  should  be  stayed 
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iiii'al  a  writ  of  iiroccdcniJo  was  awarded.  This  writ  of  procedendo, 
Lord  Coke  (2  Inst.  ]).  260 )  says,  is  a  writ  wliicli  the  King  ex  nierilo 
'iiHtitice  ought  to  orant. 

No  records  have  been  brought  to  our  notice  showing  the  mode 
in  which  proceedings  were  taken  in  Chancery  to  obtain  the  writ 
of  procedendo,  though  the  cases  in  which  the  question  must  have 
risen  are  very  numerous  :  see  the  title  "  Aide  de  Koy,"  in  Fitz- 
Herbert's  Abridgment;  but  one  may  suppose  them  to  have  been 
much  in  the  nature  of  those  in  Chancery  in  a  petition  of  right. 
When  the  procedendo  was  awarded,  if  tlie  tenant  coukl  make  no 
ilafcnce  against  the  demandant,  he  would,  where  the  grant  of  the 
<  Vown  contained  a  warranty,  lose  the  land,  and  have  the  same 
right  against  the  Crown  to  recompense  in  value  which  he  would 
have  liad  against  his  vouchee,  if  a  subject ;  but  he  would  not  have 
the  same  remedy.  In  such  a  case  he  could,  however,  sue  for 
recompense  in  value  by  petiticm  of  right.  This  is  proved  by  the 
•case  of  Ec(rl  of  Warvjich  v.  Duchess  Dowager  of  Clarence, 
Year  Book,  9  Hen.  VI.  Pasch.  pi.  7,  folio  H.  *  There  the  Earl,  [*  37] 
having  hrowght  forinedon  against  the  Duchess,  she  pleaded 
that  she  held  the  land  for  life,  the  reversion  in  the  King,  and 
prayed  aide.  She  had  not  in  her  plea  alleged  that  she  held  by  a 
grant  from  the  Crown  in  which  there  was  a  warranty,  and  it 
appears,  from  the  report  of  the  case  in  Hilary  Term  (6  Hen.  VI. 
pi.  11,  folio  25),  that  this  was  done  advisedly,  the  Duchess's  counsel 
not  being  then  prepared  to  make  profert  of  the  original  grant  to 
her  from  the  Crown ;  and,  on  that  objection  being  made,  amending 
their  plea.  A  writ  of  procedendo  having  been  awarded,  the  tenant 
vouched  the  Earl  of  Somerset,  and  it  was  objected  that  the  Duchess 
had  already  got  a  right  to  a  recompense  in  value  by  petition  of 
right,  in  consequence  of  her  voucher  of  the  King,  and,  if  she  was 
permitted  to  vouch  another,  might  have  double  recompense  in 
value.  Paston,  who  was  then  a  Judge,  points  out  that  tlie  aide 
prayer  in  this  case  was,  or,  for  all  that  appeared  on  the  record, 
might  have  been  only  on  account  of  the  feebleness  of  her  estate, 
and  not  "with  the  intent  to  have  value  in  the  nature  of  voucher  ;" 
and  the  clerks  being  appealed  to,  certified  that  the  established  mode 
of  pleading  was  "  that  in  case  the  King  grant  to  a  man  in  fee  with 
a  warranty,  or  if  he  grant  a  recompense,  and  the  tenant  be  im- 
]deaded  and  ])rays  Aide  de  Hoi,  and  this  is  in  the  nature  of  a 
voucher,  then  the  special  matter  must  be  entered,  or  otherwise  he 
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shall  have  uo  advantage  to  have  the  value  by  petition  of  right,"  &c. 
" Divcrsitas  bona"  says  the  reporter. 

The  Earl's  counsel  then  counterpleaded  that  the  King's  father, 
Henry  V.,  was  seised  in  fee,  and  by  his  letters  patent  granted  the 
land  to  the  Duchess  for  life,  and  then  died,  and  the  reversion 
descended  to  the  now  King ;  and  so  by  her  aide  prayer  she  liad 
value  by  petition,  and  demanded  judgment  if  she  could,  after  that, 
have  voucher.  The  counterplea  is,  however,  as  we  understand 
the  case,  held  bad  on  tlie  ground  that  the  tenant  had  an  ojition 
whether  to  vouch  the  King  or  not,  and  had  lost  it;  "  for  it  is  the 
folly  of  the  tenant  who  vouched  not  when  he  prays  aide."  The 
importance  of  this  case  is,  that  it  shows  that  then  it  was  so  well 
established  that  a  petition  of  right  lay  in  the  nature  of  voucher 
or  warrantia  chartcc  as  to  have  given  rise  to  a  settled  mode  of 
pleading.  On  such  a  petition  the  judgment  could  not  liave  been 
an  amovcas  viamis,  but  must  have  been  either  a  dry  judg- 
[*  38]  ment  *  that  the  suppliant  had  a  right  to  recompense  in 
value,  or  one  giving  an  execution  against  the  land  of  the 
King.  Should  the  present  case  be  taken  into  the  Court  of  Appeal, 
it  will  be  desirable  to  search  the  records  to  see  what  was  the  form 
of  judgment  in  a  petition  of  right  in  the  nature  of  voucher. 

And  as  to  the  other  objection  that  the  petition  of  right  was  oniy 
in  cases  where  the  freehold  was  concerned,  there  is  the  dictum 
which  has  been  so  often  cited  from  the  Year  Book,  34  Hen.  VI. 
Trinity,  pi,  18,  f.  51,  in  the  case  of  Rex  v.  William  Hoove,  which, 
though  only  a  dictum,  has  been  adopted  by  Stanford.^  There,  in 
the  course  of  arguing,  Wangford  says :  "  You  cannot  have  a  peti- 
tion of  right  unless  in  respect  of  land.  Quod  fuit  negatum  per 
omnes  justiciarios,  who  said  that  in  many  cases  a  man  shall  sue 
by  petition  to  have  back  his  goods  and  chattels."  Against  this 
is  to  be  put  the  dictum  in  1  Hen.  VII.  folio  3,  pi.  3,  not  in  any 
judicial  proceeding,  but  at  a  meeting  of  all  the  Judges,  to  advise 
what  amendments  in  the  law  should  be  proposed  in  Parliament, 
Amongst  others,  an  amendment  in  the  law  as  to  traverse  of  office 
seems  to  have  been  discussed,  in  the  course  of  wliich  Catesby 
says  that  "  petition  at  common  law  lies  not,  unless  of  a  freehold 
at  least,  to  which  Hussey  assented."  Of  the  two  dicta  it  seems 
to  us  that  the  opinion  expressed,  though  unnecessarily,  in  a 
judicial  proceeding  is  entitled  to  most  weight.  The  entries  in 
'  Stanford's  Exposition  of  the  King's  Prerogative,  ch.  22,  p.  76. 
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the  liotula  rarliamenti  show  that  in  tlie  reigns  of  our  early  Kings 
petitions  rehiting  to  ahnost  everything  were  brought  before  the 
King  in  Parliament.  Lord  Somehs,  in  the  Bankers  Case,  14  How. 
St.  1'r.  1,  treats  it  as  clear  that  the  various  petitions  he  cites  from 
Kyley  were  petitions  of  right,  whilst  Lord  Holt  seems  to  think 
them  petitions  of  complaint.  Lord  Coke,  in  the  4  In.st.  11,  says 
of  petitions  in  Parliament,  "  some  be  of  right,  some  of  grace,  and 
som(;  mixt  of  both." 

No  one  who  looks  at  tlie  rolls  as  published  by  the  record  com- 
missioners, can  fail  to  see  that  very  many  of  the  petitions  in  the 
times  of  Edward  I.  and  Edward  II.  were  not  in  the  nature  of  suits 
at  all,  whilst  many  look  very  like  suits.  It  seems  to  have  been 
in  those  times  unsettled  whether  Parliament  was  not  a  Court  of 
original  jurisdiction ;  later,  it  was  settled  that  it  was  not. 

*  We  should  be  sorry  if  obliged  to  form  an  opinion  on  so  [*  .'>9] 
obscure  a  matter  as  a  ground  for  our  decision,  especially 
when  such  great  authorities  have  differed  upon  it.  And  we  think 
it  is  not  necessary  so  to  do.  For,  in  our  opinion,  the  reasons  given 
by  Lord  Holt  in  favour  of  the  judgment  which  was  ultimately 
adopted  by  the  House  of  Lords,  as  w^ell  as  the  reasons  given  by 
Lord  SoMERS  for  reversing  it,  both  lead  to  the  conclusion  that  a 
petition  of  right  lies  in  such  a  case  as  the  present. 

As  our  judgment  proceeds  mainly  on  the  authority  of  the 
Banl'crs'  Case,  we  think  it  right  to  state  that  case  somewhat  at 
length.  Charles  II.  had,  by  letters  patent  under  the  Great  Seal, 
granted  to  the  bankers  who  had  been  deprived  of  their  money  by 
the  shutting  of  the  Exchequer,  and  to  their  creditors,  annuities 
in  fee,  at  the  rate  of  six  per  cent  on  the  moneys  thus  detained. 
These  annuities  were  charged  on  the  hereditary  revenue  of  the 
excise.  No  pains  had  been  spared  to  make  the  letters  patent  as 
binding  as  possible.  They  contained  inter  alia  a  covenant  from 
the  King  for  himself,  his  heirs,  and  successors,  under  the  Great 
Seal  that  due  payment  should  be  made,  and  that  if  there  was  any 
defect  in  these  letters  patent  the  King,  his  heirs,  and  successors, 
would  make  a  further  grant ;  and  the  treasurers,  &c.,  were  com- 
manded to  give  to  the  patentees  tallies,  and  to  pay  them.  The 
annuities  were  paid  for  four  years,  and  then  the  further  payment 
ceased.  During  the  reigns  of  Charles  II.  and  James  II.,  the 
bankers  took  no  steps  at  law  to  enforce  their  claims,  but  in  the 
first   year  of  William  and   Mary  (1689),  when,  as  Lord  Somers 
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suggests,  it  had  become  safe  tu  sue  the  Crown,  they  coiiinienced 
proceedings.  If,  under  a  petition  of  right,  they  could  only  have 
obtained  a  liare  declaration  of  their  right  to  be  paid,  then  they 
would  have  got  little  more  than  they  liad  already,  inasmuch  as 
the  letters  patent  already  contained  under  the  Great  Seal  as 
strong  a  declaration  of  the  patentees'  rights  as  could  be  devised. 
And  in  Wrath's  Case,  Plowd.  452,  they  found  a  precedent  in 
which,  on  a  petition  to  the  Barons  of  the  Exchequer,  judgment 
had  been  given  against  the  Crown,  that  the  letters  patent  creating 

the  annuity  should  be  enrolled,  and  execution  in  the  shape 
[*40]  of  a  writ,  commanding  the  treasurers  and  chamberlains  *  of 

the  Exchequer  to  pay  the  annuity  and  its  arrears.  This 
precedent  the  patentees  in  the  Bankers'  Case  followed.  The 
Attorney-General  demurred  to  their  petition.  The  majority  of 
the  Exchequer  gave  judgment  against  the  Crown  in  the  same 
form  as  in  Wroth's  Case.  Then  error  was  brcMight  before  the 
Lord  Keeper,  assisted  by  the  advice  of  the  Justices  of  either 
bench.  By  this  time,  Ti;eby,  who,  as  Attorney-CJeneral,  had  de- 
murred and  brought  the  writ  of  error,  iiad  become  Chief  Justice 
of  the  Common  Pleas,  and  Somers,  who,  as  Solicitor  General  had 
argued  for  the  Crown  in  the  Exchecpier,  had  become  Lord  Keeper. 
And  the  Lord  Keeper,  with  the  concurrence  of  Treby,  Chief 
Justice  of  the  Common  Pleas,  and  against  the  opinion  of  Holt, 
Chief  Justice  of  the  Queen's  Bench,  and  the  six  puisne  Justices, 
reversed  the  judgment  in  the  Exchequer.  The  modern  etiquette, 
by  which  a  Judge  wlio  has  ])een  counsel  in  a  cause  abstains,  if 
possible,  from  taking  .any  part  in  the  judgment  on  it,  seems  not 
then  to  have  been  thought  of,  and  no  comment  seems  to  have 
been  made  at  tlie  time  on  what  would  now  be  the  subject  of  miudi 
remark.  Tlie  judgment  of  the  Barons  below,  and  the  arguments 
of  the  six  puisne  Judges  on  the  appeal  have  nowhere  been  pre- 
served. There  is  in  5  Modern  Rep.  at  pp.  46,  53,  a  very  imperfect 
note  of  TiiEBY's  argument  delivered  in  Trinity  Term,  7  Will.  III. 
(June,  1605),  and  of  Holt's  argument  delivered  in  Michaelmas 
Term,  7  Will  III.  (November,  1695),  of  which  there  is  a  fuller, 
though  still  an  imperfect  report,  in  Skinner's  Reports,  ]>.  601.  In 
parts  it  is  a  reply  upon  Treby's  argument.  Lord  Somers  took 
several  months  to  ])repare  a  very  elaborate  judgment,  which  he 
delivered  in  'IVinity  Term,  S  Will.  III.  (June,  1696).  This  was 
published  at   the  time  under  the  title  of   Lord  Somers'  argunn'iit, 
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and  is  iei)riiited  in  tlie  fourteenth  volume  of  the  State  Trials,  p.  .'30, 
It  is  aviiwevUy  a  reply  upon  Hoi/r.  Tiie  judgniont  was  taken  by 
appeal  to  the  Hou.se  of  Loi-ds,  and  thiMe  reversed,  and  the  jndg- 
jnent  of  tlie  Exche(pier  affirmed.  Holt  liad  there  an  oppcjrtuidty 
to  answer  Lord  So.meus,  of  which  he  ])robably  availed  hiniseli  ; 
l>ur,  as  at  that  time  the  publication  of  what  passed  in  the  House 
of  Lords,  even  in  a  judicial  proceeding,  was  strictly  prohibited, 
"there  is  no  report  now  extant  of  what  passed. 

*  After  all,  the  execution  against  the  treasurer  and  [*41] 
•chamberlain  seemed  to  have  proved  unproductive,  and 
.{not  much  to  the  honour  of  the  government),  the  bankers  were 
•obliged  to  compromise  by  accepting  10s.  in  the  pound,  secured  by 
.statute  12  &  13  Will.  III.  c.  12,  s.  15.  We  are  at  present  only 
concerned  with  that  part  of  the  arguments  in  the  Banlcer^'  ('use 
which  bears  on  the  question  whether  the  patentees  had  a  remedy 
by  [ietition  of  right. 

Tkeby,  Ch.  J.,  expresses  his  opinion  to  be  that  the  letters  patent 
of  Charles  TI.  bound  the  hereditary  excise  in  the  hands  of  the 
King's  successors,  and  consequently  that  the  patentees  had  a  right 
to  be  paid,  and  as  may  be  inferred  from  what  Holt  says  m  an- 
.swering  him,  that  they  might  by  petition  of  right  have  that  right 
-declared,  for  which  he  seems  to  have  cited  Everle's  Case,  Eyley's 
PI.  Pari.  251  (33  Edw.  I.),  1  Rot.  Pari.  164,  No.  52.  He  seems 
to  have  denied  that  the  Barons  had  any  original  jurisdiction  in 
such  a  case,  or  could  interfere,  unless  the  case  was  sent  to  them 
by  tlie  Crown  on  petition  of  right ;  but  he  seems  mainly  to  have 
argued  that  though  there  was  a  right  in  the  creditors  of  the  Crown, 
they  liad  no  remedy  at  law  to  enforce  that  right.  "  1  take  it,"  he 
says,  "  that  the  treasurer  may,  if  he  pleased,  pay  these  annuities 
to  the  petitioners,  but  whether  he  will  do  it  or  not  is  left  to  his 
conscience  and  discretion  ;  but  he  cannot  be  compelled  to  it  but 
by  authority  of  Parliament."     5  Mod.  at  pp.  46,  48. 

Holt,  Ch.  J.,  after  giving  his  reasons  for  holding  that  the  letters 
])ateiit  bound  the  King'.s  successors,  proceeds  to  disctiss  the  que.s- 
ti(jn  of  the  remedy  (Skin,  at  p.  608)  :  As  to  the  remedy,  he  held 
-also  that  the  patentee  had  taken  a  proper  remedy  ;  he  said  that  all 
his  Brothers  had  agreed  that  he  had  a  legal  right,  and  therefore 
had  a  legal  remedy,  and  it  is  vain  to  have  one  without  the  other, 
and  he  said  first  that  monsfrans  de  droit  and  petition  of  right  were 
the  remedies   in   such  case  at   common  law,  and  the  party  in  this 
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case  is  not  put  to  his  petition  of  right.  A  petition  of  right  is  not 
necessary,  though  if  he  will  admit  liimself  out  of  possession  he 
might  have  a  petition  of  right.  He  then  })roceeds  to  argue  that 
tlie  petition  of  right  was  not  necessary  because  the  patentees'  title 
already  appeared  on  record. 

As  to  Everle's  Case,  he  seems  to  admit  that  there  might 
[*  42]  in  *  that  case  have  been  a  petition  of  right  originating  in 
Parliament,  but  maintains  that  if  it  had  been  a  petition  of 
right,  the  King  would  have  indorsed  it,  "  Let  right  be  done,"  and 
sent  it  to  Chancery.  As  it  was,  he  treats  it  as  a  petition  of  com- 
plaint, and  as  if  the  answer  was  no  more  than  referring  the 
petitioner  to  what  Holt  considered  his  common  law  remedy  by 
monstrans  de  droit  in  the  Exchequer.  All  this  is  disputed  by 
Lord  SoMERS.  But  it  is  to  be  observed  that  the  difference  between 
them  was  as  to  the  question  whether  there  was  a  remedy  by  peti- 
tion to  the  Barons  of  the  Exchequer.  The  whole  tenor  of  Holt's 
reasoning  is,  that  in  any  case  where  there  was  a  legal  right  against 
the  Crown  there  must  be  a  legal  remedy,  and  one  which  could  be 
made  effectual.  He  expressly  says  that  a  petition  of  right  was  a 
remedy,  but  not  the  only  remedy,  as  he  maintained,  where  the 
grant  was  by  letters  patent  under  the  Great  Seal. 

Certainly  there  is  nothing  to  indicate  that  in  Holt's  opinion 
there  was  not,  in  the  case  of  a  Crown  debt,  even  the  imperfect 
remedy  of  a  petition  of  right.  Lord  Somers'  very  elaborate  argu- 
ment is  entirely  directed  to  establishing  that  there  was  no  power 
in  the  Barons  of  the  Exchequer  to  order  the  treasurer  and  cham- 
berlains to  make  tliese  payments  ;  and  as  a  step,  and  an  important 
step,  in  his  reasoning,  he  sets  himself  to  prove  that  there  was  a 
remedy  by  petition  of  right  which  was,  as  he  maintained,  the  only 
remedy.  He  denies  Holt's  position  that  monstrans  de  droit  was 
at  common  law.  And  he  says  (14  How.  St.  Tr.  at  p.  84),  "  Indeed 
I  take  it  to  be  generally  true,  that  in  all  cases  where  the  subject 
is  in  the  nature  of  a  plaintiff  to  recover  anything  from  the  King, 
his  only  remedy  at  common  law  is  to  sue  by  petition  to  the  person 
of  the  King.  I  say  where  the  subject  comes  as  a  plaintiff.  For, 
as  I  said  before,  when  on  a  title  found  for  the  King  by  office,  the 
subject  comes  in  to  traverse  the  King's  title,  or  to  show  his  own 
right,  he  comes  in  in  the  nature  of  a  defendant;  and  is  admitted 
to  interplead  in  the  case  with  the  King  in  defence  of  his  title, 
which  otherwise  would  be  defeated  by  finding  the  office.     And  to 
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show  that  this  was  so,  I  wouki  take  notice  of  several  instances. 
That  in  the  case  of  debts  owing  by  the  Crown,  the  subjects'  remedy 
was  by  petition  appears  by  Aynesham' s  Case,  Ryley's  PL  Pari. 
251,  whicli  is  a  petition  for  £19  due  for  work  done  at 
*  Carnarvon."  And  he  cites  many  other  entries  in  Parlia-  [*43] 
nient  from  liyley. 

Whether  Lord  Somers  was  right  or  not  in  thinking  that  the 
entries  in  Ryley  are  petitions  of  right,  there  can  be  no  question 
that  he  here  expresses  a  distinct  and  considered  judgment  that  a 
petition  of  right  would  lie  against  the  Crown  for  a  simple  contract 
debt,  such  as  that  for  wages.  And  unless  we  overrule  this  judg- 
ment of  his,  which  is  not  opposed  to  Holt's  reasoning,  and  cannot 
therefore  be  considered  as  necessarily  overruled  hy  the  House  of 
Lords,  we  must  in  this  case  give  judgment  for  the  suppliant,  and 
we  do  not  find  that  this  opinion  of  Lord  SoMERS  has  been  ques- 
tioned since,  but  rather  the  contrary. 

In  Comyns'  Digest,  Prerogative,  1).  78,  it  is  said  that  petition 
lies  if  the  King  does  not  pay  a  debt,  wages,  &c.  :  citing  Lord 
Somers'  arg.  85  ;  and  Chief  Baron  Comyns  expresses  no  doubt  as 
to  the  soundness  of  the  doctrine  thus  cited  by  him.  It  appears  in 
Macbeth  v.  Haldeman,  1  T.  R.  at  p.  178,  that  Lord  Thurlow  and 
BuLLER,  J.  (both  obiter,  it  is  true),  expressed  an  opinion  that  a 
petition  of  right  lay  against  the  Crown  on  a  contract ;  and  a 
similar  opinion  seems  to  have  been  expressed  by  the  Barons  of  the 
Exchequer  in  Oldham,  v.  Lords  of  the  Treasvr//,  6  Sim.  220,  and 
in  Baron  de  Bode's  Case,  8  Q.  B..  274,  in  which  the  point  was 
raised,  though  not  decided.  Lord  Dexman  declares  "  an  uncon- 
querable repugnance  to  the  suggestion  that  the  door  ought  to  be 
closed  against  all  redress  and  remedy,"  a  doctrine  much  resembling 
what  Lord  Somers  calls  Lord  Holt's  "  popular  opinion,"  that  if 
there  be  a  right  there  must  be  a  remedy.  In  Lord  Canterhrrj/ 
V.  Attorney-General,  1  Phill.  306,  it  was  decided  that  the  sovereign 
could  not  be  sued  by  petition  of  right  for  negligence ;  and  in  Tobin 
V.  Re<j.,  16  Com.  B.  (N.  S.),  310,  33  L.  J.  (C.  P.)  199,  that  the  sov- 
ereign could  not  be  sued  in  petition  of  right  for  a  wrong.  But  in 
neither  case  was  any  opinion  expressed  that  a  jjetition  of  right  will 
not  lie  for  a  contract,  Erle,  Ch.  J.,  expressly  saying  (16  Com.  B. 
•(N.  S.)  at  p.  355),  that  "  claims  founded  on  contracts  and  grants 
made  on  behalf  of  the  Crown  are  within  a  class  legally  distinct 
from  wrongs;"  and  in   Feather  v.  Reg.,  6   B.  &  S.  294,  35  L.  J. 
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Q.  B.   200,  it  is  assumed  in  the  judgment  that  it  does  lie 
[*  44]  '•  where  the  claim  *  arises  out  of   a  contract,  as  for  goods 

supplied  to  the  Crown  on  the  public  service." 
We  think,  therefore,  that  we  are  bound  by  the  Bankers   Case,  14 
H(tw.  St.  Tr.  1,  tu  hold  that  the  judgment  on  tiiis  demurrer  should 
be  for  the  suppliant.  Judgment  for  the  siiijpliant. 

Windsor  and  Annapolis  Railway  Company  v.  Reg.  and  the  Western 
Counties  Railway  Company. 

(and    cross    AI'l'KAL    BY     I'llK    QUEEN.       ON    APPEAL    FROM    THE 
SUPREME    COURT    OF    CANADA.) 

11  App.  ("as.  607-618  (s.  c.  .^S  L.  ,).  P.  C.  -11  ;  55  L.  T.  271). 

[607]     Pelition  nf  Ru/ht.  — Dwiuif/es  Jar  Breach  nf  Conlracl  by  the  Crown. 

\\  is  .-settled  law  that  a  petition  of  rijiht  will  lie  for  damages  re.sultiny  from 
a  breach  of  contract  by  the  Crown. 

Thomaii  V.  Re(j.  {L.  K.  10  Q.  B.  31)  and  Feather  v.  Ren-  (6  H.  &  S.  -293) 
approved. 

Ft  is  immaterial  whether  the  breach  is  occasioned  by  the  acts  or  by  the 
omi.ssions  oi  the  Crown  oHicials. 

Appeal  and  cross  api)eal  from  a  decree  of  the  Supreme  Court  of 
Canada  (Feb.  16,  188;"))  reversing  a  decree  of  the  Excliequer  Court 
(May  18,  1883). 

The  facts  are  stated  in  the  judgment  of  their  Loidships  (Lord. 
Watson,  Lord  Halsbury,  Lord  Hobhouse,  Sir  Barnes  Peacock^ 

Sir  Montague  SiMITIi,  and  Sir  Richard  Couch). 
[610]  Lord  Watson:  — 

The  government  of  (,'anada,  l)y  an  agreement  dated  the 
22nd  of  September,  1871,  undertook  to  give  the  a})pellant 
[*  611]  company  *the  exclusive  use  of  tlie  Windsor  liranch  Kail- 
way,  and  also  lunning  powers  over  the  trunk  line,  fronr 
Windsor  Junction  to  Halifax,  for  the  term  of  twenty-one  years, 
from  the  1st  of  danuary,  1872.  The  appellant  company,  in  pur- 
suance  of  that  agreement,  entered  upon  and  worked  the  Windsor 
IJranch  Railway  until  the  1st  of  August,  1877,  when  Mr.  Brydges,. 
the  Government  Superintendent  of  Railways,  took  possession  of  the^ 
line,  and  put  an  end  to  the  occupation  of  the  company.  On  the. 
24th  of  September,  1877,  the  same  oilieial  gave  possession  of; 
the  line   to   tlie   Western   Counties   Railway   Coni]iaiiy,   under  an 


U.  r.   VOL.    XXI.]  I'HTITION    <iF    RIGHT.  215 

No.  3.  —  Windsor  and  Annapolis  Eailway  Company  v.  Keg.,  11  App.  Cas.  611,  612. 

nrran^ciiu'iit,  the  terms  of  wliich  are  to  l)e  found  in  Schedules  A 
ami  15  (if  the  Act  of  the  Dominion  Parliament,  'M  Vict.  c.  16. 

The  ajijiellant  company,  on  the  10th  of  Octobei',  1877,  filed  a 
hill,  on  the  equity  side  of  the  Supreme  Court  of  Nova  Scotia, 
against  the  Western  Counties  Kailway  Company,  in  which  tlie}- 
sought  to  obtain  a  declaration  of  their  rights  under  the  agreement 
of  September,  1871,  to  recover  possession  of  the  Windsor  Branch, 
and  to  have  an  account  taken  of  the  receipts  of  the  defendant  com- 
pany, from  freight  and  passenger  traffic.  On  the  19th  of  Septem- 
ber, 1878,  the  appellant  company  ^presented  a  ])etition  of  right  to 
the  Exchequer  Court  of  Canada,  under  the  [irovisions  of  the 
Dominion  Act,  89  Vict.  c.  27,  in  which  they  humbly  prayed  that 
the  agreement  of  1871  should  be  specifically  performed,  and  also 
"that  the  sum  of  £150,000  sterling,  or  such  sum  as  may  be  reason- 
able, may  be  paid  to  your  su]»pliants  in  compensation  and  by  way 
of  damages  for  the  injuries  and  losses  w^liich  have  been  occasioned 
to  them  by  the  breach  and  failure  of  Her  Majesty's  government 
of  Canada  to  perform  the  said  agreement  of  the  22nd  of  September, 
1871." 

In  the  equity  suit,  Mr.  Justice  KlTCHiE,  on  the  1st  of  March, 
1880,  decided  that  the  plaintiffs  were  "  entitled  to  the  judgment  of 
the  Court  in  their  favour,  with  costs."  That  decision  was  affirmed 
by  the  Supi-eme  Court  of  Nova  Scotia,  on  the  6th  of  .Vpril,  1881 ; 
and  on  appeal  to  this  board,  the  judgments  of  both  Courts  below 
were  affirmed,  with  costs,  on  the  22nd  of  Feliruary,  1882.  Their 
Lordships  held  that  the  agreement  of  the  22nd  of  September, 
1871,  was  valid  and  subsisting;  and  that  the  rights  of  the 
Windsor  and  Annapolis  llailway  Company  under  *  that  [*  612] 
agreement  were  not  affected  by  the  Canadian  Act,  37  Vict, 
c.  16. 

During  tlie  dependence  of  these  proceedings  the  government  of 
Canada  put  an  end  to  their  arrangement  with  the  Western  Coun- 
ties Railway  Coinpany,  and,  on  the  1st  of  December,  1879,  they 
allowed  the  appellant  company  to  resume  possession  of  the  Wind- 
sor Branch,  and  to  exercise  running  powers  over  the  trunk  line, 
but  that  witliont  prejudice,  to  the  rights  or  liabilities  of  Her 
Majesty,  or  tlie  ap])idlant  company,  except  in  so  far  as  the  ques- 
tion of  damages  might  be  thereby  affected. 

Her  Majesty's  Attorney-General  for  the  Dominion  of  Canada 
ap])oaro(l  in  tho  petition  of  vight,nnd  lodged  a  statement  in  defence 
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Oil  behalf  of  Her  Majesty,  on  the  18th  of  October,  1880,  but  no 
further  proceedings  were  taken  in  the  cause  until  the  judgment  of 
this  board  had  been  given  in  the  equity  suit.  On  the  18th  of 
May,  1883,  Mr.  Justice  Gwynne  decided  that  damages  were  not,  in 
the  circumstances  of  the  case,  recoverable  from  Her  Majesty,  and 
dismissed  the  petition  with  costs,  "  leaving  the  suppliants  to  pur- 
sue their  remedy  for  such  compensation  against  the  Western 
Counties  liaihvay  Company,  under  their  judgment  already  recovered 
against  that  company."  A  motion  for  a  rule  to  show  cause  why 
tbe  judgment  of  Mr.  Justice  Gwynne  should  not  be  set  aside  was 
refused  by  the  Court  of  Exchequer  on  the  26th  of  June,  1883. 
Upon  an  appeal  against  that  decision  to  the  Supreme  Court  of 
Canada,  Sir  W.  J.  Ritchie,  Ch.  J.,  and  Taschekeau,  J.,  held  tliat  a 
petition  of  right  lay  against  the  Crown,  but  that  the  damages  re- 
coverable must  be  limited  to  the  period  of  the  Crown's  possession 
of  the  Windsor  Branch  from  the  1st  of  August  to  the  24th  of  Sep- 
tember, 1877.  These  learned  Judges  were  of  opinion  that  the 
appellant  company,  by  their  proceedings  in  equity  against  the 
Western  Counties  Eailway  Company,  had  elected  to  take  that  com- 
pany as  their  debtors  for  all  claims  of  damage  arising  after  the 
24th  of  September,  1877,  and  were  consequently  barred  from  pre- 
ferring these  claims  against  the  Crown.  Fournier  and  Henry,  JJ., 
whilst  agreeing  that  the  petition  of  right  lay,  held  that  the  Crown 
was  liable  for  damages  suffered  by  the  appellant  company  aftc:  its 

possession  had  ceased.  Gwynne,  J.,  adhered  to  his  former 
[*  613]  decision,   and    Strong,    J.,    concurred    *  with    him.     Tlie 

Supreme  Court,  accordingly,  on  the  16th  of  February, 
1885.  reversed  the  judgment  of  the  Court  below,  and  ordered  and 
adjudged  that  tlie  suppliants  are  entitled  to  recover  from  Her 
Miijestv  the  Queen  tlie  profits  of  the  Crown  from  the  Windsor 
Branch  Railway  from  the  1st  of  August  to  the  24th. of  September, 
1877,  which  they  fixed  at  the  sum  of  $9589.07. 

The  principal  appeal  from  that  judgment  is  taken  by  the  appel- 
lants, the  Windsor  and  Annapolis  Railway  Company,  who  object 
to  it,  in  so  far  as  it  excludes  their  claim  of  damages  after  the  24th 
of  September,  1877.  The  respondent,  Her  Majesty's  Attoniey- 
(ieneral  for  the  Dominion  of  Canada,  has  brought  a  cross  apjteal, 
in  which  he  seeks  to  have  the  judgment  of  the  Supreme  Court  set 
aside,  and  to  have  the  judgments  of  Mr.  Justice  Gwyxne  and  of 
the  Court  of  Exchequer  restored. 
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The  respondent  has  not,  in  the  Courts  below,  or  at  their  Lord- 
.sliips'  liar,  impugned  the  decision  of  this  board  in  the  equity  suit 
between  tlie  appellant  company  and  the  Western  Counties  Eailway 
Company.  He  has  conceded  tliat  the  appellant  company  have  still 
the  right  to  possess  and  use  the  Windsor  Branch  line,  under  the 
agreement  of  1871 ;  and,  seeing  that  the  company  was  restored  to 
possession  in  the  year  1879,  the  Courts  below  have  not  thought  it 
necessary  to  dispose  of  those  parts  of  the  prayer  of  the  petition  of 
right  which  relate  to  performance  of  the  agreement  of  September, 
1871. 

Their  Lordships  are  of  opinion  that  it  must  now  be  regarded  as 
settled  law  that,  whenever  a  valid  contract  has  been  made  between 
the  Crown  and  a  subject,  a  petition  of  right  will  lie  for  damages 
resulting  from  a  breach  of  that  contract  by  the  Crown.  Sect.  8  of 
the  Canadian  Petition  of  Eight  Act  (oO  Vict.  c.  1^7,  Dom.  Parlt.) 
contemplates  that  damages  may  be  recoverable  from  the  Crown  by 
means  of  such  a  })etition ;  and  the  reasons  assigned  by  Lord 
BlackbuPvN  for  the  decision  of  the  Court  of  Queen's  Bench  in 
Thomas  v.  Ecg.,  L.  R.  10  Q.  B.  31  (p.  202,  ante),  appear  to  their 
Lordships  necessarily  to  lead  to  the  conclusion  that  damages  aris- 
ing from  breach  of  contract  are  so  recoverable.  A  suit  for  damages, 
in  respect  of  the  violation  of  contract,  is  as  much  an  action 
upon  the  contract  *as  a  suit  for  performance;  it  is  the  [*614] 
only  available  means  of  enforcing  the  contract  in  cases 
where,  through  the  act  or  omission  of  one  of  the  contracting  parties, 
specific  performance  has  become  impossible.  In  Tohi)i  v.  Jtcf/.,  IG 
C.  B.  (N.  S.)  .355,  Chief  Justice  Erle,  whilst  affirming  the  doctrine 
that  the  Sovereign  cannot  be  sued  in  a  petition  of  right,  for  a 
wrong  done  by  the  executive,  took  care  to  explain  that  "  claims 
founded  on  contracts  and  grants  made  on  behalf  of  the  Crown  are 
within  a  class  legally  distinct  from  wrongs." 

It  was  argued  for  the  respondent  that  in  Thomas  v.  Be(/.,  the 
claim  of  the  suppliant  was  not  for  damages,  but  for  a  pecuniary 
consideration  alleged  to  have  been  due  in  terms  of  the  contract ; 
and  consequently  that  it  was  unnecessary  for  the  Court  to  de- 
cide anything  as  to  the  liability  of  the  Crown  ff)r  unliquidated 
damages  resulting  from  breach  of  contract.  But  Lord  IjLACKBUkx, 
in  that  case,  deals  with  the  suppliant's  petition  as  alleging  certain 
breaches  of  promises  made  to  the  suppliant  on  behalf  of  the 
Queen ;    and    his  reasoning  appears  to  this  board  to  be  quite  as 
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applicable  to  a  claim  of  unlicjuidated  damages  for  breach  of  con- 
tract, as  to  a  claim  for  the  contract  price.  Lord  Blackburn  rests 
tlie  judgment  mainly  upon  the  Bankers'  Case,  14  How.  St.  Tr.  1, 
which  was  a  suit  for  annuities  granted  by  letters  patent  under 
the  Great  Seal;  but  his  Lordship  at  the  same  time  points  out  that, 
from  the  time  of  Lord  SoMERS,  there  liad  been  repeated  expressions 
of  opinion  by  eminent  Judges  in  favour  of  tlie  view  that  a  petition 
of  right  lay  against  the  Crown  on  a  contract.  It  is  unnecessary  to 
cite  these  opinions,  which  are  all  collected  in  ThomaH\.  Reg.  Tiieir 
Lordships  may,  however,  refer  to  the  accurate  exposition  of  the 
law  given  by  the  late  Cockburn,  Ch.  J.,  in  Feather  v.  Reg.,  6  B.  &  S. 
293 :  "  We  think  it  right  to  state  that  we  see  no  reason  for  dis- 
senting from  the  conclusion  arrived  at  by  the  Common  Pleas  in 
ToUn  V.  Reg.,  16  C.  B.  (N.  S.)  310,  33  L.  J.  C.  P.  199  (p.  185, 
ante').  We  concur  with  that  Court  in  thinking  that  the  only  cases 
in  which  the  petition  of  right  is  o])en  to  the  subject  are,  where  the 

land,  or  goods,  or  money  of  a  subject  have  found  their  way 
[*  615]  into  the  *  possession  of  the  Crown,  and  the  purpose  of  the 

petition  is  to  obtain  restitution,  or  if  restitution  cannot  be 
given,  compensation  in  money,  or  wlien  a  claim  arises  out  of  a  con- 
tract, as  for  goods  supplied  to  the  Crown  or  to  the  public  service." 
Their  Lordshi])s  desire  to  add,  that  upon  this  branch  of  the  case 
they  agree  with  the  reasoning  of  liiTCiiiE,  Ch.  J.,  and  the  able  judg- 
ment of  Mr.  Justice  Fol'knieu. 

It  was  argued  for  the  respondents  that  no  breach  of  the  agree- 
ment of  1871  was  committed  by  the  Crown,  inasmuch  as  the 
taking  possession  of  tin;  Windsor  Branch  Railway  on  the  1st  of 
August,  1877,  was  simply  the  tortious  act  of  Mr.  Brydges.  Thf 
argument  fails  'hecauso  it  has  no  foundation  in  fact.  The  respon- 
dent in  his  statement  of  defence  alleges  that,  on  or  about  the 
25th  of  July,  1877,  tlie  government  of  Canada,  having  completed 
arrangements  for  tj'ansferring  th(^  line  to  the  Western  Counties 
Bailway  Comj)any,  a  minute  was  ])assed  by  the  Governor-Ceneral 
in  Council  directing  that  the  arrangements  then  existing  with 
the  appellant  company  should  be  terminated  on  the  1st  of  August, 
1877  ;  that  the  Minister  of  Public  Works  was  directed  to  resume 
possession  on  that  day ;  and  that,  "  in  pursuance  of  the  said 
minute  of  Council  and  of  the  said  Act  of  1874,"  the  officers  of 
Her  Majesty  dispossessed  the  ap])ellant  company  and  gave  ])osses- 
sion  of  the  line  to  the  Western  Counties  Railway  C(nn]iany.      It 
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is  plain,  tlu'iet'drc,  tliat  Mr.  Brydges  acted  Avitli  the  full  authority 
of  the  governiueut,  and  merely  carried  out  their  instructions, 
which  were  issued  in  the  belief  that  it  was  within  their  legal 
right  t(j  put  an  end  to  their  agreement  with  the  a])](el]ant 
-company. 

Another  argument  submitted  on  behalf  of  tlie  resi)Oiident  was 
to  the  eftect  that  the  Crown  is  only  liable  in  respect  of  breaches 
of  contract  occasioned  by  the  omissions  of  Crown  officials,  and  is 
not  liable  in  respect  of  breaclies  due  to  their  positive  acts,  even 
when  these  acts  are  done  under  direct  authority  from  the  Crown. 
Upon  this  point  it  is  sufficient  to  say  that,  in  tlie  opinion  of  their 
Lordships,  there  is  neither  authority  nor  principle  for  recognising 
any  such  distinction. 

It  was  also  argued  for  the  respondent  that  the  Crown  cannot 
be  held  liable  as  for  breach  of  contract,  inasmuch  as  all 
the  acts  *  of  the  government  of  Canada  in  putting  an  end  [*  61.6] 
to  the  possession  of  the  appellant  company,  were  done  (to 
use  the  language  of  ]Mr.  Justice  Strong)  "  expressly  with  the 
intention  of  acting  in  pursuance  of  the  statute  of  187-1,  and  for 
the  purpose  of  carrying  out  the  provisions  of  that  statute,  a  duty 
which  Parliament  had  imposed  on  the  executive  government." 
If  the  effect  of  the  Canadian  Act  of  1874  (37  Vict.  c.  16)  had 
been  to  make  it  the  imperative  duty  of  the  government  to  ter- 
minate their  agreement  with  the  appellants,  and  to  give  posses- 
sion of  the  Windsor  Branch  to  the  Western  Counties  Railway 
Company,  the  Crown  would  have  incurred  no  liability  to  the 
appellants  by  performing  tliat  statutory  duty.  But  the  decision 
of  this  board  in  the  ])revious  suit  was  given  in  favour  of  the 
present  appellants,  on  the  very  ground  that  the  Act  of  1874 
did  not  affect  the  validity  or  subsistence  of  the  agreement  of 
Septendjer,  1871,  and  imjjosed  no  obligation  on  the  government 
to  interfere  with  the  appellants'  possession  of  the  Windsor  Braneh 
Railway,  or  to  transfer  it  to  the  Western  Counties  Railway 
Company. 

The  only  matters  remaining  for  consideration  are  tlie  extent 
to  which  the  Crown  is  lial)le  for  damages,  and  the  amount  of 
damages  which  ought  to  be  awarded  to  the  a])pellants.  Their 
Lordships  are  of  opinion  that,  on  the  1st  of  August,  1871,  when 
they  were  ousted  by  the  act  of  the  Crown,  there  arose  to  the 
.appellants  a  claim  of  damages,  for  loss  of  possession,  during   the 
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whole  remainder  of  the  term  specified  in  tlie  agreement  of  1871 ; 
and  that  their  subsequent  restoration,  in  December,  1879,  had 
merely  the  effect  of  reducing  the  amount  of  that  claim.  They 
are  unable  to  assent  to  the  view  taken  by  Mr.  Justice  Henry,  who 
was  of  opinion  that  damages  must  be  restricted  to  the  period 
between  the  1st  of  August,  1877,  and  the  19th  of  September, 
1878,  the  date  when  the  petition  of  right  was  presented. 

It  has  been  argued,  however,  for  the  respondent,  and  the 
Supreme  Court  of  Canada  has,  by  a  majority,  given  effect  to  the 
argument,  that  the  appellants  can  only  recover  from  the  Crown 
such  damages  as  were  incurred  by  them  whilst  the  Crown  was 
in  actual  possession  of  the  Windsor  Branch  Kailway.  It  is 
said  that  the  appellants   are  estopped   from  preferring  any  claim 

against  the  Crown,  after  the  24th  of  September,  1877,  by 
[*  617]  reason   *  of  their  having    elected  to  accept  the  Western 

Counties  Eailway  Company  as  their  sole  debtors  for 
damages  accruing  subsequently  to  that  date.  In  the  opinion  of 
their  Lordships,  the  plea  thus  advanced  by  the  respondent  is 
without  foundation  either  in  fact  or  law,  and  must  therefore  be 
rejected. 

The  respondents'  statement  in  defence  contains  no  plea  of 
estoppel,  and  no  allegation  of  fact,  upon  which  such  a  plea  could 
be  founded.  The  argument  has  been  based  upon  the  print  of 
proceedings  in  the  equity  suit,  which  was  tendered  by  the  re- 
spondent, at  the  trial  of  the  present  cause  before  Mr.  Justice 
(tWYNNE,  and  received  de  bene  esse.  Even  if  it  were  competent 
in  these  circumstances  to  entertain  tlie  plea  of  estoppel,  their 
Lordsliips  would  be  of  opinion  that  no  case  of  election  has  been 
made  out.  IJoth  suits  were  depending  long  before  an  operative 
judgment  was  pronounced  in  either  of  them.  In  the  suit  directed 
against  the  Western  Counties  Kailway  Company,  which  prayed, 
inter  alia,  for  an  account  of  profits,  althougli  the  appellants  were 
found  to  l)e  entitled  to  th(^  judgment  of  the  Court  in  their 
favour,  there  lias  been  no  order  directing  an  account  to  be  taken, 
none  has  been  taken,  and  no  decree  has  been  made  ordaining  tlie 
defendant  company  to  make  a  money  payment  to  the  appellants. 
Had  there  been  such  a  decree,  any  payment  made  under  it  by 
the  Western  Counties  Kailway  Company  would  have  operated 
in  satisfaction  pro  tanto  of  the  liability  of  the  (^rown  ;  it  could 
have  had  no  other  effect. 
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Their  Lordships  have  accordingly  come  to  tlie  conclusion  that 
the  appellants  are  entitled  to  judgment  for  the  whole  damage 
sustained  hy  them  from  the  1st  of  August,  1877,  to  the  1st  of 
December,  1879.  The  evidence  as  to  the  amount  of  damage  lies 
within  a  very  narrow  compass;  it  is  not  contradictory,  and 
involves  no  question  as  to  the  credibility  of  witnesses.  In  these 
circumstances,  their  Lordships  have  thought  it  better,  in  order 
to  obviate  the  necessity  of  further  litigation,  to  determine  the 
amount  of  damages  themselves,  and  they  have  accordingly 
assessed  the  same  at  $115,000. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the  cross 
appeal  should  be  dismissed  and  the  judgment  appealed  from  in 
the  original  appeal,  in  so  far  as  it  orders  and  adjudges 
"that  the  *  appellants,  the  suppliants,  are  entitled  to  [*618] 
recover  from  the  respondent.  Her  Majesty  the  Queen, 
tlie  })rofits  of  the  Crown  from  the  Windsor  Branch  Railway  from 
the  1st  day  of  August,  1877,  to  the  24th  day  of  September,  1877, 
both  inclusive,  which  have  been  fixed  and  determined  at  the 
.'^um  of  S9589.07,  being  portion  of  their  relief  sought  by  the  peti- 
tion of  right,"  ought  to  be  reversed ;  and  that  quoad  ultra  the 
said  judgment  ought  to  be  affirmed,  subject  to  the  declaration 
that  the  appellants,  the  suppliants,  are  entitled  to  receive  from 
Her  Majesty  the  Queen  the  sum  of  one  hundred  and  fifteen 
thousand  dollars  (Sll 5,000)  as  the  damages  suffered  by  them  by 
reason  of  their  having  been  deprived  of  the  possession  and  use 
of  the  Windsor  Branch  Railway  from  the  1st  of  August,  1877, 
to  the  1st  of  December,  1879.  Their  Lordships  also  find  that 
the  appellant  company  are  entitled  to  receive  the  costs  incurred 
by  them  in  the  principal  and  cross  appeals, 

ENGLISH  NOTES. 

A  further  point  was  decided  in  the  case  of  Thomas  v.  Reg.  on  the 
1>5th  of  November,  1874  (reported  L.  R.  10 'Q.  B.  44),  namely,  that 
the  riglit  to  discovery  of  documents  under  the  50th  section  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  doe.s  not 
extend  to  the  proceedings  under  the  Petitions  of  Riglit  Act,  1860 
(23  &  24  Vict.  c.  34),  so  as  to  give  the  suppliant  any  right  to  discov- 
ery of  documents. 

The  topic  of  petitions  of  right  lias  already  been  fully  treated  iu 
the  notes  to  Ko.  18  of   "Action,"  I   R.  C.  815  et  scq .,  and  under  No. 


222  riLOTACi-;. 

No.  1.  — The  Maria,  1  Wm.  Bobinson,  95.  — Sule. 

10  of  ''  Crown,"  8  R.  C.  2G7  et  seq.  The  above  cases,  as  leading  case* 
on  petitions  of  riglit  under  tlie  Act  of  1860,  have  been  considered  use- 
ful to  be  set  forth  at  length  under  this  heading. 

AMERICAN   NOTES. 

As  was  stated  in  the  American  note  to  No.  10  of  "  Crown,"  8  R.  C.  274, 
there  is  no  doctrine  in  America  corresponding  to  that  of  the  petition  of  riglit  in 
England.  The  American  states  are  not  subject  to  suit  in  their  own  Courts  or 
those  of  other  .states  without  their  express  consent.  See  23  Am.  &  Eng.  Encycl. 
of  Law,  1st  ed.  pp.  83  et  seq. ;  1  Stimson,  American  Statute  Law,  sect.  75. 


PILOTAGE. 

No  1.— THE   MAKIA. 
(1839.) 

RULE. 

Where  a  pilot  is  taken  on  board  under  compulsion  of 
law,  the  ship-owner  is,  upon  general  principle,  and  irre- 
spective of  any  express  statutory  exoneration,  not  liable 
for  damage  caused  by  the  fault  of  the  pilot. 

The  Maria. 

1  Wni.  RobiiLsoi),  95-111. 

Compulsory  Pilotage.  —  I/nmunily  of  Oivners  for  Damage  occasioned  hy  Defavlt 

of  the  Pilot. 

[95]  The  owners  of  a  foreign  vessel  proceeding  up  tlie  river  Tyne,  with  u. 
duly  licensed  pilot  on  board,  under  the  provisions  of  the  Newcastle  Pilot 
Act,  held  not  to  be  responsible  for  damage  occasioned  by  the  default  of  such 
pilot. 

Construction  of  the  Act  41  Geo.  III.  c.  80.  Under  6th  section,  compulsory 
upon  masters  of  foreign  ships  to  take  a  pilot  on  board. 

Effect  of  such  compulsion,  that  independent  of  the  Act  5  Geo.  IV.  c.  ."lo, 
upon  general  principles  tlie  owners  are  not  responsible. 

This  was  a  cause  of  damage  by  collision,  promoted  by  the 
owners  of  The  Wchsters,  a  British  vessel,  against  the  Prussian  ship 
llic  Maria. 
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The  Act  on  petition  on  behalf  of  The  Wcbster.n  set  forth,  "  That 
(in  the  11th  of  May,  1839,  the  schooner  The  Wehsters  v/as  on  her 
return  voyage  to  Newcastle-upon-Tyne,  laden  with  a  cargo  of  peas ; 
that  in  the  forenoon  of  the  said  day,  wdien  about  half  flood,  the 
said  schooner  was  got  under  weigh  to  proceed  up  the  river  Tyne ; 
that  the  tide  being  weak,  and  it  being  nearly  a  calm,  with  the 
wind  light  from  the  eastward,  the  schooner's  boat  with  two  hands 
on  board  was  attached  by  a  rope  ahead,  in  order,  by  rowing,  to 
assist  the  said  schooner  in  her  progress  up  the  said  river;  that  in 
rounding  I>ell  I'oint,  a  brig  or  snow  (which  afterwards  proved  to 
be  the  foreign  ship  Maria,  the  vessel  proceeded  against)  was 
observed  in  tow  of  a  steamboat  or  tug  coming  up  rapidly  astern 
of  the  said  schooner;  and,  at  the  same  time,  another  vessel,  also 
in  tow  of  a  steam  tug,  was  observed  coming  down  the  river  ahead ; 
that  the  said  schooner  being  in  a  proper  situation  or  fair  way,  it 
was  not  necessary  that  she  should,  nor  did  she  alter  her  position ; 
that  George  Chapman,  the  master  of  the  said  schooner, 
hailed  The  Maria,  and  told  the  *  persons  on  l^oard  her  to  [*  96] 
ease  the  steamboat  and  not  tow  into  the  said  schooner; 
that  when  the  said  schooner  had  reached  opposite  Bell  Point, 
which  is  situated  about  five  miles  up  the  said  river,  the  said  brig 
Maria,  notwithstanding  she  was  repeatedly  hailed  to  ease  the 
steam  of  her  tug,  came  into  collision  with  her,  and  ran  into  the 
starboard  mainchains,  and  thereby  did  the  said  schooner  consider- 
able damage;  that  at  the  time  of  the  collision  the  schooner  was  in 
charge  of  a  branch  river  pilot  on  the  said  river  Tyne ;  that  every 
precaution  was  used  in  keeping  the  said  schooner  in  a  proper  situa- 
tion ;  that  there  was  sufficient  room  for  the  said  tug  to  have  passed 
the  said  schooner,  if  sufficient  precaution  had  been  used ;  and  that 
the  collision  in  question  was  solely  owing  to  the  mismanagement 
or  neglect  of  those  on  board  the  said  brig,  and  not  through  any 
fault  of  those  on  board  the  schooner. " 

The  reply  on  the  part  of  The  Maria  denied  that  the  accident 
was  occasioned  by  the  mismanagement  of  those  on  board  her ;  on 
the  contrary,  it  alleged,  '"'  That  at  the  time  the  brig  Maria,  came 
up  with  The  Websters,  a  large  ship,  called  The  Grafton,  was 
observed  coming  down  the  river,  the  schooner  IFehsters  being  at 
such  time  on  the  larboard  bow  of  the  brig;  that  the  foresaid  ship. 
The  Grafton,  was  coming  direct  towards  the  schooner  and  brig, 
and  that  her  helm  was  ported  in  order  to  go  to  the  southward  of 
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The  Wehsters,  but  that  she  did  not  answer  her  port  helui,  in  con- 
sequence of  which  slie  ran  foul  of  The  Wehsters,  and  that  by  the 
violence  of  the  blow,  the  schooner  was  forced  to  the  northward, 
and  driven  with  her  starboard  side  across  the  bows  of  the  said  brig 
Maria,  and  that  such  collision  arose  entirely  from  the  said 
[*  97]  barque  Grafton  not  *  answering  her  helm,  and  that  the 
damage  complained  of  in  this  cause  was  occasioned  thereby, " 
&c. ,  &c. 

It  was  also  further  set  forth  on  the  part  of  The  Maria,  that  the 
brig  Maria  was  a  foreign  vessel,  and  at  the  time  of  the  collision 
was  under  the  charge  of  a  duly  licensed  pilot,  taken  on  board 
under  the  provisiojis  of  the  Newcastle  Pilot  Act,  41  Geo.  III.  c. 
86,  s.  6,  and  that  in  virtue  of  that  Act,  as  also  of  the  General  Act, 
6  Geo.  IV.  c.  125,  s.  55,  even  if  the  damage  had  been  occasioned 
by  her,  as  alleged,  the  owners  were  not  responsil)le  in  this  cause. 

The  cause  was  argued  on  a  former  Court  day  by  the  Queen's 
Advocate  on  l)ehalf  of  the  owners  of  The  Welsters,  who  submitted  : 

That  in  point  of  law,  under  the  circumstances  of  the  case,  tlie 
owners  of  The  Maria,  were  not  exonerated  on  the  ground  of  a  pilot 
lieing  on  board  at  the  time  of  the  collision,  because  it  was  not 
compulsory  upon  the  master  to  take  such  pilot  on  board.  That 
upon  this  ground  alone  had  the  exemptions  in  other  cases  been 
allowed.  That  in  the  case  reported  in  the  third  volume  of  Price's 
Pteports,  The  Attorney-General  v.  Case  (3  Price  302,  17  R.  R.  566), 
whicli  was  a  case  under  the  ya-ovisions  of  the  Liverpool  Act,  an 
Act  similar  in  its  operation  with  the  Newcastle  Act  now  relied 
on,  the  exemption  of  the  owners  was  overruled  upon  this  point : 
viz.,  "  That  although  a  pilot  was  on  board  at  the  time,  it  was  not 
compulsory  upon  the  master  to  have  taken  such  pilot  on  lioard," 
and  upon  the  merits  of  the  case  he  also  submitted  that  The  Maria 
was  in  fault,  and  consequently  that  the  owners  were  responsible. 

Phillimore,  conirii,  contended  on  behalf  of  The  Maria:  — 
[*  98]  *  That  with  respect  to  the  merits  of  the  case,  the  accident 
was  not  the  fault  of  Tlie  Maria,  but  of  The  Grafton,  which 
had  driven  against  The  Wehsters  and  forced  her  across  the  bows  of 
The  Maria  as  pleaded  in  the  reply  to  the  Act  on  petition  ;  and  with 
respect  to  the  law  of  the  case,  he  submitted,  that  under  the  ])ro- 
vision  of  tlie  Newcastle  Act,  41  Geo.  III.  c.  86,  a  compulsory 
obligation  was  imposed  upon  the  master  to  take  the  pilot  on  l)oard, 
and  that  consequently,  iiy  the  onth  section  of  the  6  Geo.  IV. ,  and 
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also  upon  the  authority  of  the  case  decided  iu  Cm-ruthers  v.  Si/de- 
hotham,  4  ]\I.  &  S.  77  (16  \l.  E.  392),  his  parties  were  entitled  to 
be  dismissed  with  costs. 

Judgment.  — Dr.  LrsiiiNGTON  :  — 

I  am  exceedingly  glad  that  I  have  taken  time  to  deliberate  before 
I  gave  my  opinion  in  this  cause.  The  result  of  that  deliberation 
has  been  to  induce  me  to  investigate  with  great  care  the  cases  that 
have  been  cited  in  the  arguments  of  the  learned  counsel,  and  I 
hope  that  some  considerable  light  has  been  thrown  upun  my  mind 
with  respect  to  the  present  question  in  consequence  of  that 
investigation. 

The  facts  of  the  case  lie  in  a  narrow  compass. 

The  collision  took  place  when  the  two  vessels,  The  Maria  and 
The  Wchsters,  were  proceeding  up  the  river  Tyne.  The  action  is 
brought  against  Tlie  Maria,  and  it  is  alleged  that  the  collision 
was  occasioned  by  the  neglect,  misconduct,  or  want  of  seamanship 
of  the  persons  on  board  that  vessel.  I  should  also  state,  that  The 
Maria  was  in  tow  of  a  steam  vessel  at  the  time,  and  that  The 
Wehsters  was  proceeding  by  the  assistance  of  her  own  boat  to 
ascend  the  river  to  the  port  of  her  destination. 

The  defence  set  up  on  the  part  of  The  Maria  is  *  twofold.  [*  99] 
They  do  not  deny  the  fact  of  the  collision,  or  impute  blame 
to  the  persons  on  board  The  Wehsters ;  but  it  is  contended,  first, 
that  The  Maria  is  a  foreign  vessel  having  a  pilot  on  board  in  com- 
pliance with  the  local  Acts ;  and  secondly,  that  the  accident  was 
occasioned  by  another  vessel,  The  Grafton,  which  in  coming  down 
the  river  struck  the  larboard  side  of  The  Wehsters,  and  drove  that 
vessel  with  her  larboard  side  across  the  bows  of  The  Maria. 

The  question,  therefore,  is  a  mixed  question  of  law  and  of  fnct. 
In  delivering  my  judgment,  I  shall  first  address  myself  to  the  ([ues- 
tion  of  law,  and  afterwards  to  the  consideration  of  the  facts  wliich 
it  may  be  necessary  to  dispose  of  in  this  case. 

With  respect  to  the  law  of  the  case,  the  first  question  is,  whether 
The  Maria,  if  the  responsibility  would  otherwise  fall  upon  her, 
can  successfully  plead,  in  exemption  of  the  owners'  liability,  that 
she  had  a  pilot  on  board,  and  if  she  can  so  successfully  plead, 
-another  question  might  then  arise  whether  the  collision  occurred 
in  consequence  of  the  want  of  skill  or  negligence  of  that  pilot. 

Now    the    leading    principle  of  the  Legislature  in  exonerating 
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owners  from  any  damage  occasioned  by  their  vessels  having  pilots 
on  board,  is  this ;  that  the  masters  are  compellable  to  take  such 
pilots  on  board,  and  the  owners  are  not  responsible  for  the  acts  of 
persons  to  mIioui  they  are  thus  forced  to  commit  the  management 
of  their  property,  and  over  whom  they  have  no  control.  This,  I 
apprehend,  is  a  rule  founded  on  a  great  principle  of  justice  and 
equity.      It  is  a  rule  also  supported  by  the  authority  of  the  case 

which  has  been  cited,  I  mean  the  case  of  The  Attornci/- 
[*  100]    General  V.  Case,  reported  in  the  third  *  volume  of  Price's 

Reports  (3  Price,  302,  17  E.  Pt.  566),  which  it  will  be 
necessary  to  examine  with  much  particularity.  Now  in  the 
ease  referred  to,  the  vessel  doing  the  damage  and  held  responsible 
was  The  Cohcmhus  ;  she  was  lying  at  anchor  in  the  river  Mersey, 
when  she  dragged  her  anchor  and  fell  foul  of  The  Bittern,  a  King's 
ship,  and  occasioned  the  damage  in  the  collision. 

In  tliat  case  the  opinion  of  the  Court  of  Exchequer,  p](jnounced 
by  the  very  learned  Chief  Baron  Thompson,  was  to  this  dlect :  — 
That  the  general  Pilot  Act,  02  Geo.  III.  c.  39,  hnd  no  general 
operation  over  all  pilots  duly  licensed  throughout  the  kingdom, 
but  was  confined,  unless  where  otherwise  particularly  expressed, 
to  the  pilots  specially  enumerated  in  the  Act  itself;  that  therefore 
it  did  not  extend  generally  to  pilots  licensed  under  the  Liverpool 
Act  (37  Geo.  III.  c.  78),  and  that  the  question  whether  the  taking 
of  a  pilot  was  compulsory  or  not,  must  depend  upon  the  construc- 
tion of  the  Liverpool  Act  alone.  It  was  also  further  decided  in 
that  case,  that  the  Liverpool  Act  did  not,  under  the  circumstances 
of  the  case,  render  it  compulsoiy  upon  the  master  to  talce  the  pilot. 
The  Columbus  was  lying  at  anchor  in  the  river  Mersey  ;  this  is 
an  important  particular  to  be  noticed.  ]>y  the  31st  and  34th  sec- 
tions of  the  Liverpool  Act,  it  is  provided,  that  any  vessel  whilst 
lying  at  anchor  may  require  a  ])ilot  to  remain  on  board,  upon  pay- 
ment of  five  shillings  per  day  for  his  services.  It  was  purely 
optional,  tlicrefore,  to  liave  a  pilot  on  board  or  not.  What  follows 
upon  tliis  ?  "  That  the  owners  of  The  Columhvs  were  liable  to  tlie 
damage,  because  tlie  master,  in  electing  to  take  the  pilot  on  board, 

took  him  as  the  servant  of  the  owners ;  and  by  the  gen- 
[*  101]   eral   law   owners  are  responsible  for  the  *  acts  of  their 

agents. "  There  is  a  confusion  in  the  report  of  that  case 
which  lias  raised  much  difficulty,  and  the  report  cannot  be  recon- 
ciled with   the  decision   that  was  given  upon  that  or-casion.      The 


K.  C.  VOL.  XXI.]  PILOTAGE.  227 

No.  1.  — The  Maria,  1  Wm.  Bobinson,  101,  102. 

ground  iijirm  which  it  was  decided  was  as  T  liave  already  stated  ; 
but  it  never  was  decided  that  a  clause  requiring  a  pilot  to  be  taken 
on  board,  or  if  not  taken,  the  pilotage  to  be  paid,  was  not 
compulsory. 

The  words  of  the  learned  Judge  in  delivering  the  opinion  of  the 
Court  were  these :  "  There  is  nothing  here  compulsory  upon  the 
master  or  owner  to  take  on  board  a  pilot  whilst  he  is  riding  at 
anchor  in  the  river  Mersey.  It  is  optional  in  him  whether  he 
will  do  so  or  not;  but  if  he  chooses  to  do  so,  he  is  to  pay  the 
pilot  at  the  rate  of  five  shillings  for  every  day  he  shall  attend,  and 
no  more.  His  obligation  to  take  a  pilot  (even  if  the  Act  of  the 
37th  is  to  be  taken  as  connected  with  the  Act  of  the  52  Geo. 
III.)  is  only  on  his  proceeding  to  sea  and  refusing  to  take  on  board 
a  pilot  so  licensed.  There  is  no  penalty  for  not  taking  on  board 
a  pilot  whilst  lying  in  the  river  Mersey,  but  he  is  entitled,  if  he 
thinks  fit,  to  command  the  services  of  a  pilot  whilst  so  lying  at 
anchor,  paying  him  at  the  rate  here  specified ;  and  it  is  for  that 
accommodation  that  he  is  to  pay  the  five  shillings  if  he  refuses  to 
take  him  on  board,  upon  the  vessel  proceeding  to  sea. "  The 
learned  Judge  then  went  on  to  say  :  "  He  was  not  compellable  at 
thri  time  in  any  way,  either  under  the  penalty  of  double  wages  or 
of  paying  even  the  single  wages,  to  have  any  pilot  on  board ;  it 
was  his  own  act  to  have  him,  and  it  can  be  only  in  the  case  of 
such  an  officer  having  been  forced  upon  liini  without  Ids  own 
election  that  the  responsibility  of  the  owner  can  possibly  be 
discharged. " 

*  It  is  therefore  quite  clear  to  my  mind,  that  the  case  [*  102] 
to  which  I  have  just  adverted  was  rightly  decided ;  and 
it  is  also  equally  clear,  that  it  was  decided  simply  upon  the 
ground  that  when  a  pilot  is  taken  on  board,  and  it  is  optional  for 
the  master  to  have  that  pilot  or  not,  the  owners  are  responsible 
for  his  acts.  But  no  decision  was  given  as  to  what  was  or  was  not 
a  compulsory  necessity. 

A  question  very  similar  was  again  raised  in  the  case  of  Car- 
ruthers  v.  Sydchotham,  4  M.  &  S.  77  (16  E.  E.  392).  This  case, 
I  find  in  the  last  edition  of  Lord  Tenterden's  Book  on  Shipping, 
was  argued  and  determined  in  the  Court  of  King's  Bench  in  the 
interval  between  the  argument  and  judgment  in  the  Exchequer. 
!rhe  question  in  Carruthcrs  v.  Sydehotliam,  was  upon  a  policy  of 
assurance,  whether  the  assured  could  recover  upon  the  policy  for 
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the  amount  of  certain  goods  which  had  been  damaged  l)y  the 
stranding  of  the  vessel  through  the  mismanagement  of  a  pilot  on 
board  duly  licensed  under  the  Liverpool  Act. 

The  circumstances  of  the  two  cases  therefore  was  different,  but 
the  principle  to  be  decided  was  the  same  in  both ;  and  in  arguing 
the  case  in  Carrut/wrs  v.  St/dcbotha/n,  it  was  much  discussed 
whether  a  necessity  was  imposed  upon  the  master  or  owner  to  take 
a  pilot  on  board  under  the  provisions  of  the  Liverpool  Act  in  con- 
junction with  the  General  Act.  In  the  judgment  of  the  Court  this 
point  was  decided  in  the  affirmative,  and  the  Court  held  that  the 
General  Act  did  operate  upon  the  Liverpool  Act,  and  that  by  virtue 
of  such  General  Act  the  taking  on  board  the  pilot  was  compulsory. 
It  is  observed  by  Lord  Tenterden,  in  the  last  edition  of 
[*  103]  his  Work  on  *  Shipping,  that  the  two  gases  are  not 
easily  reconcilable  with  each  other  in  all  that  was  said  by 
the  learned  Judges,  and  the  learned  Lord  then  proceeds  to  remark 
with  reference  to  tliose  decisions :  "  It  may  be  inferred  from  tlie 
two  cases  considered  together,  that  where  the  master  is  bound  by 
Act  of  Parliament  under  the  penalty  to  place  liis  ship  in  the  charge 
of  a  pilot,  and  he  does  so  in  compliance  with  the  provisions  of 
such  Act,  the  ship  is  not  to  be  considered  as  under  the  manage- 
ment of  the  owners  or  their  servants,  but  wlien  it  is  in  the  election 
or  discretion  of  the  master  to  take  a  pilot  or  not,  and  he  thinks 
fit  to  take  one,  the  pilot  so  taken  is  to  ])e  considered  as  a  servant 
of  the  owners.  To  what  extent  and  under  what  particular  circum- 
stances the  master  is  thus  bound  to  place  his  vessel  under  tlie 
charge  of  a  Liverpool  pilot  may,  in  many  cases  at  least,  be  con- 
sidered as  undecided. "  Now  is  it  necessary  for  me  to  decide  be- 
tween the  conflicting  opinions  of  sucli  higli  authorities  as  tlie 
Court  of  King's  Bench  and  the  Court  of  Exchequer?  And  if  it 
were  necessary  so  to  do,  is  there  any  express  distinction  between 
the  statutes  52  Geo.  III.  and  G  Geo.  IV.  ? 

Some  slight  difference  undoubtedly  there  is  in  the  wording  of 
the  statutes  in  (piestion,  but  I  can  find  no  material  distinction  in 
their  effect.  In  forming  my  opinion  in  the  present  instance,  my 
judgment  must  be  founded  upon  the  statute  6  Geo.  I^^ ,  and  espe- 
cially upon  the  55th  section  of  that  statute. 

Now  the  55th  section  provides  in  the  following  terms  :  "  That 
no  owner  or  master  of  any  ship  or  vessel  shall  be  answerable  for 
any  loss  or  damage  which  shall  happen  to  any  person  or  persons 
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whomsoever,   for   or   by  reason  or  means  of  any  neglect, 

*  default,   incompetency,  or    incapacity    of   any    licen.sed   [*  104] 

pilot  acting  in  charge  of  any  such  ship  or  vessel  under  or 

in  pursuance  of  any  of  the  provisions  of    this    Act."      Then  the 

question,  if  I  have  to  decide  it  at  all,  is  this  :  whether  or  no  the 

pilot  in  this  case  was  duly  licensed  and  acting  in  charge  under  the 

provisions  of  the  Act  ?     And  this  is  a  point  of  very  considerable 

difficulty  to  be  determined. 

If  I  look  to  the  6th  section  of  the  Act  in  question,  I  find,  "  It 
shall  be  lawful  for  the  corporation  of  the  Trinity  Houses  of  Hull 
and  Newcastle, "  the  one  we  are  now  considering,  "  to  appoint  sub- 
commissioners  to  examine  pilots,  and  give  licences  to  them  to  pilot 
ships  and  vessels  into  or  out  of  any  ports,  harbours,  or  places 
within  the  limits  of  their  jurisdiction.  "  Is  any  authority  here 
given  to  the  corporation  of  the  Trinity  Houses  of  Hull  and  New- 
castle to  grant  licences,  rendering  a  iiilot  so  licensed  a  licensed 
pilot  under  the  general  provisions  of  the  Act  ? 

Again  the  89th  section  likewise  provides  that  the  Act  shall  not 
"  extend  to  ports  in  relation  to  which  particular  provision  shall 
have  been  made  in  any  particular  Act  or  Acts  of  Parliament,  to 
the  pilots  or  pilotage,  or  the  pilotage  within  the  limits  prescribed 
by  any  Act  or  Acts  of  Parliament  relating  to  pilotage  for  such 
ports.  "  Upon  these  two  sections  of  the  Act,  then,  I  doubt  very 
much  whether  I  could  with  propriety  apply  the  55th  section  of  the 
General  Act  of  6  Geo.  IV.  to  the  case  of  a  Newcastle  pilot 
appointed  under  the  circumstances  of  this  case.  But  it  is  not 
necessary  for  me  to  determine  this  ])oint  upon  the  present  occasion, 
for  reasons  to  which  I  will  presently  advert ;  and  I  gladly  forbear 
to  take  upon  myself  unnecessarily  the  difficult  task  of 
deciding  upon  the  conflicting  opinions  *  in  the  eases  of  the  [*  105] 
Attorncij-Geiiei'al  v.  Case  and  Carruthcrs  v.  Si/dehot/uc/a 
to  which  I  have  already  referred. 

I  must  now,  however,  take  another  view  of  CarnUJic/'s  v.  S./dc- 
hotham,  which  bears  very  strongly  upon  the  question  I  have  to 
decide,  ami  observe  the  difference  between  the  circumstances  of 
that  case  and  the  case  of  the  Attorney-General  v.  Case.  In  the 
case  of  the  Attorney -General  v.  Case,  TJie  Columbus,  the  vessel 
proceeded  against,  was  lying  at  anchor.  In  Carruthers  v.  Syde- 
hotham,  TJie  Alexander  was  proceeding  up  the  river  homeward 
bound  with  a  pilot  on  board. 
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Now  the  Livei-pool  Act  provides  for  the  three  following  cases : 
1st,  The  case  of  vessels  homeward  bound ;  2nd,  of  vessels  out- 
ward bound;  and  lastly,   of    vessels  lying    at  anchor;    and    with 
reference  to  homeward  bound  vessels,  it  is  provided  in  the  24th 
section  of  tlie  Act,  that  if  the  master  refuses  to  take  a  pilot  on 
board  he  is  liable  to  the  payment  of  pilotage.      There  is,  therefore, 
this  distinction  in  the  two  cases ;  that  in  the  case  of  a  vessel  at 
anchor,  the  taking  of  a  pilot  on  board  is  perfectly  optional  witli 
the    master;  but  in  the  case  of  a  homeward    bound  vessel,  it  is 
enjoiiied  upon  him  by  the  provisions  of  the  Act,  and  if  he  refuses 
so  to  do  he  is  rendered  liable  to  the  payment  of  the  pilotage  dues. 
This,  in  my  opinion,  amounts  to  a  compulsion  to  take  such  pilot 
on  board,  and  it  was  so  held  by  the  learned  Judges  by  whom  the 
case  of   Carruthcrs  v.  Si/dehotJuim  was  decided.      "What  says  Mr. 
Justice  Le  Blanc  ?     He   says,   "  It  appears  that  the  master  was 
compellable  by  law  to  take  on  board  a  pilot,  and  it  was  in  conse- 
quence   of    his    misconduct    that    the    vessel    was    placed 
[*  106]   *  in  such  a  situation  that  when  the  water  left  her  she  fell 
upon  her  side  and  thus  the  damage  happened.  " 
Without  going  further  into  the  case,  it  is  sufficient  to  observe, 
that  Lord   Ellenborou(iII  and    Mr.    Justice  Bayley  were  of  the 
same  opinion,  that  the  master  was  compelled  to  take  a  pilot  on 
board.       But  it  may  be  said,   that  admitting,   in  the  case  of   7/V 
Alexander,  that  the  taking  a  pilot  was  compulsory,  does  it  there- 
fore follow  that  the  owners  would  be  exempted  from  the  damnge 
done  by  their  vessel,  unless  the  30th  section  of  52  Geo.  III. ,  or  as 
in   this  case  the  HSth  section  of  6  Geo.    I\'. ,  a])plies  to  give  the 
indemnity  ? 

Now  I  am  of  opinion,  that  independently  of  the  ex])ress  puvi- 
sions  in  those  statutes,  the  compulsory  taking  of  a  pilot  does  upon 
general  principles  relieve  the  owner  from  all  responsibility  for  b.is 
acts.  Observe  the  expression  of  Mr.  Justice  Le  Blanc  :  "  Inde- 
pendently of  the  general  principle,  the  Pilot  Act  provides, "  &c. 
Although,  therefore,  his  judgment  was  founded  upon  the  o])inion 
that  the  55th  section  did  apply  to  the  Livery)ool  Act  in  the  jtartic- 
ular  case  he  was  deciding,  he  clearly  recognised  the  general  prin- 
ci])le,  and  this  principle  is  one  that  is  recognised  by  common  sense 
and  justice  all  over  the  world.  Supjiosing,  then,  the  General 
Pilot  Act  not  to  apply  in  this  case,  is  not  the  general  ])rinciple 
alone  sufficient  to  exonerate  the  owners  ?     I  think  it  is,  and  for 
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this  rea«ou  :  upon  general  principle,  a  man  is  answerable  for  the 
acts  of  his  servants,  for  injuries  done  by  them  to  others  within  the 
scope  of  their  employment;  and  why  ^  Because  he  selects  them, 
and  the  selection  is  voluntary.  lUit  if  a  man  is  conqielled  to 
em])loy  another,  the  principle  upon  which  liability  depends  wholly 
fails. 

*  These  are  nearly  the  words  in  which  Lord  Chief  Jus-  [*  107] 
t^ce  Eyre  laid  down  the  principle  of  law  respecting  the 
responsibility  of  owners.  If  it  were  necessary  to  trace  the  prin- 
ciple further,  I  might  refer  to  the  case  of  Nicholson  v.  Mouncey, 
reported  in  3  East,  384  (13  11.  \\.  501);  but  it  is  not  necessary  to 
go  into  the  consideration  of  that  case.  I  may  here,  however, 
notice  that  it  has  been  said,  tliat  a  contrary  doctrine  has  been  laid 
down  by  Chief  Justice  Mansfield  in  the  case  of  Boiuclier  v.  Noid- 
iitrom,  1  Taunt.  56(S  (10  I',  li.  608);  but  on  looking  to  the  report, 
it  is  evident  that  the  doctrine  said  to  have  been  delivered  by  Chief 
Justice  Mansfield  applied  to  a  very  different  case.  Then  what  is 
the  result  upon  my  mind  of  the  two  important  cases  to  which  I 
have  so  fully  adverted,  leaving  out  of  consideration  the  (question 
of  the  general  operation  of  the  Pilot  Act,  and  its  applicability  to 
pilots  appointed  by  local  authorities  ?  It  is  this :  I  think  both 
cases  were  rightly  decided.  The  case  of  the  Attorney- General  v. 
Cane,  because  there  was  no  compulsion  to  take  a  pilot.  That  oi 
Carruthers  v.  Sydehothaut,  because  the  taking  a  pilot  was  coni])ul- 
sory,  and  the  insurers  were  only  liable  upon  that  ground  and  not 
otlierwise.  After  this  long,  but  as  I  conceive  necessary  prelim- 
inary examination  of  the  cases  and  principles  on  which  they  were 
decided,  I  now  come  to  the  present  case,  and  I  shall  apply  the 
principles  I  have  laid  down  to  it. 

If  the  taking  a  pilot  on  board  was  compulsory,  and  the  collision 
was  occasioned  by  the  fault  of  that  pilot,  I  shall  hold  the  owners 
of  Tlie  Maria  exempt  from  responsibility,  upon  general  principle, 
without  reference  to  Acts  of  I'arl lament,  for  in  that  case 
the  ■'  pilot  was  not  their  servant,  and  the  maxim  qui  facit  [*  108] 
2oer  alium  facit  per  sc,  does  not  apply.  If,  on  the  contrary, 
the  taking  a  pilot  was  voluntary,  then  he  was  the  servant  of  the 
owners,  and  the  owners  are  responsible,  unless  the  Geneial  Pilot 
Act,  which  takes  away  responsibility,  applies  to  a  foreign  vessel 
so  circumstanced,  and  to  cases  where  it  is  optional  to  take  a  pilot 
or  not. 
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Now  Tlie  Maria  was  a  foreign  vessel.  How  came  she  then  to 
take  a  pilot,  and  what  obligation  was  there  upon  her  so  to  do  ? 
For  the  purpose  of  ascertaining  this  point,  I  must  look  to  the 
words  of  the  Newcastle  Act,  which  compel  vessels  proceeding  up 
the  Tyne  to  take  a  pilot  on  board,  and  in  the  6th  section  of  that 
Act  I  tind,  "  That  the  owners  or  masters  of  any  foreign  ships  or 
vessels  resorting  to  or  coming  into  or  departing  from  the  said  port 
of  Newcastle,  or  any  of  the  creeks  or  members  belonging  thereto, 
shall,  and  they  are  hereby  '  obliged  '  and  '  required  '  respectively 
to  receive,  take  on  board,  and  employ  in  the  piloting  and  conduct- 
ing such  their  ships  or  vessels,  such  pilots  licensed  as  aforesaid  ; 
and  in  case  of  their  neglect  or  refusal  to  receive  and  employ  such 
pilots  as  aforesaid,  they  shall  severally,  nevertheless,  answer  and 
pay  to  the  said  master  pilots  and  seamen  the  aforesaid  pilotage 
duties.  "  Now  does  the  section  in  question  impose  any  compulsory 
duty  and  necessity  upon  the  owner  or  master  to  take  a  pilot  on 
board?  I  am  most  clearly  of  opinion  that  the  section  referred  to 
is  compulsory.  If  it  had  been  enacted  simply  that  a  pilot  should 
be  taken  without  providing  that  in  ease  a  pilot  was  not  taken, 
the  pilotage  should  be  paid,  the  master  would  clearly  have  been 

liable  to  be  indicted  for  a  misdemeanour  in  refusing  to 
[*  109]    take  him,  for  every  *  breach  of  an  Act  of  Parliament  within 

British  jurisdiction  is  an  indictable  offence,  whether  com- 
mitted by  a  foreigner  or  not.  But  assuming  that  all  criminal  pro- 
ceedings are  done  away  with  by  the  clause  enacting  the  pilotage  to 
be  paid,  is  it  less  compulsory  upon  the  master  to  have  such  pilot 
on  board  ?  It  was  so  urged  in  the  argument  of  counsel,  upon  the 
supposition  that  such  argument  had  prevailed  in  the  case  of  the 
Attor  lie  I/- General  v.  Case  ;  but  I  have  shown  that  there  is  a  mistake 
in  the  report  of  that  case,  and  that  the  case  itself  is  no  authority 
for  any  such  position.  I  have  also  further  shown,  that  in  the  cape 
of  Carrufhcrs  v.  Si/dehothavi  much  weaker  words  were  considered 
compulsory.  In  the  Liverpool  Act  there  are  no  such  words  os 
"  obliged"  and  "  required,"  but  simply  that  if  no  pilot  is  taken, 
the  pilotage  shall  be  paid.  But  independent  of  authorities,  look 
at  the  words  of  the  Act  themselves,  "obliged"  and  "required;" 
they  are  compulsory  per  sc.  But  is  not  the  making  the  neglect 
to  take  a  pilot  punishable  with  payment  of  the  pilotage  also  a 
comj)ulsion  upon  the  owners  ?  Suppose  the  statute  had  mentioned 
ten  times  tlie  amount  of  the  ])ilotage?  where  would  be  the  differ- 
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ence  ?  It  would  only  be  iu  the  degree  of  the  coiupulsiou,  but  not 
in  the  compulsion  itself.  1  have,  therefore,  no  hesitation  in  say- 
ing, that  this  pilot  so  taken  on  board  in  obedience  to  the  Act  of 
Parliament  was  taken  by  com))ulsion,  and  if  by  compulsion,  the 
owners  are  not  resp(jnsible  for  his  acts.  Then  what  is  the  true 
description  of  the  facts  of  this  case  ?  The  owners  of  The  Wehstcrs 
charae  generallv,  that  the  collision  took  ijlace  from  the  fault  of 
those  on  board  lite  Maria.  Now  the  fault,  if  fault  there  was, 
consisted  either  in  proceeding  to  the  northward  of  TJic 
*  Wehsters  or  in  not  slackening  the  speed  of  The  Maria  by  [*  110] 
casting  off'  the  tow^  rope  or  easing  it.  If  the  fault  lay  iu 
proceeding  to  the  northward,  it  was  the  fault  of  the  pilot,  and 
the  owners  are  not  responsible.  If,  on  the  other  hand,  the  fault 
consisted  in  the  not  slackening  The  Maria's  course,  upon  whom 
does  the  blame  attach  ?  Not  upon  the  master,  for  the  conduct  of 
the  vessel  was  with  the  pilot;  and  it  would  be  a  most  dangerous 
doctrine  to  hold,  except  under  most  extraordinary  circumstances, 
that  the  master  could  be  justified  iu  interfering  with  the  pilot  iu 
his  proper  vocation.  If  the  tv.'o  authorities  could  so  clash,  the 
danger  would  l)e  materially  augmented,  and  the  interests  of  the 
ow^ners,  which  are  now  protected  both  by  the  general  principles  of 
law  and  specific  enactments  from  liability  for  the  acts  of  the  pilot, 
would  be  most  severely  prejudiced.  If  no  order  was  given  to 
ease  the  steamer,  the  fault  was  in  the  pilot,  not  in  the  master ; 
the.  owner,  therefore,  in  this  view  of  the  case,  would  not  be 
responsible. 

It  is  needless  to  prosecute  the  inquiry  further  to  the  case  of  the 
steamer  itself,  for  it  is  not  alleged,  and  could  not  be  imagiued, 
that  the  steamer  would  not  fulfil  the  orders  of  the  pilot ;  and  there 
is  no  proof  of  any  disobedience  on  the  part  of  the  seamen  on  board 
the  steamer.  With  respect  to  The  Grafton,  I  see  no  occasion  to 
consider  whether  the  accident  did  or  did  not  arise  from  the  fault 
of  the  persons  on  board  her;  for  if  it  did,  there  can  l)e  no  dispute 
that  The  Maria  is  not  responsible. 

Assuming,  therefore,  that  the  accident  was  occasioned  by  The 
Maria,  I  am  of  opinion  that,  under  the  circumstances  of  this  case, 
it  was  the  fault  of  the  pilot  who  was  taken  by  compulsion,  and 
that  the  owners  are  consequently  not  liable. 

*  The  opinion  I  have  thus  formed  in  this  case  is  founded  [*  111] 
upon   the  general   ]iiiiiciples  of   reason  and  justice;    that 
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no  one  should  be  chargeable  with  the  acts  of  another  who  is  not 
an  agent  of  his  own  election  and  choice ;  and  I  further  think,  that 
it  would  be  contrary  to  all  sense  of  equity,  to  say  to  the  owners  of 
a  foreign  vessel,  "  You  sliall  take  a  pilot  of  our  selection,  of  oui- 
appointment;  be  he  drunk  or  sober,  negligent  or  careful,  skilful  nr 
ignorant,  you  shall  be  responsible  for  his  conduct,  unless  you 
choose  to  submit  to  the  penalty,  and  penalty  it  is,  of  paying  the 
pilotage  for  nothing. " 

I  therefore  dismiss  the  owners  of  Tlic  Maria  from  the  present 
suit,  but  without  costs. 

ENGLISH   NOTES. 

Tho  subject  of  the  imirumity  of  owners  for  the  default  of  a  pilot  em- 
ployed compulsorily  has  alread}-  been  treated  under  N<v  28  of  "Neg- 
ligence," 19  R.  C.  208  et  seq. 

The  above  case  has  been  chosen,  as  a  leading  case  to  exemplify  the 
])rinciple.  And  the  cases  cited  in  the  case  of  the  General  Steam,  Navl- 
(fatioii.  Co.  V.  British  ami  Colonial  Steam  Navigation  Co.  (1869),  Xo. 
28  of  "Negligence,"  and  in  the  notes  there,  will  furnish  a  sufficient 
clue  to  the  subsequent  authorities  on  the  general  question. 

In  The  Frim  Hendrerk  (1899),  68  L.  J.  P.  D.  &  A.  S(i,  a  case 
arising  out  of  a  collision  in  the  river  Scheldt,  it  was  held  that,  although 
pilotage  is  compulsory  in  the  river  Scheldt  in  the  sense  that,  by  Dutch 
law,  vessels  are  obliged  to  take  a  pilot  on  board,  and  pay  pilotage  dues,, 
the  ship  is  not  surrendered  to  the  i)il(>t  so  as  to  free  the  owners  from 
liability  for  a  collision  caused  by  his  negligence. 

Other  special  points  in  connection  with  the  excuse  of  compulsory  pilot- 
age are  dealt  with  under  Xos.  2,  .3,  4,  5,  6,  &  7,  pp.  235  et  seq.,  post. 

AMERICAN   NOTES. 

See  the  American  notes  to  No.  28  of  "  Negligence,"  19  R.  C.  218,  and  the 
cases  there  collected,  showing  that  in  the  United  States,  unlike  England,  a 
ship-owner  is  liable  for  damage  caused  by  the  negligence  of  a  pilot,  althougli 
the  employment  of  the  pilot  is  compulsory. 

In  Smith  V.  Condnj.  1  Howard  (U.  S.),  28,  where  a  collision  between 
American  vessels  occurred  in  an  English  port,  it  was  held  that  the  rights  of 
the  parties  depended  upon  the  provisions  of  the  British  .statutes,  and  that 
consequently  the  master  or  owner  of  the  vessel  causing  the  injury  was  not 
answerable  for  damages  caused  by  the  fault  of  the  pilot. 
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No.  2.  — SMITH    V.    STEELE. 
(1875.) 

RULE. 

A  PILOT  wlioiii  ship-owners  are  compelled  by  regulations 
to  employ  does  not  enter  into  an  implied  contract  with  the 
ship-owners  to  take  upon  himself  the  risk  of  personal  in- 
jury by  the  negligence  of  the  master  and  crew. 

Smith  V.  Steele  and  others. 

;.,  R.  10  Q.  B.  125-129  (s.  c.  44  L.  J.  Q.  B.  60  ;  32  L.  T.  195  ;  2.3  W.  R.  388). 

Negligence.  —  Master  ami  Srrrant.  —  Compulsory  Pilotage.  —  Injury  to  [125] 

Pilot. 

There  is  no  implied  contract  between  the  owners  of  a  ship  and  a  pilot  whom 
they  are  compelled  to  employ,  that  the  pilot  .shall  take  upon  himself  the  risk 
of  injury  from  the  negligence  of  the  ship-owners'  servants;  and  an  action  will 
lie  by  the  pilot  against  the  ship-owners  for  injuries  caused  to  him,  whilst  act- 
ing as  pilot  on  board  their  vessel,  by  the  negligence  of  their  servants. 

Declaration  by  the  plaintiff,  as  executrix  of  J.  G.  Smith,  de- 
cea.'^ed,  that  the  defendants  were  possessed  of  a  certain  sailing 
vcHsel  and  of  a  certain  boat  slung  upon  the  same,  which  sailing 
vessel  and  boat  were  then  under  the  care  and  management  of  cer- 
tain  servants  of  the  defendants,  and  that  J.  G.  Smith  then  was. 
by  the  consent  and  invitation  of  the  defendants,  and  by  virtue  of 
their  retainer,  upon  the  sailing  vessel  f<jr  the  purpose  of  piloting 
the  same  down  the  Eiver  Thames.  Nevertheless,  the  defendants, 
by  their  servants,  so  carele.ssly,  negligently,  and  improperly 
slung,  suspended,  and  managed  the  boat,  that,  through  their 
carelessness,  negligence,  and  unskilful  conduct,  whilst  J.  G.  Smitli 
was  upon  the  vessel  under  the  circumstances  and  for  tlie  purpt)se 
aforesaid,  the  boat  fell  upon  J.  G.  Smith  and  injured  him,  in.somuch 
that  he  in  a  few  days  afterwards  died,  &c. 

Pleas  1.    Not  guilty  ;  2.    That  J.  G.  Smitli  was  on  l.oard 
the  *  vessel  in  the  defendants'  employment  as  pilot,  for   [*]2(;i 
the  purpose  of  piloting  the  vessel  down  the  River  Thames, 
for  which  he  was  so  retained  for  reward  payable  to  liim,  and  the 
injury  to  J.  G.  Smith  was  not  in  any  way  occasioned  by  any  net, 
neglect,   or  (Icfiiult  of    tlie  defendants  personally,   but  was  solely 
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occasioned  by  the  negligeuce  of  the  servants  of  the  defendants,  and 
the  servants  of  the  defendants  were  persons  of  reasonable  skill 
and  care,  and  reasonably  competent  to  sling,  suspend,  and  manage 
the  boat;  and  the  servants  of  the  defendants  and  J.  G.  Smith 
were  engaged  in  one  common  employment  with  a  common  object, 
to  wit,  in  the  navigation  and  management  of  the  vessel,  and  the 
injury  to  J.  G.  Smith  w-as  one  of  the  risks  incident  to  the  employ- 
ment of  J.  G.  Smith  as  such  pilot ;  and  that  the  alleged  careless- 
ness, negligence,  unskilful  and  impro[ier  conduct  of  the  servants  of 
the  defendants  were  wholly  unauthorised  by  the  defendants. 

Issue  thereon. 

At  the  trial  before  Lush,  J.,  at  the  Sussex  Spring  Assizes,  1874, 
the  facts  stated  in  the  judgment  of  tlie  Court  were  proved,  and  the 
jury  found  a  verdict  for  the  plaintiff,  with  leave  to  move  to  enter 
a  verdict- for  the  defendants,  or  a  nonsuit. 

A  rule  was  afterwards  obtained  accordingly,  on  the  ground  that 
the  defendants  were  not  responsible  for  the  negligence  of  their 
.servants  under  the  circumstances  proved  in  evidence. 

Jan.  12.    Willis  showed  cause. 

Thesiger,  Q.  C. ,  and  Wood  Hill,  in  support  of  the  rule. 

In  addition  to  the  cases  mentioned  in  the  judgment  of  the  Court, 
the  following  were  cited  :  Degg  v.  Midland  Railway  Co. ,  1  H.  &  N. 
773,  26  L.  J.  Ex.  171 ;  General  Steam  Navigation  Co.  v.  BritisJi 
and  Colonial  Navigation  Co. ,  L.  E.  4  Ex.  238. 

Ctir.  adv.  vult. 

Jan.  25.    The  judgment  of  the  Court  (Cockbukn,  Ch.  J.,  Black- 
burn,    Mellou,     and    Lush,     A.].)     was    delivered     by    Black- 
burn, J.  ^ 
[*  127]       This  is  an  action  under  Lord  Campbell's  *  Act  to  lecover 
damages  in  respect  of  the  death  of  the  plaintiff's  testator, 
who  was  her  husband. 

At  the  trial  before  my  Brother  Lush  the  following  facts  were 
])roved  :  The  defendants  were  the  owners  of  a  vessel  lying  in  dock, 
about  to  ])roceed  on  a  voyage  in  which  the  employment  of  a  pilot 
was  compulsory.  The  testator  was  a  pilot  who  was  engaged  for 
tliat  voyage.  He  (in  compliance  with  wliat  it  was  proved  was 
always  the  practice  of  pilots)  went  on  board  the  vessel  in  dock  to 
give  directions  to  the  crew  when  getting  tlie  vessel  out  of  dock. 

1  TliL'  jnili^'iiici'.t  wiis  rc;ul  hv  Mkli-oh,  J. 
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Whilst  doing  so  a  boat,  which  had  been  negligently  slung,  fell  on 
him  and  killed  him.  The  defendants  did  not  personally  interfere 
in  the  niattei'.  From  the  way  the  case  conies  before  us  on  a  point 
reserved,  we  must  take  it  as  a  fact  that  the  accident  was  occasioned 
by  the  iiegligence  of  the  servants  of  the  defendants  in  slinging  the 
boat  without  contributory  negligence  on  the  part  of  the  deceased. 
Leave  was  reserved  to  enter  the  verdict  for  the  defendants  or  a 
nonsuit  on  the  ground  that  the  defendants  were  not  responsible 
for  the  negligence  of  their  servants  under  the  circumstances  proved 
in  evidence.  A  rule  nisi  was  obtained  accordingly,  against  which 
cause  was  shown  in  this  term  before  my  Lord  Chief  Justice,  my 
Brothers  Mellor,  Lush,  and  myself,  when  the  case  was  very  ably 
argued  by  Mr.  Willis  for  the  plaintiff,  and  by  Mr.  Thesiger  and 
Mr.  Wood  Hill  in  support  of  the  rule,  and  the  Court  took  time  to 
consider  its  judgment. 

The  law  is,  to  a  certain  extent,  determined  by  the  case  of  Inder- 
maur  v.  Dames,  L.    E.    1  C.  P.  274,  affirmed  in  error,  L.  E.  2  C. 
P.  311.      There  is  an  obligation  on  the  part  of  the  occupier  of  prop- 
erty, whether  fixed  or  moveable,  to  those  who,  at  his  invitation, 
express  or  implied,   come  on  that   property,   to  take,   by  himself 
and  servants,  reasonable  care  that  the  person  so  coming  shall  not 
be  exposed  to  unusual  danger.      And  that  obligation    extends  to 
tlve  workmen  sent  by  a  tradesman  to  repair  part  of  the  machinery. 
]\If.   Justice  Willes,   in  delivering  judgment  in  that  case,   after 
referring  to  the  undisputed  law  that  there  was  such  an  obligation 
on  the  part  of  a  shopkeeper  to  his  customer,  and  that  there  was  no 
such  obligation  to  a  servant,   proceeds  to  give  the  reason  of  the 
judgment  in  these  terms  :  "  The  class  to  which  the  customer 
])elongs  includes  persons  who  go,  not  *  as  mere  volunteers   [*  128] 
or  licensees,  or  guests,  or  servants,  or  persons  whose  em- 
ployment is  such  that  danger  may  be  considered  as  bargained  for, 
but  who  go  upon  business  which  concerns  the  occupier,  and  upon 
his  invitation  express  or  implied. "      In  Morgan  v.    Vale  of  Neath 
Rlj.  Co.,  5  B.  &  S.  570,   33  L.  J.  Q.  B.  260  (affirmed  in  error  L 
R.    1  Q.   B.  149),  which  was  earlier  in  date  than  Tndermaur  v. 
Dames,  L.   E.    1  C.   P.  274  (affirmed  in  error  L.  E.  2  C.  P.  311), 
tlie  reason  why  a  servant  cannot  sue  his  master  for  negligence  of  a 
fellow  servant  was  put  on  the  ground,  that  it  was  an  implied  part 
of  the  contract  between  master  and  servant  that  the  servant  should, 
as    between  them,   take    upon  himself   such  risks.      Tn  the  more 
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recent  case  of  WUson  v.  Merry,  L.  li.  1  H.  L.  Sc.  326,  the  Ifouse 
of  Lords,  in  a  Scotch  case,  decided  that  the  owners  of  a  colliery 
were  not  responsible  to  their  servants  for  an  injury  occasioned  l>y 
the  negligence  of  the  general  superintendent  of  the  mine,  to  whom 
the  defendants  had  delegated  their  whole  power  and  authorit}. 
It  does  not  appear  from  tiie  report  that  the  cases  of  Mor</aii  v. 
Vale  of  Neath  and  Indermaur  v.  Dames  were  brought  to  their 
Lordships'  notice,  but  the  Lord  Chancellor  (Lord  Cairns)  seems 
to  us  to  have  arrived  by  independent  reasoning  at  the  principle, 
that  the  exemption  from  liability  was  from  the  contract  between 
the  ma.ster  and  his  servant,  and  to  base  liis  judgment  upon  it. 
He  says  :  "  The  master  is  not,  and  cannot  be,  liable  to  his  serA'ani 
unless  there  be  negligence  on  the  part  of  the  master  in  that  w^.irb 
he,  the  master,  has  contracted  or  undertaken  with  his  servant  to 
do.  The  master  has  not  contracted  or  undertaken  to  execute  in 
person  the  work  connected  with  the  business.  ...  At  all  events, 
a  servant  may  choose  for  himself  between  serving  -a  master  who 
does,  and  a  master  wdio  does  n(jt,  attend  in  person  to  his  business. " 
(L.  E.  1  H.  L.  Sc.  at  p.  332.) 

In  the  present  case  the  accident  happened  before  the  actual  com- 
mencement of  the  voyage,  but  it  is  clear  that  the  deceased  was  on 
board  only  because  he  was  going  on  that  voyage  as  a  pilot,  and 
under  the  same  terms  as  to  risk  as  if  the  voyage  had  begun.  We 
think,  therefore,  that  the  question  in  the  present  case  is  reduced 
to  this,  whether  there  is  between  the  owners  of  a  ship  and 
[*  129]  the  i)ilot  whom  *they  are  compelled  to  employ  an  implied 
contract  that  the  pilot  shall  take  upon  himself  the  risk  of 
injury  from  the  negligence  of  the  ship-owners'  servants.  Tnder- 
mavr  v.  Dames,  L.  R.  1  C.  V.  274  (aftirmed  in  error  L.  II.  2  C. 
P.  311),  decides  that  there  is  no  such  implied  contract  between 
the  owner  of  machinery  and  those  who  are  sent  by  their  masters 
to  repair  it.  And  we  think  that  there  is  no  such  implied  contract 
in  the  case  of  a  pilot.  The  law  as  to  pilots  is  now  regulated  by  the 
Merchant  Ship]«iiig  Acts.  The  pilot  is,  by  17  &  IS  Vict.  c.  104, 
s.  365,  subject  to  a  penalty  if  he  refuses  to  take  charge  of  the  ship. 
The  master  is,  by  sect.  3ri3,  lioimd  under  a  penalty  to  employ  th(^ 
pilot.  The  rate  of  remuneration  is,  by  sect.  358,  neither  to  be 
more  nor  less  than  the  fixed  rate,  though  both  parties  should  agree. 
.Vnd  by  sect.  388  the  owner  is  not  to  be  liable  for  the  pilot  as  his 
servant.      By  a  subsequent  enactmetit,  35  &  36  Vict.    c.  73,  s.  9, 


U.  C,  VOL.  XXI.]  PILOTAGE.  2.S9 

No.  2.  —  Smith  v.  Steele  and  others,  L.  B.  10  Q.  B.  129.  —  Notes. 


power  is  given  by  bye-laws  to  modify  sect.  358  so  far  as  to  allow  auy 
pilot  or  class  of  pilots  any  rate  less  than  the  rate  for  the  time 
lieing  (lemandable  by  law;  but  no  power  is  given  to  enable  a  pilot 
to  demand  more.  He  cannot,  therefore,  make  any  special  Ixirgain 
In  receive  larger  pay  in  consideration  of  his  taking  this  risk  upon 
liiui.  An  ortlinary  servant  has,  as  Lord  Caikns  points  out  (at 
least  theoretically),  the  i)Ower  of  choosing  whether  he  will  enter 
into  tlie  employment  of  a  master  who  does  not  agree  to  act  person- 
ally in  the  management  of  his  business,  or  as  an  alternative  to  be 
responsible  for  the  negligence  of  those  he  employs.  The  pilot 
lias  no  such  choice;  he  must  conduct  the  ship  on  the  terms  fixed 
by  the  statutes  which  regulate  pilotage;  and  we  can  find  nothing 
in  those  statutes  to  justify  the  conclusion  that  the  pilot  is  to  take 
upon  himself  the  risk. 

"We  therefore  think  that  the  rule  should  be  discharged. 

Rule  discharged. 

ENGLISH   NOTES. 

The  above  case  may  be  read  in  connection  with  the  general  subject 
of  what  has  been  called  "invitation"  in  connection  with  negligence. 
The  general  subject  has  been  fully  treated  under  Nos.  17,  18,  and  19  of 
•'  Negligence, "  and  notes  19  R.  C.  pp.  60  et  seq. 

AMERICAN   NOTES. 

The  principal  case  is  cited  in  McKinney  on  Fellow  Servants,  p.  51,  as 
authority  for  the  proposition  that  where  the  service  is  made  compulsory  by 
law,  the  fellow-servant  rule  does  not  apply. 
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No.  3.  — HAMMOND  v.   ROGERS. 
"THE   CHRISTIANA." 

(1850.) 

:N-o.  4  —  POLLOK  v.   McALPIN. 
"THE  LOCHLIBO." 

(1850.) 

No.  5.  —  THE   MONTE   ROSA. 

(1892.) 

RULE. 

A  riLOT  in  charge  of  a  ship  has  supreme  authority  in 
the  conduct  of  the  navigation  ;  but  the  owners  may  be- 
come responsible  for  the  consequences  of  an  order  given  by 
liim  influenced  by  the  interference  of  a  member  of  the  crew  ; 
or  for  the  neglect  of  an  act  belonging  to  the  ordinary  ad- 
ministration of  the  ship  as  well  as  to  the  navigation. 

Hammond  and  others  v.  Rogers  and  another. 
"The  Christiana."  ^ 

.     7  M<)ore'.s  P.  C.  ICO- 173. 

Master  and  Crew.  — Pilot.  — Respective  Duties.  —  Consequences  of  Joint 

Negligence. 

[160]  The  duties  of  the  master  and  crew  of  a  vessel,  -with  ;i  licensed  pilot 
on  board,  defined  and  pointed  out. 

The  onus  probandi  lies  on  the  owner  of  a  ship,  claiming  exemption  from 
liability  for  damages,  under  the  Pilot  Act,  G  Geo.  IV.  c.  125,  s.  55  (see  now 
Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  GO,  s.  633),  by  reason  of  hav- 
ing a  licensed  pilot  on  board,  to  prove  that  tlie  damage  was  occasioned  by  the 
fault  of  the  pilot. 

The  6th  Geo.  IV.  c.  125,  only  relieves  cwnei'S  of  vessels  from  liability  for 
damages  done  by  their  ship,  where  the  damage  is  occasioned  by  the  fault, 
negligence,  or  misconduct  of  the  pilot  alone. 

A  ship,  having  a  licensed  pilot  on  board,  whilst  at  anchor  in  the  Downs, 
the  weather  being  bad,  was  run  into  by  another  vessel,  and  made  to  start 

'  Present :  I>ord  Lanodale,  Lord  Cami'bkll,  Mr.  Baron  Parke^  and  the  Right 
Hon.  T.  Pembekton  Leigh. 
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from  her  anchorage,  and  was  driven  into  a  vessel  at  anchor.  Held,  that  she 
was  to  blame  and  liable  to  damages,  because 

Fiist,  the  ship,  notwithstanding  the  bad  weather,  and  a  large  number  of 
vessels  lying  wind-bound  in  the  Downs,  had  neglected  to  send  down  her  top- 
gallant and  main-royal  yards,  and  also  her  short  fore  and  niizzen-top-gallant 
masts;  and 

Secondly,  that  she  did  not  set  her  stay-sail  and  jil),  and  so  drag  her  anchor 
off  shore. 

In  such  circumstances,  held  (afhrming  the  Decree  of  the  Admiralty  Court), 
that  the  neglect  to  set  the  stay-sail  and  jib  after  she  was  driven  from  her 
anchorage,  was  the  fault  of  the  pilot  alone  ;  but  that  the  neglect  in  not  send- 
ing down  the  top-gallant  masts,  &c.,  the  cause  of  damage,  was  the  joint  fault 
of  the  pilot  and  master,  and  that  the  owners  were  not  exonerated  by  the  Pilot 
Act.  G  Geo.  IV.  c.  125,  s.  55. 

When  the  vessel  came  to  anchor  in  the  Downs,  the  duty  of  the  pilot  ended, 
but  as  he  did  not  quit  the  ship,  she  continued  under  his  charge. 

This  was  a  cause  of  damage,  civil  and  maritime,  instituted  in 
the  High  Court  of  Admiralty  by  the  respondents,  the  owners  of 
the  barque.   Marshal   Bennett,   of    360  tons,   against   the 
American  ship,    The  *  Christiana,  of  762  tons,  to  recover   [*  161] 
the  loss  sustained  in  a  collision  between  the  two  vessels 
in  the  Downs. 

The  Act  on  Petition  alleged,  that  the  barque  Marshal  Bennett, 
bound  from  London  to  Constantinople,  with  a  general  cargo,  on  the 
1st  of  December,  1848,  came  to  anchor  in  the  Downs,  the  wind 
blowing  strong,  with  hard  squalls  from  W.  ;  that  on  the  morning 
of  the  4th,  the  wind  blowing  a  strong  gale  from  the  W.  S.  W. 
and  S.  S.  W. ,  the  best  bower  cable  was  veered  out  to  the  end, 
when  about  five  a.  m.  the  man  on  the  look-out  descried  the  slii}) 
Christiana  right  ahead,  not  more  than  three  ships'  lengths,  driving 
fast  into  the  hawse  of  the  barque,  the  night  being  dark  and  the 
ship  showing  no  light,  whereas  the  barque  had  a  bright  light  in 
her  cuddy ;  that  the  ship  drove  so  fast  that  it  was  impossible  for 
the  barque's  chain  to  be  slipped  in  time  to  avoid  her,  and  very 
soon  after  she  struck  Tlie  Marshal  Bennett  and  caused  her  consid- 
erable damage,  and  it  alleged,  that  the  collision  was  entirely 
owing  to  the  carelessness  or  want  of  skill  of  those  on  board  The 
Christiana,  who,  notwithstanding  the  bad  state  of  the  weather, 
and  the  large  number  of  vessels  (above  100)  lying  wind- 
bound  *  in  the  Downs,  and  also  notwithstanding  she  had  [*  162] 
been  driving  the  greater  part  of  the  night,  neglected  to 
send  down  The  Christiana's  top-gallant  and  main-royal  yards,  but 
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kept  the  same  across,  as  also  her  short  fore  and  mi/^zen-top-galhinL 
masts  ;  -although  the  same  or  similar  precautions  were  adopted  by 
The  Blarshal  Bennett  and  utlier  vessels  in  the  Downs,  whereby 
they  were  enabled  to  ride  out  the  bad  weather  in  safety,  some  of 
them  with  only  one  anchor  down ;  and  that  had  'The  Cliristiana 
adopted  such  precautions,  she  would,  in  all  probability,  have  rode 
out  the  weather,  and  the  collision  been  avoided  ;  that  even  after 
The  Christiana  was  found  to  be  driving  from  her  anchors,  no 
measures  were  taken  on  board  of  her,  by  exhibiting  a  light,  or 
otherwise,  to  give  timely  warnijig  to  otlier  vessels,  in  consequence 
of  which  neglect,  prior  to  her  collision  with  the  barque,  she  liad 
come  in  collision  with  another  vessel  called  T'hc  Houcujiais,  and 
that,  had  her  stay-sail  and  jibs  been  set,  she  would  have  dragged 
her  anchor  off  shore  and  cleared  The  Marshal  Bennett,  or  to  avoid 
the  collision,  she  might  have  slipped  from  her  anchor  and  gone 
out  to  sea. 

The  answer  of  the  owners  of  The  Christiana  alleged,  that  on  the 
night  of  the  3rd  of  December,  the  wind  Idowing  strongly  from  the 
W.  S.  W. ,  she  was  brought  up  by  her  small  bower  anchor,  and 
seventy-five  fathoms  of  chain,  under  tlie  directions  of  a  licensed 
Trinity  i)il()t,  there  being  about  150  vessels  lying  in  the  Downs, 
wind-bound;  that  early  in  the  morning  of  the  4th,  it  being  dark, 
the  wind  having  veered  to  S.  S.  W. ,  a  heavy  squall  ivanie  on,  dur- 
ing which  a  strange  barque  drove  down,  stern  foremost,  u])on  Th*'. 

Christiana,  and    occasioned   her   to  start  her   anchorage ; 
[*  163]    *  that  the  ship's  best  bower  anchor  was  then  let  go,  under 

the  pilot's  order,  and  the  best  bower  chain  veered  out  U) 
sixty  fathoms,  the  ship  continuing  to  drive,  when,  all  at  once,  the 
barque  was  seen  right  a-stern,  whereupon  tlie  pilot,  considering 
that  veering  out  of  more  chain  would  be  dangerous,  from  the  close 
proximity  of  the  two  vessels,  ordered  the  veering  to  be  stopped, 
and  that  the  fore  top-mast  stay-sail  should  be  set,  the  fore  yards 
tilled,  and  the  lielm  put  hard-a-starboard  (whicli  was  instantl} 
done),  in  order,  if  possible,  to  sheer  the  ship  clear  of  the  barc[UO, 
which  was  hailed  to  .slack  away  or  sli])  their  chain;  that  the 
barque's  crew  paid  no  attention  to  the  hailing,  nor  made  any 
attempt  to  avoid  a  collision,  and  the  ship  drove  down  upon  tlie 
baripie ;  that  at  this  time,  only  one  of  the  barque's  crew  appeared 
on  deck,  and  her  chain  was  foul ;  that  the  entire  management  of 
The  Christia7ia  throughout  the  premises  was  in  the  hands  f)f  the 
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pilot  only,  and  that  all  liis  orders  were  instantly  and  implicitly 
obeyed.  The  answer  denied  that  there  was  any  occasion  f(jr  her 
to  have  sent  down  her  top-gallant  and  main-royal  yards,  and  her 
sliort  fore  and  mizzen-top-gallant  masts,  or  either,  at  the  period  of 
Jier  being  brcnight  up,  or  that  her  not  having  sent  them  down 
occasioned  the  collision,  which  was  solely  occasioned  by  the 
.^;trange  barque  being  driven  into  her;  it  further  alleged,  that  The 
(.'hristiaMi  had  a  large  and  brilliant  lamp  ])urning  in  the  after- 
cabin,  the  light  from  which  could  ])e  seen  a  great  w<iy  off  through 
i\\('  large  windows  in  her  stern,  and  there  was  a  large  bright  bin- 
]i;L!'k'-lamp  on  the  higher  part  of  her  poop,  visible  for  three  miles; 
it  denied,  that  she  had  been  in  collision  on  the  night  aforesaid, 
save  as  aforesaid;  and  the  answer  alleged,  that  the  colli- 
sion in  *  question,  if  not  the  result  of  accident,  was  im-  [*  164] 
putable  to  the  negligence  or  unseamanlike  conduct  of  those 
on  board  the  barque,  Marshal  Bennett,  and  was  in  no  degree  im- 
putable to  The  Christiana,  or  to  any  one  on  board  The  Christiana , 
but  if  to  any  one,  it  was  imputable  to  the  pilot  then  in  charge  of 
the  ship,  and  all  whose  orders  and  directions  had  been  obeyed  in 
the  management  thereof,  and  by  reason  thereof  they  submitted, 
that  under  the  provisions  of  the  Act  of  Parliament,  the  owners  of 
The  Christiana  were  not  chargeable  with  the  damage  accruing  to 
The  Marslial  Bennett. 

Witnesses  were  examined  on  both  sides,  the  effect  of  whose  tes- 
timony is  stated  in  the  judgment. 

The  Judge  of  the  Admiralty  Court  (the  Eight  Hon.  Dr.  LusH- 
ington),  who  was  assisted  by  two  of  the  Elder  Brethren  of  the 
Trinity  House,  was  of  opinion,  that  Tlte  Christiana  was  to  blame, 
and  pronounced  for  the  damages  against  TJie  Christiana ;  tirst, 
because  that  vessel  had  neglected  to  send  down  her  top-gallant  and 
main-royal  yards,  also  her  short  fore  and  mizzen-top-gallant  masts  ; 
and,  secondly,  because  she  did  not  set  her  stay-sail  and  jib,  and 
so  dragging  her  anchor  off  shore ;  that,  though  the  latter  was  the 
fault  of  the  pilot  alone,  the  first  was  a  neglect,  not  only  of  the 
pilot,  but  of  the  master,  and  consequently  the  owners,  according 
to  the  rule  laid  down  in  the  case  of  The  Diana,  4  Moore's  P.  C. 
(Jases,  11,  were  not  protected  by  the  statute,  there  being  joint  neg- 
ligence on  the  part  of  the  master  and  the  pilot. 

From  this  decree  the  present  appeal  was  brought,  and  now  came 
on  for  argument. 
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[*  165]        *  The   Attorney-General    (Sir    John    Jervis)    and   Dr. 

Addams,  for  the  appellants. 
The  judgment  of  the  Court  below  proceeds  upon  an  erroneous 
basis.  It  has  nothing  to  do  with  the  true  question  to  be  tried, 
whether  The  Christiana  had  neglected  to  send  down  her  top- 
gallant and  main-royal  yards,  also  her  short  fore  and  mizzen-top- 
gallant  masts  or  not,  when  she  w\is  started  from  her  anchorage ; 
since  the  pilot  on  board  has  deposed,  that  there  was  no  occasion  to 
send  them  down,  and  that  it  did  not  occasion  the  collision.  The 
cause  of  the  collision  was  The  Christiana  being  driven  from  her 
moorings,  and  assuming  that,  when  so  driven,  she  was  rendered 
less  capable  of  control  in  consequence  of  her  yards  and  masts  not 
having  been  sent  down,  was  she,  therefore,  to  be  responsible  for 
the  damage  ?  The  collision  occurred  from  an  inevitable  accident. 
The  Itinerant,  2  W.  Rob.  236.  There  might  be  gross  negligence 
in  not  sending  down  the  yards  and  masts,  yet,  if  the  injury  did 
not  arise  directly  therefrom,  it  is  too  remote,  and  'The  Christiana 
cannot  be  made  liable  for  it.  JAjnch  v.  Nurdin,  1  Q.  B.  29. 
Assuming,  however,  that  it  was  otherwise,  the  bringing  up  of  the 
vessel,  the  manner  in  which  she  should  be  anchored  was  the  duty 
of  the  pilot.  The  Gipscij  King,  2  W.  Eob.  537.  The  keeping  up 
or  sending  down  the  yards  and  masts  were  exclusively  the  duties- 
and  within  the  province  of  the  licensed  pilot  in  charge,  whose 
functions  when  the  vessel  drifted  re-devolved  upon  him.  If  the 
fault  then  was  his,  the  owners  are  not  accountable  for  liis  fault, 
or  incapacity.  Abbott  on  Shipping,  pp.  182,  345,  6th  ed.  by 
Shee :   they  are  entitled  to  the  protection  of  the  statute  6  Geo. 

IV.  c.    125,  s.    55,   and    exonerated  from    liability.      Th.c 
[*16r;]   *  Atlas,  2  W.   Rob.    502;  Lucey  v.    Ingram,   6  M.  &  W. 

302.  —  [Lord  CAMrBELL :  Suppose  the  pilot  has  a  fit,  or  is 
drunk?]  —  In  the  first  case  there  would  be  no  pilot;  in  the  second, 
he  could  be  lawfully  superseded.  The  case  of  The  Duke  of  Mau- 
chester,  2  W.  Rob.  470,  6  Moore's  P.  C.  Cases,  90,  is  an  authority, 
that  if  the  orders  of  the  pilot  are  wrong,  tlie  master  should  not 
follow  them.  In  a  case  of  obvious  danger  the  master  is  bound  tn 
interfere  in  the  management  of  the  vessel,  although  a  licensed 
pilot  be  on  board.  TJie  Girolarno,  3  Hagg.  Adm.  Rep.  169.  A 
pilot  is  pro  hac  vice  the  commander  of  the  vessel,  and  has  absolute 
control,  unless  incompetent  or  disabled.  There  cannot  be  joint 
neglect  when  there  was  not  co-equal  authority,  unless,  as  in  the 
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case  of  The  Diana,  4  Moore's  P.  C.  Cases,  11,  where  the  master  and 
crew  neglected  their  duty,  a  distinction  existing  between  acts  of 
omission  and  commission.  The  Marshal  Bennett  herself  was 
in  delicto,  for  her  anchor  was  not  in  a  proper  condition. 

Sir  Frederick  Thesiger,  Q.  C. ,  and  Dr,  Bayford,  for  the 
respondents. 

This  case  comes  within,  and  must  be  governed  by,  the  principles 
laid  down  in  Tlic  Diana.  That  was  a  case  of  joint  negligence  of 
the  master  and  crew  and  the  pilot,  and  it  was  held,  that  the  stat- 
ute 6  Geo.  IV.  c.  125,  s.  55,  did  not  exempt  the  owners  of  a 
vessel,  having  a  licensed  pilot  on  board,  fnmi  lia])ility  for  damages 
done  by  their  vessel,  unless  the  damage  was  solely  caused  by  neg- 
lect, default,  incompetency,  or  incapacity  of  the  pilot.  Here  the 
ne(i;li<'ence  of  the  master  of  The  Christiana  in  not  sendint?  down 
the  yards  and  the  masts  was  the  real  cause  of  collision. 
The  Christiana  dragging  her  anchor  was  caused  by  *  her  [*  1G7] 
not  adopting  the  precaution  taken  by  other  vessels,  of 
sending  down  her  yards  and  masts.  This  was  not  the  duty  of  the 
pilot.  —  [Mr.  Baron  Pakke  :  If  the  dragging  of  her  anchor  was  the 
cause  of  damage,  whose  fault  was  it  that  the  main-royal  yards  and 
masts  were  not  taken  down  ?  You  say  that  the  master  and  pilot 
were  both  to  blame.  If  they  were  not,  and  it  was  the  dragging  her 
anchor  that  caused  the  injury,  whose  business  was  it  to  see  to  that 
and  prevent  it?  Who  is  responsible  for  the  neglect?  In  the  case 
of  The  Diana,  both  master  and  pilot  were  to  blame.]  —  It  was  the 
duty  of  the  master.  The  pilot's  duty  was,  in  fact,  at  an  end, 
the  moment  the  vessel  was  brought  to  anchorage  at  the  Downs.  — 
[Baron  Parke  :  In  Falconer's  Marine  Diet.,  Tit.  "Pilot,"  it  is 
said  that  after  a  pilot  is  taken  on  board,  the  master  is  no  longer 
answerable.]  —  A  vessel  at  anchor  is  under  the  sole  control  of  the 
master. 

The  iVttorney -General  in  reply. 

The  vessel  being  wind-l)Ound  in  the  Downs,  and  the  pilot  not 
having  quitted  her,  the  duty  of  the  pilot  had  not  terminated,  as  he 
was  in  charge  of  the  vessel,  and  consequently  exonerated  the 
owners.     The  Pilot  Act,  6  Geo.  IV.  c.  125,  s.  55. 

Mr.  Baron  I'aiikk  :  — 

This  case,  which  came  before  their  Lordships  on  an  appeal  from 
the  Admiralty  Court,  is  of  importance,   inasmuch  as  it  involves 
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the.  consideration  of  the  respective  duties  and  liahilities  of  the 
pilot,  the  master,  and  crew,  wlien  the  vessel  is  under  the  care  of  a 
pilot.  It  is  a  cause  of  damage  civil  and  maritime,  prosecuted  by 
the  owners  of  The  Marshal  Bennett   against  the   American    slii)i 

Christiana.    . 
[*  168]       *The  charges  of  negligence  against  those  on  board  77/r 

Christiana,  appear,  from  the  act  on  petition,  to  have  been 
four:  Fir.st,  that,  notwithstanding  the  bad  state  of  the  weather,., 
the  large  number  of  vessels  (al)out  100)  lying  wind-bound  in  the 
Downs,  and  also  notwithstanding  Tlic  Cliridiana  had  been  driving 
about  the  greater  part  of  the  night,  those  on  lioard  her  neglected 
to  send  down  the  top-gallant  and  maiu-royal  yards,  and  also  her 
short  tore  and  mizzen-top-gallant  masts,  though  the  same  or  similar 
precautions  were  adopted  by  The  Marshal  Bennett  and  other  vessels 
in  the  Downs,  whereby  they  were  enabled  to  ride  out  the  bad 
weather  in  safety,  some  of  them  with  only  one  anchor  down ;  and 
that,  had  Tlie  Christiana  adopted  the  same  precautions,  she  would 
in  all  probability  have  ridden  out  the  weather,  and  the  collision 
\vould  not  have  taken  })lace.  Secondly,  that,  after  The  Christiana 
was  driving,  those  on  board  tlid  not  take  proper  precautions,  by 
exhibiting  a  light  or  otherwise,  to  give  timely  warning  to  other 
vesseLs.  It  was  also  stated  that,  besides  the  collision  complained 
t'f,  she  fell  foul  of  the  French  shij)  Jioncnnais  before  The  Marshal 
Bennett.  Thirdly,  that,  after  leaving  llie  Rouennais,  those  on 
board  Tlie  Cliristiana  might  have  cleared  The  Marshal  Bennett,  if 
they  had  set  their  stay-sail  and  jib,  and  so  might  have  dragged 
their  anchor  off  shore.  Fourthly,  that  they  might  also  have 
slipped  their  anchors,  and  gone  out  to  sea,  and  so  have  avoided 
the  collision. 

The  answer  on  behalf  of  The  Christiana  was,  first,  that  she  was 
under  the  care  and  management,  at  the  time  of  the  collision,  and 
before,  of  a  duly  licensed  Trinity  ]ulot,  whose  orders  were  implic- 
itly obeyed.      Secondly,    that    tlie  collision    was   (-aused,   not  by 

the  ship  driving  V)y  the  mere  force  of  the  wind,  but  in 
[*  1 69]  *  consequence  of  a  strange  barque    driving    her   from   her 

moorings  about  half-past  two  a.  m.  ,  during  a  heavy  s([uall, 
and  that  every  precaution  was  afterwards  taken  to  prevent  lier 
coming  in  contact  with  other  ves.sel.s.  Thirdly,  that  a  light  was 
duly  exhibited  on  Itoard  The  Christiana.  Fourthly,  that  they  did 
set  their  stay-sail  and  jib  at  (he  iirojier  time  to  avoid  the  collisidu. 
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and  that  there  was  no  occasion  to  !=en(l  down  tlie  top-gallant  mast 
and  main-royal  yards,  and  her  short  lorn  and  mizzen-top-gallant 
masts.  And,  lastly,  that  the  damage  might  have  I)een  prevented 
if  the  crew  of  21ie  M<fish<(l  lU'iindt  had  kept  a  good  lookout,  and 
had  slipped  her  cable;  hut  that  it  was  foul,  and  consec^uently  that 
step  was  not  taken,  and,  therefore,  though  the  crew  of  The  Chris- 
tiana  might  be  in  fault,  the  owners  were  not  responsible. 

The  disputed  questions  of  facts  were  disposed  of,  and  we  think 
satisfactorily,  by  tlie  learned  Judge  below,  with  the  assistance  of 
the  Trinity  Masters.  The  neglect  to  exhibit  a  light,  or  give 
timely  warning,  by  The  Cliristiana,  after  she  broke  from  her  moor- 
ing, was  also  disproved.  We  think  also  that  the  fact  was,  that 
The  Cliristiana  was  driven  from  anchorage,  not  by  the  force  of  the 
wind,  but  by  collision  with  another  vessel.  Whether  she  after- 
wards ran  into  a  French  vessel  {The  Eouennais)  or  not,  does  not 
appear  to  us  to  be  material.  Nor  do  we  see  any  reason  to  dis- 
agree with  the  conclusion  of  the  Trinity  Masters  that  The  Chris- 
tiana was  in  fault  in  not  setting  the  stay-sail  and  jib,  and  so 
dragging  the  anchor  frttm  the  shore,  after  she  was  driven  from  her 
anchorage,  and  that  she  was  justitied  in  not  slipping  from  her 
anchor,  and  going  to  sea.  We  are  satisfied  with  tlieir  opinion, 
that  The  Marslial  Bennett  was  not  guilty  of  any  neglect 
whereby  the  collision  could  *have  been  avoided.  We  also  [*  170] 
think  it  clear  that,  though  The  Christiana  came  to  anchor 
the  night  before,  and  the  pilot  might  have  left  her,  yet  that,  as  he 
did  not,  she  continued  under  the  charge  of  the  pilot.  And  we 
think  also,  that  they  came  to  a  right  conclusion,  that,  considering 
the  state  of  the  weather,  and  the  position  the  vessel  was  in,  with 
a  large  number  of  vessels  lying  wind-bound  in  the  immediate 
neighbourhood,  it  was  a  neglect  not  to  send  down  the  top-gallant 
and  main-royal  yards,  not  even  after  she  began  to  drift,  —  a  fact 
admitted  on  both  sides ;  and  that,  if  this  had  been  done,  either 
when  the  vessel  anchored,  or  after  she  drove,  the  collision  miuht 
have  been  avoided,  and  that  this  neglect  w^as  the  cause  of  it. 

The  disputed  facts  being  thus  disposed  of,  the  question  is, 
whether,  upon  these  facts,  the  owners  of  The  Christiana  are  re- 
sponsible or  not  ? 

This  is  a  very  important  question,  and  it  depends  upon  the 
extent  of  exemption  which  tlie  ship-owner  is  entitled  to,  when  his 
vessel  is  in  charge  of  a  ])ilot.      The  exemption  depends  ujiou   the 
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statute  6  Geo.  IV.  c.  125,  s.  55,  which  enacts  that  no  owner  or 
master  shall  be  answerable  for  the  daniage  which  shall  happen  from 
or  by  reason  or  means  of  the  neglect,  default,  incompetence,  or 
incapacity  of  any  licensed  pilot  duly  acting  in  charge  of  the  vcf=Rel 
under  the  provisions  of  this  statute. 

It  was  held,  at  first,  in  putting  a  construction  upon  this  statute, 
that  if  a  pilot  was  on  board,  and  there  was  a  neglect  in  tlie  navi- 
gation of  the  vessel,  it  was  prima  facie  attributable  to  him,  and 
that  he,  and  not  the  owner,  was  responsible,  unless  it  was  sliown 
that  his  orders  were  disobeyed.      This  is  laid  down  in  Bcnnet  v. 
Moita  (7  Taunt.  258).      Subsequently  a  different,  and,  we 
[*  171]   think,  a  more  correct,  view  of  this  *  subject  was  taken  by 
Dr.    LusHiXGTON,   the  Judge  of  the  Admiralty  Court,   in 
the  case  of  The  Protector  (1  Wm.  Eob.  45),  when,  on  a  full  consid- 
eration of  the  question,  it  was  held,  that  the  master  and  owners 
were  prima  facie  liable,  and  that  the  onus  prohandi  was  thrown  on 
them  to  show  that  the  neglect  was  that  of  the  pilot.      In  order, 
then,  to  free  the  owners  in  this  case  from  responsibility,  it  was 
their  duty  to  show,  that  the  neglect  to  send  down  the  top-gallant 
yards,  masts,  &c. ,  was  the  neglect  of  the  pilot,      further,  it  was 
held  in  the  case  of    The  Diana   (1  Wm.   Eob.    131),  affirmed  on 
appeal  by  this  Court  (4  Moore's  P.  C.  Cases,  11),  that  the  owners 
were  responsible,  unless  the  neglect  which  caused  the  damage  was 
solely  that  of  the  pilot.      If  it  was  the  fault  of  both  the  pilot  and 
the  master  or  crew,  the  owners  are  still  responsible.      The  ques- 
tion then  is,  whether  the  omission  which  is  decided  to  have  been 
the  cause  of  collision  in  this  case,  has  been  shown  by  the  appellants 
to  be  that  of  the  pilot  only. 

The  duties  of  the  master  and  the  pilot  are  in  many  respects 
clearly  defined.  Although  the  i)ilot  has  charge  of  the  ship,  the 
owners  are  most  clearly  res])onsible  to  third  persons  for  tlie  sutti- 
ciencies  of  the  ship  and  her  equipments,  the  competency  of  the 
master  and  crew,  and  their  obedience  to  the  orders  of  the  pilot  in 
everything  that  concerns  his  duty ;  and,  under  ordinary  circum- 
stances, we  think  that  his  commands  are  to  be  implicitly  obeyed. 
To  him  belongs  the  whole  conduct  of  the  navigation  of  the  ship,  to 
the  safety  of  which  it  is  important  that  the  chief  direction  should 
be  vested  in  one  only. 

The  expressions  attributed  to  the  learned  Judge,  in  the  report  of 
his  judgment  in  this  case,  we  are  perfectly  satisfied,   was  never 
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intended  to  suggest  tliat,  *  iiiuler  ordinary  circumstances,  [*  172] 
the  master  was  to  exercise  any  discretion  whether  he 
would  obey  the  pilot  or  not.  There  may  be  extraordinary  occa- 
sions wdien  the  master  would  be  justitied  in  disobeying  the  com- 
mands of  the  pilot.  If,  from  sudden  illness  or  intoxication,  he 
becomes  incompetent  to  command,  the  supreme  authority  would 
revert  to  the  master  during  the  period  of  the  pilot's  temporary 
incapacity.  It  may  be  the  same  in  the  case  of  manifest  incapacity 
of  a  permanent  character;  but  any  opinion  upon  these  questions  is 
unnecessary  for  the  decision  of  the  present  case,  as  none  of  these 
circumstances  occurred.  The  pilot  has,  unquestionably,  the  sole 
direction  of  the  vessel -in  those  respects  where  his  local  knowledge 
is  presumably  required ;  the  direction,  the  course,  the  manoeuvres 
of  the  vessel,  when  sailing,  belong  to  him ;  and  the  Trinity  Mas- 
ters, therefore,  rightly  decided,  that  the  neglect  to  set  the  stay-sail 
and  jib,  after  The,  Cliristiaud  was  driven  from  her  anchorage,  was 
the  fault  of  the  pilot  alone.  It  was,  also,  his  sole  duty  to  select 
the  proper  anchorage-place  and  mode  of  anchoring,  and  preparing 
for  anchoring,  as  was  held  to  l)e  clear  in  the  case  of  The  Gipseij 
King  (2  W.  Eob.  537). 

Whose  neglect,  then,  was  it,  that  the  top-gallant  yards,  masts, 
&c. ,  the  cause  of  damage,  were  not  sent  down  ?  The  Trinity  Mas- 
ters considered  that  it  was  the  fault,  not  of  the  pilot  exclusively, 
but  of  lx)th  the  pilot  and  the  master;  that  the  former,  when  he 
brought  the  vessel  to  anchor,  ought  to  have  seen  that  the  top- 
gallant yards,  &c. ,  were  sent  down,  as  a  part  of  the  proceeding  of 
anchoring ;  and  after  the  vessel  drifted,  he  ought  to  liave  done  so, 
as  a  part  of  his  duty  in  navigating  the  ship ;  but  that  the  master 
was  bound,  in  the  ordinary  course  of  navigation,  and  inde- 
pendently *  of  local  knowledge,  to  do  the  same  thing,  in  [*  17-'>] 
the  first  instance,  in  such  an  anchoring  ground,  and  under 
such  circumstances  as  The  Christiana  was  placed  in.  This,  we 
have  good  reason  to  believe,  was  the  ground  on  which  their  opinion 
was  founded ;  had  this  l)een  a  local  usage,  depending  on  local  cir- 
cumstances, we  should  have  thought  that  it  was  the  exclusive  duty 
of  the  pilot  to  have  taken  care  that  that  usage  was  complied  with ; 
but  the  step  l)eing  one  which  every  master,  according  to  the  ordinary 
course  of  navigation,  ought  to  have  taken  in  every  open  roadstefid, 
where  many  vessels  were  lying,  and  in  blowing  weather,  that  duty 
was  not  exclusively  the  pilot's   but  that  of  the  master  also;  and  if 
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the  pilot  had  given  express  orders  to  the  luaster  not  to  send  down  the 
top-masts,  &c. ,  we  do  not  say  tliat  the  owners  might  not  have  heen 
excused  from  responsibility  for  the  consequences  of  that  omission. 

We  certainly  are  not  bound,  any  more  than  the  learned  -Judge 
of  the  Admiralty  Court  was,  by  the  opinion  of  the  Trinity  Masters, 
but  we,  of  course,  give  great  weight  to  their  nautical  experience, 
and  we  do  not  see  any  ground  for  being  dissatisfied  with  the  opinion 
that  they  formed.  We  think  that  the  fault  in  this  case  was 
one  for  which  the  pilot  was  not  exclusively  responsible,  and, 
therefore,  that  we  ought  to  advise  Her  Majesty  to  affirm  tlie  judg- 
ment of  the  Admiralty  Court. 

Pollok  (appellant)  v.  McAlpin  (respondent). 
The  Lochlibo. 

3  Wm.  Eol).  .S1()-;W1  ;  7  iMuore's  V.  C.  427-435. 

Comjmlsorij  Pilolar/e.  —  Scope  <>/  Pilot' it  Duty. 

[427]  The  owners  of  a  vessel  liaviiig  ;i  duly  licensed  pilot  on  board  are  pro- 
tected from  liability  for  damage  solely  occasioned  by  the  fault  of  the 
pilot. 

Aliter.  If  the  blame  is  mutually  imputable  to  the  pilot  and  master  and 
crew. 

Where  a  collision  was  occasioned  by  the  improper  sailing  and  .steering  of 
a  vessel,  the  exclusive  act  of  the  pilot,  the  owners  of  the  vessel  were  held  (re- 
versing the  judgment  of  the  Court  below)  entitled  to  the  exemption  provided 
by  the  statute  fi  Geo.  IV.  c.  125,  .s.  oo. 

This  was  an  a])peal  from  tiio  (;Ourt  of  Adnii rally,  in 
[*  428]  a  cause  of  damage,  civil  and  niai'itime,  itronnjted  *  by  the 
respondent,  the  master  and  sole  own(!r  of  the  vessel  ^Lhrr- 
fojilc,  against  the  ship  Lochlibo. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment  of 
])r.  LusHiNCTON,  in  the  Ccnrt  below,  and  the  judgment  of  the 
Ttight  Hon.  T.  Temukkton  Letch  in  the  Appeal  Court  hereinafter 
set  forth. 

The  judgment  of  Dr.  LusHiNGTON  in  the  Admiralty  Court  was  as 
follows  {The  Lochlibo,  3  W.  Rob.  31  fi-:'>31)  : — 

[.■'.  Wm.  Hob.  316]       Dr.  Lu.siiington  :  — 

Gentlemen,  the  Court  is  much  indebted  to  you 
for  the  long  and  patient  attention  which  you  ha\e  bestowed  in  the 
discussion  of  this  case;  a  case  which  involves  in  itself  a  very  con- 
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siderable  iUiKntui  i)f  property,  and  entails  upon  our  consideration 
some  ([uestions  oi  I'aet  of  no  small  ditticulty.  With  regard  to  any 
<[uestions  of  law,  there  are  none  (it  appears  to  me)  wliich  give  rise 
to  any  ditiiculty  on  the  present  occasion,  and  in  l)ringing  under  your 
notice  the  facts  of  the  case,  it  must  he  my  endeavour  to  point  out  to 
you,  as  clearly  as  I  can,  the  precise  questions  upon  which  it  will  Ije 
necessary  for  me  to  re([uest  your  opinion,  and  as  far  as  it  may  be  in 
my  power  to  simplify  the  evidence,  without  attempting  to  enter 
into  very  minute  details  upon  that  which  has  already  been  so 
thoroughly  sifted.  It  appears,  gentlemen,  that  The  Zochlibo,  the 
vessel  proceeded  against,  of  1006  tons,  was  proce  :ding  with  a  cargo 
of  timber,  hound  to  the  port  of  London,  and  The  Aherfoyle,  of  the 
burden  of  4G0  tons  only,  was  on  the  prosecution  of  a  voyage  from 
Calcutta  to  London  with  a  cargo  of  sugar.  Tt  is  also  stated 
that  both  *  ships  were  in  charge  of  regularly  licensed  pilots  ;  [*  317] 
that  TJie  Aherfoyle  was  at  anclior  at  the  time  of  the  colli- 
sion, and  the  collision  took  place  at  eleven  o'clock  on  the  nicht  of 
the  14th  December  last.  With  respect  to  the  precise  place  in 
which  The  Aherfoyle  was  so  anchored  at  the  period  of  the  collision, 
tliat  will  probably  be  a  matter  for  consideration  presently.  With 
regard  to  the  weather,  it  is  to  be  collected  from  the  representation 
•of  the  witnesses  that  originally  the  night  had  not  been  very  dark 
nor  hazy,  but  that  as  it  advanced  it  became  dark,  and  the  weather, 
to  a  certain  extent,  more  hazy.  Such  is,  I  think,  the  fair  result  of 
the  whole  of  the  evidence  upon  this  part  of  the  case,  without 
troubling  you  by  going  into  it  minutely.  The  wind,  it  is  to  be 
observed,  is  variously  described  by  the  witnesses  on  the  one  side 
and  the  othei'.  By  the  master  and  pilot  of  Tlie  Lochlibo  it  is  repre- 
sented as  blowing  from  tlie  S.  S.  E.,  by  other  of  the  witnesses  as 
hlowing  from  the  N.  W.  L'uder  this  discrepancy  in  the  respective 
statements,  we  must,  I  apprehend,  take  it  as  somewhere  between 
the  two  points.  It  appears  that  the  tide  was  running  in  favour  of 
The  Lochliho,  and  that  she  was  proceeding,  it  is  variously  stattMl 
by  the  witnesses,  from  seven  to  eight  and  a  half  knots  an  hour. 

Now,  gentlemen,  the  first  question  which  arises  is  one  which,  1 
think,  we  shall  have  no  difficulty  in  disposing  of  in  a  very  short 
space  of  time.  It  is  this,  viz. :  whether  the  collision  in  question 
was  occasioned  by  inevitable  accident  or  not  ;  in  other  Avords, 
whether  it  is  a  case  in  which  neither  party  is  to  blame.  If  either 
•of  the  two  vessels  was  to  blame  in  any  particular,  whether  from 
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the  default  of  the  crew  or  of  the  pilot,  or  from  the  joint 
[*3]8]  misconduct  of  both,  *  then,  of  course,  the  collision  could 

not  be  the  result  of  inevitable  accident.  Now,  taking 
into  consideration  the  state  of  the  wind,  the  tide,  tlie  weather, 
and  all  the  other  facts  and  circumstances  of  the  case,  I  am 
bound  to  tell  you  that  in  my  judgment  this  collision  could  not 
have  arisen  from  what  we  call  inevitable  accident.  This  is  my 
judgment  upon  this  j)art  of  the  case,  and,  of  course,  1  shall  be  pre- 
])ared  to  reconsider  that  opmion  if  you,  gentlemen,  should  be 
induced  to  come  to  a  different  conclusion.  By  inevitable  accident 
I  must  be  understood  as  meaning  a  collision  which  (wcurs  when, 
both  parties  have  endeavoured  by  every  means  in  their  power,  with 
due  care  and  caution,  and  a  proper  display  of  nautical  skill,  to  pre- 
vent the  occurrence  of  the  accident.  In  this  acceptation  of  the 
term  it  does  not,  I  repeat,  appear  to  me  jjossible  to  say  that  a 
collision,  which  took  place  in  the  manner  and  under  the  circum- 
stances which  this  did,  can  be  said  to  come  under  that  definition. 
Assuming  tliat  you  sliall  coincide  with  me  in  this  opinion,  our 
ne.xt  inijuiry  must  be  from  whose  fault  did  the  collision  ai'ise  ; 
whether  from  tlie  fault  of  either  of  tlie  ])ilots  alone,  or  from  tlie 
fault  of  the  pilot  and  crew  of  The  LocJilibo,  or  of  those  on  board  The 
Aherfoyle.  Before  entering  into  the  investigation  of  these  particu- 
lars, I  think  it  expedient  here  to  point  out  to  you  what  I  appre- 
hend to  be  the  principle  of  law,  as  applying  to  certain  facts  which 
are  admitted  in  this  case  ;  I  allude  to  the  facts,  that  The  Ahcrfonle 
was  at  anchor,  and  that  The  Lochliho  was  under  sail  at  the  time 
when  this  collision  took  place.  Tender  this  state  of  circumstances, 
gentlemen,  it  is,  I  conceive,  perfectly  clear  that  prima  facie  the 

principle  of  law  would  be,  that  the  onus  prohandi  lies  with 
[*.■)]!)]  the  *  owners  of  Tlic  Lorh/iho  in  tlie  present  instance.     This 

was  wisely  and  pro]ierly  admitted  by  the  learned  coun.sel 
for  The  Lochliho  in  the  course  of  their  argument.  Tlie  owners  of 
The  Lochliho,  therefore,  are  bound  to  cstablisji  ])y  credible  evidence 
that  she  was  not  to  blame  at  all,  or  that  the  l)lame  of  the  collision 
solely  rested  with  the  pilot  who  was  on  board,  in  which  case  the 
owners  would  be  clearly  exonerated  from  all  responsibility.  Now, 
in  considering  this  point  in  the  case,  I  will  begin  in  order  of  time 
with  the  case  which  is  set  up  by  the  owners  of  The  Aherfoyle,  the 
parties  proceeding  in  the  cause,  in  their  act  on  petition.  It  has 
been  contended  thnt  The  I^ochliho,  lia\iiig  proceeded  on  her  voyage 
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after  the  pilot  had  been  taken  on  board,  the  master  (jf  that  vessel 
was  responsible  for  the  collision  in  question,  for  not  taking  in  sail, 
iuid  thereby  diminishing  the  speed  of  his  \essel;  or  in  not  having 
brought  up,  as  it  has  been  urged  he  ought  to  have  done  under  the 
circumstances  of  the  case.  In  support  of  these  two  positions,  the 
case  of  The  Girolaiao  ^  was  cited  ;  and  I  will  now,  gentlemen,  shortly 
state  to  you  what  that  case  was,  and  how  far  I  do  not  altogether 
accede  to  the  propositions  of  law  as  laid  down  by  the  learned 
<,'ounsel  under  the  authority  of  that  case.  In  that  case  The  Giro- 
lavio,  the  vessel  proceeded  against,  was  proceeding  down  the  river 
Thames  when  a  fog  came  on,  and  the  vessel  still  continuing  her 
course,  she  ran  into  another  vessel  in  the  neigh])ourhood  of  Woolwich. 
In  the  course  of  the  argument  in  the  case,  a  great  deal  of  discus- 
sion was  entered  into  with  respect  to  a  point  which  does  not 
embrace  our  present  consideration,  viz. :  whether  the  Pilot  Act  did 
or  did  not  apply  to  the  owners  of  foreign  vessels.  In  deliver- 
ing his  judgment  in  that  case  Sir  J.  Nicholl  *  observed  [*  320] 
to  the  following  effect :  "  Did  this  accident  arise  (he  says) 
from  the  neglect,  default,  incompetency,  or  incapacity  of  the  pilot, 
or  was  the  master  in  i^ari  delicto  ?  It  occurred  from  the  \  essel 
going  on  in  the  fog,  not  from  any  act  of  bad  steerage,  want  of 
knowledge  of  shoals,  or  any  incapacity  as  pilot,  but  from  proceed- 
ing at  all.  It  seems  to  be  nearly  admitted,  that  if  the  vessel  had 
set  off  in  this  fog,  blame  would  have  been  imputable  to  the  master ; 
if  so,  was  he  not  blameable  in  going  on  in  the  fog  ?  Had  he  not  a 
right  to  resume  his  authority  ?  Did  he  not  owe  it  to  his  owners, 
and  to  other  persons  whose  property  might  be  damaged  by  a  colli- 
sion, to  insist  upon  bruiging  the  vessel  up  ?  If  he  was  in  as  much 
haste  to  get  out  of  port  as  the  pilot  was  to  finish  his  job,  were  they 
not  in  pari  delicto  ?  Was  not  the  master  bound,  in  duty  at  least, 
to  remonstrate  with  the  pilot,  and  to  represent  the  danger  of  pro- 
ceeding? Yet  he  says  in  his  affidavit  that  he  did  not  in  the  least 
interfere.  In  this  respect  the  case  is,  as  far  as  I  am  aware,  new  ; 
and  one  of  too  much  difficulty  to  arrive  at  any  hasty  decision  upon, 
unless  there  be  no  other  points  upon  which  the  case  may  be  dis- 
])Osed  of."  In  point  of  fact,  therefore,  the  case  of  the  Girolamo  is 
no  authority  whatever  upon  the  point  in  question.  From  the 
observations  of  the  learned  Judge  who  decided  that  case,  it  is  prob- 
able the  leaning  and  bearing  of   Sir  .Iohn  Nicholl's  mind  was, 

1  .'5  Hagg  Adm.  Kep.  169. 
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that  the  master  would  be  responsible  for  not  having  interfered 
under  the  circumstances.  The  case,  however,  of  The  Girolamo  was 
not  decided  upon  these  grounds,  nor  can  it  be  considered  as  a  cas& 
in  point  in  the  present  instance.     Gentlemen,  such  being  my  view 

of  the  case  in  question,  1  am  now  bound  to  tell  you,  that 
[*.")21]   whatever  might  be  the  decision  in  the  case  *  referred  to, 

looking  to  the  circumstances  of  the  present  case,  I  am  of 
opinion,  that  where  a  pilot  is  taken  on  board  at  Dungeness,  for 
the  purpose  of  navigating  a  vessel  to  Gravesend  or  Margate,  or 
wherever  it  may  be  within  his  pilot  ground,  all  the  responsibility 
attaches  on  the  pilot ;  and  it  is  no  part  of  the  duty  of  the  master 
to  interfere  or  determine  whether  the  vessel  ought  to  be  brought 
up  at  the  South  Foreland,  or  in  the  Downs,  or  in  Margate  Eoads ;. 
and  I  cannot  consider  in  this  case  that  the  master  was  to  blame 
even  if  you  should  be  of  opinion  that  the  vessel  proceeded  against 
ought  to  have  been  brought  up  as  suggested.  It  appears  to  me 
that  it  would  be  a  most  dangerous  doctrine  to  hold  forth,  consider- 
ing the  duties  imposed  upon  pilots,  and  the  experience  and  local 
knowledge  they  are  supposed  to  possess,  if  I  were  to  sanction  the- 
interference  of  the  master  in  any  way  in  the  performance  of  those 
duties  which  the  pilot  must  be  considered  more  peculiarly  compe- 
tent to  discharge,  and  of  which  the  master,  in  the  majority  of  cases, 
must  be  a  very  inferior  judge.  T  do  not,  of  course,  in  these  obser- 
vations intend  to  go  the  extraordinary  length  of  saying  that  under 
no  possible  state  of  circumstances  is  the  master  justified  in  inter- 
fering with  the  pilot.  If  the  latter  was  utterly  incompetent  to  tlie 
proper  discharge  of  his  duties,  it  would  clearly  be  incumbent  upon 
the  master  to  interfere  for  the  protection  of  the  lives  and  of  the 
property  on  board  his  vessel.  Such,  however,  would  be  a  case  of 
extreme  necessity.  Looking  more  immediately  to  the  circum- 
stances of  the  present  case,  I  am  clearly  of  opinion  that  it  was 
entirely  within  the  province  of  the  pilot  to  determine  wliether  the 

vessel  should  proceed  or  not;  and  that  the  master  is  in  no 
[*  .'522]   wise  culpable  in  not  **  having  interposed  or  interfered   in 

the  matter  in  question.  Having  thus  adverted  to  one  of 
the  main  grounds  for  blame  imputed  to  the  master  of  Tlie  Lochliho 
by  the  owners  of  The  Aherfoyle,  I  now  approach  the  facts  relating 
to  the  collision  itself.  In  so  doing,  I  must  briefly  refer  to  the  evi- 
dence which  has  been  already  so  much  travelled  over,  and  I  will 
fijst  direct  your  attention  to  the  statement  of  the  pilot  on  board 
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TJie  Lochlibo.  After  having  stated  in  his  deposition  on  the  4th 
article,  that  on  boarding  The  Loddibo  he  had  two  lights  placed, 
one  on  eacli  spritsail  yard  arm,  and  that  he  continued  them  there 
until  the  ship  arrived  off  the  South  Foreland,  when  they  were 
taken  in,  and  two  men  were  stationed  on  the  look-out,  one  at  each 
])0w,  he  further  deposes  to  this  eli'ect,  "  that  the  captain  suggested 
the  boatswain  as  an  additional  look-out  at  the. bowsprit,  and,  as  the 
boatswain  states,  between  the  kniglitheuds  and  the  bowsprit,  tlu^ 
chief  mate  being  stationed  on  the  port  waist."  (lentlemen,  it 
does  not  appear  to  me  necessary  to  call  into  question  whether  the 
boatswain  was  specially  appointed  by  the  master  or  the  pilot  to 
take  up  the  look-out ;  he  did  take  up  the  look-out,  and  apparently 
sees  better  than  any  one  else,  because  he  sees  the  vessel,  The  Aher- 
foyle,  at  an  earlier  period  than  the  rest  of  the  crew  who  were  on 
deck.  After  stating,  upon  this  subsequent  article,  that  he  passed 
by  close  to  the  South  Sandhead  light-ship,  with  a  view  to  avoid 
ships  that  might  be  within  anchorage  ground,  he  comes  to  the 
period  of  time  immediately  preceding  the  collision,  and  deposes  to 
this  effect :  Just  previously  to  the  collision,  he  says,  "  I  saw  a  light 
on  our  port  beam,  which  1  supposed  to  be,  and  afterwards 
found  out  was,  the  light  from  a  ship  *  named  Tlie  Camden,  [*  323] 
from  Quebec,  which  was  at  anchor  about  half  a  mile  off  us, 
and  two  miles  from  the  shore.  1  pointed  her  out  to  the  captain, 
and  at  the  same  time  remarked  upon  the  hazy  state  of  the  weather, 
stating,  that  as  we  were  then  situated,  there  would  be  more  risk  in 
anchoring,  or  attempting  to  anchor,  than  in  proceeding  through  to 
Margate  Roads."  Here  then  is  a  conversation  relating  to  The 
Camden,  antecedent  to  the  discovery  of  other  ships.  He  then  goes 
on  to  state  in  these  words,  "  I  had  just  said  this,  when  the  look-out 
forward,  but  wiiether  it  was  the  boatswain  or  not  I  do  not  exactly 
"know,  though  I  think  it  was,  reported  a  vessel  right  ahead/'  —  gen- 
tlemen, I  submit  to  you  that  this  vessel  could  not  have  been  The 
Camden,  respecting  which  the  conversation  had  taken  place  between 
the  pilot  and  the  master,  because  that  vessel  bore  a  light,  and  was 
on  the  port  beam  of  The  Lochlibo,  —  "  immediately  upon  which  I 
ordered  the  helm  hard  aport,  the  sails  having  been  some  time 
before  so  trimmed  as  to  admit  of  the  helm  being  put  hard  aport 
without  neutralising  their  effect.  I  did  not  see  the  vessel  so 
reported  at  all  before  the  collision  in  question  ;  but  after  the 
collision  I  saw   a  very  large   light-ship   to  the  N.  N.  E.  of    me. 
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Standing  at  least  from  twelve  to  fifteen  feet  out  of  the  water, 
which  I  think  it  very  probable  was  the  vessel  so  reported."  Accord- 
ing to  this  statement  it  appears  that  there  were  two  vessels  in  the 
neighbourhood  of  The  Aherfoyle  at  the  time  of  tlie  collision;  and 
when  1  look  to  the  statement  of  Sackett,  the  pilot  on  board  The 
Ahcrfoyle,  his  statement  satisfies  me  that  this  evidence  is  so  far 
correct.     He  says,  Hie  Aherfoyle  was  then  in  as  good  a  berth  as 

any  vessel  in  the  Downs,  and  I  have  known  the  Downs 
[*  324]  about  forty  years.     There  were  two  barques  *  at  anchor 

near  her  in  a  fair  berth  for  her,  one  on  her  starboard  bow, 
I  should  say  about  two  cables'  length,  or  a  short  quarter  of  a  mile, 
oft"  her,  but  both  were  inside  lier.  Tlie  description  thus  given  by 
Sackett  of  two  barques  in  the  neighbourhood  of  The  Aherfoijle 
appears  to  me  precisely  to  correspond  and  tally  with  the  evidence 
of  the  plaintiff  of  having  seen  The  Camden  and  a  barque,  tlie  name 
■of  which  is  unknown.  Now,  when  the  barque  was  reported  by  the 
man  on  the  look-out,  the  pilot  of  The  Luchliho  does  this  :  "He  says, 
as  soon  as  he  heard  the  vessel  reported,  he  ordered  the  helm  to  be 
put  hard  aport.  The  helm  had  not  been  put  hard  aport  three; 
minutes  before  the  look-out  forward  reported  a  vessel  on  the  star- 
board bow,  and  immediately  added,  '  Hard  astarboard  the  helm,  or 
you  '11  be  over  him,'  and  I  instantly  ordered  the  helm  hard  astar- 
board." Gentlemen,  the  master  corroborates  the  statement  tliat  it 
was  on  the  starboard  bow,  but  the  boatswain  declares  positively  it 
was  right  ahead,  and  repeats  it  on  interrogatory.  Now  the  ques- 
tion here  arises,  whether  this  measure  for  starboarding  the  helm 
was  a  right  or  a  wrong  measure,  and  if  it  was  a  wrong  measure, 
who  was  to  blame  for  it.  The  determination  of  this  question, 
gentlemen,  must  rest  with  yourselves  ;  and  it  will  be  for  you  to 
say  whether,  considering  the  state  of  the  wind  and  tide,  and  also 
that  The  Lochlibo  had  answered  her  port  helm  three  or  four  points, 
and  w^as  swinging  with  the  tide,  as  described  by  tlie  boatswain,  it 
was  consistent  witli  good  seamanship  to  order  the  lielm  to  be  put 
astarboard,  a  measure  which  it  ai)pears  to  me  must  have  taken 

some  little  time  before  it  could  produce  any  effect,  and  the 
[*325]   whole  result  of  whicli,  according  to  *  tlie  witness,  was  to 

neutralise  the  sails.  Oentlemen,  T  confess  that  in  my 
opinion  it  does  appear  to  me  that  the  measure  was  totally  wiong^ 
and  that  in  all  probability  the  collision  W(juld  not  have  taken  [dace 
if  such  a  measure  had  not  been  pursued.     If  I  am  correct  in  tlis 
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itpinioM,  we  .shall  iirt'seutly  have  to  eonsider,  with  some  minute- 
ness, whether  or  not  the  starboarding  the  helm  of  The  Lochliho,  as 
stated,  was  or  was  not  exclusively  the  act  of  the  pilot.  Prii/id 
J'licic,  undoubtedly  it  would  be  presumed  that  the  pilot  gives  all 
directions  for  the  altering  the  helm,  and  if  erroneous,  he  alone  is 
responsible.  But  before  we  proceed  to  consider  more  minutely 
this  question,  let  us  for  a  moment  take  that  which  is  necessarily  a 
preliminary  inquiry,  viz.,  whether  there  was  a  good  look-out  kept 
on  board  The  Lochliho.  It  is  sworn  in  the  evidence  of  some  of  the 
witnes.ses  that  the  whole  crew  were  on  deck,  and  that  two  persons 
were  placed,  one  on  each  bow,  and  the  boatswain  was  between  the 
knightheads  and  the  bowsprit.  It  is  certainly  very  much  to  be 
regretted,  in  the  present  instance,  that  the  case  is  deprived  of  the 
evidence  of  either  of  the  two  persons  who  alone  are  admitted  to 
have  been  appointed  to  the  look-out.  It  is,  I  must  say,  a  great 
misfortune  that  such  an  omission  should  have  occurred,  as  it  places 
the  Court,  and  you  also,  gentlemen,  in  a  state  of  no  small  difficulty. 
The  account  which  has  been  given  of  the  absence  of  these  two 
individuals  is,  1  must  confess,  very  unsatisfactory  ;  because  it  is 
<[uite  evident  that  after  this  collision  had  taken  place  the  owners 
of  The  Lochliho  must  have  anticipated  that  some  proceedings  would 
be  taken  against  her,  and  the  owners  must  have  known  that  in 
such  a  case  the  look-out  would  necessarily  have  been  one  of 
the  most  material  features  in  the  *  case,  and  the  two  wit-  [*  ?>26] 
nesses  in  question  would  be  witnesses  of  great  importance. 
If  it  had  been  averred  that  these  persons  had  suddenly  gone  away 
and  could  not  be  discovered,  the  case  would  stand  differently ;  but 
I  do  think,  in  the  absence  of  any  such  explanation,  that  their  non- 
production  is  a  neglect  of  which  the  Court  has  reason  to  complain. 
Gentlemen,  I  now  return  to  the  circumstance  of  starboarding  the 
helm.  I  have  already  brought  under  your  notice  the  pilot's  state- 
ment with  respect  to  the  measure  itself.  With  regard  to  this  he 
says,  "  The  look-out  forward,  but  which  of  them  I  do  not  know, 
reported  a  vessel  on  the  starboard  bow,  and  immediately  added, 
'Hard  astarboard  the  helm,  or  you'll  be  over  him,'  upon  which 
the  pilot,"  says  he,  "instantly  ordered  the  helm  hard  astarboard." 
Now,  gentlemen,  if  the  boatswain  erroneously  imagined  that  this 
was  the  proper  measure  to  ho,  adopted,  and  hailed  the  pilot  to 
adopt  it  accordingly,  and  the  pilot  unthinkingly  followed  the 
advice,  I  must  say  that  in  my  judgment  the  boatswain  would  not 
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be  altogether  exonerated  froiu  the  consequences  of  such  advice 
liecause  he  was  on  the  look-out.  If,  on  the  other  hand,  it  was  the 
pilot's  own  opinion  that  the  measure  was  a  proper  measure  to  be 
pursued,  however  erroneous  that  opinion  might  be,  the  whole 
blame  would  fall  upon  the  pilot.  The  solution  of  this  question  I 
feel  is  a  matter  of  no  small  difficulty  on  the  present  occasion.  The 
witness  Cole,  who  1  admit  is  competent  to  give  evidence  of  what 
he  did,  has  sworn  distinctly  that  no  order  was  given  but  an  order 
to  starboard  the  helm,  and  that  such  order  was  immediately 
obeyed.     In  this  statement  he  is  directly  at  variance  with  one  of 

the  other  witnesses,  I  mean  the  witness  Wilson.     As  the 
[*  oUT]  whole  gist  of  this  part  of  the  case  *is  whether  there  was 

any  vacillation,  and  that  vacillation  prevented  a  decisive 
course  being  taken,  and  consequently  brought  about  the  damage 
that  occurred,  we  must  examine  with  some  nicety  how  the  evidence 
lies  on  this  point,  and  whether  Wilson,  who  has  given  a  dif!erent 
testimony  to  the  witness  Cole,  is  a  credible  witness  on  the  whole. 
He  says,  "  Shortly  before  the  collision  some  one  forward,  I  think 
the  boatswain,  but  I  cannot  be  certain  that  it  was  his  voice, 
reported  a  ship  right  ahead  ;  but  I  did  not  see  her  tlien,  nor  until 
after  the  collision  in  question,  when  she  appeared  to  me  to  be  a 
barque  in  ballast,  standing  high  out  of  the  water,  and  painted 
yellow,  and  probably  of  about  500  tons  burthen.  Immediately 
she  was  reported,  the  pilot  ordered  the  helm  hard  aport,  and  I 
saw  the  men  at  once  heaving  the  port  helm,  and  I  could  see  by 
her  head  that  our  ship  answered  her  port  helm,  but  not  a  great 
deal ;  she  answered  her  port  helm  as  quickly  as  a  large  ship 
generally  does.  Word  then  came  forward  that  there  was  another 
vessel  right  ahead.  The  report  was,  a  vessel  right  ahead,  and  we 
will  be  right  into  her.  1  cannot  say  wl)o  made  that  report,  but  it 
was  one  of  the  people  forward  upon  the  look-out.  The  pilot  upon 
that  said  to  the  man  at  the  wheel,  port ;  that  would  be  to  keep  the 
helm  to  port,  as  it  was  ;  meaning,  as  I  understood  him,  that  tliey 
should  still,  notwithstanding,  keep  the  lielm  aport ;  but  tlie  master 
sung  out  starboard.  I  do  not  know  which  order  was  obeyed  ;  but  I 
do  not  think  either  of  them  was,  for  I  looked  into  the  cockpit  and 
saw  the  men  heaving  first  one  way  and  then  the  other." 

Gentlemen,  I   will  here  refer  you  to  the  evidence  of  another 

witness,  the  witness  Anderson,  as  to  this  part  of  the  case. 
[*  328]  He  says  to  this  effect,  —  "  I  heard  *  from  the  forechains, 
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win  re  I  was  tlien  standing,  the  skipper  say  to  the  pilot,  just 
after  we  struck  The  Ahcrfoyle,  and  before  we  got  clear  of  her,  '  I 
know  you  did  wrong.'  "  That  is  to  say,  if  the  expression  has  any 
meaning  at  all,  he  did  wrong  in  starboarding  his  helm.  You  will 
perceive,  gentlemen,  that  in  this  statement  the  testimony  of  this 
witness  does  not  support  the  evidence  of  Wilson,  at  the  same 
time  it  is  not  unimportant,  for  this  reason,  viz.,  that  according  to 
the  evidence  of  Anderson,  the  master  finds  fault  with  the  helm 
being  starboarded.  According  to  the  evidence  of  Wilson,  the  mas- 
ter liimself  directs  it  to  be  put  astarboard.  Inconsistent  as  it 
undoubtedly  seems  to  be,  that  the  master  should  thus  have  given 
the  order  to  starboard  the  lielm,  and  after  the  collision  had  taken 
place  should  have  found  fault  with  the  pilot  for  allowing  that  order 
to  have  been  carried  into  effect,  it  is,  in  my  view  of  it,  exceeding 
strong  evidence  that  there  was  a  discussion  as  to  which  way  the 
helm  should  be  put,  and  there  was  something  of  a  conflict  between 
the  pilot  and  the  master  upon  the  subject.  Gentlemen,  I  am  the 
more  satisfied  of  this  when  I  look  to  the  evidence  of  the  second 
mate,  Fraser.  He  says,  "  The  orders  were  given  by  the  master  dur- 
ing the  time  interrogate,  except  that  he  ordered  the  helm  astar- 
boc.id  after  The  Aherfoyle  had  been  reported,  and  the  pilot  had 
ffiveii  the  same  order  to  the  man  at  the  helm.  I  cannot  be  sure 
ab(ji.it  it,  but  I  think  it  was  after  the  pilot  had  ordered  the  helm 
astarboard,  that  the  master  also  gave  the  order."  Of  course,  if 
that  be  so,  no  blame  could  attach  to  the  master  for  merely  repeat- 
ing the  pilot's  order ;  it  would  be  his  duty  so  to  do.  The  witness, 
Fraser,  then  concludes  with  this  averment ;  at  the  same 
time  something  was  said  to  the  effect,  that  if  *  the  helm  [*  329] 
was  kept  one  way  or  another  The  Lochlibo  would  pass  clear 
of  the  other  vessel.  If  the  statement  of  this  witness  is  true,  it  is 
quite  manifest  that  the  master,  upon  the  occasion  to  which  he  de- 
poses, was  complaining  of  the  shifting  of  the  helm  first  one  way 
then  another,  and  was  declaring  his  judgment  that  if  it  had  been 
kept  from  the  beginning  in  one  position,  there  would  have  been  a 
probability  of  avoiding  the  collision.  So  far  as  it  goes,  therefore, 
the  statement  of  this  witness  does  to  a  certain  extent  support  the 
testimony  of  Wilson.  Gentlemen,  it  will  be  unnecessary  for  me, 
after  the  long  discussion  which  has  taken  place  on  the  present 
occasion,  to  trouble  you  by  going  through  the  evidence  of  all  the 
other  witnesses.     This  evidence  has  been  most  fully  commented 
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upon  and  brought  to  your  notice  in  the  course   uf  the  argumenl. 
The  questions,  therefore,  which    I   shall    have  to   ask  of    you  arc 
these: — 1st.    Whether  you  are  of  opinion  that  a  proY)er  look-out 
was  kept  on  board  The  Lochlibo  ?     2ndly.     ^\'ll ether  the  starboard- 
ing the  lielni  was  a  right  or  a  wrong  measure  V    ordly.  Who  was  to 
blame  for  the  adoption  of  that  measure  ?     That  is  the  most  essen- 
tial consideration  for  both  parties.     If  the  starboarding  the  helm 
was  a  wrong  measure,  it  will  be  for  you  to  consider  whether  you 
can  suppose  that  a  pilot,  of  the  experience  which  Thornton  appears 
to  have  had,  would  under  the  circumstances  have   directed   the 
helm  to  be  starboarded,  unless  something  peculiar  had  occurred  to 
induce  him  to  adopt  that  measure.     Gentlemen,  before  I  conclude, 
1   would  say  a  word  or  two  upon  the  subject  of  interference.     I 
should  never  go  the  length  of  saying  that  the  mere  suggesting  to 
the  pilot  on  the  part  of  the  master  to  take  in  this  sail,  or 
[*  330]  otherwise  to  keep  as  near  the  South  Sand  light,  *  and  vice 
versa,  or  to  bring  the  ship  up,  was  interfering,  in  the  legal 
acceptation  of  the  term,  with  the  duties  of  the  pilot  ;  illegal  inter- 
ference is  of  a  different  description.     If,  for  example,  in  this  case 
the  boatswain  had  called  out  to  the  men  below  to  starboard  th(? 
lielm,  or  if  the  master  called  out  to  port  the  helm,  it  would  be 
interference ;  but  it  would  not  be  interference  to  consult  the  pilot, 
or  to  suggest  to  him  that  the  measures  pursued  were  not  proper, 
or  that  other  mea.sures  would  in  all  probability  be  attended  with 
greater  success.      Gentlemen,  I  have  I  believe  thus  stated  all  that 
relates  to  The  Lochlibo. 

With  regard  to  The  A  be  r f oij  I  e,  yon  will  have  to  consider  whether 
the  place  where  she  was  anchored  wjts  or  was  not  a  proper  anchor- 
age sround.  You  will  also  have  to  consider  wliether  she  was 
bound  to  keep  a  light  constantly  hoisted,  and  if  so,  whetlier  in 
point  of  fact  she  did  or  did  not  exhibit  that  light.  According  to 
the  evidence  of  two  persons  on  board  TJie  Aberfoylc,  they  state 
tliat  it  was  done,  and  in  due  time.  It  has  been  commented  upon 
in  the  argument  that  the  statement  made  to  the  owners  of  the 
Abcrfoyle  as  to  the  locality  where  the  collision  occurred  must  nec- 
essarily be  considered  as  an  attempt  to  impose  a  false  statement 
on  the  Court.  If  it  be  so,  it  lias  most  signally  failed  in  ]iroducing 
any  effect,  because  I  never  attempt  to  define  the  precise  s})ot 
where  a  vessel  is  at  anchor ;  and  I  certainly  have  not  done  so  in 
the  present  instance  in  tli'-  observations  whicli   I  have  tliought  it 
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Ill}-  duty  to  atklress  to  ymi.  If  you  shall  be  of  opinion  that  this  cir- 
cumstaiK'e  at  all  affects  the  merits  of  the  case,  1  shall  be  glad  to 
havi^  the  benefit  of  your  judgment  upon  it.  Looking  to  the  nature 
of  the  case,  we  cannot  do  better  than  retire  and  consider 
what  conclusion  we  shall  arrive  *at.  On  their  return  to  [*  331] 
the  Court  tlie  learned  Judge  delivered  the  final  decree  in 
these  words  :  "  The  gentlemen  of  the  Trinity  House,  by  whom  I  am 
advised,  are  of  opinion  that  this  collision  was  not  the  result  of 
inevitable  accident.  2ndly.  That  it  was  wrong  on  such  a  night 
as  this  is  described  to  have  been,  to  go  through  the  Downs  witli 
such  sail  as  Tlie  Lochlibo  carried,  but  the  blame  of  so  doing  rests 
upon  the  pilot  exclusively.  3rdly.  That  sufficient  evidence  has 
been  produced  that  sucli  a  look-out  was  kept  on  board  The  Lodiliho 
as  the  state  of  the  weather  required.  4thly.  That  the  starboard- 
ing the  helm  just  after  the  helm  had  been  put  aport,  and  the  ship 
was  under  the  influence  of  the  port  helm,  was  an  erroneous 
measure.  5thly.  That  the  pilot  was  not  exclusively  to  blame  for  so 
starboarding  the  helm,  but  that  there  was  undue  interference  with 
him  on  the  part  of  the  master  and  crew  of  The  Lochlibo.^'  AVith 
respect  to  'The  Ahcrfoylc,  the  Trinity  Masters  are  of  opinion  that 
she  was  anchored  in  a  proper  situation  ;  that  she  was  not  bound, 
being  so  anchored,  to  have  kept  a  light  fixed ;  that  she  exhibited 
a  light  as  soon  as  Tlie  Lochlibo  was  seen,  and  that  no  blame  what- 
ever attaches  to  her.  I  must  therefore  pronounce  for  the  damage 
sued  for,  and  with  costs. 

(.)n  appeal  to  the  Privy  Council,  after  argument  by  Sir  Fitzroy 
Kelly,  Q.  C,  and  Dr.  Bayford,  for  the  appellants,  and  Dr.  Addams  and 
Dr.  Twiss,  for  the  respondent,  judgment  was  pronounced  as  follows :  — 

The  Right  Hon.  T.  Pemberton  Leigh  :  —       [7  Moore  P.  C.  428] 

In  this  case  an  action  was  entered  by  the 
owners  of  the  ship  Aberfoyle,  against  the  owners  of  The  LoehUbo 
for  damage. 

The  Aberfotjle  was  lying  at  anchor  in  the  Downs,  on  the  night 
of  the  14th  of  December,  1849,  when  about  eleven  o'clock,  she  was 
struck  on  the  starboard  side  with  great  violence  by  The  Lochlibo, 
which  was  proceeding  up  the  channel. 

In  the  Court  below  it  was  contended  by  the  defendants,  that 
the  damage  was  owing  in  part  to  the  fault  of  The  Aberfoyle.     It 
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A\  as  said,  that  she  was  not  lyiut^f  in  the  proper  anclioiage,  and  had 
iiK  pioj^er  lights  displayed,  and  that  there  was  no  blame  attrib- 
utable to   The  Lochlibo. 

In  the  argument  before  us,  these  grounds  of  defence  were  aban- 
doned ;  it  was  admitted,  that  no  blame  was  attributable  to  The 
Aberfoyle,  and  that  some  blame  was  attributable  to  The  Lochlibo  ; 
but  it  was  contended  that  such  blame  w^as  attributable 
[*  429]  exclusively  *  to  the  pilot,  and  that,  therefore,  by  virtue  of 
the  Act  of  Parliament,  6  (jfeo.  IV.  c.  125,  the  owners  are 
discharged  from  their  responsibility. 

The  Court  below  was  of  opinion,  that  The  Lochlibo  sailed  through 
the  Downs  at  a  time  and  with  a  speed  which  made  it  hardly  pos- 
sible that  she  should  pass  without  danger  to  other  vessels,  and 
that  such  sailing  was  improper ;  Init  that  her  so  sailing  was 
exclusively    the    fault    of  the    pilot. 

Their  Lordships  entirely  concur  with  the  Court  below  on  both 
these  points,  and  they  think  that  this  improper  proceeding  was 
the  primary  cause  of  the  accident.  But  that  alone  is  not  sufli- 
cient  to  dispose  of  this  case.  If  it  appears  that  the  subsequent 
accident  was  owing,  even  in  jtart,  to  the  misconduct  of  the  master 
and  crew,  the  owners  could  not  protect  tliemselves  from  liability, 
on  the  ground,  that  the  pilot  was  also  to  blame,  alth(jugh,  by 
directing  the  ship  to  sail  at  such  a  time  and  with  such  a  speed,  he 
was  the  principal  author  of  the  misfortune. 

•  The  Act  of  Parliament  only  exonerates  the  owners  from  liabil- 
ity, for  the  ignorance  and  misconduct  of  the  pilot,  and  if  the  orders 
of  the  pilot  are  disobeyed,  or  the  duties  which  belong  to  the  mas- 
ter and  crew  are  not  properly  performed,  and  an  accident  under 
those  circumstances  occurs,  the  owners  remain  liable. 

Tliis  was  distinctly  decided  in  the'case  of  The  Diana,  when  tlie 
decision  was  confirmed  by  this  Court,  and  tlie  principles  on  which 
it  proceeds  very  clearly  explained  by  Lord  Brougham,  in  the  judg- 
ment reported  (4  Moore's  P.  C.  Cases,  1  Ij.  In  the  subsequent  case 
of  The  Christiaiia,  which  was  brought  here  by  appeal,  Hammond  v. 
Rogers  (7  Moore's  P.  C.  Cases,  160),  the  same  principles 
[*  4?.0]  were  acted  upon,*  and  it  was  held,  that  there. might  be 
circumstances  in  wliicli  tlie  measures  to  be  adopted  were 
so  obvious,  that  though  the  pilot  ought  to  have  ordered  them, 
his  neglect  to  do  so  was  no  excuse  for  the  master  and  crew 
omitting  to  adopt  them. 
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It  was  Contended  at  the  bar  that,  in  this  case,  tlie  impropriety 
of  sailing  through  the  Downs  was  so  manifest,  that  the  captain 
ought  to  have  refused,  in  spite  of  the  pilot's  opinion,  to  permit 
the  ship  to  proceed.  But  we  cannot  assent  to  this.  It  would  l)e 
very  dangerous  to  hold,  that  there  can  be  any  divided  authority 
in  the  ship  with  reference  to  the  same  subject,  and  whether  the 
ship  was  to  anchor  or  to  proceed  was  a  matter  whicli  we  think 
belonged  exclusively  to  the  pilot  to  decide. 

The  owners  here  have  undertaken  to  show  that  tiieir  master  and 
crew  did  their  tUity,  and  that  the  accident  arose  entirely  from 
their  obedience  to  the  orders  of  the  pilot.  The  question  is, 
whether  upon  the  whole  case   tliis  is  made  out. 

The  Court  below  lias  been  of  opinion  that  proof  of  this  has 
failed  on  these  grounds. 

First.  That  sufiicient  evidence  has  not  been  produced  to  prove 
that  a  look-out  was  kept  by  The  LocMibo,  such  as  the  state  of 
the  weather  required. 

Second.  That  the  starboarding  the  helm,  under  the  circum- 
stances, was  an  improper  measure,  and  that  such  measure  was 
not  the  exclusive  act  of  the  pilot,  but  tliat  there  was  an  improper 
interference  with   him. 

Upon  the  first  point,  two  reasons  only  for  holding  that  there  was 
not  a  sufficient  look-out  were  urged  at  our  bar;  one,  that  the  two 
men  \\\\o  were  employed  on  the  look-out  in  the  bows,  have  not 
been  examined  ;  the  other,  that  it  appears  that  neitlier  of 
those  men  *  first  signalled  the  ship  ahead,  but  it  was  first  [*431] 
signalled  by  the  boatswain. 

We  are  far  from  thinking  that  there  is  not  consideral)le  weight 
in  the.se  observations,  but  we  must  examine  the  evidence  which 
there  is,  in  order  to  judge  whether,  without  further  proof,  it  is  or 
is  not  sufficient. 

Now,  the  evidence  is  very  strong  upon  this  })oint.  It  is  sworn 
by  the  master  and  l)y  tlie  two  mates,  and  by  the  boatswain  and 
two  seamen,  not  only,  in  general  terms,  that  a  good  look-out  was 
kept,  but  they  state  what  was  done ;  that  two  men  w^ere  placed, 
one  on  each  bow  of  the  slii}).  and  that  in  addition  to  this,  the 
boatswain  was  stationed  in  tlie  knighthead  at  the  bowsprit,  for 
the  same  purpose.  This  account  is  fully  confirmed  by  the  pilot, 
and  it  is  remarkable  that  Wilson,  the  chief  mate,  who,  in  other 
respects,  has  given  material  evidence  against  tlie  parties  who  pro- 
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duced  him,  states  that  he  lias  no  doubt  tliat  a  good  look-out  was 
kept.  Ill  addition  to  this,  it  is  sworn,  and  not  contradicted, 
that  the  pik^t  and  the  master  were  in  constant  CDiuinunication 
with  the  men  on  the  hjok-out,  and  keeping  up  their  attention  to 
tlieir  duty. 

The  fact,  that  notwithstanding  a  good  look-out  was  kept,  The 
Lochlibo  came  so  near  The  Abcrfoyle,  without  perceiving  lier, 
seems  to  })e  accounted  for  by  the  circumstance,  that  Tlie  Lochlibo 
had  turned  from  her  course,  in  order  to  avoid  another  ship,  which 
was  between  her  and  The  Aherfoyle,  and  it  seems  not  improbable 
that  this  other  ship  would,  for  some  time,  intercept  the  view  of  The 
A  herfoyle. 

Even  the  evidence  on  the  part  of  The  Aherfoyle  seems  to  us  to  show 
that,  although  a  good  look-out  was  kept,  The  Lochlibo  might  well 
approach  dangerously  near  to  Tlie  Aherfoyle  without  see- 
[*432]  ing  her.  *  The  allegation  on  the  part  of  the  claimants  is^ 
that  they  kept  a  good  look-out  and  descried  The  Lochlibo 
when  she  was  at  a  distance  of  a  quarter  of  a  mile.  Now,  The  Abcr- 
foyle was  a  ship  of  416  tons,  lying  at  anchor.  The  Lochlibo  was  a 
ship  of  about  1000  tons,  under  sail,  and  we  are  informed  by  the 
Masters  of  the  navy  who  assist  us,  that  the  latter  ship  might  be 
seen  at  twice  the  distance  at  which  the  former  would  be  visible. 

We  cannot  say,  therefore,  that  the  circumstances  of  the  case  are 
such  as  to  induce  us  to  disbelieve  the  positive  evidence  on  this 
point,  on  the  part  of  The  Lochliho.  That  the  boatswain  should  first 
see  the  ship  might  be  mere  accident ;  the  whole  interval  between 
seeing  the  ship  and  tlic  collision  was  one  of  but  a  few  minutes. 

We  proceed  then  to  consider  whether  the  act  of  starboarding 
the  helm  was,  under  the  circumstances,  an  improper  act,  and  if  so, 
whether  it  was  tlie  act  of  the  pilot  alone,  or  whether  there  was  any 
uiterference  with  him  on  the  part  of  the  master  or  crew. 

The  Masters  of  the  navy  are  inclined  to  think  that,  under  the 
circumstances,  considering  that  The  Lochlibo' s  helm  had  just  before 
been  put  hard  aport,  and  that  she  was  then  very  close  to  The 
Aherfoyle,  it  was  a  wTong  measure  to  starboard  the  helm,  though 
they  doubt  whether,  in  the  then  position  of  the  ship,  any  manonivre 
could  liave  avoided  the  collision.  But  assuming  the  act  to  have 
been  erroneous,  the  material  ([uestioti  is,  was  it  the  act  of  the  pilot 
alone,  or  was  there,  as  held  in  the  Court  below,  an  improper  inter- 
ference with  him  ? 
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This  interference  must  consist,  eitlier  in  what  was  said 
by  the  seamen  on  the  first  discovery  of  the  ship,*  calling  [*  43.3] 
out  to  starboard  the  helm  ;  or  in  the  orders  represented 
by  Wilson  to  have  been  given  by  the  master.  The  latter  ground 
alone  was  relied  upon  in  the  argument  before  us  ;  and  it  appears 
to  us  impossible  that  the  exclamation  of  the  boatswain,  when  he 
found  that  ^ley  were  close  upon  The  Aherfoyle,  and  suggesting  the 
manoeuvre  which  seemed  to  him  necessary  to  avoid  her,  can  be 
considered  as  an  interference.  He  cannot  be  considered  as  giving 
orders ;  he  was  not  in  a  situation  to  give  any.  The  master  and 
the  pilot  were  by  the  helm,  and  if  what  was  done  was  done  by 
the  orders  of  the  pilot,  acting  upon  the  best  judgment  which 
he  could  form,  in  the  circumstances  in  wliich  the  ship  was 
placed,  with  such  information  and  advice  as  were  given  to  him 
in  the  hurry  of  the  moment,  the  act  must  be  deemed  exclusively 
his  act. 

The  other  act  of  interference  referred  to  is  that  imputed  to  the 
master.  This  depends  entirely  iipon  the  evidence  of  Wilson.  He 
being  examined  on  the  part  of  the  defendants,  states  a  clear  case 
of  interference  on  the  part  of  the  master ;  for  he  states  not  sugges- 
tions made  to  the  pilot,  but  that  the  pilot  having  given  orders  to 
port  the  helm,  the  master  ordered  it  to  be  starboarded,  and  that 
in  consequence  of  these  contradictory  orders,  nothing  was  done, 
or  at  least  nothing  was  done  effectually  with  the  helm,  and  in 
consequence  the  collision   took  place. 

But  this  evidence  is  in  direct  contradiction  to  the  testimony  of 
every  other  witness  on  board  The  Lochliho.  The  master  distinctly 
swears  that  he  never  interfered  in  any  way.  The  pilot,  whose 
interest  would  rather  seem  to  be  to  remove  the  blame  from 
himself,  not  only  says,  that  there  was  no  interference  *vvith  [*  434] 
him,  but  he  swears  that  he  immediately  ordered  the  helm 
to  be  starboarded,  and  that  in  his  judgment,  at  the  time  of  his 
examination,  that  measure  was  the  proper  measure,  and  did,  in 
fact,  though  it  could  not  prevent  the  collision,  materially  diminish 
its  violence. 

Now,  Wilson  states  in  his  examination  on  interrogatories,  that 
the  pilot  and  the  master  not  only  gave  contradictory  orders,  one 
directing  the  helm  to  be  ported,  the  other  ordering  it  to  be  star- 
boarded, but  "  that  each  of  them  were  then  singing  out  to  the  men 
at  the  wheel,  first  one  wav  and  then  another,  so  that  the  helms- 
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mail  did  not  know  what  to  do,  and  heaved  the  helm  liist  one  way 
and  then  another." 

Now  if  this  were  so,  not  only  the  master  and  the  pilot  must  he 
guilty  of  direct  perjury,  hut  what  was  said  must  have  been  heard 
by  other  seamen  as  well  as  Wilson ;  at  all  events  by  the  men  at 
the  wheeh  Cole,  one  of  the  witnesses,  was  at  the  wheel,  and  his 
evidence  is  quite  inconsistent  with  Wilson's  statement.  He  says, 
"  Immediately  after  71ie  Aherfoyle  w^as  so  reported,  the'  pilot  sang 
out  to  us  to  put  the  helm  hard  astarboard.  He  said,  '  Hard  astar- 
board '  at  once,  and  not  first  '  Starboard,'  and  then  '  Hard  astar- 
board ; '  we  immediately  obeyed  his  orders  and  put  the  helm 
liard  astarboard  accordingly,  the  captain  being  on  the  poop  at  the 
time,  and  standing  by  to  see  that  we  did  it."  This  is  confirmed 
liy  Anderson  and  by  Traser,  and  we  must  disbelieve  all  these 
witnesses,  as  to  a  matter  on  which  their  statements,  if  untrue, 
must  be  wilfully  false,  unless  we  disbelieve  the  account  given  by 
Wilson.  The  only  piece  of  evidence  which  is  supposed  at  all  to 
confirm  him,  namely,  the  statements  of  Anderson,  that  the 
[*  435]  master  said  to  the  pilot  immediately  after  the  *  collision, 
"I  know  you  did  wrong,"  does  not  at  all  show  that  the 
master  had  himself  given  any  orders  the  contrary  to  those  of  the 
pilot. 

Upon  the  whole,  therefore,  their  Lordsliips  are  of  opinion,  that 
the  original  and  principal  cause  of  the  damage  was  tlie  improper 
sailing  of  The  Lucliliho,  which  was  the  act  of  the  ])ilot  exclusively  ; 
that  if  any  subsequent  fault  was  committed  by  the  improper  steer- 
ing of  the  ship,  that  also  must  be  imputed  exclusively  to  the  pilot ; 
and  that  the  owners  are,  therefore,  protected  by  the  effect  of  the 
statute  referred  to. 

The  result  is,  that  we  must  tender  our  advice  to  Her  Majesty, 
to  reverse  the  judgment  in  the  Court  below,  and  to  dismiss  the 
suit,  but  without  any  costs,  either  in  this  Court  or  in  the  Court 
below. 
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The  Monte  Kosa. 

IS93,  V.  23-.i2  (s.  c  62  L.  J.  V.  1).  &,  A.  20  ;  G8  L.  T.  299  ;  41  \V.  K.  304). 

Admlraltj).  —  Collision.  ■ —  Thames  Rules,  r.  20.  —  Anchor  not  stock  atvash  [23] 
bji  Order  of  Compulsory  Pilot.  —  ('onlrilmlori/  Negiujence. 

In  dayliglif,  in  tlie  river  Thames,  a  tug  negligently  came  into  collision  with 
a  steiuuer,  and  sustained  damage  from  the  anchor  w  hich,  in  breach  of  rule  20 
of  the  Thames  llul(>s,  the  steamer  was  carrying,  by  order  of  a  compulsory 
pilot,  at  the  hawse-pipe  instead  of  stock  awash.  Those  in  charge  of  the  tug 
wen;  aware  of  the  position  of  the  anchoi-;  but,  after  the  negligent  act  of  the 
tug  had  produced  risk  of  collision,  there  was  no  time  for  those  in  charge  of 
the  steamer,  by  lowering  the  anchor  or  otherwise,  to  avert  the  damage. 

In  an  action  of  damage  by  collision,  brought  by  tlie  owners  of  the  tug 
against  the  steamer:  — 

Held,  that  the  owners  of  the  steamer  were  not  responsible,  for  though  the 
Thames  rule  was  infringed,  the  position  of  the  anchor  was  a  matter  within 
the  province  of  the  pilot  in  navigating  the  vessel,  and,  secondly,  though  the 
steamer  was  guilty  of  negligence  in  breaking  the  rule,  still  the  tug,  by  ordinary 
care,  exerted  up  to  the  moment  of  the  collision,  might  have  avoided  it,  and 
tlie  consequent  damage. 

Action  of  damage  by  collision. 

The  plaintiffs  were  the  Elliott  Steam  Tug  Company,  owners  of 
th'^  tug  Contest.  The  defendants  were  the  owners  of  the  steam- 
ship Monte  Rosa. 

The  facts  —  so  far  as  material,  on  the  question  whether  the 
defendants,  the  owners  of  Tlie  Monte  Rosa,  were  responsible  for 
the  damage  to  the  plaintiffs'  tug,  through  a  breach,  by  the  pilot's 
order,  of  the  Thames  rule  as  to  the  position  of  the  anchor -7- were 
shortly  as  follows  :  — 

On  June  1,  1892,  the  plaintiffs'  screw  steam-tug  Contest  of  10 
tons  register,  engines  of  50  Inu'se-power  nominal,  and  a  crew  of 
seven  hands,  was  engaged,  at  Gravesend,  in  the  river  I'hames,  to 
assist  in  docking  the  defendants'  steamship  Monte  Rosa,ol  1588 
tons  register,  engines  of  250  horse-power  nominal,  a  crew  of  29 
liands,  and  a  general  cargo,  from  Philadelphia  to  the  South  AVest 
India  Dock,  London,  in  charge  of  a  duly  licensed  pilot  by  com- 
pulsion of  law. 

The  tug  proceeded  up  the  river  ahead  of  The  Monte  Rosa  and, 
about  6  ]'.  .M.,  wasin  Bugsby's  Reach,  making  about  .seven  knots  an 
lumr,  the    weather   being    fine  and  clear,   the    wind    fresh 
frnii,  *!],('  S.  W.,  the  tide  about  high  water.       The  Monte  [*  24] 


268  PILOTAGE. 


No.  5.  —  The  Monte  Sosa,  1893,  P.  24,  25. 


j^Qsa  — according  to  the  view  of  the  evidence  adopted  by  the 
Court  —  was  heading  straight  up  the  Reach,  and  had  the  tug,  about 
thirty  feet  from,  and  two  to  three  points  on,  her  starboard  bow, 
when  the  master  of  the  tug,  thinking  it  was  about  time  to  get  a 
rope  on  board,  threw  a  hne,  which  missed,  then  starboarded,  and 
again  threw  a  line ;  but  this  time  the  tug  was  so  neghgently 
handled,  that  she  sheered  across  the  bows  of,  and  came  into 
collision  with,  The  Monte  Kosa,  breaking  the  stock  of  the  starboard 
anchor  of  that  vessel,  and  being  herself  holed  in  two  plates,  below 
the  waterline,  on  the  port  quarter,  and,  in  the  result,  her  propeller 
being  also  knocked  off,  the  tug  drove  ashore  full  of  water. 

The  cause  of  the  damage  was  disputed,  the  plaiutifi's  contending 
that  it  was  done  by  the  starboard  anchor  of  The  Monte  Rosa,  the 
defendants  contending  that  it  was  done  by  her  stem  and  starboard 
bow ;  but  after  the  actual  plates  of  the  tug,  and  a  model,  alhiged 
to  be  to  scale,  of  the  fluke  of  the  Trotman  anchor,  which  was  pro- 
jecting some  six  feet  from  the  side  of  Tlie  Monte  Rosa,  had  lieen 
inspected  by  the  two  Elder  Brethren  of  tlie  Trinity  House  who 
were  assisting  tlie  learned  Judge,  the  Court,  on  their  advice,  came 
to  the  conclusion  that  the  damage  was  done  by  the  anchor  of  Tlie 
Monte  Rosa,  vf\\iQ\\,  in  breach  of  rule  20  of  the  Thames  IJulcs  ^ 
was  being  carried  with  the  shackle  at  the  hawse-pipe,  so  that 
the  stock  was  considerably  out  of,  and  the  flukes  were  about  level 
with,  the  water. 

Tliose  in  charge  of  the  tug  were  aware  of  the  position  of  the 
anchor.  It  had  been  put  to  the  hawse-pipe  by  order  of  the 
sea  pilot,  and  remained  there  by  order  of  the  river  pilot,  who, 
according  to  the  master  of  The  Monte  Rosa,  on  coming  on  board 
at  Gravesend,  said,  in  substance,  to  him  :  "  T  see  your  anchor 
is  at  the  hawse  —  leave  it  so,"  and  half-an-hour  after- 
[*  2")]  wards  said,  *"  Tell  the*  mate  when  we  ease  down  to  go 
into  dock  the  stock  is  to  be  put  awash."  These  direc- 
tions the  master  conveyed  to  the  mate  on  the  forecastle  by  the 
boatswain,  and,  according  to  the  mate,  he  subsecpiently  went  aft 

1  l^iilas  and  Bye-laws  for  tlif  TJosrnla-  pendiciilarly  from   the  hawse,  unless  the 

lion    of    tlie    Navif^ation    of    tho     Kivor  stock  shall  bo  awash,  except  during  such 

Thames,    allowed  by   Order   in    Council,  time  as  shall   be  absolutely  n((cessary  for 

February  .'),  1872  : —  cattinoj   or    fishing    the    saiil    anchor    or 

Rule  20:    "No  vessel  shall    be   navi-  anchors,  or  during  such  time  as  maybe 

•rated  or  lie  in  the  river  with  its  anchor  absolutely    necessary    for     getting     such 


or   anciiors   hanging    l)y   the    cable    ])er-     vessel  under  way." 
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to  the  pilot  on  the  l)ridge,  who  said,  in  substance,  to  hiiri,  "  Don't 
lower  the  anchor  till  we  ease  for  the  dock,  and  then  lower  it  stock 
awash." 

The  Monte  Rosa,  at  the  time  of  the  collision,  had  not  eased  for 
the  dock,  and  it  was  given  in  evidence  by  the  defendants  that 
from  its  position  at  the  hawse-pipe,  the  anchor  could  be  promptly 
lowered  to  stock  awash,  but  the  vessel  would  not  steer  as  well  if 
the  anclior  w^ere  so  carried.  It  "was  also  proved  that  on  seeing 
danger  from  the  tug  sheering  across  the  bows,  the  engines  of  Tlie 
Monte  Rom  were  stopped  ;  and  it  was  alleged  that,  as  only  a  few- 
seconds  elapsed  before  the  collision,  there  was  no  time,  by  lower- 
ing the  anchor  or  otherwise,  to  avert  the  damage. 

l^ke,  Q.  C,  and  A.  E.  Nelson,  for  the  plaintiffs,  the  owners  of 
the  tug  Contest}  —  The  anchor  of  The  Monte  Rosa  was  being  car- 
ried in  a  position  contrary  to  rule  20  of  the  Thames  Bye-laws,  and 
as  that  steamer  was  not  within  any  of  the  exceptions  mentioned 
in  the  rule,  her  owniers  are  responsible  for  the  consequences  of  the 
infringement. 

[(tORELL  Barnes,  J. —  That  rule  has  not  the  same  sanction  as 
the  Ptegulations  for  Preventing  Collisions  at  Sea.  As  those  in 
charge  of  the  tug  could  see  the  anchor,  must  they  not  avoid  it  ? 
Though  they  could  see  the  anchor  was  in  a  wrong  position,  still 
they  chose  to  run  against  it !  Does  not  that  bring  the  case  within 
the  principle  of  contributory  negligence  at  common  law  ?  Davies 
v.  Mann,  10  M.  &  W.  546  (19  K.  C.  190).] 

No ;  the  owners  of  the  tug  will  not  be  prevented  from  recover- 
ing, for  The  Monte  Rosa  might,  by  ordinary  care,  have  avoided 
the  damage.  Assuming  that  the  tug  was  negligently  navigated, 
still  The  Monte  Rosa  was  guilty  of  contributory  negligence,  for 
which  she  is  liable,  because  the  evidence  shows  that  there  was 
an  appreciable  interval  of  time  between  the  tug  taking  the 
*  sheer  and  the  actual  blow,  and,  during  that  time,  those  [*  26] 
in  charge  of  The  Monte  Rosa  might  have  averted  the  damage 
by  promptly  reversing  the  engines  and  lowering  the  anchor. 

Again,  the  position  of  the  anchor  is  essentially  a  matter  within 
the  control  of  the  master,  as  part  of  the  equipment  of  the  vessel, 
and  even  if  the  pilot  did  order  the  anchor  to  be  kept  in  the  dan- 

i  Owing  to  the  view  the  Court  took  of  caused  by  the  negligent  navigation  and 
the  facts,  the  arguments  of  the  plaintiffs'  excessive  speed  of  The  Monte  Rosa,  are 
counsel,    as  to  the  collision  having   been     omitted. 
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gerous  position  in  whicli  it  was,  still  this  will  not  e.xonerate  the 
owners  of  The  Monte  Eosa,  as  the  master  is  bound  to  see  that  the 
rule  is  not  infringed,  just  as  in  the  analogous  case  of  lights.  The 
Bipo7i,  10  P.  D.  65. 

Sir  Walter  Philliniore,  and  Aspinall,  Q.  C,  for  the  defendants, 
the  owners  of  The  Monte  liosa}  —  Assuming  that  the  damage  was 
di)ne  by  the  anchor  of  The  Monte  Ilosa,  her  owners  are  exempt 
from  liability  on  the  ground  of  com])ulsory  pilotage,  for  the  posi- 
tion of  the  anchor  is  a  matter  strictly  within  the  province  of  -the 
pilot  in  navigating  the  vessel.  TJie  Riijhorgs  Minde,  8  P.  D.  132, 
citing  The  Gvpsey  Kiiig^  2  W.  Rob.  537.  Where  it  is  a  question 
of  navigation,  the  master  would  not  be  justified  in  interfering 
with  the  pilot,  even  though  the  pilot  is  infringing  a  rule.  The 
Argo,  Swa.  462. 

Secondly,  assuming  that  the  conduct  of  those  in  charge  of  The 
Monte  Rosa  in  respect  of  the  anchor  was  negligent,  still  the 
position  of  the  anchor  was  obvious,  and  the  danger  was  one 
wliich  those  in  charge  of  the  tug  ought  not  to  have  mcurred,  and 
the  consequences  of  which  they  might  have  avoided:  see  the 
cases  collected  under  this  head  in  Addison  on  Torts,  6th  ed.  pp. 
23,  24;  see  also  the  second  case  put  in  the  judgment  of  Lindley, 
L.  J.,  in  The  Beriiiaa,  12  P.  I).  58,  at  p.  89.  The  case  of  The 
Margaret,  6  P.  I).  76,  does  not  conflict  with  this  view,  as  there 
the  collision  occurred  at  night,  so  that  the  dangerous  ])osition  of 
the  anchor  was  not  visible  to  those  in  charge  of  the  barge. 

Finally,  it  is  submitted,  on  the  evidence,  that  the  sheer  of  the 
tug  took  place  so  suddenly  that  there  was  no  time  for  The  Monte 

Rosa  to  take  the  necessary  steps  to  avert  the  damage. 
[*  27]  *  Pyke,  Q.  C,  in  reply. —  First,  as  to  the  defence  of  com- 
pulsory pilotage.  Assuming,  without  admitting,  that  the 
position  of  the  anchor  may  be  a  matter  within  the  province  of  the 
Xjilot,  still  if  he  is  obliged  to  keep  the  anchor  at  the  hawse-pipe, 
instead  of  stock  awash,  in  order  that  the  vessel  may  steer,  the 
owners  of  The  Monte  Rosa  are  responsible  because  they  are 
bound  to  provide  a  vessel  so  trimmed  and  e<(uipped  that  she  can 
be  navigated  without  infringing  the  rules. 

Secondly,  the  comnion  law  ])rinciple  of  contributory  negligence 

'  Owing  to  the  view  the  Court  took  of     been   caused   l)y  the  stem  and  starboard 
the  facts,  tiie  arguments  of  the   defend-     bow  of  The  Monte  Rosa,  are  omitted, 
ants'  counsel,   as  to  the  damage   liaving 
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does  not  apply,  for  tliis  case  is  not  distinguisluible  from  I'he 
Miirijavd,  (')  I'.  D.  TlJ,  and  the  fact  that  the  cullision  in  that  case 
oi'curred  at  night  makes  no  diiieience,  for,  as  in  that  case,  there 
Avoukl  have  been  no  damage  Imt  for  the  anclior,  so  here,  if  the 
tug  is  to  1)6  held  to  hlanie  for  negligent  navigation,  then  the 
defendants'  steamer  is  also  to  blame  because,  hnt  for  her  anchor, 
ViD  damagi;  would  have  occuried.  The  contributory  negligence  of 
tlie  steamer  was  the  immediate  cause  (jf  the  damage,  and,  l)oth 
vessels  being  therefore  to  blame,  the  Admiralty  ruh;  as  to  lialf 
dn mages  applies. 

[(JoitELL  Badnes,  J.  —  In  order  to  bring  in  the  Admiralty  rule 
\\~:  I'o  half  damages,  must  it  not  be  shown  that  the  steamer  could, 
{;t  the  time  the  tug  took  the  sheer,  l)y  the  exercise  of  reasonable 
-cave  and  skill  iiave  got  the  anchor  out  of  the  way?] 

The  evidence  shows  that  there  w'as  time  for  the  steamer  to 
ha\t^  rever.sed  her  engines  and  lowered  the  anchor.  It  is  also 
submitted  that,  as  the  steamer  was  breaking  a  rule,  it  was  in- 
cumbent on  those  in  charge  of  her  to  be  extra-vigilant  in  avoiding 
damage  to  other  vessels,  and  it  cannot  he  that  the  steamer  was 
at  liberty,  in  In-each  ^^i  a  rule,  to  carry  her  anchor  all  the  wa}-  u}) 
the  river  in  an  improper  position,  and  then,  when  an  accident 
occurs,  aver  that  it  was  the  duty  of  other  vessels  to  keep  out  of 
the  way  of  the  anchor,  the  dangerous  position  of  wliicli  was  the 
sole  cause  of  the  damage. 

GoRELL  Barnes,  J.  [After  detailing  the  facts  already  set  out, 
and  stating  that  the  cause  of  the  collision  was  the  improper 
manoeuvring  of  the  tug  bringing  her  across  the  hows  of  the 
steamer;  that  the  steamer  stopped  on  seeing  the  danger, 
but  had  *  no  time  to  do  anything  more,  and  that  the  [*  2S] 
damage  to  the  tug  was,  in  the  opinion  of  tlu*  Triinty 
Masters,  due  to  the  anchor  of  the  steamer,  the  learned  Judge  pro- 
ceeded: —  J  Now,  as  I  adopt  tlie  opinion  of  the  Trinity  Masters, 
and  find  that  the  anchor  of  Tliv  3[ontc  Hosa  did  the  material 
damage  to  the  tug,  questions  of  some  nicety  arise,  for  there  can 
be  no  doubt  that  the  anchor  Mas  carried  u])  the  Thames  in  a 
l)Osition  not  in  accordance  with  rule  20  of  the  Thames  Bye-laws, 
Avlucli  requires  the  stock  to  l)e  awash. 

Tlie  first  question  to  be  determined  is  one  of  fact,  viz.,  whether 
the  anchor  was   in  that    ])osition   in  accordance  witli    the  viilot's 
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orders.  On  tliat  there  is  the  evidence  of  the  master  and  mate  of 
The  Monte  Ilosa.  [The  learned  Judge  read  the  evidence  already 
set  out,  and  continued:  —  ]  I  have  no  hesitation  in  accepting  the 
statement  of  those  two  officers,  that  the  anchor  of  llw  Monte  Rosa 
was  in  its  position  by  the  [lilot's  orders  at  the  time  of  the  accident. 

Then  comes  the  question  of  law  raised  by  the  defendants,  viz., 
that  the  position  of  the  anchor  is  a  matter  within  the  province 
of  the  pilot,  even  though  there  is  a  rule  to  the  effect  that  it 
ought,  not  to  lie  in  the  position  to  which  it  was  ordered  by  him. 
It  is  argued  on  behalf  of  the  defendants  that  it  is  part  of  the 
duty  of  the  pilot,  who  is  in  charge  of  the  navigation  of  the  vessel, 
to  give  orders  as  to  the  position  of  the  anchor.  It  is  said  on  the 
other  side  that  that  is  not  the  true  view  with  regard  to  the 
anchor,  and  the  case  of  Tlie  lllpon,  10  P.  D.  65,  was  relied  on.  In 
that  case  a  vessel  in  the  Humber,  by  the  pilot's  orders,  exhibited, 
in  addition  to  the  regulation  masthead  and  side-lights,  ;i.  white 
light,  from  the  main  peak,  showing  astern.  It  was  lield  that  the 
vessel  was  to  blame  for  a  breach  of  statutory  regulation,  which  it 
was  impossible  to  say  might  not  have  contributed  to  the  col- 
lision, and  that  there  was  no  circumstance  to  make  a  departure 
from  the  regulations  necessary.  It  was  further  held  that  the 
exhibition  of  the  light  by  order  of  the  i)ilot  did  m)t  exempt  the 
owners  of  the  vessel  from  liability,  as  the  master  should  not  have 
permitted  an  infringement  of  the  regulation. 

The    plaintiffs    contend    that    the    ca-se  of    an    anchor  is 
[*  29]    strictly   *  analogous  to  the    case  of    a  light;    Init,    in    my 
opinion,  that  is  not  so. 

In  'Hie.  (lipaei/  Kinfj,  2  W.  Eob.  r>37,  a  vessel  had  come  into  col- 
lision with  another,  and  the  anchor,  which  had  not  been  hoisted  on 
deck,  nor  catted  as  proper  and  custonuiry,  lait  which  was  hanging 
over  her  bow  under  water,  made  a  hole  in  the  other  vessel. 

Dr.  Ll'SIIINOTON  said  (at  p.  547)  :  "  If  the  pilot,  then,  is  to  de- 
cide the  mode  of  anchoring  a  vessel,  it  appears  to  me  to  follow  as 
a  necessary  consequence,  that  the  pilot  is  responsible  to  see  that  the 
anchor  is  in  a  proper  situation  to  be  dropped  when  necessary. " 

In  The  Myhorgs  Minde,  8  V.  T).  132,  damage  had  been  done  by 
the  fluke  of  a  schooner's  anchor  pierciiig  the  side  of  a  fly-boat. 
The  Court  found  that  there  was  no  want  of  care  on  the  part  of  the 
crew,  and  it  was  held  that  the  damage  was  caused  l)y  the  fault  of 
the  pilot  ill  the  course  of  his  duty. 
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It  is,  however,  urged  on  behalf  of  the  plaintid's,  that  even  if  it 
is  part  of  the  pilot's  duty  to  attend  to  the  position  of  the  anchor, 
and  give  orders  with  reference  to  it,  still  the  master  is  to  blame, 
and  his  owners  through  liim,  because  the  master  is  bound  to  com- 
ply with  the  rules,  and  interfere  with  the  pilot  if  he  gives  orders 
in  connection  with  the  anchor  which  iufringe  the  rules. 

I  think  that  such  a  proposition  cannot  be  laid  down  as  sound  in 
face  of  a  decision  like  that  of  The  Argo,  Swa.  462,  where  a  steamer 
was  being  navigated,  under  the  pilot's  orders,  on  the  wrong  side  of 
the  channel,  contrary  to  the  (now  repealed)  297th  section  of  the 
Merchant  Shipping  Act,  1854,  and  it  was  held  that  the  master  was 
not  bound  to  interfere,  and  that  the  owners  were  not  responsible 
for  the  damage  caused  thereby. 

In  my  opinion  the  pilot  is  responsible  for  the  position  of  the 
anchor  as  part  of  his  duties  in  the  ordering  of  the  navigation  of 
the  shi])  and  lier  manoeuvres,  and  the  case  of  an  anchor  is  not 
analogous  to  that  of  a  light,  with  wliich  the  pilot  really  has  noth- 
ing to  do,  it  being  entirely  the  master's  duty,  to  see  to  the 
*  lights,  so  as  to  make  the  ship  in  a  proper  state  to  navigate  [*  30] 
according  to  the  rules. 

I  therefore  think  on  this  point,  on  which  there  is  not  very  much 
authority,  that  although  the  rule  was  infringed,  still  as  the  anchor 
was  in  the  position  in  which  it  was  by  the  pilot's  orders,  the  pilot 
was  in  fault,  and  the  owners  of  The  Monte  Rosa  are  exempt  from 
responsibility. 

There  is,  however,  a  further  point  which,  if  established,  is,  I 
think,  equally  fatal  to  the  plaintiffs'  case.  The  rules  of  the  Thanu^s 
have  not  the  same  sanction  as  the  sea  rules,  in  this  respect,  that, 
in  the  case  of  the  Thames  Eules  it  must  be  shown  t4iat  the  breach 
of  the  rule  contributed  to  the  collision,  whereas  the  statutory  pro- 
visions, as  to  the  sea  rules,  in  substance  provide,  that  it  is  sufficient 
to  show  a  breach  of  the  regulations,  and  then,  unless  the  ship 
breaking  the  regulation  can  establish  that  by  no  possibility  could 
that  breach  have  anything  to  do  with  the  matter,  she  is  held  to 
Idame. 

The  effect  of  that  diflerence  is  that,  in  the  present  case,  which 
turns  on  the  Thames  rule,  it  must  be  established  that  the  breach  of 
the  rule  contributed  to  the  collision.  This  brings  in  principles 
which  have  been  very  tersely  expressed  in  Mr.  Marsden's  book,  The 
Law  of  Collisions  at  Sea,  3rd  ed.  p.  23,  and  wliich  are  recapitulated 
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and  adopted  in  Mr.  Beven's  book,  Principles  of  tlie  Law  of  Negli- 
gence, p.  943. 

It  seems  to  me  that,  if  tln'  case  falls  within  the  second  rule,  as 
laid  down  in  Mr.  Marsden's  book,  namely,  that  the  plaintift'  can 
recover  nothing,  though  the  defendant  was  guilty  of  negligence 
contributing  to  the  collision,  if  the  plaintiff,  by  ordinary  care, 
exerted  up  to  the  moment  of  rhe  collision,  could  have  avoided  it, 
then  the  plaintiffs  must  fail  in  this  case. 

That  rule  is  adopted,  I  think,  and  certainly  is  in  accordance  with 
the  decision  in  Cayzer  Irvine  &  Co.  v.  The  Carron  Co.,  9  App.  Cas. 
873  (19  R.  C.  220),  where  Lord  Wa  rsON  in  giving  judgment,  and 
dealing  with  the  breach  of  a  Thames  rule  by  a  steamer  called  Tlie 
Clan  Sinclair,  said  (9  App.  Cns.  at  p.  887)  :  "  The  new  and  wrong 
positictu  into  which  I  assume  The  Clan  Sinclair  had  l)een 
'[*  31]  brought  by  her  neglect  of  the  rule,  *  was  perfectly  apparent 
to  those  on  board  The  Margaret,  apparent  for  a  considerable 
time  and  a  considerable  distance, —  for  ;i  time  and  distance  of  such 
apyireciable    extent .  that    they    could,    with    ordinary    care,    have 
avoided  the  collision  which  ensued ;  and  the  ground  of  my  judg- 
ment is  shortly  this,  that  assuming  that  tliere  was  a  breach  of  the 
rule,  and  culjiable  neglect  at  the  time,  yet  the  consequences  of  that 
neglect  could  have  been  avoided  by  ordinary  care  on  the  part  of 
The  Margaret." 

Tf  that  is  the  rule,  it  still  does  not  exhaust  the  question,  because 
it  may  be  that,  though  there  was  negligence  on  the  part  of  the  tug, 
yet  there  was  negligence  on  the  part  of  the  steamer  in  that  she 
might  liavc  avoided  the  consequences  of  the  collision  at  the  last 
moment  by  further  action  in  connection  with  the  anchor. 

T  do  not  fof^rel,  in  dealing  with  this  part  of  the  case,  the  decision 
in  The  Margaret,  6  P.  1).  76,  wlicrc  a  distinction  was,  it  appears  to 
nic,  rightly  drawn,  if  I  may,  with  all  respect,  say  so,  between  the 
collision  and  the  damage  ensuing,  and  in  my  observations  1  am 
treating  the  tpicstion  of  the  damage  being,  or  not  lieing  conliibuted 
to,  as  forming  ]jart  of  the  matter  which  T  have  to  consider. 

Tn  the  ]»rtsent  case  the  anchor  wns  visible  to  tliose  on  boiud  the 
tug,  and,  l»"iiig  sti  visilile,  was  a  source  of  danger  whicli  was  apjiai- 
ent  to  them,  and  yet  tliey  were  guilty  of  negligence  in  nut  axoichng 
coming  in  contact  with  it. 

■  T  am  of   ojiinion    that   not   merely  tlie  collisinn,  but  thr  damage 
ensuing  from  il,  were  nuitters  whidi  — altliough  the  steamer  may 
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luive  been  guilty  of  negligence,  and  was  in  fact  guilty  of  negligence 
in  breaking  tbe  rule  —  could  have  been  avoided  by  the  exercise  of 
reasonable  care,  on  the  part  of  the  tug,  exerted  u]»  to  the  nionient 
of  collision. 

Then  could  the  steamer  have  done  anything  to  avoid  the  damage 
at  the  last  moment,  or  within  a  reasonable  time  before  it  ?  The  argu- 
ment on  behalf  of  the  plaintiffs  is  that  she  couhl.  That  questicju 
I  have  asked  the  Elder  Brethren,  as  it  is  a  matter  of  nautical  skill, 
and  their  view  is  that  the  time  which  elapsed  —  from  the 
moment  when  the  sheer  of  the  tug  towards  *the  bows  of  [*  32] 
the  steamer  produced  any  reasonable  risk  of  collision,  to  the 
time  of  the  blow  —  was  far  too  short' for  those  on  board  the 
^steamer  to  do  anything  more  than  they  did.  Their  opinion  is  tliat 
it  was  almost  momentary,  and  that  anybody  present  and  able  t<» 
act,  if  ordered  to  do  so,  could  not  have  acted  sufficiently  rapidly 
to  iiave  avoided  this  collision,  and  —  which  is  the  real  point,  hav- 
ing regard  to  the  decision  in  The  Margaret  —  the  damage  caused 
by  it. 

I  am  of  opinion  that  the  collision  and  the  damage  which  llowed 
from  it  were  due  to  the  negligent  action  of  the  tug  ;  that  the  posi- 
tion of  the  anchor  of  The  Monte  liosa  was  a  matter  for  the  pilot, 
and  that,  as  regards  the  damage  done  by  it,  the  anchor  was  an 
obvious  danger  which  could  have  been  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  tug ;  that,  at  the  time  when  the 
tug  sheered  towards  the  steamer,  no  want  of  care  was  exhibited  on 
the  part  of  the  .steamer  which  could  in  any  way  have  affected  the 
matter,  and  that  the  tug  is  alone  to  blame.  Therefore,  the  claim 
must  be  dismissed  with  costs. 

ENGLISH  notes: 

Ir  win  be  observed  that  the  finding  of  tlie  Trinity  Masters,  :r\  accord- 
uuce  with  wliich  Dr.  Lushinoton  pronounced  judgment  in  the  case  of 
Thr  LochlibOj  was  little  in  accordance  with  Dr.  Lushingtox's  own 
juling,  which  was,  in  effect,  followed  by  the  Privy  Council.  This 
ruling  was  cited  in  The  Oakfield  (1886),  11  P.  D.  34,  55  L.  J.  P.  11, 
i)4  L.  T.  578,  34  W.  E,.  6S7.  The  Oakfield  was  proceeding  up  the 
Thames  in  charge  of  a  pilot.  The  weathervvas  hazj^;  but  a  vessel 
could  be  seen  at  about  three  hundred  yards.  A  flood  tide  was  runniug 
at  about  two  knots.  The  Duchess  of  Albom/  was  lying  at  anchor. 
According  to  the  evidence  of  the  pilot,  when  he  aiid  the  captain  saw 
her,  they  were  uncertain  whether  she  was  uuder  way,  and  he  ordered 
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the  helm  to  he  put  hard-a-port,  in  order  to  go  ahead  of  The  Dachess  of 
Albani/,  but  on  the  captain  saying  that  the  helm  should  be  star- 
boarded, he  gave  this  order,  ''to  carry  out  the  captain'.s  order."  The 
Pkksidknt  (Sir  J.  Hannen)  said  (11  P.  D.  36,  37):  "It  was 
pointed  out  by  Dr.  Lushington  in  The  Loehlibo,  3  V\'\\\.  Rob.  310, 
that  a  suggestion  made  to  the  i)ilot  does  not  take  away  the  responsi- 
bility from  him.  It  rests  with  the  pilot  to  form  an  opinion  in  regard 
to  the  captain's  suggestion,  and  it  is  only  when  the  captain  gives  an 
order  contrary  to  that  of  the  pilot  that  he  takes  the  responsibility  for 
the  manoeuvre  on  himself  and  removes  it  from  the  pilot.  That  this 
relation  between  captain  and  pilot  was  understood  by  these  two  men 
is  clear,  for  otherwise  the  pilot  would  have  left  it  to  the  captain  to  give 
the  order.  Therefore  the  entire  responsibility  in  this  case  rests  with 
the  pilot.  The  defendants  are  accordingly  entitled  to  judgment  on  the 
ground  of  compulsory  pilotage." 

AMERICAN   NOTES. 

As  the  defence  of  compulsory  pilotage  is  not  recognized  in  the  United 
States,  this  rule  and  the  following  one  have  no  application  to  cases  arising^ 
in  this  country.  See  the  American  Notes  to  No.  28  of  "  Negligence,"  19  R. 
C.  218. 


No.  6.  — THE   NOETH   GERMAN   LLOYD   STEAMSHIP 
CO.  V.  ELDER. 

"THE   SCHWALBE." 

(p.  c.  1860.) 

No.  7.  — OWNERS    OF   THE   STEAMSHIP   VELASQUEZ 

V.  BRIGGS. 

"THE   VELASQUEZ." 

(p.  c.  1867.) 

RULE. 

To  excuse  the  ship-owner  or  master  of  a  ship  for  damage 
caused  by  the  fault  of  a  pilot  whose  employment  is  com- 
pulsory, it  must  be  shown  that  the  fault  is  exclusively  tliat 
of  the  pilot.  But  to  satisfy  the  burden  of  proof  it  is  sufh- 
cient  for  the  owner  to  show  the  fault  of  the  pilot,  if  there 
is  nothing  in  the  evidence  to  show  tliat  the  master  or  crew 
were  also  in  fault. 
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The  North  German  Lloyd  Steamship  Co.  v.  Elder  and  others.^ 
"  The  Schwalbe." 

U  Moore's  1'.  C.  241-2.50  (s.  (  .  Lu^^li.  239;  4  L.  T.  IGO). 

Compuhor^i  Pllulage.  —  Sole  Fault  of  Pilol.  —  Onus  prohandl. 

A  foreign  steamer  met  at  night  in  the  river  Thames,  two  brigs  advanc-  [-41] 
ing  in  parallel  courses  from  fifty  to  sixty  fathoms  apart  from  each  other. 
The  steamer,  instead  of  porting  her  helm,  attempted  to  pass  between  them, 
and  thereby  caused  a  collision,  by  which  one  of  the  brigs  was  lost.     The 
steamer  held  to  blame. 

The  .388th  section  of  the  Merchant  Shipping  Act.  17  &  18  Vict.  c.  104 
(see  now  Merchant  Shipping  Act,  1894,  57  &  5.S  Vict.  c.  <!0,  s.  6oo),  protects  the 
owners  from  loss  or  damage  when  occasioned  by  the  sole  fault  or  incapacity 
of  the  pilot  where  the  employment  is  compulsory. 

The  onus  probandi  lies  upon  the  owners  to  prove  that  fact,  and  they  must 
prove  not  merely  that  tlie  crew  were  under  the  pilot's  orders  at  the  time,  but 
that  the  order  which  caused  the  damage  was  actually  given  by  the  pilot. 

Where  evidence  is  conflicting,  the  Appellate  Court,  in  order  to  advise  a 
reveisal  of  the  judgment  appealed  from,  must  not  merely  doubt  whether  the 
judgment  appealed  from  is  correct,  but  must  be  satisfied  that  it  is  wrong. 

This    Avas   a    collision    case.     The  action  was   brought 
by  the  respondents,  the  owners  of  the  vessel  The  *  Crown,  [*  242] 
against  the  steam-ship  The  Schtvalhe  and  appellants,  the 
owners  thereot  for  the  total  loss  of  The  Crown,  which  was  sunk 
by  a  collision  which  occurred  between  the  two  vessels. 

The  facts  of  the  case  as  alleged,  and  given  in  evidence,  suffi- 
ciently  appear  from  the  judgment  of  the  Court  delivered  by 

The  Right  Hon.  Lord  Chelmsford  :  —  [--1-^] 

In  this  case  the  owners  of  tlie  brig  (Vo;«;;i  proceeded  in  the 
High  Court  of  Admiralty  against  tlie  owners  of  the  steam-vessel 
ScJiwalhe  to  recover  for  the  total  loss  of  tlieir  vessel,  wliich  was 
sunk  by  a  collision  between  the  t\v(»  vessels  in  a  reach  of  the 
river  Thames  called  the  West  Swin,  between  five  and  six  o'clock 
in  the  evening  of  the  9th  of  .lanuary,  1859. 

The  Crown,  a  collier  l)rig,  was  proceeding  down  tlie  river  in 
ballast.  The  Srhvui/he,  a  steamer  belonging  to  Bremen,  was  upon 
her  voyage  to  London,  witli  a  cargo  and  passengers.     The  evening 

1  Present:  The  Eight  lion.  Lord  Chelmsford,  tlie  Eight  IIou.  Lord  Kixgsdown, 
iitid  the  Right  Hon.  Sir  I^^dward  IJvan.  ^ 
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was  fine  and  clear.  Both  ve.'^sels  had  their  proper  light?.  The 
parties  agree  as  to  the  wind  being  west-southwest,  and  as  to  the 
courses  of  the  respective  ^•essels.  'The  Crown's  course  was  north- 
east, that  of  The  Schwalbe  southwest,  being  in  an  exactly  oppo- 
site diriH'tinn  to  each  other. 
[*  24.1]  •  In  this  state  of  things,  the  libel  on  behalf  of  the 
owners  of  The  Crown  alleges  that  one  of  the  crew  per- 
ceived the  three  lights  of  a  steamer  a  little  on  the  port-bow ;, 
that  when  the  two  vessels  had  approached  to  about  three-quarters 
of  a  mile  of  each  other,  they  perceived  that  the  steamer  had 
ported  her  helm,  as  her  green  light  was  gradually  lost  sight  of,, 
whereupon  The  Croivn  ported  her  helm  ;  and  that  when  the  two 
vessels  had  approached  to  within  half  a  mile  of  each  other,  and 
would  have  easily  passed  clear,  the  green  light  of  tlie  .steamer 
again  came  in  view ;  that  the  helm  of  'The  Croivn  was  then  put 
hard-a-port,  and  tiie  steamer  "was  hailed  to  port  her  helm  and 
stop  her  engines ;  that  no  notice  was  taken  of  such  hailing,  and 
that  shortly  after  the  steamer  ran  stem  on  into  the  ])(trt  side  of 
tlie  brig,  cutting  her  down  to  the  water's  edge,  and  sinking  her 
immediately.  And  the  fifth  article  of  the  libel  alleged  that  the 
collision  and  loss  of  'Tl\e  Crown  were  occasioned  solely  by  the 
improper  conduct  and  negligence  of  those  on  board  The  Schwcdhe, 
more  especially  in  starboarding  thcii-  helm  and  not  keeping  a 
good  look-out  and  going  clear  of  The  Crown,  and  .that  no  blame 
was  attributable  to  Tlie  Crown,  or  to  any  one  on  lioard  of  her. 

The  allegation  on  the  part  of  the  owners  of  Tlir  Schv-alhe  denies 
the  article  of  the  libel  which  charges  that  luir  helm  was  ported 
and  then  starboardttd  whilst  approaching  The  Crovnt,  and  in  con- 
tradiction thereto  alleges  that  the  helm  of  The  Sehiraihe  was  not 
starboarded  and  then  ported,  but  ported  only;  and  after  denying 
that  the  l^lame  of  the  collision  is  im])utable  to  The  SeJiwalhe,  and 
stating  that  it  is  attributable  solely  to  the  master  and  ci'cw 
[*  246]  of  the  lirig,  it  alleges  that  if  any  blame  is  *  imputable  t(» 
any  person  on  board  Thr  Sehva/he,  it  is  imputable  solely 
to  the  pilot,  then  in  sole  charge  of  her,  all  wliose  orders  and  direc- 
tions in  regard  to  the  navigation  of  the  steam-ship  at  the  time  of 
the  collision  were  promptly  and  implicitly  obeyed  and  carried  out 
by  the  master  and  crew. 

Upon  these  contradictory  allegations,  and  u]»on  evidence  ('i|u;dly 
contradictory  and   conflicting,  their    Loidsliijis   have  tn  determine 
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wlietlier  the  learned  Judge  of  the  Court  of  Admiralty  arrived  at 
the  proper  conclusion  in  finding  that  The  Schwalbe  was  alone  to 
blame  for  the  (;ollision,  and  that  the  pilot  was  not  the  person 
solely  to  blame,  ])ut  that  the  collision  also  arose  from  "  somethiuij; 
inther  having  been  done,  or  omitted  to  be  done,  or  done  negli- 
gently, on  board   The  Schivalbe." 

When  the  two  vessels  first  appeared  in  sight  of  each  other. 
The  Schwalbe,  according  to  the  evidence  of  her  captain,  was  "pro- 
ceeding along  the  edge  of  the  Maplin  Sand,  pretty  close  to  it." 
The  Crown,  and  another  collier-brig  The  Ceres,  were  advancing 
on  parallel  courses,  from  fifty  to  sixty  fathoms  apart  from  each 
other.  The  witnesses  for  The  Schwalbe  state  that  The  Crown  was 
first  seen  about  a  point  on  her  starboard-bow,  and  The  Ceres  about 
a  point  on  her  port-bow.  In  this  state  of  things  there  can  be 
little  doubt  that  the  safe,  as  well  as  the  correct,  course,  for  The 
Schwalbe  to  pursue  was  to  port  her  helm,  and  to  pass  The  Crowvi 
on  the  port  side.  Instead  of  doing  this,  she  incurred  the  hazard 
(if  attempting  to  pass  between  two  vessels  approaching  her 
;it  so  short  a  distance  from  each  other  as  to  range  only  a 
])oint  on  each  side  of  her  bows.  Her  object  in  adopting  this 
course  may  probably  be  accounted  for  by  the  evidence 
of  Fleming,  *  the  pilot,  who  says,  "  the  Maplin  Sand  was  [*  247] 
as  near  as  was  safe  on  their  starboard  side."  If,  there- 
fore, The  Schwalbe  had  ported  her  helm,  it  must  have  brought 
her  nearer  than  was  safe  to  that  sand.  Under  these  circum- 
stances, a  course  would  naturall)^  be  preferred  which  would 
require  a  starboard  helm  instead  of  the  opposite  one.  And,  as 
upon  their  own  showing,  The  Crown,  when  first  seen,  was  only 
a  point  on  their  starboard-bow,  it  can  hardly  be  supposed  that 
in  The  Schwalbe  s  intended  course  between  the  I) rigs,  she  would 
not  have  given  The  Crown  a  wider  berth,  which  could  be  done  only 
by  starboarding  her  helm.  The  pilot  indeed  says,  that  "  upon 
entering  the  southwest  reach  of  the  West  Swin,  he  necessarily 
starboarded  the  helm  to  take  the  proper  course  \ip  the  reach ; 
but  that  at  that  time  he  was  more  than  a  mile  distant  from  Tlie- 
Crown  and  The  Ceres,  whose  respective  lights  came  in  siglit  just 
as  he  had  steadied  his  helm." 

In  judging  of  the  probability  of  the  respective  statements,  it 
must  be  always  borne  in  mind  that  The  Schwalbe  could  not  port 
her  helm  when  the  brigs  were  first  seen,  because  she  was  as  near 
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the  Maplin  Sand  as  it  was  safe  for  her  to  go ;  that  her  course 
was  directed  between  the  two  brigs,  althougli  the  pilot  says 
they  were  in  '•  the  immediate  vicinity  of  the  Maplin  Sand,  and 
somewhat  close  thereto,  in  order  to  give  a  wide  berth  to  the 
light  colliers  going  down,"  which  would  be  effected  by  passing 
them  well  on  their  port  side;  and  that  the  original  fault  was  in 
The  ScJiivalhes  endeavour  to  pass  between  two  vessels  in  close 
proximity  to  each  other.  It  is  probable  that  if  this  attempt  had 
not  been  made,  The  Schv-alhe  would  have  gone  clear  of 
[*  248]  The  Crown ;  *  for  by  the  evidence  of  the  master  of  the 
collier-brig  Bo^mty,  which  was  a  quarter  of  a  mile  directly 
ahead  of  Tlie  Crown,  Tlie  Schwalbe  passed  her  safely  on  the  port 
side,  and  "  shortly  afterwards  he  heard  a  hailing,  and  u])on  look- 
ing astern  he  saw  that  The  Schwalbe  had  altered  her  course,  and 
was  as  nearly  as  possible  with  her  port  broadside  towards  The 
Bounty,  going  stem  on  towards  The  Croiviis  port  side." 

The  Schwalbe  could  only  have  been  brought  into  this  position 
after  passing  Tlie  Bounty  on  the  port  side,  by  starboarding  her 
helm ;  and  if  this  witness  is  to  be  believed,  and  there  is  no  grouiui 
for  discrediting  him,  the  case  of  TJte  Croion,  that  The  Schu-albe  was 
originally  on  her  port  side,  and  that  the  collision  occurred  in  con- 
sequence (jf  her  afterwards  starboarding,  appears  to  be  completely 
established. 

Opposed  to  this  case  there  is  the  positive  evidence  of  the 
captain,  some  of  the  crew,  and  tlie  \n\ot  of  The  Schwalbe,  that 
the  helm  was  never  starboarded,  which  is  met  by  the  etiually 
positive  evidence  of  Jobling,  a  seaman  on  board  T'he  Crou-n,  that 
when  he  got  into  the  steamer  after  the  collision,  he  ran  instantly 
aft,  and  there  saw  "that  the  wheel  was  hard-a-starboard,  and  that 
the  helmsman  was  still  holding  it  hard-a-starboard." 

These  contradictory  statements  are  not  to  be  reconciled  by  the 
t^lip  made  by  the  pilot,  as  described  by  the  captain  of  T}te 
Schwalbe,  in  first  giving  the  order  "  starboard,"  "  but  after  the  word 
had  hardly  escaped  him,  in  the  same  breath  calling,  '  No  !  i)ort,' " 
because  the  first  order  ap])ears  not  to  have  been  passed, 
[*  j:49]  but  only  the  order  to  hard-a-port,  in  which  *  position  the 
helmsman  describes  the  helm  to  have  l)een  at  tlio  moment 
of  collision. 

Amidst  such  doubtful  and  conflicting  evidence,  their  Lordships 
would   not  be  disposed  to  disturb   the  judgment  of   the  learned 
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.Tiulge  of  the  Court  of  Adniiralty,  even  if  the  counsel  for  the 
apltellants  liaJ  raised  a  doubt  in  their  minds  as  to  its  correctness;, 
for,  to  re]-)eat  tlie  hmguage  used  by  them  in  The  North  American 
(12  Moore's  P.  C.  Cases,  338),  and  in  the  case  of  The  Julia,  npon 
which  judgment  has  just  been  pronounced,  "  in  order  to  advise 
the  reversal  of  a  judgment,  we  must  not  merely  doubt  whether 
it  is  right,  but  be  satisfied  that  it  is  wrong." 

Although  no  view  of  the  present  case  is  free  from  difficulty, 
and  no  judgment  can  be  formed  upon  it  without  hesitation,  yet 
there  being  sufficient  evidence  to  warrant  the  finding  of  the 
Court  below,  assisted  as  it  was  by  Nautical  Assessors,  their  Lord- 
ships could  not  witli  propriety  reverse  the  decision  merely  upon 
the  ground  that  if  a  judgment  had  been  pronounced  in  favour  of 
the  opposite  party,  it  would  have  been  efj[ually  capable  of  being 
supported  by  the  evidence  produced  on  their  side. 

The  Schvjalbc,  therefore,  being  found  to  be  in  the  wrong,  it  only 
remains  to  be  considered  whether  the  owners  have  succeeded  in 
exonerating  themselves  from  their  ^^r/v/m  facie  responsibility,  by 
showing  that  the  pilot  was  the  sole  author  of  the  injury.  For 
this  purpose  it  is  not  sufficient  for  them  to  prove  the  vessel  to 
have  been  in  charge  of  a  licensed  pilot,  under  whose  orders  the 
crew  were  acting,  and  then  to  call  upon  the  Court  to  presume 
that  the  particular  order  which  occasioned  the  collision  was  given 
by  him.  By  the  express  words  of  the  388tli  section  of 
*  the  Merchant  Shipping  Act,  which  protects  the  owners  [*  250] 
from  loss  or  damage  where  it  is  occasioned  by  the  fault  of 
the  pilot,  the  ojius  prohandi  lies  upon  them,  as  their  Lordships  de- 
cided in  the  case  of  The  Christiana,  7  Moore's  P.  C.  160  (p.  240, 
ante),  upon  corresponding  words  in  the  former  Pilot  Act,  6  Geo^ 
IV.  c.  125.  It  has  been  shown,  in  the  consideration  of  the  circum- 
stances of  the  collision,  that  it  must  have  been  occasioned  by  The 
ScJtwalbe  having  starboarded  her  helm  a  short  time  before  it 
occurred.  The  owners,  to  relieve  themselves  from  their  liability, 
are  bound  to  prove  that  an  order  to  starboard  the  helm  at  this 
time  was  given  by  the  pilot.  But  no  such  proof  is  anywhere  to 
be  found,  except  in  the  hasty  expression  (corrected,  as  the  witness 
says,  almost  before  the  words  were  out  of  his  mouth,  and  not 
acted  upon)  just  at  the  moment  of  the  collision.  The  owners, 
therefore,  fail  entirely  in  the  evidence  necessary  to  transfer  the 
responsibility  from  themselves  ;  and  without  c(msidering  whether 
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there  was  any  negligent  act  or  omission  on  the  part  ol  the  ercw 
<if  Tlic  Sehivalbc,  their  Lordships  think  it  sufficient  to  say,  that 
the  owners  have  not  succeeded  in  establishing  that  the  collision 
is  to  be  attributed  solely  (if  at  all)  to  the  fault  of  the  pilot. 
They  will,  therefore,  recommend  to  Her  Majesty  to  affirm  the 
judgment  of  the  Admiralty  Court,  with  costs. 

The  Owners  of  the  Steamship  Velasquez  v.  Briggs  and  others. 
"  The  Velasquez."  * 

L.  R.  1  P.  C.  494-500  (s.  c.  30  L.  .J.  Adin.  19  ;   If.  L.  T.  777  ;   If.  W.  U.  89). 

[494]  Shipping.  —  Sailing  Rules.  —  Collision  between.  Steamer  and  Sailing  f'e.<t- 
sel.  —  Compulsory  Pilotage.  —  Joint  Negligence  of  Pilot  and  Master  and 
Crew.  —  Look-out.  —  Damages.  —  Liabilitij  of  Owners. 

A  steamer  was  sighted  by  a  sailing  vessel  at  a  sufficient  distance  to  have 
avoided  a  collision.  The  steamer  took  no  steps  until  the  vessels  were  very 
near  each  other,  when  she  starboarded  her  helm,  and  the  sailing  vessel  ported 
her  helm  to  avoid  a  collision,  which,  notwithstanding,  took  place:  — 

Held,  that  the  steamer  was  alone  to  blame,  as  it  was  the  duty  of  a  steamer 
to  keep  out  of  the  way  of  the  sailing  vessel,  provided  she  could  do  it.  either 
by  starboarding  or  porting  her  helm,  and  that,  on  the  other  hand,  it  was  the 
duty  of  the  sailing  vessel  to  keep  her  course,  and  that  she  could  only  be 
excused  from  deviating  from  it  by  showing  that  it  was  necessary  to  do  so  in 
order  to  avoid  immediate  danger. 

To  entitle  the  owners  of  a  ship  under  the  compulsory  charge  of  a  licensed 
pilot  to  the  benefit  of  the  provisions  of  a  statute  which  exempts  them  from 
liability,  when  a  collision  has  occurred  by  the  fault  of  the  pilot,  it;  lies  on 
them  to  prove  that  it  was  occasioned  solely  by  the  pilot. 

If  the  master  and  crew  have  contributed  to  the  accident,  by  not  keejiing 
a  suflicient  look-out,  so  as  to  give  the  pilot  the  earliest  possible  iufonnati<in 
of  an  approaching  vessel,  althf)Ugh  the  pilot  is  also  to  blame,  the  owners  are 
not  exempted  from  liability  for  the  damage. 

A  cause  of  colli.^ion. 

The  fact.'^  and  evidence  are  so  fully  stated  in  the  judgment  of 
their  Lord>liii»s  a.'<  to  render  any  statement  here  unnecessary. 
The  Judge  of  the  Court  below  (The  Kight  Hon.  Dr.  LusiiinViton) 
held  The  Velaaqvez  alone  to  blame.     HcMicr  tlie  appeal. 

The  case  was  argued  by 

Mr.  Brett,  Q.  C,  and  Mr.  Clarkson,  for  the  appellants,  and 

Dr.  Deane,  Q.  C,  and  Mr.  J.  1*.  Murphy,  for  the  respondents. 

1  Prisc.nt:  Sir  William  Ei;li.,  Sir  .Famks  William  Colvilk,  Sir  Edwarp 
Aau<;iian   Williams,  and  Sir  Iikiiauh    Tohin    KiNDi-iiSLLv. 
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*  It  was  argued  by  the  appellants,  first,  that  the  Court  [*495] 
helow  miscarried  in  estimating  the  evidence;  that  the  sail- 
ing vessel,  llie  Star  of  Ceylon,  was  not  justified  in  departing 
i'rom  her  course,  wliich  she  ought  to  have  kept,  and  that  the 
collision  occurred  by  her  porting ; "  secondly,  that  there  was  a 
good  look-out  kept  on  board  the  steamer ;  and  thirdly,  that  if 
there  was  any  one  on  board  The  Velasquez  to  blame,  the  pilot 
was  the  only  person,  and  that  as  the  pilot  was  in  charge  by 
compulsion  of  law,  the  owners  were  not  liable  for  the  damages, 
citing  on  this  point  The  lona,  L.  11.  1  V.  C.  426,  and  the  cases 
tliere  referred  to. 

For  the  respondents,  it  was  contended,  first,  that  no  good  look- 
■out  was  kept  on  board  The  Velasque~:,  and  that  the  pilot  had 
•contributed  to  the  accident ;  and  secondly,  that  being  a  steamer, 
she  neglected  to  alter  her  course,  as  she  might  have  done,  and 
thereby  avoided  the  collision. 

Judgment  having  been  reserved,  was  now  delivered  by 

Sir  James  W.  Colvile  :  — 

This  is  an  appeal  on  the  part  of  the  owners  of  the  Spanish 
steamer,  The  Velasquez,  against  the  sentence  or  decree  of  the 
High  Court  of  xidmiralty,  which  has  pronounced  that  that  vessel 
was  in  fault  in  running  down  the  late  barque,  called  7'he  Star  of 
Cei/loii,  and  has  condemned  the  appellants  and  their  bail  in  the 
■damages  proceeded  for,  and  costs  of  suit. 

The  conflict  of  evidence  is  far  less  than  generally  occurs  in 
•cases  of  collision.  The  undisputed  facts  of  the  case  are:  that 
about  half-past  seven  on  the  evening  of  the  11th  of  October  last 
the  steamer,  l;)eing  in  charge  of  a  licensed  pilot,  was  proceeding 
up  ciiannel,  steering  northeast  by  ninth  ;  whilst  the  bnr([ue  was 
going  down  channel,  heading  southwest  by  south,  and,  therefore, 
on  a  course  parallel  to  that  of  tlie  steamer.  The  wind  was  east 
by  south  ;  each  vessel  was  making  about  six  knots  an  liour 
through  the  water ;  and  the  tide,  which  was  against  the  steamer, 
was  of  course  in  favour  of  the  barque.  It  is  further  admitted 
that  at  some  time  before  the  collision  the  steamei-  starboarded 
lier  helm,  or  at  least  executed  a  niiUKPuvro  which  had  the 
effect  which  starboarding  *a  helm  of  the  ordinary  con-  [*  490] 
struction  produces  ;  and  that  the  barque  ported  her  helm. 
'J'he  result  was  a  collision  in  which  the  barque,  being  struck  on 
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tho  port  bow  by  the  stem  of  the  steamer,  was  sunk,  her  crew 
happily  escaping  on  board  of  the  steamer. 

The  case  of  the  barque  is  thus  stated:  "The  mast-head  light 
of  the  steamer  was  first  seen,  at  the  distance  of  between  three  and 
four  miles  nearly  ahead,  but  a  little  on  the  port  bow  of  the  barque ; 
her  red  or  port  light  was  subsequently  made  out  in  the  same 
direction.  She  continued  to  approach  the  l)ar(jue  on  her  ])oit 
bow,  and  in  such  a  direction  as  to  involve  danger  of  a  collision 
unless  one  of  the  vessels  ported ;  and  as  no  alteration  was  made 
in  her  course  when  the  two  vessels  were  so  near  that  it  was 
dangerous  for  the  barque  to  keep  on  her  course,  the  helm  of  the 
latter  was  ported.  Very  shortly  after  this  had  been  done,  and 
the  vessels  would  otherwise  have  passed  clear  of  each  other,  the 
steamship  was  noticed  to  be  making  towards  the  barque,  and  as 
the  only  means  of  avoiding  a  collision,  or  lessening  the  effect 
thereof,  the  helm  of  the  barque  was  put  hard-a-port ;  but  almost 
immediately  afterwards  the  steamer,  having  slnit  in  her  red  and 
opened  her  green  light,  ran  stem  on  into  the  l)arque,"  &c.  And 
the  contention  of  the  plaintiffs,  the  (nvners  of  the  barque,  was, 
that  the  collision  was  attributable  solely  to  the  carelessness,  neg- 
ligence, and  want  of  skill  of  those  on  board  and  in  charo-e  of  tho 
steamship,  more  especially  in  their  having  omitted,  either  from 
want  of  a  good  look-out  or  otherwise,  to  take  within  suthcient 
time  tlie  proper  measures  to  keep  clear  of  the  barque. 

The  defence  on  the  part  of  the  steamer  raised  the  following 
ca.se.  "  The  barque  was  first  seen  at  the  distance  of  about  three- 
quarters  of  a  mile  from,  and  being  from  two  to  three  points  on 
the  starboard  bow  of,  the  steamer,  and  with  no  light  then  visible 
f)n  board  the  latter.  The  steamer  starboarded  by  order  of  the 
pilot,  and  her  head  went  off  to  port,  and  she  kejit  out  of  the  way 
of  the  baique ;  but  the  latter  improperly  deviated  from  her  conrse, 
under  a  port  helm,  and  exhibited  a  red  light  to  those  on  board 
the  steamer,  and  caused  danger  of  collision  ;  whereu])on,  by  order 
of  the  pilot,  the  steamer  hard-a-starboarded  and  st(»pped  her 
engines,  but  the  barque  nevertheless  ran  into,  and  with 
[*  407]  her  port  bow  before  *  the  fore  )-igging  struck  tlic  steamer 
on  her  stem  and  starl)oard  bow."  And  the  coiilcutioii  of 
the  defendants  was  that  the  collision  was  caused  by  the  negligent 
and  improper  navigation  of  the  barque.  Another  and  distinct 
ground  of  defence   was,  that   if  the   collision  was  in   any  way  oc- 
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casioiied  l»y  anybody  on  board  the  steamer,  it  was  occasioned  solely 
by  the  licensed  pilot,  whose  orders  in  respect  of  her  navigation 
Aveie  promptly  and  inijilicitly  obeyed  l»y  her  master  and  crew. 

In  the  circumstance  stated,  it  was  the  duty  of  the  steamer  to 
keep  out  of  the  way  of  the  sailing  vessel ;  and  provided  she  did  so 
efiectually,  she  was  at  liberty  to  do  it  either  by  starboarding  or 
l)y  porting  her  helm.  On  the  other  hand,  it  was  the  duty  of  the 
barque  to  keep  her  course,  and  she  could  be  excused  for  deviating 
from  it  only  by  showing  that  it  was  necessary  to  do  so  in  order  to 
avoid  immediate  danger. 

The  learned  Judge  of  the  High  Court  of  Admiralty,  after  con- 
sidering the  evidence,  with  the  aid  of  the  Trinity  Masters,  came  to 
the  conclusion  that  no  blame  attached  to  the  barque  ;  that  the 
wdiole  blame  attached  to  the  steamer ;  that  blame  attached  to 
the  pilot ;  but  that  blame  also  attached  to  the  crew,  by  reason  of 
the  want  of  a  good  look-out. 

At  the  close  of  the  argument  for  the  appellants  their  Lordships 
intimated  their  opinion  that  no  ground  had  been  made  for  dis- 
turbing this  judgment  in  so  far  as  it  found  that  as  between  tlie 
colliding  vessels  the  steamer  was  solely  in  fault.  The  conclusions 
which  they  drew  from  the  evidence  were,  that  the  vessels  were 
meeting  port  side  to  port  side  ;  that  the  steamer  took  no  steps  to 
avoid  the  barque  until  the  vessels  were  very  near  each  other ; 
and  that  in  these  circumstances  the  barque  was  justified  in  porting 
her  helm  when  she  did  port  it ;  whilst,  on  the  other  hand,  the 
starboarding  of  the  helm  of  the  steamer  when  it  took  place  was  a 
dangerous  and  improper  manoeuvre,  and  the  immediate  cause  of 
the  collision. 

Upon  the  questiqn  whether  the  Court  below  was  justified  in 
holding  that  blame  attached  to  the  crew  as  well  as  to  the  pilot, 
their  Lordships,  having  heard  both  sides,  reserved  their  judgment ; 
and  it  is  that  question  alone  which  we  have  now  to  determine. 

It  has  been  established  by  a  long  course  of  decisions, 
both  in  the  *  High  Court  of  Admiralty  and  at  this  board,  [*  498] 
that  to  entitle  the  owners  of  a  sliip  which  is  under  the 
charge  of  a  licensed  pilot  to  the  benefit  of  the  provision  in  the  Act 
which  exempts  them  from  liability  where  the  c(»llision  has  been 
occasioned  by  the  fault  of  the  pilot,  it  lies  upon  them  to  prove  that 
it  was  caused  solely  by  his  fault.  To  show  to  what  extent  this 
general  burden  lies  upon  the  owners,  it  is  sufficient  to  cite  the  case 
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of  2%e  Schwalbe,  14  Moore's'  P.  C.  Cases,  241.  There  the  cause  of 
collision  was  an  improper  starboarding  of  the  helm;  an  act  of  navi- 
gation presumably  attributable  to  an  order  from  the  pilot.  Yet 
the  owners  were  held  liable  because  they  had  .failed  to  prove 
expressly  that  the  order  to  starboard  was  given  by  the  pilot. 
Lord  Chelmsford,  in  delivering  the  judgment  of  this  committee,, 
said,  "  The  owners,  therefore,  fail  entirely  in  the  evidence  neces- 
sary to  transfer  the  responsibility  from  themselves ;  and  without 
considering  whether  there  was  any  negligent  act  or  omission  ou 
the  part  of  the  crew  of  The  Schwalbe,  their  Lordships  think  it  suf- 
ficient to  say,  that  the  owners  have  not  succeeded  hi  establishing 
that  the  collision  is  to  be  attributed  solely  (if  at  all)  to  the  fault 
of  the  pilot." 

Again,  the  cases  have  clearly  established  that  if,  for  any  act  or 
omission  which  contributed  to  the  accident,  the  master  or  crew  is 
to  blame,  — then,  although  the  pilot  is  also  to  blame,  the  owners 
are  not  exempted  from  liability.  One  of  the  strongest  cases  of 
this  kind  is  that  of  TJie  Christiana,  7  Moore's  R  C.  Cases,  160 
(p.  240,  ante),  for  there  every  act  of  omission  (and  there  were  sev- 
eral of  them)  which  contributed  to  the  accident  was  an  act  for 
which  the  pilot  was  to  blame ;  yet,  inasmuch  as  for  one  of  them, 
viz.,  the  omission  to  strike  and  haul  down  certain  yards  and  masts,, 
the  master  was  held  to  be  also  in  fault,  the  owners  were  not  exon- 
erated from  liability. 

On  the  other  hand,  such  cases  as  The  George,  4  Notes  of  Cases, 
161,  and  The  Atlas,  5  Notes  of  Cases,  50,  seem  to  show,  that  if  it  be 
proved  on  the  part  of  the  owners  that  the  pilot  was  in  fault,  and 
there  is  no  sufficient  proof  that  the  nuuster  or  crew  were  also  in 
fault  in  any  particular  which  contributed,  or  may  have  con- 
tributed, to  the  accident,  the  owners  will  have  relieved  themselves 

of  the  burden  of  proof  which  the  law  casts  upon  them. 
[*49'J]       *  If,  however,  the  evidence  sliows  that  there  were  acts 

of  negligence  on  the  part  of  the  master  and  crew  which 
may  have  contributed  to  the  accident,  as  well  as  fault  on  the  part 
of  the  ])ilot,  the  duty  of  showing  that  the  former  did  not  con- 
tribute in  part  to  the  accident  seems  to  be  involved  in  the  obliga- 
tion of  the  owners  to  prove  that  the  causa  causans  of  the  collision 
was  exclusively  the  fault  of  the  pilot.  .  The  lona,  L.  R.  1  P.  C. 
426,  one  of  the  most  recent  cases -decided  by  this  committee,  seems 
to  go  the  full  length  of  this  proposition. 


i;.  C.  VOL.  XXI.]  PILOTAGE.  287 

No.  7.  —  Owners  of  Velasquez  v.  Briggs.     The  Velasquez,  L.  B.  1  F.  C.  499,  500. 

We  have  now  to  apply  these  principles  to  the  present  case. 
What .  are  the  facts  deposed  to  by  the  pilot  and  crew  of  Tloe 
Velasquez,  who  alone  can  speak  to  what  passed 'on  board  that 
vessel  ? 

The  pilot  says  that  he  was  on  the  forepart  of  the  bridge  ;  that 
lie  first  saw  a  sail  on  his  starboard  bow  when  the  barque  was  about 
three-quarters  of  a  mile  off;  that  he  saw  no  light;  that  he  ordered 
the  helm  to  be  starboarded ;  that  The  Velasquez  obeyed  her  helm ; 
and  that  shortly  after  he  had  given  this  order  he  saw  the  red 
light  of  the  barque  open. 

Tlie  look-out  man  (a  Spaniard)  says  that  he  first  saw  the  barque 
on  the  starboard  bow,  and  distant  about  a  mile  more  or  less ;  that 
he  too  saw  no  light ;  and  that  he  reported  the  sail  to  the  mate 
(also  a  Spaniard).  And  the  mate,  who  was  on  the  bridge  with  the 
pilot,  says,  that  when  the  look-out  man  sang  out  in  Spanish,  "  A 
vessel  on  starboard,"  he  looked  towards  the  pilot,  who  was  then 
looking  to  starboard  with  his  glasses ;  that  he  (the  witness)  look- 
ing in  the  same  direction,  saw  the  barque  about  three-quarters  of  a 
mile  off;  that  thereupon  the  pilot  gave  the  signal  for  going  to 
port ;  and  after  that  was  done  he  (the  witness)  saw  the  red  light 
of  the  barque,  having  previously  seen  no  light. 

Upon  this  evidence  it  is  no  doubt  proved  that  the  helm  was 
starboarded  by  the  order  of  the  pilot,  given  on  his  own  observation 
of  the  barque,  and  not  upon  any  communication  to  him  of  its 
position. 

On  the  other  hand,  it  is  to  be  observed  tliat  this  evidence,  if 
strictly  true  and  correct,  would  raise  some  inference  of  a  negligent 
look-out.  For  nothing  is  seen  of  the  barque  until  she  is 
within  a  *  mile  of  the  steamer,  and  nothing  even  then  is  [*  500] 
seen  of  her  lights,  although  there  is  evidence  in  the  cause, 
believed  by  the  Court  below,  that  her  lights  were  burning  well ; 
and  the  pilot  admits  that  on  that  particular  night  a  good  light 
might  have  been  seen  three  miles  off. 

The  evidence,  however,  cannot  be  taken  to  be  wholly  true  or 
correct.  For  all  these  witnesses  concur  in  representing  the  barque 
as  on  the  starboard  bow  of  the  steamer ;  whereas  their  Lordships 
have  found,  upon  the  other  evidence  in  the  cause,  that  the  vessels 
were  approaching  each  other  port  side  to  port  side. 

If  the  crew  and  the  pilot  have  combined  consciously  to  put  for- 
ward a  false  case,  all  that  can  be  said  is  that  the  owners  have 
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failed  to  show,  by  trustworthy  evidence,  that  the  fault  was  exclu- 
.sively  the  fault  of  the  pilot.  But  if  it  be  assumed,  as  their 
Lordships  would  willingly  assume,  that  the  witnesses  honestly 
mistook  the  position  of  the  barque,  the  natural  inference  from  that 
is,  that  if  there  had  been  a  proper  look-out,  not  only  would  the 
barque  ^lave  been  descried  at  a  greater  distance,  but  her  true  posi- 
tion would  have  been  known. 

That  it  is  the  duty  of  the  crew,  by  means  of  a  sufficient  look- 
out, to  give  to  the  pilot  the  earliest  possible  information  of  an 
approaching  vessel,  and  accurately  to  describe  her  position,  was 
the  principle  enforced  in  the  case  of  The  lona  ;  and  in  the  present 
case  it  may  reasonably  be  inferred  that  if  the  pilot  had  received 
earlier  information  of  the  barque,  or  had  been  told  that  she  was 
on  the  port  side  of  his  own  vessel,  he  would  not  have  given  the 
order  to  starboard  at  all,  or  would  have  given  it  at  a  time  when  on 
a  starboard  helm  he  could  have  gone  clear  of  the  barque. 

Their  Lordships  are,  therefore,  unable  to  say  that  there  is  error 
in  the  finding  of  the  very  learned  Judge  of  the  Court  of  Admir- 
alty, that  blame  attached  to  the  crew  as  well  as  to  the  pilot  of  The 
Velasquez  ;  and  they  will  humbly  recommend  to  Her  Majesty  that 
this  appeal  be  dismissed  with  costs. 

ENGLISH  NOTES. 

The  pvinci])le  of  The  Velasquez  was  followed  by  the  Court  of 
Appeal  in  The  Daioz  (1877),  47  L.  J.  Adni.  1,  37  L.  T.  137.  This 
was  a  case  of  collision  in  wliicli  the  defendants  admitted  that  their 
ves.sel  was  to  blame,  but  pleaded  compulsory  pilotage.  Sir  Kouert 
PiuLi.iMOKK  in  the  Admiralty  Court  liad  held  that  the  onus  was  upon 
the  ih'fendants  to  show  tliat  the  orders  of  the  pilot  had  been  carried 
out;  but  the  Court  of  Appeal  held  that  the  pilot  was  prima  facie  re- 
sponsible and  as  the  plaintiffs  had  failed  to  show  that  tliere  bad  been 
contributory  negligence  on  the  part  of  the  master  and  crew,  of  the  de- 
fendants' vessel,  the  owners  were  exempt  from  liability.  Tlie  Court 
applied  tlie  rule  of  the  Admiralty  Court  that  where  a  defendant  suc- 
ceeded on  tlie  ]>lea  of  compulsory  pilotage,  be  should  not  be  entitled 
to  costs,  directed  tliat  there  should  be  no  order  for  costs  either  in  the 
Court  of  A[»peal,  or  in  the  Court  below. 
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No.  8.  — THE   GENERAL   PALMER. 

(1828.) 

No.  9.  — AKERBLOM  v.   PRICE. 
(c.  A.  188L) 

RULE. 

A  PILOT,  acting  within  the  scope  of  his  contract  as  pilot, 
cannot  claim  salvage  reward:  but,  where  a  vessel  is  in 
a  situation  of  danger,  under  such  circumstances  that  the 
service  required  to  rescue  her  involves  perils  or  demands 
exertion  different  in  kind  from  those  of  an  ordinary  pilot- 
age service,  the  pilot  effecting  the  rescue  may  claim 
salvage. 

The  General  Palmer. 

2  Haggard's  Adniirulty  lieports,  176-180. 

Pilot.  —  Claim  for  Extra  Compensation. —  Toioage. 

The  Court,  assisted  by  Trinity  Masters,  held,  that  if  towing  is  neces-  [176] 
sary,  pilots  are  bound  to  perform  it,  having  a  claim  for  compensation  for 
damage  to  their  boats,  or  for  extra  labour  :  they  are  bound  to  offer  their  ser- 
vices in  all  weathers,  and  their  claims  for  extra  compensation  are  stricti  juris. 
A  tender  of  £50  held  sufhcient,  and  the  pilots'  costs  refused. 

This  East  Indiaman,  bound  for  Madras,  had  sailed  from  Ports- 
mouth on  the  12th  of  January,  1828,  and  on  the  morning  of  the 
13th  a  violent  gust  of  wind,  off  Portland,  carried  away  her  masts. 
A  jurymast  was  rigged,  under  which  she  directed  her  course  back 
to  Portsmouth,  and  had  reached  Dunnose,  when  a  pilot  was  taken 
on  board.  No  signal  of  distress  was  flying.  The  pilot  reconi- 
meiuli'd  that  his  boat  should  1)0  employed  to  tow,  and  thivatouod 
to  leave  the  vessel,  if  this  recommendation  was  not  complied  with. 
Captain  Truscott  refused,  and  told  the  pilot  to  leave  the  ship  at 
his  peril.  SuVisequently,  the  pilot-boat  (which  had  quitted  the 
ship)  was  recalled,  and  was  occupied  for  three  hours  in  towing 
the  vessel  into  St.  Helen's  Roads.  The  boat  sustained  some  little 
damage;  and  Captain  Truscott  tendered  at  first  £20  to  the  pilot 
for  his  services,  whiidi  was  rojccti'd  ;  and  thi-^  suit  was  iustituti'd 
^•(>T.   Nxr.  —  II) 
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against  the  ship,  her  tackle,  and  cargo,  and  also  against  the  owners 
and  master  thereof ;  and  in  March  a  tender  of  £50  was  also  rejected. 

The  value  of  the  ship  and  cargo  was  estimated  at  £25,000,  and 
bail  was  given  to  the  amount  of  £2000. 

Tlie  Court  was  assisted  by  two  of  the  Elder  Brethren  of  the 
Trinity  House. 

Phillimore  and  Addams,  for  the  salvors. 
Lushington  and  Dodson,  contra. 
[*  177]       *  Judgment. 

Sir  Christopher  Robinson.  —  The  Court  is  very  glad 
that  the  attendance  of  Trinity  Masters  has  been  requested  ;  not 
because  the  ca.se  involves  any  nice  question  of  nautical  skill,  but 
as  it  gives  the  Court  an  opportunity  of  expressing  some  general 
observations  on  this  class  of  cases  in  the  presence  of  members  of 
the  Trinity  House,  who  have  a  control  vested  in  them  over  pilots, 
and  in  some  respects  a  jurisdiction  in  cases  of  extortion  or  misbe- 
haviour that  might  be  exercised  on  the  same  facts,  that  might  Ijc 
set  up  as  grounds  of  merit  in  this  Court ;  constituting,  therefore, 
under  certain  circumstances,  a  kind  of  concurrent  jurisdiction. 

This  case  originated  in  pilot  service,  as  the  men  plied  in  that 
capacity  and  were  so  employed ;  when  the  pilots  were  told  that  if 
they  left  the  ship  it  would  be  at  their  peril,  they  protested  against 
any  such  intention,  apparently  under  an  anxiety  to  justify  them- 
selves in  the  discharge  of  their  duties  as  pilots.  The  case  comes, 
therefore,  under  the  general  provisions'  of  the  Acts  which  have  been 
passed  for  the  regulation  of  that  service  ;  unless  the  circumstances 
distinguish  it  from  general  pilot  service.  This,  indeed,  is  con- 
tended on  behalf  of  the  salvors ;  and  is  also  admitted  in  a  slight 
degree  on  the  part  of  the  owners,  by  the  tender  of  £50.  The  Court 
is  impressed  most  strongly  with  a  desire  to  put  an  accurate  con- 
struction on  this  general  ([uestion,  from  having  had  occasion  to 
notice,  during  the   last  three   months,  otlicr  instances   in  which 

pilots  on  the  coast  have  advanced  unreasonable  claims 
[*  178]  of  *  .salvage.     Of  the    present  case,   you,  gentlemen,  will 

judge  on  the  evidence  and  the  arguments  which  you  have 
heard.  Omsidering  tlie  nature  of  the  service  and  the  provisions 
of  the  Pilot  Acts,  which  have  fixed  a  rate  of  remuneration  on  a 
liberal  scale,  with  a  power  in  tlie  Trinity  House  to  make  altera- 
tions, and  with  a  lil)erty  of  opiieal  on  the  part  of  the  majority  of 
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pilots,  if  the  rates  should  appear  to  tliem  to  be  insufficient ;  —  con- 
siderincj  that  pilots  liave  an  exclusive  privilege  of  ser- 
vice; tliat  they  are  *  expected  in  return  to  be  always  [*  179] 
i;'ady  ;  and  tliat  they  are  under  an  obligation  to  afford 
their  assistance,  unless  under  circumstances  of  absolute  danger  to 
llieir  lives,  it  is  of  great  public  ini])()rtance  that  these  Acts  should 
In-  faithfully  interpreted,  both  by  the  pilots  themselves,  and  by  this 
vJourt,  on  any  estimate  that  it  may  be  required  to  take  of  claims 
of  salvage  growing  out  of  such  services.  I  repeat,  therefore,  that 
the  Court  is  glad  in  being  assisted  by  the  judgment  of  members 
of  the  Trinity  House  on  these  questions,  —  Whether  the  state  of 
the  wind  and  of  the  tide  made  it  impossible  that  the  vessel  should 
have  been  brought  into  St.  Helen's  without  towing ;  whether  the 
assistance  of  towing  was  such  an  addition  to  the  services,  ordi- 
narily required  from  pilots,  as  to  constitute  a  salvage  service ; 
whether  the  towing  in  this  case  occasioned  a  material  damage 
to  the  pilot-boat ;  and  whether  the  general  circumstances  are 
such  as  found  a  case  of  extraordinary  danger  or  labour,  and  there- 
l»y  justify   a  claim  for  salvage  remuneration. 

The  Trinity  Masters  said,  their  opinion  was,  that  the  vessel  might 
have  reached  St.  Helen's  without  assistance  from  the  pilot-boat ; 
and  that  if  towing  was  necessary,  pilots  were  bound  to  perform 
it,  having  a  claim  of  compensation  for  any  damage  to  their  boats,. 
and  for  extra  labour;  that  pilots  were  bound  to  offer  their  ser- 
vices in  all  weathers  ;  and  that  the  facts  of  this  case  did  not 
establish    a  claim  for  remuneration    beyond  the  tender. 

Court.  —  The  Court  entirely  concurs  in  this  opinion  ;  and  is 
deeply  sensible  of  the  necessity  of  holding  strict  the  construction 
to  be  put  on  this  class  of  cases.  It,  therefore,  pro- 
nounces the  tender  *  to  be  ample,  and  reserves  the  ques-  [*  180] 
tion  of  costs  till  they  shall  have  been  taxed,  and  it  may 
be  informed  what  expenses  have  been  incurred  by  the  rejection 
of  the  tender. 

In  future  cases,  I  shall  neither  hold  the  Court  nor  the  owners 
bound  in  any  manner  by  a  tender  not  accepted  in  due  time ;  beiuf 
fully  aware  of  the  advantage  which  has  been  taken  by  salvors 
of  the  rule  as  t(j  tenders  in  speculating  upon  the  chance  of  not 
suffering  a  diminution  ])y  costs,  owing  to  tlie  liberality  which 
the  Court  has  applied  to  salvage  cases. 
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Oil  the  lOtli  of  June  the  Court  rejected  tin-  n-ppliciitidu  for 
costs  on  the  part  of  the  salvors,  but  declined  to  condeniu  them 
in  costs,  as  it  was  stated  that  the  tender  had  been  refused  by 
advice  of  counsel. 


Akerblom  v.  Price,  Potter,  Walker,  &  Co. 

7  Q.  B.  1).  I:i9-1.36  (s.  c.  .)0  L.  J.  Q.  H.  029 ;  44  L.  T.  8.-i7  ;  29  W.  R.  797). 

[129]  Ship.  —  Pilol.  —  Snlcaffe. 

When  a  pilot  has  assisted  in  navigating  a  vessel  from  a  dangerous  situation 
to  a  safe  anchorage,  the  test,  whether  he  is  entitled  to  be  remunerated  for 
salvage  services,  is  not,  on  the  cm'  hand,  whether  the  vessel  was  at  the  time 
of  succour  in  distress,  or,  on  the  other  hand,  whether  she  was  then  damaged ; 
but  the  test  is  whether  the  risk  attending  the  services  to  the  vessel  was  such, 
that  the  })ilot  could  not  be  reasonably  expected  to  ])erform  them  for  the 
ordinary  pilot's  fees,  or  even  for  extraordinai'y  pilotage  reward. 

A  vessel  was,  during  a  heavy  storm,  being  driven  to  leeward  towards 
dangerous  sands:  her  captain  was  ignorant  of  the  locality,  and  her  loss  ap- 
peared almost  inevitable :  some  pilots,  seeing  her  danger,  put  off  to  sea  at  tlie 
peril  of  their  lives  in  order  to  assist  her;  they  were  unabh;  to  board  her  by 
reason  of  the  height  of  tlie  sea:  but  by  preceding  lier  and  signalling  to  her, 
they  guided  her  to  a  safe  anchorage.    The  vessel  had  sustained  no  damage  :  — 

Held,  that  the  pilots  were  entitled  to  be  remunerated  for  salvage  services. 

Action  to  recover  the  sum  of  £48  IS.s.  Id.,  being  the  cargo's 
share  of  the  sum  of  £100,  paid  by  the  plaintifi"  for  salvage  of  the 
ship  Alio  and  cargo,  and  salvage  services  rendered  to  the  ship  and 
cargo. 

The  facts  and  the  argunients  are  sufHciently  stated  in  the  judg- 
ment of  the  Court. 
[*  130]      *  May  9.     Day,  Q.  C,  and  Pollard,  for  the  j.laintifr. 

H.  Matthews,  Q.  C,  and  Ashton  Cross,  foi'  the  (h^feiid- 
ants. 

Ill  addition  to  the  cases  mentioned  in  the  judgment,  the  follow- 
ing authorities  were  cited  (hiring  tlie  argument  :  The  Jom'pli  Har- 
vey, 1  Ch.  Kol).  306 ;  The  /Edv^,  1.  li.  4  A.  &  E.  29  ;  The  Jonfje 
Andries,  Swa.  Adm.  Kep.  226;  The  Anders  Knajae,  4  V.  I).  213. 

Cur.  ((dr.  TvH. 

June  20.  The  judgment  of  the  Court  (Bkamwell,  Brett,  and 
Cotton,  T..  JJ.),  was  delivered  by 
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Brett,  L.  J.  —  In  this  acLiou  lirought  by  tlie  plaintilf,  as  slup- 
owner,  to  recover  from  the  defendants,  as  assignees  of  cargo,  a  gen- 
eral average  contribution,  the  question  in  dispute  was  reduced  to 
be  whether  a  sum  of  .£100,  paid  by  the  plaintifl"  to  certain  pilots, 
-could  be  legally  treated  by  the  plaintiff  as  against  the  defendants 
as  a  payment  for  salvage  services,  or  whether  the  plaintiff  as 
against  the  defendants  was  entitled  to  say  no  more  than  that  the 
payment  was  for  services,  which,  lunvever  meritorious,  were  only 
])ilotage  services.  If  the  first  case  were  made  out,  the  plaintiff 
would  be  entitled  to  succeed ;  if  the  second,  the  whole  payment 
must  be  borne  by  the  plaintiff  as  the  ship-owner,  and  the  defend- 
ants would  be  entitled  to  succeed.  The  case  was  tried  before  Pol- 
lock, r>.,  and  a  special  jury.  Two  questions  were  left  to  tlie  jury, 
with  one  only  of  which  it  is  necessary  to  deal.  The  jury  found 
that  the  services  were  only  pilotage  services.  Upon  a  rule  for  a 
new  trial  on  the  ground  of  misdirection  and  as  for  a  verdict  against 
evidence,  the  Divisional  Court  made  the  rule  absolute.  The  appeal 
is  against  that  order.  Upon  the  hearing,  it  appearing  to  us  that 
we  had  all  the  materials  before  us  upon  which  to  decide  the  case, 
that  is  to  say,  that  we  had  all  the  evidence  of  direct  facts  before 
us,  and  that  there  remained  only  the  question  of  what  inferential 
fact  ought  to  be  drawn  from  those  facts,  we  considered  ourselves 
iiound  to  go  further  than  the  Divisional  Court,  and  to  order  that 
the  verdict  for  the  defendants  should  be  set  aside,  and  judgment 
should  be  entered  for  the  plaintiff  without  another  trial. 

*  The  facts  proved  beyond  controversy  were  that  the  ves-  [*  I'U] 
sel,  bound  for  Barrow-in-Furness,  was  by  the  violence  of 
the  wind  and  sea  driven  to  leeward  of  her  port  into  Morecambe 
Bay;  that  by  reason  of  the  same  violence  of  wind  and  sea,  the 
vessel  could  not  beat  to  windward  so  as  to  make  her  poit  or  even 
remain  where  she  was,  but  was  being  driven  more  and  laova  to 
leeward  towards  dangerous  sands  ;  that  her  captain  and  crew  were 
ignorant  of  the  locality  ;  that  the  vessel,  unless  guided  to  some 
jiart  of  the  l)ay  in  which  she  might  take  the  ground  or  lie  in  com- 
parative safety,  must  almost  inevitably  have  been  lost ;  that  the 
pilots,  seeing  her  peril,  put  to  sea  from  harbour  in  order  tf)  assist 
her;  that  by  going  to  sea  in  such  a  storm  they  ran  no  inconsider- 
able danger  of  losing  their  own  vessel  and  their  lives ;  that  being 
unable,  by  reason  of  the  height  of  the  sea,  to  board  the  vessel,  they 
led  her,  Tiy  preceding  her  and  signalling  to  her,  to  a  safe  anchorage 
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in  the  bay  ;  that  (and  it  is  a  strong  indication  of  the  opinion  of  all 
present  of  tlie  nrgency  of  the  position),  no  mention  was  made  from 
the  vessel  or  by  the  pik)ts  of  any  port  to  which  the  vessel  should 
be  steered.  The  vessel  had  a  pilot  signal  Hying  when  the  pilots 
put  off  and  wlien  they  approached  the  vessel ;  and  the  vessel  had 
not  suffered  any  damage  to  her  hull,  spars,  or  sails. 

Upon  these  practically  undisputed  facts,  it  was  argued  for  the 
plaintiff  that  the  jury  ought  in  reason  to  have  found  for  him,  on 
the  ground  tliat  the  ship  was  in  distress,  and  that  from  that  fact 
alone  when  it  exists,  however  great  or  small  the  distress,  pilots  ;irc 
not  hound  to  render  any  service  to  a  shi})  excopt  upon  the  terms 
of  receiving  salvage  reward,  and  that  the  pilots  in  this  case  had  not 
agreetl  to  render  services  on  any  other  terms.  It  was  argued  for 
the  defendants  that  the  jury  were  entitled  and  even  bound  to  find 
for  them,  because  the  vessel  was  not  herself  damaged ;  and  that 
unless  a  ship  be  herself  damaged,  pilots  are  bound  to  serve  her  on 
request  as  pilots;  and,  if  they  do  serve  her,  are  entitled  to  be  paid 
only  for  pilotage  service.  Cases  were  cited  from  the  Admiralty 
lieports  on  behalf  of  the  plaintiff  in  order  to  support  in  its  entirety 
the  proposition  enunciated  for  him.  These  cases  were  criticised  on 
be])alf  of  the  defendants,  in  order  to  show  that  in  all  of  them 
there  was  in  fact  some  damage  to  the  ship  itself,  besides 
[*  132]  *  its  being  otherwise  in  distress.  It  cannot  be  denied  that 
the  terms  used  by  Dr.  LusiiixNCTOX  in  The  Frcdericl',  1  AVm. 
liob.  17,  and  The  Eliza,  Lush.  Adm.  536,  and  several  other  cases,  if 
accepted  literally,  support  the  jdaintiff's  view.  Equally  it  cannot 
be  denied  that  the  criticism  on  them  made  on  behalf  of  the  de- 
fendants is,  in  fact,  correct.  The  difficulty  of  dealing  with  Admir- 
alty Reports  by  way  of  authority  is,  that  there  is  no  necessity  in 
that  Court  that  the  Judge  should,  in  the  exposition  of  the  grounds 
of  his  judgment,  discriminate  strictly  between  the  proposition  i^i 
law  which  is  to  be  satisfied  by  all  tlie  facts  of  the  ease,  and  the 
rnlr  of  interpretation  of  the  direct  facts  of  maiitime  vicissitudes 
given  in  evidence,  by  which  he  desires  to  bind  himself  and  his  suc- 
cessors as  to  the  inference  of  fact  he  ;>nd  tliey  ought,  as  a  general 
rule,  to  draw  from  those  facts.  The  latter  use  of  authority  is 
in:i])plicable  as  such  to  a  trial  by  jury,  because  a  jury  does  not 
disclose  the  reason  why  its  members  liave  drawn  any  pai-ticular 
inference  of  fact.  A  jury  may  be  well  assisted  by  having  the 
reasoninii  of  great  Judges    of  the   Adiniraltv  Court  explained  t^* 
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them.  Upon  careful  consideration,  we  cannot  adopt  a.s  a  rule  of 
law,  or  as  a  j)roper  rule  for  drawing  an  inference  of  fact,  the 
ahrupt  rule  suggested  for  the  defendants.  And  llie  rule  enun- 
ciated by  Br.  LusiliX(iTON  requires  to  be  divided  into  its  elements 
of  law  and  fact,  befoie  it  can  be  applied  to  a  trial  by  jury.  The  • 
fundamental  rule  of  administration  of  maritime  law  in  all  Courts 
of  maritime  jurisdiction  is  that,  whenever  tlie  Court  is  called  upon 
to  decide  between  contending  ]>artios,  upon  ol;iims  arising  with  re- 
gard to  th(3  infinite  nundxn"  of  marine  lasnaltic's,  which  arc  genei-ally 
of  so  urgent  a  character  tliat  th(;  parties  cannot  he  truly  said  to  be 
on  equal  terms  as  to  any  agreement  they  may  make  with  regard  to 
them,  the  Court  will  try  to  discover  what  in  the  widest  sense  of 
the  terms  is  under  the  particular  circumstances  of  the  particular 
case  fair  and  just  ])etween  the  parties.  If  the  parties  have  made 
no  agreement,  tlie  Court  will  decide  primarily  what  is  fair  and 
just.  The  rule  cannot  be  laid  down  in  less  large  terms  because 
of  the  endless  variety  of  circumstances,  which  constitute  maiitime 
casualties.  They  do  not,  as  it  were,  arrange  themselves 
*  into  classes,  of  which. «  priori  rules  can  be  predicated.  If  [*  1 33] 
the  parties  have  made  an  agreement,  the  Court  will  en- 
force it,  unless  it  l)e  manifestly  unfair  and  unjust  :  l)ut  if  it  be 
manifestly  unfair  and  unjust,  the  Court  will  tlisregard  it  and 
decree  what  is  fair  and  just.  This  is  the  great  fundamental  rule. 
In  order  to  apply  it  to  particular  instances,  the  Court  will  con- 
sider what  fair  and  reasonable  persons  in  the  position  of  the 
parties  respectively  would  do  or  ought  to  haw.  done  under  the 
circumstances.  In  the  case,  therefore,  of  pilots  claiming  salvage 
rev*-ard,  the  ultimate  proposition  with  regard  to  the  pilots  to  be 
determined  by  the  tribunal,  which  has  to  decidi-  I'ctween  the  pilot 
and  ship-owner,  is,  would  a  fair  and  reasonal)lc  owiu^i'  and  a  fair  and 
reasonalde  pilot,  if  tliey  had  had  to  agree,  have  agrei'd  uinU'r  the  cir- 
cumstances that  the  services  to  be  ])erfornii^d  should  lie  pcifiU'intd 
for  ordinary  pilotage  fees,  or  even  e.vtraordinarv  pilotage,  reward,  or 
for  salvage  reward  ?  would  a  fair  ov.-ner  have  ii^sisted  on  rcijuiring 
the  necessary  services  for  ordinary  pilotage  fees,  or  even  a  higher 
rate  of  pilotage  payment  ?  would  a  fair  pilot  have  refused  to  perform 
the  necessary  services  unless  upon  the  terms  of  a  salvage  reward  ? 
in  such  a  dispute  to  be  determined  by  a  Judge  and  jury,  these, 
besides  the  (piestion  of  the  position  of  the  ship,  are  the  questions  to 
1h'  left  lo  tlic  jurv.     In  tl'.is  case,  for  iiistaiic  •.  ili"  (•iip^t'on^  {or  the 
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jury  were  :  was  the  ship  in  a  position  of  imminent  danger  of  heiug 
lost?  was  .she  saved  from  such  danger  1)y  tlie  acts  of  the  pilots? 
were  the  acts  of  the  pilots,  by  reason  of  the  weather  and  the  posi- 
tion of  the  ship,  made  so  different  in  danger  or  responsibility  from 
the  ordinary  acts  of  service  of  pilots,  as  that  no  fair  and  reason- 
able owner  would  have  insisted  on  requiring  such  service  for  other 
than  salvage  reward  ?  In  a  dispute  to  be  determined  by  a  Judge, 
in  a  Court  of  Admiralty  or  otherwise,  these  -are  the  propositions 
which  are  to  be  applied  to  the  particular  facts  of  the  case.  It 
follows  that  there  can  be  no  such  rigid  rule  of  law,  or  of  interpre- 
tation of  facts,  as  is  suggested  on  behalf  of  the  defendants.  It 
follows  that  the  meaning  of  the  phrase  "  in  distress,"  used  by  Dr. 
LusHiNGTON,  is  not  to  be  interpreted  in  the  rigid  manner  sug- 
gested on  behalf  of  the  plaintiff.  Suppose  a  .ship  previously 
reduced  by  accident  to  such  a  stage  of  unseaworthiness  as  makes 

it  expedient  or  necessary  that  she  should  enter  a  port  of 
[*  184]   refuge,  *  as  by  a  le.ak  or  the  loss  of  a  mast,  is  approaching 

such  port  in  moderate  weather,  and  so  that  she  can  enter 
it,  if  steered  a  right  course,  with  ease,  notwithstanding  the  damage 
done  to  her:  can  it  be  pretended  that  it  would  be  reasonable  and 
just,  within  the  tests  above  enunciated,  that  a  pilot  conducting 
her  into  port  should  be  treated  as  a  salvor  ?  Yet  she  would  be  an 
unseaworthy  ship,  a  damaged  ship,  a  disabled  ship,  and  in  a  sense 
a  ship  "  in  distress."  Suppose,  on  the  other  liand,  the  ship,  as  a 
ship,  to  be  intact,  no  damage  to  hull,  spars,  or  sails,  but  driven  by 
the  most  violent  weather,  without  power  of  resistance,  within  half 
a  mile  of  an  iron-bound  leeward  coast,  with  no  possibility  of 
escape  from  immediate  total  destruction,  but  by  entry  into  u 
narrow,  and  to  the  crew,  unknown  haven  of  the  coast ;  and  sup- 
pose the  weather  and  position  to  be  such  that  with  all  the  knowl- 
edge and  skill  of  the  best  pilot,  there  would  still  be  the  greatest 
danger  that  he  and  the  ship  might  be  lost:  could  any  fair  person 
.say  that  a  fair  master  would  ask  a  pilot  to  come  on  board  and 
assume  such  a  responsibility  and  risk,  or  consider  that,  being  on 
bfiard,  he  should  exercise  such  a  responsible  duty  and  run  sucli  a 
risk  as  has  unexpectedly  arisen,  for  any  other  than  salvage 
reward  ?  These  hypothetical  cases  show  that  it  is  not  the  mere 
fact  of  injury  to  the  hull,  masts,  or.  sails  of  the  ship  which  is  to 
govern,  but  that  the  tribunal  must  determine,  whethm-,  under  all 
the  circumstances  of  the   particulnr  case,  the  service,   \vliicli    the 
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pilot  lia.s  entered  upon  or  lias  unexpectedly  found  imposed  upon 
him,  was  rendered  so  ditTcrcnt  in  responsibility  or  danger  or  kind 
from  the  ordinary  service  of  a  pilot,  as  to  make  it  impossible  that 
any  fair  owner  should  ha\(>  insisted  upon  his  being  paid  other- 
wise than  by  a  salvage  ri'ward ;  or,  whether,  although  there  was 
sf»me  inerea.sed  responsibility  or  danger  or  unusual  kind  of  ser- 
vice, any  fair  pilot  would  have  refused  to  enter  upon  the  service 
or  to  continue  to  perform  the  service,  unless  paid  otherwise  than 
by  a  fair  compensation  for  pilotage  services.  That  a  pilotage 
service  may  be  turned  by  supervening  casualties  into  a  service  to 
be  compensated  by  salvage  reward,  is  thus  laid  down  by  Dr. 
T.rsniNGTON:  "The  law  I  have  laid  down  in  more  than  one  in- 
stance upon  this  point  is,  that  if,  in  the  performance  of  a  contract 
of  towage,  an  unforeseen  and  extraordinary  peril  arise  to 
the  vessel  towed,  the  steamer  is  not  at  *  liberty  to  abandon  [*  135] 
the  vessel,  but  is  bound  to  render  to  her  the  necessary 
assistance ;  and  therefore  is  entitled  to  salvage  reward.  I  am  of 
opinion  that  these  rights  and  obligations  incident  to  a  contract 
of  towage  are  implied  ])y  law,  and  that  the  law  tliereby  secures 
equity  to  both  parties  and  the  true  interests  of  the  owners  of 
ships.  A  similar  law  holds  with  respect  to  a  pilot.  On  certain 
emergencies  occurring,  which  require  extraordinary  service,  he 
is  bound  to  stay  by  the  ship,  but  becomes  entitled  to  salvage 
remuneration,  and  not  a  mere  pilotage  fee."  The  Saratoga,  Lush. 
Adm,  318,  at  p.  321.  It  must  be  remembered  that  in  order  to 
found  a  claim  for  salvage  reward,  it  is  absolutely  essential  that 
the  ship  should  be  in  imminent  danger  of  being  lost,  and  should 
by  the  service  be  saved  from  such  danger.  It  may  be  said  there- 
fore, and  we  think  would  be  truly  said,  in  fact  in  almost  every, 
if  not  in  every  case,  that  whenever  the  ship  is  in  such  danger, 
the  service  of  the  pilot  must  necessarily  be  different  in  kind, 
responsibility,  or  danger  from  the  ordinary  service  of  a  pilot. 
That,  however,  is  a  different  proposition  from  either  the  one  sug- 
gested for  the  plaintiff'  or  that  suggested  for  the  defendants.  It 
is  consistent  with  the  view  that  the  true  interpretation  of  the 
phrase  used  by  Dr.  Lusiiixgtox  is  that  the  ship  must  be  not 
merely  in  distress  in  a  general  sense,  but  in  such  distress  as  to 
alter  the  service  of  the  pilot  to  the  extent  above  suggested.  It 
leaves  the  rule  of  law  to  be  that  in  order  to  entitle  a  pilot  to 
salvage  ri^ward  ho   must  not  only  show  that  the  ship  was  in  some 
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sense  in  distress,  but  that  she  was  in  such  distress  as  to  be  iu 
danger  of  being  lost,  and  sucli  as  to  call  upon  him  to  run  such 
unusual  danger,  or  incur  such  unusual  responsibility,  or  exercise 
such  unusual  skill,  or  perform  such  an  unusual  kind  of  service, 
as  to  make  it  unfair  and  unjust  tliat  he  should  be  jiaid  otherwise 
tJian  upon  the  terms  of  salvage  reward.  It  seems  to  us  perfectly 
clear  that  the  services  of  the  pilots  in  this  case  were  within  the 
rule  thus  laid  down,  and  that  tlie  payment  to  them  ought  to  be 
considered  as  between  the  plaintiff  and  defendants  as  a  payment 
of  salvage  reward. 

We  have  thought  it  right  to  give  our  reasons  at  length,  but 
we  might  decide  this  case  by  saying  that  the  service  rendered 
was  one  which  the  pilots  were  not  bound  to  render  ;  it 
[*136]  was  a  *  danger  they  were  not  bound  to  encounter;  next, 
that  the  service  was  not  one  of  pilotage :  it  was  not  a 
piloting  to  any  port  or  place,  but  a  taking  out,  a  salving,  from 
danger.  Judgment  for  the,  'plaintiff. 

ENGLISH  NOTES. 

TJie  Joseph  Harvey  (1799),  1  C.  Rob.  306,  was  a  case  in  which  a 
petition  for  salvage  on  helialf  of  a  pilot  was  dismissed  with  costs,  —  it 
a])i)('aring  to  have  been  advanced  on  false  ))reteusions,  and  that  the 
j.iidt  had  misconducted  himself.  The  following  preliminary  observa- 
tions in  the  judgment  of  Sir  W.  Scott  may  be  cited  as  relevant  to  the 
above  rule:  "It  may  be,  in  an  extraordinary  case,  difficult  to  distin- 
guish a  case  of  pilotage;  from  a  case  of  salvage,  jiroperly  so  called,  for 
it  is  ])ossible  that  the  safe  conduct  of  a  shij)  into  a  port,  under  circum- 
stances of  extreme  danger  and  personal  exertion,  may  exalt  a  pilot- 
age service  into  something  of  a  salvage  service.  But  in  general,  they 
are  distinguishable  enough,  and  the  pilot,  though  he  contributes  to  the 
safety  of  the  ship,  is  not  to  claim  as  a  legal  salvor." 

The  two  following  cases  are  rejiorted  in  a  note  to  The  General 
J 'aimer  in  2  Hagg.  (at  p.  178)  : 

In  yV/f,'  Enterprise,  Crosbie  (12th  March,  1828),  in  which  a  pilot- 
boat  had  been  employed  by  a  steam-vessel  (that  had  lost  her  ruddiu'), 
to  steer  or  tow  her  into  Plymouth,  about  thirty-live  miles,  the  Court 
adverted  to  the  obligation  of  pilots,  under  the  6  Geo.  IV.  c.  125,  and 
tf)  the  general  principles  of  the  maritime  law,  of  allowing  for  extraor- 
dinary pilot  services  in  cases  where  a  vessel,  in  distress,  might  be  com- 
I)elled  to  seek  a  port,  and  held,  that  additional  pilotage  would  be  the 
proj»er  rate  of  reward  for  such  mere  pilot  services.      And.  adverting  tu 
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the  ordinary  rates  of  ])ilotago  at  Plymouth,  viz.,  about  a  guiiic;i  lor 
every  loague,  the  Court  gave  the  sum  of  £20,  being  double  the  rate  of 
coniinoii  pilotage,  and  £15  nomine  expensarum. 

And  in  The  CoJnmbus,  Nerroll  (13th  June,  1828),  in  whiili  a 
Bridlington  fishing-boat  had  gone  out  of  harbour,  on  a  .signal  for  a 
pilot,  to  the  distance  of  about  thirteen  miles,  and  had  helped  to  steer 
the  vessel  (an  empty  trader  from  London)  into  that  port;  the  Court 
held,  the  tender  of  £1  10s.  sutttcient :  —  and  referring  to  the  case  of 
The  Michael,  31st  July,  1805,  in  which  Lord  Stowell  had  refused 
to  consider  fishermen  (taken  on  board  in  the  Channel  as  pilots)  en- 
titled to  be  rewarded  as  salvors,  observing,  "That  they  were  engaged 
as  jnlots,  and  if  they  assumed  that  character  tlu^y  ought  to  adopt  tlie 
rules  and  be  remunerated  according  to  the  rates  of  that  service,"  the 
Court  reprobated  the  practice  of  instituting  claims  f.n-  salvage  in  >w\\ 
case^  at  an  expense  far  beyond  the  value  of  the  services,  and  refused  to 
grant  any  further  reward;  and  declared  it  to  be  its  duty  to  be 
very  strict  in  holding  cases  of  this  description  to  their  proper 
character. 

AMERICAN    NOTES. 

Tke  rule  correctly  states  the  American  law. 

.\.  leading  case  is  Hobart  v.  Drogan,  10  Peters  (U.  S.),  108,  where  the 
facts  .vere  as  follows :  A  vessel  was  driven  on  a  shoal  in  the  bay  of  Mobile 
by  ;'.  gall'.  The  wind  increased  to  a  hurricane,  so  that  the  vessel  was  foi'ced 
on  her  beam  ends,  and  her  masts  and  bowsprit  were  cut  away.  The  master 
and  crew  deserted  to  save  their  lives.  After  various  fruitless  efforts  to  save 
her,  the  libellants,  all  pilots  of  the  outer  harbor  of  Mobile,  two  days  after  she 
was  stranded,  and  while  she  was  yet  in  great  peril,  succeeded,  and  she  was 
brought  up  to  the  city  by  them,  towed  by  theii-  pilot  boat,  assisted  by  a  steam- 
boat hii-ed  by  them.  It  was  held  that  the  libellants  were  entitled  to  salvage. 
Stouy,  J.,  delivering  the  opinion  of  the  Coin-t,  said,  on  pp.  120-121:  "We 
agree  to  the  doctrine  stated  in  tlie  cases  cited  at  the  bar,  that  a  pilot,  while 
acting  in  it  in  the  strict  line  of  his  duty,  however  he  may  entitle  himself  to 
extraordinary  jnlotage  compensation  for  exti'aordinary  services  as  contra- 
distinguished from  ordinary  .services,  cannot  be  entitled  to  claim  salvage.  In 
this  respect  he  is  not  distinguished  from  any  other  officer,  public  or  private, 
acting  within  the  appropriate  sphere  of  his  duty.  But  a  pilot,  as  such,  is  not 
di-sabled  in  virtue  of  his  office,  from  becoming  a  salvor.  On  the  contrary, 
whenever  he  performs  salvage  services  beyond  the  line  of  his  appropriat-^ 
duties,  or  under  circumstances  to  which  those  duties  do  not  justly  attach,  he 
stands  in  the  same  relation  to  the  property  as  any  other  salvor;  that  is,  with 
a  title  to  compensation  to  the  extent  of  the  merit  of  his  services,  vieweil  in 
the  light  of  a  liberal  public  policy." 

And  again  on  p.  123,  "  No  one  evei-  heard  of  its  being  within  the  scope  of 
the  positive  duties  of  a  pilot  to  q^o  to  the  rescue  of  a  wrecked  vessel,  and  em- 
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ploy  himself  in  saving  her  or  her  cargo,  when  she  was  wholly  unnavigable. 
That  is  a  duty  entirely  distinct  in  its  nature,  and  no  more  belonging  to  a 
pilot,  than  it  would  be  to  supply  such  a  vessel  with  masts  or  sails,  or  to  em- 
ploy lighters  to  discharge  iier  cargo,  in  order  to  float  her.  It  is  properly  a 
salvage  service,  involving  duties  and  responsibilities,  for  which  his  employ- 
ment may  peculiarly  fit  him  ;  but  yet  in  no  sense  included  in  the  duty  of 
navigating  the  ship." 

In  The.  Grid,  21  Federal  Reporter,  42:5,  it  appeared  that  a  vessel  had  struck 
on  a  shoal,  and  a  pilot  had  boarded  her,  incurring  considerable  danger  in  so 
doing.  The  vessel  was  pounding,  aud  soon  commenced  leaking.  The  pilot 
took  charge,  ordered  anchors  let  go,  and  the  crew  to  keep  at  the  pumps,  and 
when  the  vessel  floated,  at  high  tide,  piloted  her  through  and  over  the  shoals 
into  a  position  of  safety.  In  the  couise  of  an  opinion  holding  tliat  the  pilot 
was  entitled  to  salvage,  Locke,  J.,  said  :  •'  The  connection  of  a  pilot  with  a 
vessel  in  distress,  his  duty  towards  her,  and  his  right  to  extra  compensation 
for  efforts  in  her  behalf,  always  raise  delicate  questions  as  to  just  how  far 
his  position  as  pilot  demands  his  services  and  when  his  labor  as  salvor 
begins.  There  are  frequently  cases  where  tlio  services  are  so  unmistakably 
salvage  and  not  pilotage,  that  there  is  no  difficulty  in  determining  his  rights; 
but  in  others  the  character  of  the  service  is  not  so  distinctly  marked,  and  its 
uatui-e  more  diflicult  to  determine.  Where  a  vessel  is  discovered  aground, 
and  is  relieved  from  the  bottom  by  a  pilot  and  his  crew  by  carrying  out  an 
anchor,  making  jettison  of  cargo,  or  heaving  at  windlass  or  capstan  ;  or  where 
a  vessel  is  leaking  badly,  and  is  kept  afloat  by  a  pilot's  crew  pumping;  or 
service  is  rendered  by  working  an  abandoned  vessel,  or  one  w^hose  crew  are 
worn  out  or  disabled  by  sickness,  and  the  vessel  is  in  danger,  —  there  cr^n  be 
no  question  but  what  such  service  would  be  one  of  salvage  rather  than  pilot- 
age, aud  that  he  would  be  entitled  to  compensation  as  such  ;  but  when  the 
labor  performed  and  service  rendered  consist  only  of  such  acts  as  the  duty  of 
a  pilot  demands,  notwithstanding  the  fact  that  the  vessel  is  in  distress,  or  his 
exposure  is  unu>ual  and  the  risk  incurred  more  than  ordinary,  it  is  against 
public  policy  to  construe  it  as  salvage;  but,  whenever  unusual  compensation 
appears  to  be  demanded,  it  is  given  as  extra  pilotage." 

The  pilot's  right  to  recover  in  this  case  was  rested  on  the  fact  that  the 
vessel  was  aground  in  a  dangerous  place,  that  the  weather  was  bad,  and  that 
the  risk  in  boarding  her  was  extraordinary  and  unusual. 

In  Leu  V.  Shii)  Alexander,  2  Paine  (U.  S.  Cir.  Ct.),  4GG,  a  ship  was  agvound 
on  a  shoal  not  in  "pilot's  water,"  and  was  in  danger  of  shipwreck.  The 
pilot  who  extricated  her  was  held  entitled  to  salvage.  The  Court  said  that 
pilots  may  be  salvors  even  after  the  relation  of  pilot  to  a  jiarticular  vessel 
has  been  begun. 

In  Hope  V.  Ihig  Dido,  2  I'aine  (U.  S.  Cir.  Ct.).  2l:i,  the  Court  said  that 
the  question  whether  the  towing  into  port  by  a  jiilot  of  a  vessel  exposed  to 
the  perils  of  the  sea,  without  a  rudder,  can  be  considered  a  salvage  service,  will 
depend  on  whether,  by  loss  of  her  rudder,  she  was  rendered  unnavigable. 

See  further,  on  the  general  question.  Brig  Susan,  1  Sprague's  Dec.  (U.  S. 
Dist.  Ct.)  499;   Flanders  v.    Tripp,  2  Lowell's   Dec.   (U.  S.  Dist.  Ct.)  15; 
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Dulany  v.  Sloop  Penu/io,  Bee  (U.  S.  Di.st.  C"t.),  2r2;  Ilnnd  v.  The  Elvira, 
Gilpin  (U.  S.  Di.st.  Ct.),  60;  The  Ware,  Blatchlord  &  Ilowland's  Admiralty 
Cases  (U.  S.  Dist.  Ct),  2:5.-;  The  C.  D.  Br)jant.  19  Federal  Reporter,  603; 
The  Wisconsin,  '^li)  Federal  Reporter,  .S46 ;  Curtis  on  Merchant  Searneu,  289- 
290. 

The  case  of  The  Ware,  supra,  was  appealed  to  the  Circuit  Court,  and  it  wa.s 
there  held  that  where  the  local  statutes  make  it  part  of  the  official  duty  of 
pilots  to  assist  vessels  in  distress,  they  are  not  entitled  to  salvage  for  rendering 
such  assistance.     'Jlie  Wave  v.  Jlyer,  2  Paine  (U.  S.  Circ.  Ct.),  131. 


PLEDGE. 

DONALD  V.  SUCKLING. 
(1866.) 

RULE. 

A  PLEDGEE  under  an  ordinary  contract  of  pledge  is  en- 
titled, after  default,  to  sell  the  goods ;  and  although  in  the 
meantime  he  transfers  the  possession  to  another,  he  does 
not  annul  the  contract ;  and  the  pawnor  is  not  entitled, 
wiV;hout  tender  of  the  sum  for  which  the  goods  were 
originally  pawned,  to  recover  the  possession  from  the 
person  to  whom  it  has  been  transferred. 

Donald  v.  Suckling. 

L.  R.  1  Q.  B.  585-620  (s.  c.  35  L.  .1.  Q.  B.  2.32 ;  14  L.  T.  772  ;  15  W.  R.  13). 

Bailment  of  Paivn  or  Pledge.  —  Interest  under  Original  Pledge  not  deter-  [.5S5] 
mined  by  Kepledge.  —  Detinue. 

A.  deposited  debentures  with  B.  as  a  security  for  the  payment,  at  maturity, 
of  a  bill  indorsed  by  A.  and  discounted  by  B.,  on  the  agreement  that  H.  should 
have  power  to  sell  or  otherwise  dispose  of  the  debentures  if  the  bill  should 
not  be  paid  when  due  ;  before  the  maturity  of  the  bill,  B.  deposited  the  de- 
bentures with  C,  to  be  kept  by  him  as  a  security  until  the  repayment  of  a 
loan  from  C.  to  B.  larger  than  the  amount  of  the  bill.  The  bill  was  dishon- 
oured, and  while  it  still  remained  unpaid,  A.  brought  detinue  against  C.  ior 
the  debentures : — 

Held  (by  CocKBURN,  Ch.  J.,  Blackburn  and  Mellor,  JJ.,  Shke,  J., 
dissenting),  that  the  repledge  by  B.  to  C.  did  not  put  an  end  to  the  contract 
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of  pledge  between  A.  and  B.,  and  B.'s  interest  and  right  of  detainer  under 
it;  and  that  A.,  therefore,  could  not  miiintain  detinue  without  having  paid 
or  tendered  the  amount  of  the  bill. 

Declaration.  That  the  defendant  detained  from  the  phiintitf  his 
securities  for  money,  that  is  to  say,  four  debentures  of  the  British 
Shite  Company,  Limited,  for  £200  each,  and  tlie  plaintiff'  claimed 
a  return  of  the  securities  or  their  value,  and  £1000  for  their 
detention. 

Plea.  That  before  the  alleged  detention,  the  plaintitf  deposited 
the  debentures  with  one  J.  A.  Simpson,  as  security  for  the  due 
payment  at  maturity  of  a  bill  of  exchange,  dated  2r)th  August, 
1864,  payable  six  months  after  date,  and  drawn  l)y  the  plaintiff, 
and  accepted  by  T.  Sanders,  and  indorsed  by  the  plaintiff  to  and 
discounted  by  Simpson,  and  upon  the  agreement  then  come  to  be- 
tween the  plaintiff  and  Simpson,  that  Simpson  should  have  full 
power  to  sell  or  otherwise  dispose  of  the  debentures  if  the  bill  was 
not  paid  when  it  became  due.  That  the  bill  had  not  been  paid 
by  the  plaintiff  nor  by  any  other  person,  but  was  dishonoured ;  nor 
was  it  paid  at  the  time  of  the  said  detention  or  at  the  commence- 
ment of  this  suit;  and  that  befori;  the  alleged  detention  and  the 
commencement  of  this  suit,  Sim])son  deposited  the  debentures  with 
the  defendant  to  be  by  him  ke[)t  as  a  security  for  and  until  the 
repayment  by  Simpson  to  the  defendant  of  certain  sums  of  money 
advanced  and  lent  by  the  defendant  to  Simpson  upon  the  security 
of  the  debentures,  and  the  defendant  liad  and  received  the  same 
for  the  purpose  and  on  the  terms  aforesaid,  which  sums  of 
[*  586]  money  *  thence  hitherto  have  been  and  remain  wholly  due 
and  unpaid  to  the  defendant;  wherefore  the  defendant 
detained  and  still  detains  the  debentures,  which  is  the  alleged 
detention. 

Demurrer  and  joinder. 

The  case  having  been  argued  in  Easter  Term  (April  27),  ])e- 
fore  Blacjkhukn  and  Siiee,  JJ.  ,  was  re-argued  in  Trinity 
Term  :  — 

May  29.  llarington,  for  the  plaintiff.  — There  are  two  (|uestiohs 
raised  by  this  demurrer;  first,  wheth(;r  a  person  to  whom  goods 
are  delivered  as  a  pawn  has  a  right  to  pawn  them  to  a  third  person  ; 
secondly,  if  he  has,  whether  the  defentlant  l)y  his  plea  brings  him- 
self within  the  rule.  First,  a  pawnee  has  no  right  to  assign  over 
the  pawn.     There  is  a  distinction  between  a  lien,  a  mortgage,  and 
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a  pawn  :  a  \wu  only  yivtjs  a  personal  right  to  detain  ;  a  mortgage 
passes  the  absolute  property  on  condition  broken  ;  whereas  a  pawn 
oives  only  a  right  to  sell.  In  Cogys  v.  Bcrn<(rd,  2  Ld.  Kayni.  at 
pp.  916-917,  Holt,  Ch.  J.,  says  on  vadium  or  pawn :  "As  to  the 
property  the  pawnee  has  in  the  pawn  or  pledge,  he  has  a  special 
property,  for  the  pawn  is  a  securing  to  the  pawnee  that  he  shall  be 
repaid  liis  debt,  and  to  compel  the  pawnor  to  pay  \\\\n. "  He  then 
iidds,  that  if  the  pawn  will  not  be  the  worse  for  using,  as  jewels, 
the  pawnee  may  use  them,  l)ut  although  not  liable  if  put  safely 
away,  yet  he  will  be  answerable  if  he  be  robbed  while  using  them ; 
"  and  the  reason  is  because  the  pawn  is  in  the  nature  of  a  deposit, 
and  as  such  is  not  liable  to  be  used.  And  to  this  effect  is  Ow. 
12;!. "  Holt,  Ch.  J.,  therefore  puts  a  pawn  simply  as  a  deposit,  to 
be  kept,  or  at  most  used,  by  the  pawnee  himself.  In  Ryall  v. 
llollc,  1  Atk.  at  p.  167,  Burnp;t,  J.,  says:  "There  is  scarce  any 
book  that  treats  upon  pawns,  but  considers  them  as  in  the  posses- 
sion of  the  pawnee ; "  and  the  other  Judges  present  agreed  to  this 
doctrine.  There  again  stress  is  laid  on  the  possession  of  the 
pawnee  himself.  That  case  was  assented  to  in  Reeves  v.  Capper, 
5  Bing.  N.  C.  at  p.  140,  and  the  parting  with  possession  by  the 
bailee  shown  to  be  consistent  with  the  terms  of  the  particular 
bailment.  In  Bell's  Commentaries,  B.  ii.  c.  vi.  s.  2;  vol.  i.  ]i. 
564,  6th  ed. ,  it  is  said :  "  By  pledge,  a  moveable  subject,  or  the 
title-deeds,  vouchers,  or  muniments  of  a  debt  or  jus  incor- 
porale  are  delivered  to  the  creditor,  in  *  security  of  debt,  [*  587] 
to  remain  with  him,  and  be  detained  in  possession  till  the 
debtor  shall  redeem  them;  and  if  necessary,  to  be  sold  by  judicial 
authority  for  satisfaction  of  the  debt ;  the  creditor  engaging  to 
restore  the  thing  pledged  when  the  debt  shall  be  paid. "  So  in 
Pothier,  Contrat  de  Nantissement,  ch.  ii.  s.  2.3;  tuni.  viii.  p.  613, 
ed.  par  Dupin,  it  is  said  :  "  Le  crdancier,  a  qui  la  chose  a  dte 
donnde  en  nantissement,  n'a  que  le  droit  de  la  ddtenir. "  Again 
in  Story  on  Bailments,  sect.  287,  it  is  said:  "In  the  case  of  a 
pledge  of  personal  propert}',  the  right  of  the  pledgee  is  not  con- 
summated except  by  possession  :  and  ordinarily,  when  that  ]m»s- 
session  is  relinquished,  the  right  of  the  pledgee  is  extinguished 
or  waived."  And  the  learned  author  treats  the  pawnee's  relation 
to  the  pawnor  as  strictly  of  a  fiduciary  character,  for  in  sect.  319, 
after  stating  that  neither  in  the  Eoman  nor  common  law  is  a 
pawnee  allowed  to  purchase  at  the  sale  of  a  ]);nvn,  he  adds:  '"'  In- 
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deed  the  rule  is  founded  upon  a  principle  still  more  broadly 
enforced  in  equity  jurisprudence,  that  where  a  fiduciary  relation 
exists  Itetween  jiarties,  the  agent  shall  never  be  permitted  to  obtain 
personal  beneHt  to  himself,  by  any  act  done  or  purchase  made, 
which  may  prejudice  die  right  or  interests  of  his  principal."  So, 
in  sect.  299,  he  says :  "  If  the  pledgee  voluntarily,  by  his  own  act, 
places  the  pledge  beyond  his  own  power  to  restore  it,  as  by  agree- 
ing tliat  it  may  be  attached  at  the  suit  of  a  tliird  person,  that  will 
amount  to  a  waiver  of  his  pledge. " 

[Shee,  J.  — Doinat  (Civil  Law,  b.  iii.  tit.  1,  I'awns  and  Mort- 
gages, sect.  1  ;  vol.  i.  p.  346,  transl.  by  Stiahan)  says  :  "  The  rule 
with  UvS  is,  that  the  mortgage  or  pawn  upon  a  movealde  thing  lasts 
no  longer  than  whilst  the  thing  is  in  the  custody  of  the  person 
who  is  bound,  or  he  wlio  has  it  for  his  security  is  in  ]iossession  of 
it.  But  if  the  debtor  makes  it  to  pass  into  otlicr  hands,  either  by 
alienating  it,  or  pawning  it,  the  creditor  cannot  any  longer  lay 
claim  to  it.  And  this  rule  is  expressed  in  tliese  words:  that 
moveables  have  no  sequel  by  a  mortgage. "] 

It  is  true  that  in  sect.  327,  Story  says  :  "  Whatever  doubt  may 
be  indulged  as  to  the  case  of  a  mere  factor,  it  has  been  decided 
that  in  the  case  of  a  strict  pledge,  if  the  pledgee  transfers  the  same 
to  his  own  creditor,  the  latter  may  hold  the  pledge  until 
[*  588]  tlie  debt  of  *  the  original  owner  is  discharged."  But  the 
authority  cited  for  that  proposition  is  an  Ameiican,  not  an 
JMiglish  case,  Jarvis  v.  Jiogcrs,  15  ]\Iass.  licyt.  389,  and  it  does 
not  liear  out  the  doctrine,  for  that  was  a  case  of  the  pledge  of 
negotiable  securities;  and  when  the  case  was  fiist  before  the  Court 
(13  Mass.  Bep.  at  p.  107),  Pakkek,  Ch.  J.,  said:  "  Tliis  case  is 
distinguishable  from  the  common  cases  of  agents,  factors,  and  com- 
mission merchants,  to  whom  ])ro})erty  has  been  entrusted  for  special 
purposes,  and  who  have  no  right  to  exceed  that  authority.  We  do 
not  question  any  of  those  ca.ses,  nor  those  which  have  decided  that 
he  to  whom  property  has  been  pledged  cannot  tiansfer  a  title  in 
such  property  to  another.  We  proceed  upon  the  ground  that  the 
])laintiff's  intestate  had  by  his  own  act,  together  Avith  the  other 
members  of  the  company,  given  a  negotialde  (juality  to  these 
certificates."  When  Jarvis  v.  Rogers,  15  Mass.  iJep.  at  p.  408,  wns 
the  second  time  before  the  Court,  no  doubt  Jackson,  J.,  after 
citing  FMtdiff  v.  Davis,  Yelv.  178,  1  Bulst.  29,  Cro.  Jac.  244, 
Mores  v.  Conham,  Owen,  123,  and  Deinaiiihray  v.  Metcalfe,  2  Vern. 
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G91,  698,  says:  "  From  these  cases  it  appears  that  the  pawnee  may 
deliver  the  goods  to  a  stranger  without  consideration  ;  or  lie  may 
sell  and  assign  all  his  interest  absolutely;  or  he  may  assign  it 
conditionally,  l»y  way  of  pawn;  without  in  either  case  destroying 
the  original  lien,  or  giving  to  the  owner  a  right  to  reclaim  them 
on  any  other  or  better  terms  tlian  he  could  have  done  Ijefore  sucli 
delivery  or  assignment.  "  But  this  is  merely  obiter,  and  was  n<jt 
necessary  for  the  decision  of  the  case,  and  is  not  ])orne  out  by  the 
cases  cited.  Ratcliffy.  Davis  simply  decides  that,  on  a  pledge  by 
A.  to  B. ,  to  secure  payment  of  a  sum  of  money,  no  day  being 
named  for  payment  or  redemption,  if  B.  places  it  with  C.  and  then 
dies,  on  tender  of  the  money  to  B. 's  executor  and  demand  of  and 
refusal  by  C. ,  A.  can  maintain  trover  against  C.  Mores  v.  Conliarn 
was  an  assumpsit,  that  L.  held  pledged  goods  with  the  plaintiff  as 
a  security  for  a  debt,  and  that  the  defendant  liad  promised  tlie 
plaintiff  to  pay  the  debt  if  he  would  deliver  the  pawn,  the  ques- 
tion being,  whether  the  promise  to  deliver  the  pawn  w'as  a  good 
consideration  to  support  an  assumpsit.  Foster,  J.,  differ- 
ing from  the  majority  of  the  Court,  *  lield  that  the  pawnee  [*  589] 
"  had  not  such  an  interest  in  the  pawn  as  that  he  might 
dftliver  it  over  to  another,  or  make  a  legal  contract  for  it.  "  The 
majority,  no  doubt,  held  that  he  had  such  an  interest  as  he  might 
assign  over ;  but  even  their  decision  goes  no  further  than  the  power 
to  assign  for  the  amount  of  the  original  del)t;  for  they  say,  "  and 
the  assignee  shall  be  subject  to  a  detinue  if  he  detains  it  u}iou 
payment  of  the  money  by  the  owner."  And  it  is  observable  that 
Holt,  Ch.  J.,  who  cites  the  case  in  Coggs  v.  Bernard,  2  Ld,  Eaym. 
at  p.  917,  only  cites  it  for  the  doctrine  that  the  pawnee  may  use 
the  pawn  if  it  be  not  injured  by  use.  In  Dcmainhraij  v.  Mdcalfe, 
2  Vern.  691,  698,  Gilb.  Eq.  C.  104,  1  Eq.  C.  Ab.  .324,  Free.  Ch. 
419,  the  time  for  payment  of  the  original  debt  by  the  pawnor  had 
elapsed,  and  on  his  seeking  to  get  the  pawn  back  from  an  insol- 
vent sub-pawnee,  the  Court  refused  to  assist  him  unless  he  paid 
the  whole  amount  due  to  the  defendant  from  his  pawnor;  it  is 
therefore  no  authority  at  law,  but  simply  proceeds  on  the  principle 
that  he  who  seeks  equity  must  do  equity.  If  the  pawnee  may 
repledge  the  pawn,  the  sub-pledgee  may  do  the  same,  and  so  on  ad 
infinituni ;  to  whom,  then,  is  the  original  pawnor  to  apply  ?  The 
relation  between  the  pawnor  and  pawnee  is  of  a  fiduciary  and  per- 
sonal character,  and  until  the  time  for  redeeming  the  pledge  has 
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elapsed,  the  pawnee  is  bound  to  keep  the  pawn.  To  hold  other- 
wise would  be  in  effect  to  make  a  cliose  in  action  assignnblc. 
Secondly,  assuming  the  pawnee  may  lepledge,  still  the  facts 
disclosed  in  the  plea  do  not  justify  the  defendant.  As  against 
the  defendant  it  must  be  taken,  Hrst,  that  Simpson's  debt  to  t.iK- 
defendant,  to  secure  which  the  delientures  were  pawned,  was  larger 
than  the  original  debt  of  the  plaintiff'  to  Simpson,  aird  also  that 
Simpson  pledged  the  debentures  before  the  bill  Ijecame  due.  ]5y 
pledging  for  a  larger  sum  the  pawnee  puts  it  out  of  his  power 
to  restore  the  article  to  the  original  bailor,  and  by  that  waives 
his  pledge,  as  is  said  in  Story  on  Bailments,  sect.  299,  already 
cited  {ante,  p.  .'!04)  I>y  pledging  during  the  currency  of  the  bill, 
Simpson  was  guilty  of  a  conversion  :  Jvlin^on  v.  Stear,  15  C.  B. 
(N.  S.)  330,  33  L.  J.  C.  P.  130;  and  he  therefore  passed  no 
title  to  the  defendant.      In  Julun^oii  v.    Sfca r  the  majority  of  the 

Court  differed  from  Williams,  J.,  as  to  the  measure  of 
[*  590]   *  damages  :  but  the  decision  of  the  whole  Court  is  a  direct 

authority  that  a  sale  of  a  piawn  Ixifore  the  time  for 
redemption  has  arrived  is  a  conversion;  and  the  judgment  of 
Williams,  J.,  certainly  enunciates  a  more  logical  conclusion  as  tO' 
the  measure  of  damages. 

Gray,  Q.  C.  (Gadsden,  with  him),  for  the  defendant.  — By  the 
contract  of  pledge  the  pledgee  acquired  sufficient  property  in  the 
pawn  to  do  what  the  plea  alleges  he  has  done.  If  A.  pledges  a 
chattel  to  B.  to  secure  £r)0,  it  is  clearly  part  of  the  contract  that  A. 
is  to  pay  15.  before  he  can  be  entitled  to  have  the  article  back  ;  ])ut 
it  is  said,  l^ecause  W.  has  pledged  it  to  a  third  person,  A.  is  entitled 
to  have  it  back  at  once  without  paying.  The  judgment  of  Holt, 
Ch.  J.,  in  the  \'ery  tirst  case  cited,  Coggn  v.  Ih'indrd,  2  Ld.  IJaym. 
at  pp.  916-917,  is  contrary  to  this  proposition  with  reference  to 
the  bailment  of  railiuiii.  or  ])awn.  A  pawn  or  pledge  is  very- 
different  from  a  mere  lien.  In  M'CirniJiie  v.  Durics.  7  East,  at  ]i}). 
i),  7,  Lord  Ellenborough  says,  that  a  lien  is  personal,  and  caniiot 
be  transferred  to  third  persons;  but  he  afterwards  adds,  that  "  his 
ol)servations  were  apjdied  to  a  tfU'tious  transfer  of  the  goods  of  the 
principal  liy  the  broker  undeitaking  to  pledge  them  as  his  own  ; 
and  not  to  the  case,  of  one  who,  intending  to  give  a  security  to 
another  to  the  extent  of  his  lien,  delivers  over  the  actual  posses- 
sion of  goods  on  which  Ik;  has  a  lien,  to  tiiat  other  with  notice  of 
his  lien,  and  appoints  that  other  as  his  servant  to  keep  possession 
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of  the  goods  fur  him ;  in  whicli  case  he  might  preserve  his  lien. " 
■Fatersoib  v.  I'asli,  '1  Str.  1178,  and  Daahiyiiij  v.  Ducal,  5  T.  It. 
■604,  recognise  the  distinction  between  a  lien  and  a  pledge.  So  in 
Bac.  Ab.  tit.  Bailment  (A.)  (B. ),  it  is  said  that  a  simple  bailment 
j.5ives  no  interest  in  the  pawn ;  but  "  pledging  is  where  goods  are 
delivered  in  security  for  money  lent,  and  by  such  pledging  the 
^pawnee  hath  more  than  the  naked  pos.session  in  the  nature  of  a 
l)ailnie;it,  for  he  hath  the  property  or  interest  in  the  thing  itself  :  " 
■citing  '1  Salk.  322.  The  same  doctrine  is  enunciated  in  4  \'in. 
Ab.  tit.  Bailment  (B.).  In  llntdiff  v.  Dacics,  Yelv.  178,  Cru. 
-rTac.  244,  the  pawnor  had  tendered  the  amount  secured,  so  that  it 
is  no  authority  against  the  present  defendant ;  on  the  con- 
trary, *  it  shows  that  the  pawnee  has  a  special  property  [*  .591] 
in  the  pawn  until  revested  in  tlie  pav/nor  by  payment  or 
tender  of  the  debt.  In  Dcin/ii/ibr/n/  v.  Metcalfe,  2  Vern.  691, 
098,  the  Court  dealt  with  a  pledge  precisely  as  if  it  had  been  the 
case  of  a  mortgage. 

[8hee,  J.  —  The  reporter,  Vernon,  queries  that  case.  ] 
It  was  followed  and  approved  in  £..•:  parte  Deeze,  1  Atk.  228. 
Tn  Whitaker  on  Lien,  p.  140,  it  is  said :  "  The  pawnee  has  such 
an  interest  in  the  pawn  that  he  may  assign  it  over  to  a  third 
person,  and  the  assignee  will  be  subject  to  an  action  of  detinue 
if  he  detains  it  after  payment  or  tender  of  the  nu)ney  by  the 
owner. "  And  in  Montagu  on  Lien,  p.  22 :  "  A  pawnee  may 
assign  the  pawn  to  the  extent  of  his  interest. "  All  that  the 
pawnee  is  bound  to  do  is  to  be  ready  to  re-deliver  the  pawn  on 
payment  of  the  debt.  Lee  v.  Atkinson,  Yelv.  172,  Cro.  Jac. 
236,  shows  that  the  use  of  the  pledge  contrary  to  the  bailment 
does  not  determine  the  bailment  or  divest  the  special  property  of 
the  pawnee.  In  Bac.  Ab.  tit.  Bailment  (C. )  an  apparently  con- 
trary doctrine  is  laid  down  :  "  If  a  man  lend  anotlier  his  sheep  to 
stock  his  land,  the  borrower  hath  the  hare  use  of  them  ;  but  if  lie 
kill  them  the  owner  shall  have  a  general  action  of  trespass,  or  an 
action  of  trover  at  his  election  ;  for  though  the  use  is  in  the  bor- 
rower, yet  the  property  is  in  the  lender,  and  the  killing  of  the 
sheep  is  an  open  violation  of  another's  property,  which  is  com- 
plained of  in  the  general  action  of  trespass. "  For  this  Co.  Litt. 
57a  is  cited.  Littleton  says  (Tenures,  sect.  71):  "If  I  lend 
(bailie)  to  one  my  sheep  to  tathe  (composter)  his  land,  or  my  oxen 
to  plough  the  land,  and  he  killeth  my  cattle,  I  may  well  have  an 
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action  of  trespass  against  him,  notwithstanding  ihv  lending" 
(baillement).  On  which  Coke's  comment  is  (Co.  J.itt.  57  a):; 
"  And  the  reason  is  that  when  the  bailee  having  but  a  bare  use  of 
them  taketh  upon  him  as  an  owner  to  kill  them,  he  loseth  the 
benefit  of  the  use  of  them.  Or  in  these  cases  he  may  have  an 
action  of  trespass  sur  Ic  case  for  this  conversion,  at  his  election. " 
And  these  passages  may  have  been  the  foundation  for  the  doctrine 
that  any  parting  with  the. pawn  puts  an  end  to  the  contract  of 
pledge,  liut  this  doctrine  cannot  be  maintained.  In  order  to  put 
an  end  to  the  contract,  there  must  be  such  a  dealing  with 
[*  592]  the  pawn  as  to  be  *  absolutely  inconsistent  with  the  con- 
tinuance of  the  contract.  The  plaintitf  here  not  having 
jiaid  or  tendered  the  amount  of  the  bill,  is  in  the  same  position  as 
a  vendee  who  has  not  paid  for  the  goods  sold,  and  he  or  his  assignees 
cannot  maintain  trover  against  the  unpaid  vendor  who  has  retained 
possession,  although  he  has  resold  them.  Bloxam  v.  ^<i( rulers,  4  B. 
&  C.  941.  In  that  case,  notwithstanding  the  dealing  with  the 
property  by  the  unpaid  vendee,  the  contract  remains,  and  the 
remedy  is  an  action  on  the  case  for  such  damages  as  the  vendee 
has  sustained,  in  calculating  which  the  price  he  was  to  pay  nnis*t 
be  deducted.  And  this  principle  was  applied  by  the  majority  of 
the  Court,  in  Johnson  v.  Stear,  15  C.  B.  (N.  S. )  330,  33  L.  J. 
C.  P.  130,  to  the  case  of  a  pawnee  who  had  sold  the  pledge  before 
the  day  for  payment  of  the  debt  had  arrived ;  and  they  held  that, 
although  the  pledgee  had  sold,  and  so  been  guilty  of  a  wrongful 
act,  the  nature  of  the  contract  of  pledge  was  such  that  it  was  not 
put  an  end  to  by  this  wrongful  dealing  with  the  article  pledged. 
Story's  authority  is  directly  in  favour  of  the  defendant.  He  says" 
(On  Bailments,  sect.  324)  :  "  The  pawnee  may,  by  the  common  law, 
deliver  over  the  pawn  into  the  liands  of  a  stranger  for  safe  custody 
without  consideration:  or  he  may  sell  or  assign  all  his  interest  in 
the  pawn;  or  he  may  convey  the  same  conditionally  Ijy  way  of 
pawn  til  another  person;  without  in  either  case  destroying  or 
invalidating  his  security.  But  if  the  jiawnee  should  undertake 
to  pledge  the  jiroperty  (not  being  negotiable  securities)  for  a  debt 
beyond  liis  own,  or  to  make  a  transfer  thereof  to  his  own  cred- 
itor as  if  lie  were  the  absolute  owner,  it  is  clear  that  in  such  a 
case  he  would  be  guilty  of  a  breach  of  trust;  and  his  creditor 
would  acquire  no  title  beyond  that  held  by  tiie  })awnce.  The 
only  (picstion  which,   under  such  circumstances,    would    seem  to 
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admit  of  controversy,  is,  whether  the  creditor  should  be  entitled  to 
retain  the  pledge  until  the  original  debt  was  discharged,  or  whether 
the  owner  might  recover  the  [tledgc  in  tlie  same  manner  as  if  the 
case  was  a  naked  tf)rt,  without  any  (jualitied  right  in  the  first 
])awnee. "  And  after  commenting  on  the  peculiar  law  as  to  a 
factor's  right  being  only  a  lien,  and  not  strictly  a  pledge,  Story 
proceeds  (sect.  o'2~) :  "  But  whatever  doubt  may  be  in- 
dulged as  to  the  *case  of  a  factor,  it  has  been  decided,  that  [*  59o] 
in  -the  case  of  a  strict  pledge,  if  the  pledgee  transfers  the 
same  to  his  own  creditor,  the  latter  may  hold  the  pledge  until  the 
debt  of  the  original  owner  is  discharged;  "  citing  Jarvis  v.  Rogers, 
15  Mass.  Eep.  389.  Lastly,  on  the  pleadings  the  defendant  is 
entitled  to  judgment.  The  declaration  is  in  detinue,  which 
assumes  an  immediate  right  to  possession  in  the  plaintiff;  but  the 
plea,  taken  most  against  the  defendant,  shows  that  the  original 
debt  is  still  unpaid,  and  so  negatives  the  plaintiff's  right  to  pos- 
session. As  to  the  argument  of  hardshij)  on  the  plaintiff,  he  need 
not  go  to  the  sub-pledgee,  l)ut  on  tender  to  the  original  pledgee  of 
the  amount  of  his  debt  he  would  have  been  entitled  to  have  the 
debentures  restored  to  him. 

Harington,  in  reply.  — The  only  authority  for  Story's  doctrine  of 
the  right  of  the  pledgee  to  repledge  is  Jarvis  v.  Rogers  ;  but  that, 
as  already  pointed  out,  was  a  pledge  of  negotiable  securities,  and 
an  innocent  transferee  for  value  had  a  right  to  hold  them  against 
all  the  wiu'ld.  De  Boiichovt  v.  GoldsinUl,  5  Ves.  lill,  shows  that 
under  a  general  power  to  sell,  assign,  and  transfer,  an  agent  cannot 
pledge  for  his  own  debt.  In  Hartop  v.  Hoarc,  o  Atk.  at  p.  52, 
Lee,  Ch.  J.,  delivering  the  judgment  of  tlie  Court,  points  out  that 
a  pawn  differs  from  a  sale  :  for  a  pawn  tends  to  stop  the  cliange  of 
property  in  the  tiling  pledged.  Cur.  ((dr.  vulL 

July  7.      The  following  judgments  were  delivered:  — 

Shee,  J.  [After  stating  the  ])leadings.  ]  —  This  plea  sets  u})  a 
right  to  detain  the  debentures,  founded  o\\  a  bailment  of  pawn  by 
the  plaintiff  to  Sim])son,  under  which  Simpson,  if  the  bill  should 
not  be  paid,  had  a  right  to  sell  the  debentures,  paying  the  over- 
plus above  the  amount  of  the  bill  and  charges  to  the  ])laintilf,  — 
that  is,  to  sell  on  the  ]ilaintiir's  account  and  for  his  and  Simpson's 
benefit,  —  and  a  repawn  of  them  by  Simpson  as  a  security  for 
a  loan  to  him  bv  the  defendant. 
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It  must  be  taken  against  the  defendant,  that  the  debenlmes  were 
j'ledged  to  him  by  Snupsou  before  the  phiintiif  had  made  default: 
it  mu.st  be  taken,  too,  lliut  the  advance  for  wliich  the 
[*  594]  *  debentures  \Yere  pledged  tu  the  defendant  by  Sim}iSon  was 
of  a  greater  amount  than  the  debt  for  wliicli  Simpson  lield 
them ;  it  is  consistent  with  the  facts  pleaded,  either  that  it  wa^; 
lepayable  liefore  or  repayable  after  the  maturity  of  the  plaintiff's 
l)ill,  and  that  the  ilebentures  were  pledged  by  Simpson  along  with 
other  securities,  from  which  they  could  not  at  Simpson's  pleasure, 
or  on  tender  by  the  plaintiff  of  the  sum  for  which  they  had  lieeu 
])ledged  to  Simpson,  Ite  detached;  and  tlierefore  that  Simpson  had. 
put  it  (Hit  of  his  power  to  apply  them  by  sale  or  otlierwise  to  the 
only  purpose  for  which  iiossession  of  them  had  been  given  to  him, 
viz.,  to  secure  the  payment  of  his  debt  and  the  release  of  the- 
plaintiff,  by  the  sale  of  them,  from  li;ibility  on  the  bill  which. 
Simpson  had  discounted  for  him. 

Whether  this  pledge  to  the  defendant  by  Simpson  was  such  a 
conversion  by  him  of  the  debentures  as  destroyed  his  right  of  jjos- 
session  in  them,  and  revested  the  plaintiff's  right  to  the  possession; 
of  them  freed  from  llic  original  bailment,  is  the  ([uestion  fdr  our 
decision. 

The  contention  that  a  pawnee  is  entitled  to  exercise  over  the 
chattel  pawned  to  him  a  power  so  extensive  as  the  one  which  tliis^ 
])lea  sets  up,  was  before  the  case  of  JoJuison  v.  Stear,  15  (\  15. 
(X.  S.)  380,  .33  L.  J.  C.  P.  130,  if  it  be  not  now-,  wdiolly  unsup- 
ported by  authority. 

A  pawn  is  defined  by  Sir  William  Jones  (On  Bailments,  pp. 
1  I(S,  36)  to  be  "  a  bailment  of  goods  by  a  debtor  to  his  creditor,  to 
be  kept  by  him  till  his  debt  is  discharged ; "  and  Ity  l^ord  Uolt, 
f'oggs  V.  Bernard,  2  Ld.  Eaym.  at  ]).  !M3,  to  be  "  a  delivery  to 
another  of  goods  or  chattels  to  be  security  to  him  for  money  l)or- 
rovved  of  him  by  the  bailor;"  and  by  Lord  Stair  (Institutions  of 
the  Law  of  Scotland,  b.  i.  tit.  13,  s.  11),  "a  kind  of  mandate 
whereby  the  debtor  for  his  creditor's  security  gives  him  the  pawn 
or  thing  impignorated,  to  detain  or  keep  it  for  his  own  security,  or 
in  the  case  of  not-payment  of  the  debt,  to  sell  the  pledge  and  pay 
himself  out  of  the  price,  and  restore  the  rest,  or  restore  the  pledge 
itself  on  payment  of  the  debt;  all  which  is  of  the  nature  of  a 
mandate,  and  it  liath  not  oniy  a  custody  in  i1,  biil  tlie  power  to 
dis]ioiK'  in   the  case  of  not-payment;"   and   li\-  Lcl]  (I'iinci]d('8  of 
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the  Law  of  Scotlniid,  sects.    1362,  136:^.,  4tb  ed.  p.  512), 

* "  n,    real  right  or  Jas  in  n\  inferior  to  property,   which    [*  50;")] 

vests  in  the,  liohler  a  power  over  the  subject,  to  retain  it 

in  security  oi  the  debt  for  which  it  is  ])ledged,  and  (pialifies  so  far 

and  retains  tlie  right  of  property  in  the  pledger  or  owner. " 

Tn  the  lionian  civil  law,  as  in  our  own  law  (sec  I'y/of  v.  Cuhlet/, 
15  C.  15.  (N.  S. )  701,  3.".  L.  J.  C.  P.  134),  the  bailment  of  pawn 
implied  what  in  this  bailment  is  expressed,  a  mandate  of  sale  on 
default  of  payment.  Without  it,  or  without,  as  in  the  Scotch  and 
French  law,  a  right  to  have  a  pledge  sold  judicially  for  payment 
on  default  made,  the  security  by  way  of  |>ledge  would  be  of  little 
value.  'I'he  pawnee  is  said  by  Lord  Coke,  in  his  Commentaries 
on  Littleton  (Co.  Litt.  89  a),  to  have  a  "  })roperty  ;  "  .ind  in  South- 
cote's  Case,  4  Co.  Kep.  83  b,  to  bave  a  "  [)roperty  in  and  not  a  cus- 
tody only,"  of  the  chattel  pawned;  by  which  Lord  Holt  (2  Ld. 
Eaym.  at  p]).  91G,  917)  iniderstands  Lord  Coke  t(»  mean  a  "  special 
property,"  consisting  in  this,  "  that  the  pawn  is  a  security  to  the 
pawnee  that  he  shall  be  repaid  his  debt,  and  to  compel  the  pawnor 
to  pay  him;"  or  in  the  words  of  Flemix*;,  Ch.  J.,  in  Ratcliff  v. 
Davis,  Cro.  Jac.  at  p.  245,  "  a  special  property  in  the  goods  to 
detain  them  for  his  (the  pawnee's)  security,"  tliat  is,  not  a  prop- 
erty properly  so  called,  but  the  jus  in  re,  that  is,  //;.  re  aliena,  of 
the  Koman  lawyers ;  the  opposite,  as  Mr.  Austin  says  (Lectures 
on  Jurisprudence:  Tables  and  Notes,  vol.  iii.  p.  192),  to  property ; 
liut  a  right  of  possession  against  the  ti'ue  owner,  and  under  a 
contract  with  him  until  his  debt  is  paid,  and  a  power  of  sale  for 
the  reciprocal  benefit  of  the  })awnee  and  yiawnoi'  on  default  of  pay- 
ment at  the  time  agreed  upon. 

Mr.  Justice  Story  says  (On  ?>ailments,  sect.  324),  that  "  the 
pawnee  may  by  the  common  law  deliver  the  pawn  into  the  hiinds 
of  a  stranger  without  consideration,  for  safe  custody,  or  convey 
the  same  interest  conditionally,  by  way  of  pawn  to  another  person, 
without  destroying  oi-  invalidating  his  security,  but  that  he  cannot 
pledge  it  for  a  debt  greater  than  his  own  ;  that  if  he  do  so  he  will 
I'C  guilty  of  a  lueach  of  trust,  by  which  liis  creditor  will  acquire 
no  title  beyond  that  of  the  pawnee;  and  that  the  only  question 
which  admits  of  controversy  is,  whether  the  creditor  shall 
be  entitled  to  retain  the  pledge  until  *  the  original  debt  [*  596] 
(that  is,  the  debt  due  to  the  first  pawnee)  is  discharged,  or 
whetlier  llic  owner  may  recover  the  pledge  in  the  same  manner  as 
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if  the  case  was  a  naked  tort  without  any  qualified  right  in  the  first 
pawnee. "  So  much  of  this  passage  as  is  stated  to  be  clear  law, 
viz. .  that  the  pawnee  may  deliver  the  chattel  pawned  to  a  stranger 
for  safe  custody  without  consideration,  or  convey  the  same  condi- 
tionally {i.e.,  it  may  be  presumed,  on  the  same  conditions  as  those 
on  which  he  holds  it),  by  way  of  pawn  to  another  ])erson  for  a  deitt 
not  greater  than  his  own,  without  destroying  or  iinalidating  his, 
security,  has  no  application  to  the  case  before  us  :  inasmuch  as  the 
])awn  by  Simpson  to  the  defendant  was  not  for  safe  custody,  nor 
without,  consideration,  nor  conditionally,  nor  for  n  debt  not  greater 
than  the  debt  due  by  the  plaintiff  to  Simpson,  and  l)ecause  the 
power  given  to  the  pawnee  by  tliis  bailment  to  dispose  of  the 
debentures  by  sale  or  otherwise,  should  his  debt  not  be  paid,  might 
I)robably  be  considered,  at  least  after  default  made,  to  enlarge  the 
ordinary  right  of  a  pawnee  over  the  chattel  pawned.  There  is 
nothing  in  the  passage  which  aflbrds  any  countenance,  except  by 
Avay  of  query,  to  the  position,  that  a  pawnee,  who,  as  in  this  case, 
has  placed  the  chattel  pawned  out  of  the  pawnor's  power,  anil 
out  of  his  own  power  to  redeem  it  by  payment  of  the  amount  for 
which  it  was  given  to  him  as  a  security,  and  who  has  deprived 
him.self  of  the  power  of  selling  it  for  the  ])aynient  of  the  pawnor's 
debt,  can  by  so  doing  shield  the  creditor  to  whom  he  repawns  it 
from  an  action  of  detinue  at  the  suit  of  the  real  owner.  Mr. 
Justice  Story  indeed  says  (On  Bailments,  sect.  299),  "  That  if  the 
pledgee  voluntarily  and  by  his  own  act  places  the  pledge  beyond 
his  power  to  restore  it,  as  by  agreeing  that  it  may  lie  attached  at 
the  suit  of  a  third  person,  that  will  amount  to  a  waiver  of  the 
pledge. "  It  would  lie  difficult  to  reconeile  any  otlier  rule  in  respect 
of  the  ple(lging  l)y  pledgees  of  the  chattels  ]»awned  to  them  with 
the  well-established  doctrine  of  our  Courts  and  the  Courts  of  the 
United  States  of  America  in  respect  of  tlie  ]iledging  l)y  factor.--  of 
the  goods  entrusted  to  them.  Factors,  like  pledgees,  have  a  ma,:- 
date  of  sale,  — sale  irrespectively  of  default  of  any  kind  is  the 
oliject  of  the  bailment  to  them;  they  have  a  s])ecial  property  and 

right  of  possession  against  all  the  world  except  the;-.- 
[*  597]  principal,  and  against  him  if   *  they  have  made  advances 

on  the  security  of  his  goods  entrusted  to  them ;  to  give 
effect  to  that  security  they  may  avail  themselves  of  their  mandate 
of  sale;  but  if  they  place  the  goods  out  of  their  own  ])ower  l)y 
TjledL'in"  them,    althou''h    it    lie    for  a   debt    not    exceeding'    tlieir 
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advances,  tlic  })a\vnee  from  tliem  (except  under  the  Factors  Acts) 
is  deiCnceless,  in  trover  or  detinue,  even  to  the  extent  of  his  h)an, 
aj^aiiist  the  (rue  owner. 

Why  it  should  be  otherwise  between  the  true  owner  and  the 
pawnee  from  a  pawnee  of  the  true  owner's  goods  no  reason  was 
adduced  (hiring  the  argument  before  us,  nor  indeed  was  it  possible 
to  adduce  any  reason,  seeing  that  in  all  the  decisions  on  pledges 
by  factors  the  relation  between  a  factor  who  has  made  advances  on 
the  goods  entrusted  to  him  and  his  principal  has  l)een  held  not 
distinguisha])le  or  ])arely  distinguishable  in  its  legal  incidents 
from  the  relation  between  pawnee  and  pawnor ;  a  factor  being,  as 
Mr.  Justice  Story  says,  "  general!}'  treated  in  juridical  discussions 
as  in  the  condition  of  a  [dedgee  "  (On  Bailments,  sects.  325,  327 ; 
citing  DavMgny  v.  Daral,  o  T.  R  604;  M'Comhie  v.  Daries,  7 
East,  o). 

The  case  of  Juhnson  v.  Stcxr,  15  C.  B.  (N.  S. )  330,  33  L.  -L 
v..  V.  130,  is  a  clear  authority  for  holding,  that  Simpson,  in  deal- 
ing with  the  debentures  in  the  way  which  he  must  be  taken  on 
this  plea  to  have  done,  was,  as  the  defendant  also  was,  guilty  of  a 
conversion  of  them ;  and  unless  that  case  is  also  an  authority 
binding  upon  us  for  the  doctrine,  that  the  conversion  by  a  pawnee 
of  the  thing  pawned  is  not  such  an  abuse  of  the  bailment  of  pawn 
as  aninils  it,  but  that  there  remains  in  him,  and  in  an  assignee 
from  him,  and  in  an  assignee  from  his  assignee,  and  so  on  totiea 
ijuoti'S,  without  limit  as  to  the  nuinl>er  of  assignments  or  the  con- 
sideration for  them,  an  interest  of  property  in  the  pawn  which 
defeats  the  owner's  right  of  possession,  the  plaintift'  is  entitled  to 
our  judgment. 

As  I  read  the  case  of  Jolinson  v.  Stcar,  and  the  case  of  Chine rif 
V.  VialJ,  5  H.  &  N.  288,  29  L.  J.  Ex.  180,  and  Brier/// v.  Kendall, 
17  Q.  B.  937,  21  L.  J.  Q.  B.  161,  on  the  authority  of  which  it 
proceeded,  the  judgments  of  the  majority  of  the  learned  Judges  of 
the  Court  of  Common  Pleas,  in  the  first  of  them,  and  the  judg- 
ments of  the  Court  of  Exchequer,  and  of  the  Court  of 
*  Queen's  Rencli,  in  the  second  and  the  third,  are  based  on  [*  598] 
tJie  principle  that,  in  an  action  to  recover  damages  for  a 
conversion  it  is  not  an  inflexible  rule  of  law  that  the  value  of  the 
goods  converted  is  to  ])e  taken  as  the  measure  of  damages ;  that 
when  a  suitor's  real  cause  of  action  is  a  breach  of  contract  he 
cannot  by  suing  in  toit  entitle  liimself  to  a  larger  compensation 
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than  lie  could  have  recovered  in  an  action  in  U)nn  ex  cooitractv  ; 
and  therefore  that  when  a  verdict  is  (jl)tained  against  an  un])aid 
vendor  for  the  conversion  of  the  thing  sold  ])y  liini,  or  against  an 
unpaid  pawnee  for  the  conversion  of  the  thing  pledged  to  him,  he 
is  entitled  to  be  credited,  in  the  estimate  by  the  jury  of  the  dam- 
.ages  to  be  paid  by  him,  for  the  value  of  such  interest  or  advantage 
as  would  have  resulted  to  him  from  the  contract  of  sale  or  the 
contract  of  pawn  if  it  had  ])een  fulfilled  by  the  vendee  or  pawnoi-. 

That  this  was  the  ratio  decidendi  in  these  cases  seems  to  me  clear 
from  the  facts  of  C'/iineri/  v.  Vicill  and  Brv rhj  v.  Kciuhdl,  which 
raised  no  question  between  the  litigant  parties  in  any  respect 
analogous  to  the  question  which  we  in  this  case  have  to  decide. 
In  Chinerij  v.  Viall,  the  ])laintiff,  who  was  the  vendee  of  t'oity- 
•eight  sheep,  for  five  only  of  which  he  had  paid,  under  a  bargain 
which  entitled  him  to  delivery  of  the  whole  lot  before  payment, 
brought  his  action  against  tlie  vendor  for  a  conversion  by  parting 
with  the  sheep  to  another  purchaser.  If  the  defendant's  inteiest 
in  the  unpaid  ])alance  of  the  agreed  price  of  the  sheep  had  not 
been  credited  to  him  in  the  amount  of  damages,  the  plaintiff",  who 
had  only  paid  for  five  of  them,  woukl  have  pocketed  the  full  \nlue 
of  the  forty-three  which  had  been  converted. 

In  Brierhf  v.  Kendall,  an  action  of  trespass,  there  was  a  loan  of 
the  defendant  to  the  phiiiitifT  secured  Ity  liill  of  sale  of  tlie  ]ilain  ■ 
tiff's  goods,  in  which  was  a  reservation  to  the  plaintiff  of  a  right 
to  the  possession  of  the  goods  until  lie  should  make  default  in 
some  payment.  Before;  any  default  tlu^  tlefendant  took  the  goods 
from  the  plaintiff  and  sold  them.  For  this  wrong  he  was  liable 
in  trespass:  but  the  measure  of  damages  was  field  to  be,  not  the 
value  of  the  goods,  but  the  loss  whicfi  tlie  plaintiff  had  really 
sustained  by  being  deprived  of  the  possession.  The  wrong- 
l'-^  .^)r)9]  ful  act  *  of  the  defiiudant  did  not  annihilate  his  interest 
in  ihe  goods  under  the  bill  of  sale;  and  such  interest  was 
considered  in  measuring  the  e.\tent  oi'  the  plaintiff's  '  right  to 
damages. 

These  cases  are  manifestly  not  in  conflict  wilh,  if 'indeed  they 
at  all  touch,  the  principle  relied  upon  against  the  plea  which  is 
here  demurred  to,  that,  if  the  pawnee  converts  the  chattels 
pawned  to  him,  the  bailment  is  determined  and  the  right  of  i)os- 
session  revested  in  the  true  owner  of  them. 

In   dohnson  v.    ^tear,    the   defendant,    a   ])awnee  of    dock   war- 
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laiiLs,  had  anticipated  ])y  a  few  hours  only  the  time  at  which 
under  his  contract  with  the  owner  of  them  he  might  have  sold 
and  delivered  tlieui  ;  lie  iiad  a|>j)lied  l)efo)'e  tlie  time  of  action 
brought  the  proceeds  of  their  sale  to  the  discharge  of  the  plain- 
tih's  debt  to  him,  or  he  iield  them  specially  applicable  to  that 
purpose,  and  the  plaintill',  had  he  sued  the  defendant  in  con- 
tract for  not  keeping  the  pledge  until  default  made,  could  not 
have  proved  that  he  had  sustained  any  damage.  The  Chief 
Justice,  speaking  for  himself  and  two  of  his  learned  Brothers, 
ilid  indeed  say,  that  "The  deposit  of  the  goods  in  ([uestion  with 
the  defendant,  to  secure  repayment  of  a  "loan  to  him  on  a  given 
day,  with  a  power  to  sell  in  case  of  default  on  that  day,  created 
an  interest  and  a  right  of  property  in  the  goods  which  was  more 
than  a  mere  lien  ;  and  the  wrongful  act  of  the  pawnee  did  not 
annihilate  the  contract  between  the  parties  nor  the  interest  of 
the  pawnee  in  the  goods  under  that  contract  "  (1.3  C.  B.  (N.  S. ) 
334-335,  33  L.  J.  C.  P.  131);  but  he  cannot  be  understood  t(» 
have  meant  by  the  words  "  interest  and  right  of  property  in  the 
goods,"  -and  by  the  words  "  more  than  a  mere  lien  "  other  than  "  a 
special  property, "  as  defined  by  the  authorities  before  referred  to 
by  me,  viz.,  a  real  right  or  jus  in  re,  a  right  of  possession  until 
default  made,  a  right  of  retention  or  sale  after  default  made ; 
nor,  as  1  think,  to  have  intended  more,  l»y  the  words  "  the  wrong- 
ful act  of  the  pawnee  did  not  annihilate  the  contract  between  the 
parties, "  than  that  the  contract,  in  the  breach  of  which  consisted 
the  tort  of  which  the  plaintiff'  complained,  must  still  l)e  consid- 
ered to  subsist,  at  least  for  the  pur])ose  of  being  referred  to  for  the 
measure  of  the  danuige  sustained  by  the  pawnor  and  the  damages 
to  be  recovered  by  him. 

*  The  case  before  us  differs,  as  I  think,  in  essential  par-  [*  600] 
ticulars,  as  respects  the  jainciple  upon  wdiich  damages  ^ 
would  have  been  measurable,  had  the  action  been  in  trover^,  from 
the  case  in  the  Common  Pleas.  The  defendant,  as  assignee  of  the 
pawnee,  could  not  surely  have  set  up  in  mitigation  of  damages  an 
interest  derived  by  him  I'loni  the  pawnee  before  defavdt  made  by 
the  pawnor;  the  jtawnee,  by  the  express  terms  of  the  bailment  to 
him,  not  having  the  right  to  dis])ose  of  the  del)entures  by  sale  or 
otherwise  until  aftei'  default  made.  Besides,  it  is  impossilde  to 
shut  one's  eyes  to  the  broad  distinction  betweciu  the  case  of  the 
ijale  a  few  hours  too  soou  of  a  pawn,  whicli,  as  in  the  case  of  John- 
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svit  V.  Stcar,  the  pawnor  "'  had  no  intention  to  redeem,"  — the  pro- 
ceeds of  the  sale  heing  devoted  before  action  Inought  to  discharge 
of  the  debt  for  which  the  pawn  liad  been  given  as  a  secnrity,  — 
and  thi!  abuse  of  a  pawn  l)y  the  pawnee  in  wrongfully,  for  his  own 
purposes,  placing  out  ot  his  power,  and  out  of  the  pawnor's  power, 
to  redeem  the  })awn,  should  lie  have  the  means  to  do  so. 

V>\  th.e  contract  of  bailnicut  between  the  ])laintiir  and  Simpson 
the  proceeds  of  the  .sale  of  the  debentures,  which  are  the  subject  of 
this  suit,  had  lieen  s})ecitically  appropriated  to  the  payment  of  the 
plaintiff's  1)111  in  the  event  of  his  not  being  able  to  meet  it  with 
other  means.  Simpson  held  the  debentures  in  trust,  should  the- 
bill  not  be  paid,  to  sell  them  on  the  plaintiff's  account,  or  allow 
the  plaintiff  to  sell  them  or  raise  money  on  them  to  pay  his  bill. 
Instead  of  that,  Simpson,  before  default  made  by  the  plaintiff, 
converted  them  to  his  own  use,  obtaining  their  agreed  value  in 
pledge  from  the  defendant,  and  ini])Osing  upon  the  ])laintiff  the 
burden  of  making  other  provision  to  meet  his  bill.  \\\  this  act 
of  Simpson  the  plaintiff,  in  my  judgment,  did  in  fact  sustain 
damage,  and  at  the  maturity  of  the  bill,  if  nf)t  before,  io  the  full 
amount  of  the;  current  saleable  value  of  the  debentures.  T  am  at  a 
loss  to  see  how  the  conduct  of  Simpson,  in  thus  dealing  with  the 
debentures,  and  how  the  title  of  the  defendant,  claiming  under 
him,  are  to  escape  the  operation  of  the  rule,  that  if  the  pawnee, 
except  conditionally  (an  exception  for  which  the  authority  is  but 
slender),  parts  with  the  possession  of  the  pawn,  he  loses 
[*60]]  the  benefit  *  of  his  security:  Tliiall  v.  BoUc,  1  Atk.  IBf) ; 
Pteeves  Y.  Capper,  5  Bing.  N.  C.  IMG;  JoJinwn  v.  i^tcar, 
15  C.  B.  (N.  S.)  330,  33  L.  J.  C.  P.  130,  per  \\'ii.lia.ms,  J.  ;  or 
the  operation  of  the  maxim,  nemo  plus  Jv.ris  ad  n/limi  transferre 
/Kjfest  (jvaiii  ipse  Jitdrt. 

For  these  reasons,  as  it  seems  to  me,  the  case  of  Johnson  v. 
Stca/i  ought  not  to  <i[overn  our  decision.  It  could  not  be  followed 
by  us  as  an  aulliority  in  favour  of  the  defendant  without  inatten- 
tion to  its  true  ])rincii)le,  viz.,  that  between  the  i)arties  to  a  con- 
tract, the  measure  of  damages  for  a  breach  of  the  contract  must  be 
the  same,  whethei'  the  form  of  action  be  ex  contraetu  or  ex  delicto, 
and  that  in  such  a  i^ase,  general  rules  applicable  to  the  latter  form, 
the  only  one  competent  for  the  redress  of  injuries  purely  tortious, 
are  not  to  be  strained  to  the  doing  of  manifcist  injustice.  It  is 
ojK'ii  also,  in  a  right  estimate  of  it  a'<  an  authoiit}'  foi'  the  case  in 
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hand,  to  this  observation:  —  The  interest  of  a  phiintitt'  in  the 
damages  recoverable  by  liini  for  a  tort,  wiiicli  is  in  its  true  nature 
-a  breach  of  contract,  is  restricted  by  the  implied  stipulations  of 
the  contracting  parties  to  the  amount  which,  in  the  conscience  of  a 
jury,  may  suffice  to  give  him  an  adequate  compensation.  The 
action  of  detinue  for  a  chattel,  of  wliich  the  bailment  has  been 
abused,  against  a  person  not  party  to  the  contract  of  Ijailnient,  is 
not  based  upon  a  breach  of  contract,  and  not  within  the  rules 
apjilicable  to  actions  of  tnrt  whirli  are  based  on  breaches  of  con- 
tract. In  detinue  the  }ilaintiff  sues,  not  for  the  value  tantamount 
of  the  thing  detained  from  him,  but  for  the  return  of  the  thing 
itself,  wliich  may  to  him  have  a  value  other  and  higher  than  its 
actual  value;  and  only  for  its  value  if  the  thing  cannot  be  deliv- 
ered to  him  (Tidd's  Forms,  8th  ed.  339),  and  for  damages  for  its 
detention  and  his  costs  of  suit.  A  judgment  to  recoter  the  value 
-oily  has  been  reversed  for  error:  Petei's  v.  Heijvxird,  Cro.  Jac. 
<)82  ;  the  integral  undiminished  thing  itself,  unaffected  by  coun- 
tervailing lien  or  abatement  of  whatever  kind,  being  the  primary 
object  of  the  suit.  In  an  action  of  trover  for  the  conversion  by 
the  pawnee  of  the  subject  of  the  bailment,  the  plaintiff,  according 
to  the  judgment  of  the  majority  of  the  Court  in  Johnson  v.  Stear, 
is  entitled  only  to  recover  the  amount,  in  money,  of  the 
damage  which  he  proves  himself  *  to  have  sustained;  in  [*  602] 
au  action  of  detinue  for  the  recovery  from  the  assignee  of 
the  pawnee  of  the  chattel  pawned,  and  of  which  the  pawn  has 
been  abused  and  forfeited,  the  plaintiff  is  entitled  to  recover  the 
chattel  itself,  because  it  was  a  term  of  the  contract  of  pawn,  that 
if  the  pawn  should  be  abused  by  the  pawnee  his  right  to  the  pos- 
session of  it  should  cease ;  and  the  defendant  can  have  derived  no 
right  of  possession  from  one  whose  own  right  of  possession  was 
determined  by  his  attempt  to  transfer  it. 

Unless,  therefore,  we  were  prepared  to  hohb  in  disregard  of  the 
clearly  expressed  opinion  of  Story  and  Mr.  Justice  Williams, 
that  detinue  can  in  no  case  lie  for  an  unredeemed  pawn,  however 
much  the  bailment  of  it  may  have  been  abused,  we  are  not  at  \\h- 
erty  to  apply  the  /■atio  dcciikiidi  in  Johnson  v.  Stcar,  to  the  case 
before  us. 

It  raises  a  strong  presumptiim  against  the  defence  set  up  in  this 
plea,  that  nothing  bearing  the  slightest  resemblance  to  the  right  of 
possession,  which  it  claims  for  the  assignee  of  a  pawnee,  is  to  be 
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found  in  tlie  copious  title  of  the  Digest  (Big.  lib.  xx.  tit.  1),  "  De 
pignoribus  et  hypothecis;  et  qnaliter  ea  cuntrabantur,  et  de  pactis 
eorum, "  or  in  the  five  following  titles  of  tlie  contract  of  pawn 
and  hypothec  and  its  incidents,  or  in  the  title  "  De  pigneratitiS. 
actione,  vel  contra"  (Dig.  lib.  xiii.  tit.  7),  or  in  (lie  works  of 
any  English,  French,  or  Scotch  jurist. 

The  dictmn  of  the  majority  of  the  Court  in  tlie  case  of  Mores  v. 
Conham,  Owen,  123,  124,  that  the  pawnee  has  such  an  interest  in 
the  pawn  as  he  may  assign  over,  was  not  the  point  decided  in 
that  case ;  nor,  as  it  seems  to  me,  a  point  essential  to  its  decision ; 
the  point  decided  being,  that  the  surrender  ])y  the  plaintiff  of  a 
chattel  pawned  to  him  by  a  third  person  was  a  good  consideration 
for  a  promise  by  the  defendant  to  pay  the  debt  for  which  it  had 
been  given  as  security.  It  does  not  seem  to  follow  from  tliat  de- 
cision that  the  surrenderee  thereby  accpiired  such  an  interest  in  th(j 
pawn  as  would  enable  him  to  defend  an  action  of  detinue  at  the 
suit  of  the  true  owner,  the  reunion  of  whose  rights  of  jn'operty  and 
possession  was,  unless  they  meant  to  rob  liim,  the  real 
[*  603]  object  of  the  transaction.  The  *  inference,  drawn  from 
this  very  obscure  and  superficially  reasoned  case  in  favour 
of  the  defendant's  plea,  is  wholly  irreconcilable  with  the  doctrine 
of  Domat,  the  liighest  authority  on  all  questions  depending,  as 
this  question  does,  upon  the  rules  and  principles  of  the  Koman 
civil  law,  that  the  bailments  of  "  hypoiheqve  "  and  "  gage  "  last 
only  as  long  as  the  thing  hypothecated  is  in  the  hands  of  the  per- 
son charging  it,  or  the  thing  pawned  in  the  hands  of  him  who 
takes  it  for  his  security  (Domat,  Lois  Civiles,  liv.  iii.  tit.  1,  s.  1), 
and  with  the  doctrine  of  Erskine,  a  jurist  of  nearly  equal  emi- 
nence, that  "  in  a  pledge  of  moveables  the  creditor  who  quits  the- 
possession  of  the  subject  loses  the  real  right  lie  had  )i])on  it." 
(Institute  of  the  Laws  of  Scotland,  1).  iii.   tit.   1,  s.  33.) 

I  think  that  the  bailment  to  Simpson  was  determined  by  the 
pledge  by  him  to  the  defendant  under  the  circumstances  stated  in 
tiie  plea ;  that  both  of  them  have  been  guilty  of  a  conversion  ;  that 
the  plaintiff  might,  as  Mr.  Justice  Williams  said  in  the  case  of 
Johnson  V.  Stear,  15  C.  B.  (N.  S. )  at  p.  341,  33  L.  J.  C.  P.  at  p. 
134,  lawfully,  should  the  opportunity  otfer,  resume  the  possession 
of  the  debentures,  and  hold  them  freed  from  the  bailment ;  and 
may,  the  defendant  being  remitted  to  his  remedy  against  Simpson, 
and  Simpson  to  liis  leincdy  u[!on  the  bill,  recover  thciii,  or  theii; 
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full  value,  if  they  cannot  be  delivered  to  liira,  in  this  action  nf 
detinue. 

Melloh,  J.  [After  stating  the  declaration  and  plea.]  — To  this 
plea  tlie  plaintiff  demurred,  and  upon  demurrer,  I  think  that  we 
must  assume  that  the  pledging  of  the  debentures  by  Simpson  to  the 
defendant  took  place  before  default  was  made  by  the  jilaintiff  in 
payment  of  the  bill  of  exchange  at  maturity,  and  that  we  must  also 
assume  that  the  money  for  which  the  debentures  were  pledged  by 
Simpson,  as  a  security  to  the  defendant,  was  of  larger  amount  than 
the  amount  of  the  bill  of  exchange  discounted  for  the  plaintiff  by 
Simpson.  The  question  thus  raised  by  this  plea  is,  whether  a 
pawnee  of  debentures,  deposited  with  him  as  a  security  for  the  due 
payment  of  money  at  a  certain  time,  does,  by  repledging  such 
debentures  and  depositing  them  with  a  third  person  as  a  security 
for  a  larger  amount,  before  any  default  in  payment  by  the 
pawnor,  *  make  void  the  contract  upon  which  they  were  [*  604] 
deposited  with  the  pawnee,  so  as  to  vest  in  the  pawnor 
an  immediate  right  to  the  possession  tliereof,  notwithstanding  that 
the  debt  due  by  him  to  the  original  pawnee  remains  unjiaid.  If 
the  affirmative  of  this  proposition  be  maintained,  the  result  seems 
prima,  facie  to  be  disproportionate  to  any  injury  which  the  pawnor 
would  be  likely  to  sustain  from  the  fact  of  his  debentures  having 
been  repledged  before  default  made.  Still,  if  the  principles  of  law, 
as  laid  down  in  decided  cases,  satisfactorily  support  the  proposition 
above  stated,  this  Court  must  give  etl'ect  to  tliem.  Tliere  is  a  well 
recognised  distinction  between  a  lien  and  a  pledge,  as  regards  the 
powers  of  a  person  entitled  to  a  lien  and  the  powers  of  the  person 
who  holds  goods  upon  an  agreement  of  deposit  by  way  of  pawn  or 
pledge  for  the  due  payment  of  money.  In  the  case  of  simple  lien 
there  can  be  no  pov/er  of  sale  or  disposition  of  the  goods,  which 
is  inconsistent  with  the  retention  of  the  possession  by  the  person 
entitled  to  the  lien ;  whereas,  in  the  case  of  a  pledge  or  pawn  of 
goods,  to  secure  the  payment  of  money  at  a  certain  day,  on  default 
by  the  pawnor,  the  pawnee  may  sell  the  goods  deposited  and  realise 
the  amount,  and  become  a  trustee  for  the  overplus  for  the  pawnor; 
or,  even  if  no  day  of  payment  be  named,  he  may,  upon  waiting  a 
reasonable  time,  and  taking  the  proper  steps,  realise  his  del)t  in 
like  manner.  It  is  said  by  Mr.  Justice  Story  (On  Bailments,  tit. 
Pawns  or  Pledges,  sect.  311),  that  "  The  foundation  of  the  distinc- 
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tioii  rests  in  this,  that  the  contract  of  pledge  carries  an  implication 
that  the  security  shall  be  made  elTectiial  to  discharge  the  obligation  ; 
but,  in  the  case  of  a  lien,  nothing  is  supposed  to  be  given  but  a 
right  of  retention  or  detainer,  unless  inider  special  circumstances. " 
The  question  thus  arises,  is  the  right  of  retention  in  case  of  a  lien, 
either  by  a  custom  or  contract,  otherwise  different  from  a  deposit, 
l>y  way  of  pledge  for  securing  the  due  payment  of  money,  than  in 
the  incidental  power  of  sale  in  the  latter  case  on  condition 
broken?  In  other  words,  on  a  contract  of  pledge,  is  it  implied 
that  the  pledgee  shall  not  part  with  the  possession  of  the  thing 
pledged  until  default  in  payment;  and,  if  so,  is  that  of  the  essence 
of  the  contract,  so  that  the  violation  of  it  makes  void  the  contract  ? 
In  the  case  of  Legg  v.  Evans,  6  M.  &  W.  36,  41,  an 
[*  605]  action  of  trover  having  *  been  brought  against  the  defend- 
ants, as  sheriff  of  Middlesex,  to  recover  the  value  of  some 
pictures  and  picture  frames,  the  defendants  justified  under  an  exe- 
cution against  the  goods  and  chattels  of  the  plaintiff,  to  wiiich 
llie  plaintiff  replied  setting  up  a  lien  in  respect  of  work  done  u[)on 
su(di  goods  and  chattels,  which  had  been  delivered  to  him  in  the 
way  of  his  trade  by  one  Williams,  and  further  set  up  an  agreement 
between  the  plaintiff  and  Williams,  that  the  plaintiff  should  draw 
and  indorse  certain  bills  of  exchange  for  the  use  of  Williams,  and 
should  have  a  right  to  hold  the  said  goods  for  securing  the  pay- 
ment by  Williams  of  the  amount  of  the  said  bills  of  exchange  ; 
and  he  alleged  that  the  said  money  and  bills  of  exchange  then 
remained  wholly  unpaid.  The  Court  of  Exchequer  held,  on 
demurrer  to  the  replication,  that  it  was  a  good  answer  to  the  plea ; 
and  Pakkf.,  B. ,  is  reported  to  have  said:  "If  we  consider  the 
natin-e  of  a  lien  and  the  right  which  it  confers,  it  will  be  evident 
that  it  cainiot  form  the  sulijcct -matter  of  a  sale.  \  lien  is  a  ])er- 
sonal  right  which  cannot  be  parted  with,  and  continues  only  so 
long  as  the  possessor  holds  the  goods.  It  is  clear,  therefore,  that 
the  sheriff  caiinut  sell  an  interest  of  this  desfiijitioii.  which  is  a 
personal  interest  in  the  goods ;  "  and  farther  on  he  said  :  "  Here 
the  interest  cannot  be  transferred  to  any  other  individual,  it  con- 
tinues only  as  long  as  the  holder  keeps  possession  of  the  subject- 
matter  of  tlie  lien,  either  by  himself  or  his  servant."  In 
that  case  there  was  superadded  to  the  lien  in  respect  of  w(»ik  done 
an  agreement  that  the  person  entitled  to  the  lien  shf)uld  lia\(>  a 
right  to  hold  the  said  goods  and  chattels  for  securing  the  jiaynii'nt 
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ul'  the  bills  of  exchangL'  therein  mentic^ned,  and  which  then  re- 
niaineil  wholly  unpaid.  That  case  was  treated  as  a  simple  case  of 
lieu  or  right  "  to  lidhl, "  to  secure  the  payment,  not  only  of  the 
amount  due  for  work  done  on  the  goods  l)y  Williams,  but  also  of 
the  bills  drawn  and  indorsed  by  him.  It  is,  therefore,  an  authority 
to  the  effect  that  in  the  case  of  lien,  even  to  secure  payment  of 
money  advanced,  there  is  no  implication  of  any  power  to  sell  or 
otherwise  dispose  of  the  subject-matter  of  the  lien,  because  reten- 
tion of  possession  by  the  party  entitled  to  the  lien  is  an  essential 
ingredient  in  it. 

It  appears,  therefore,  that  there  is  a  real  distinction  between  a 
deposit  by  way  of  pledge  for  securing  the  payment  of 
money,  and  *  a  right  to  hold  by  way  of  lien  to  secure  the  [*  606] 
same  object.  In  Pothonier  v.  Daivson,  Holt,  N.  P.  at  p. 
385,  cited  in  argument  in  Legg  v.  Evans,  6  M.  &  W.  at  p.  40, 
(tIBBS,  Ch.  J. ,  said  :  "  Undoubtedly,  as  a  general  proposition  a  right 
of  lien  gives  no  right  to  sell  the  goods.  But  when  goods  are  de- 
posited by  way  of  security,  to  indemnify  a  party  against  a  loan  of 
money,  it  is  more  than  a  pledge.  ^  The  lender's  rights  are  more 
extensive  than  such  as  accrue  under  an  ordinary  lien  in  the  way 
of  trade. " 

It  appears  tome  that  considerable  confusion  has  been  introduced 
into  this  subject  by  the  somewhat  indiscriminate  u.se  of  the  words 
"  special  property, "  as  alike  applicable  to  the  right  of  personal 
retention  in  case  of  a  lien,  and  the  actual  interest  in  the  goods 
created  by  the  contract  of  pledge  to  secure  the  payment  of  money. 
In  Lcgg  v.  Evans,  6  M.  &  W.  at  p.  42,  the  nature  of  a  lien  is 
defined  to  be  a  "  personal  right  which  cannot  be  parted  with  ;  "  but 
■'  the  contract  of  pledge  carries  an  implication  that  the  security 
shall  be  made  etiectual  to  discharge  the  obligation. "  Story  on 
15ailnients,  sect.  311.  In  each  case  the  general  property  remains 
in  the  pawnor;  but  the  question  is,  as  to  the  nature  and  extent  of 
the  interest,  or  s])ecial  property,  passing  to  the  bailee,  in  the  two 
cases.  Mr.  Justice  Story,  in  his  Treatise  on  Bailments,  sect. 
324,  thus  describes  the  right  and  interest  of  the  pawnee  :  '"  He  may, 
by  the  comniun  law,  deliver  over  tlie  pawn  into  the  hands  of  a 
stranger  for  safe  custody,  without  consideration,  or  he  may  sell  or 
assign  all  his  interest  in  tiie  pawn,  or  he  may  convey  the  same  in- 
terest, conditionally,  by  way  of  pawn,  to  another  person,  without 

^  Qucere,  wlietlior  "  pl<>il<xo  "  should  not  be  read  "  lieu." 
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iu  either  case  destroying  or  invalidating  his  security;  but  if  tlie 
pawnee  should  undertake  to  pledge  the  property  (not  l)eing  nego- 
liable  securities)  for  a  debt  beyond  his  own,  or  to  make  a  transfer 
thereof  to  his  own  creditor  as  if  he  were  the  absolute  owner,  it  is 
clear  that  in  such  a  case  he  would  be  guilty  of  a  breach  of  tiust, 
and  his  creditor  would  acquire  no  title  beyond  that  held  by  the 
pawnee.  Tlie  only  question  is,  whether  the  creditor  should  be 
entitled  to  retain  the  pledge  until  the  original  debt  was  dis- 
charged, or  whether  the  owner  might  recover  the  pledge  in 
[*  607]  the  *  same  manner  as  in  the  case  of  a  naked  tort,  without 
any  qualified  right  iu  the  first  pawnee. " 
In  M' Coiiihie  \.  Davies,  7  East,  5,  see  pp.  6  and  7,  it  ajipeared 
that  a  broker  had  for  a  debt  of  his  own  pledged  with  the  defendant 
certain  tobacco  of  his  principal's,  upon  which  he  had  a  lien,  and 
in  an  action  brought  by  the  principal  against  the  defendant  in 
trover  for  the  tobacco,  Lord  Ellenborough  being  of  opinion  "  that 
the  lien  was  personal  and  could  n(jt  be  transferred  by  the  tortious 
act  of  the  broker  ydedging  the  goods  of  his  principal,"  the  plaintiff' 
obtained  a  verdict;  and  upon  motion  for  a  new  trial  Lord  Eixex- 
BOROUGH  said  tliat  "  nothing  could  be  clearer  than  that  liens  were 
personal,  and  could  not  be  transferred  to  third  persons  by  any  tor- 
tious pledge  of  the  principal's  goods;"  but  he  afterwards  added 
"  that  he  would  have  it  fully  understood  that  his  oljservations 
were  applied  to  a  tortious  transfer  of  the  goods  of  the  principal  by 
the  broker  undertaking  to  pledge  them  as  his  own,  and  not  to  the 
case  of  one  who,  intending  to  give  a  security  to  another  to  the  ex- 
tent (»f  his  lien,  delivers  over  the  actual  possession  of  the  goods,  on 
which  he  has  the  lien,  to  that  other,  with  notice  of  his  lien,  and 
appoints  that  other  as  his  servant  to  keep  possession  of  the  goods 
for  him. " 

It  would,  therefore,  seem  that  iu  the  case  of  a  broker  or  factor 
for  sale,  before  the  Factors  Acts,  although  he  had  no  power  to 
pledge  his  principal's  goods,  except  to  the  extent  of  his  own  lien, 
with  notice  of  the  extent  of  his  interest,  yet  where  he  pledged  the 
goods  on  wliich  he  had  a  lien  tortiously,  neither  the  factor  nor  his 
pawnee  could  retaiii  them  even  for  the  payment  of  the  amount  of 
the  original  lien.  The  case  of  M'  Combie  v.  Davies  shows  that  the 
factor's  or  broker's  lien,  although  simply  a  right  to  retain  posses- 
sion as  between  him  and  his  principal,  might  be  transferred  and 
made  a  security  to  a  third  person,  provided  he  professed  to  assign 
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it  only  as  a  security  to  the  like  amount  as  that  due  to  himself. 
Still  the  character  of  the  transaction  is  that  of  lien,  i^^id  nut  of 
deposit  hy  way  of  pledge;  and  although  the  goods  were  entrusted 
to  the  Ijrokcr  for  sale,  and  u}>  to  tlie  time  of  sale  remained  in  his 
iiands  u])on  a  personal  right  to  retain  them  for  advances,  yet  he 
could  not  pledge  them,  and  if  he  did,  the  act  was  an 
essential  violation  *  of  the  relation  Letwixt  him  and  his  [*  608] 
l)rii;ci])al,  and  entitled  the  latter  at  once  to  tlie  recovery 
of  the  value  of  the  goods  in  trover.  "  But  tlie  relation  of  principal 
and  factor,  where  money  has  been  advanced  on  goods  consigned  for 
sale,  is  not  that  of  pawnor  and  pawnee, "  as  was  said  by  the  Court 
in  tSmari  v.  Sandars,  3  C.  B.  at  pp.  400-401  (and  see  s.  c.  after 
amendment  of  pleadings,  5  C.  B.  at  p.  917). 

There  would  therefore  appear  to  be  some  real  difference  in  the 
incidents  lietween  a  simple  lien,  like  that  in  Lcgr/  v.  Evans,  6  M. 
&  W.  36,  and  the  lien  of  a  broker  or  factor  before  the  Factors  Act, 
and  the  case  of  a  deposit  by  way  of  pledge  to  secure  the  repayment 
of  money,  which  latter  more  nearly  resembles  an  ordinary  mort- 
gage, except  that  the  pawnor  retains  the  general  property  in  the 
goods  pledged  which  tlie  mortgagor  does  not  in  the  case  of  an  ordi- 
nary mortgage.  (Notes  to  Cocjgs  v.  Bernard,  1  Smith's  L.  C.  194, 
oth  ed. )  A  lien,  as  we  have  seen,  gives  only  a  personal  right  to 
retain  possession.  A  factor's  or  broker's  lien  was  apparently 
attended  with  the  additional  incident,  that  to  the  extent  of  his 
lien  he  might  transfer  even  the  possession  of  the  subject-matter  of 
the  lien  to  a  third  person,  "  appointing  him  as  his  servant  to  keep 
possession  for  him. "  In  a  contract  of  pledge  for  securing  the  pay- 
ment of  money,  we  have  seen  that  the  pawnee  may  sell  and 
transfer  the  thing  pledged  on  condition  broken;  but  what  implied 
condition  is  there  that  the  pledgee  shall  not  in  the  meantime  part 
with  the  possession  thereof  to  the  extent  of  his  interest  ?  It  ma)- 
be  that  upon  a  deposit  by  way  of  pledge,  the  express  contract  be- 
tween the  parties  may  operate  so  as  to  make  a  parting  with  the 
possession,  even  to  the  extent  of  his  interest,  before  condition 
broken,  so  essential  a  violation  of  it  as  to  revest  the  right  of 
possession  in  the  pawnor;  but  in  the  absence  of  such  terms,  why 
are  they  to  be  implied  ?  There  may  possibly  be  cases  in  which 
the  very  nature  of  the  thing  deposited  might  induce  a  jury  to 
believe  and  find  that  it  was  deposited  on  the  understanding  that 
the  possession  should  not  be  }>arted  with  ;  but  in  the  case  before 
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US  we  have  only  to  deal  with  the  agreement  which  is  stated  iii  the 
plea.  The  object  of  the  deposit  is  to  secure  the  repayment  of  a 
loan,  and  the  elfect  is  to  create  an  interest  and  a  right  of  properly 

in  the  pawnee,   to  the  extent  of    the  loan,   in  the  goods 
[^609]    deposited;    but  what    is    the    authority  for  *  saying   that 

until   condition  Ijroken    the  pawnee  has  only  a  personal 
right  to  retain  the  goods  in  his  own  possession  ? 

In  Johnson  v.  Stcar,  15  C.  B.  (N.  S. )  330,  33  L.  J.  C.  P.  130, 
one  Gumming,  a  bankrupt,  had  deposited  with  the  defendant  243 
eases  of  hrandy,  to  be  held  by  him  as  a  security  for  the  paynxeut 
of  an  acceptance  of  the  bankrupt  for  £62  10s.,  discounted  by  the 
defendant,  and  which  would  become  due  January  29,  1863,  and  in 
case  such  acceptance  was  not  paid  at  maturity,  the  defendant  was 
to  be  at  liberty  to  sell  the  brandy  and  apply  the  proceeds  in  pay- 
ment of  the  acceptance.  On  the  28th  January,  before  the  accep- 
tance became  due,  the  defendant  contracted  to  sell  the  brandy  to 
a  third  person,  and  on  the  29th  delivered  to  him  the  dock  warrant, 
and  on  the  30th  such  third  person  obtained  actual  possession  of 
the  brandy.  In  an  action  of  trover,  brought  by  the  assignee  of 
the  bankrupt,  the  Court  of  Common  Pleas  held  that  the  plaintiff 
was  entitled  to  recover,  on  the  groiuid  that  the  defendant  wrong- 
fully assumed  to  be  owner,  in  selling ;  and  although  that  alone 
might  not  be  a  conversion,  yet,  by  delivering  over  the  dock  war- 
rant to  the  vendee  in  pursuance  of  such  sale,  he  "  interfered  with 
the  right  which  the  bankrupt  had  on  the  29th  if  he  repaid  the 
loan;"  but  the  majority  of  the  Court  (Erle,  Ch.  J. ,  Byles  and 
Keatixi;,  J  J. )  held  that  the  plaintiff'  was  only  entitled  to  nominal 
damages,  on  the  express  ground,  "  that  the  deposit  of  the  goods  in 
question  with  the  defendant  to  secure  repayment  of  a  loan  to  him 
on  a  given  day,  with  a  power  to  sell  in  case  of  default  on  that  day, 
created  an  interest  and  a  right  of  pro})erty  in  the  goods,  which 
was  more  than  a  mere  lien  ;  and  tlie  wrongful  act  of  the  pawnee 
did  not  anniiiilate  the  contract  between  tlic  parties  nor  the  interest 
of  the  pawnee  in  the  goods  under  that  contract."  (See  15  C.  B. 
(N.  S.)  at  pp.  334-335,  33  L.  J.  C.  P.  at  p.  131.)  From  that  view 
of  the  law,  as  applied  to  the  circumstances  of  that  case,  Mr.  Jus- 
tice Williams  dissented,  on  the  ground  "  that  the  bailment  was 
terminated  by  the  sale  before  the  stipulated  time,  and  consequently 
that  the  title  of  the  plaintiff'  to  the  goods  became  as  free  as  if  the 
])ailment  had  ncvMi- taken  place. "    (See  15  C.  B.  (X.  S.)  at  p.  340,  33 
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L.  J.  C.  P.  at  p.  134. )  Although  the  dissent  of  that  most  learned 
Judge  diminishes  the  authority  of  that  case  as  a  decision 
on  the  point,  and  *  although  it  may  he  ojien  to  d(m])t  [*r)10] 
whether  in  an  action  of  trover  the  defendant  ought  not  to 
have  succeeded  on  the  plea  of  not  possessed,  and  whether  the 
plaintiff's  only  remedy  for  damages  was  not  hy  action  on  the  con- 
tract, T  am  nevertheless  of  opinion  that  the  substantial  ground 
upon  wliieh  the  majority  of  the  Court  proceeded,  viz.,  that  the 
"  act  of  the  pawnee  did  not  annihilate  the  contract,  nor  tlie  interest 
of  the  pawnee  in  the  goods,"  is  the  more  consistent  with  the  nature 
and  incidents  of  a.  deposit  by  way  of  pledge.  I  think  that  when 
the  true  distinction  between  the  case  of  a  deposit,  by  way  of  pledge, 
of  goods,  for  securing  the  payment  of  money,  and  all  cases  of  lien, 
correctly  so  described,  is  considered,  it  will  be  seen  that  in  the 
former  there  is  no  implication,  in  general,  of  a  contract  by  the 
pledgee  to  retain  the  personal  possession  of  the  goods  deposited ; 
and  I  think  that,  although  he  cannot  confer  upon  any  third  person 
a  better  title  or  a  greater  interest  than  lie  possesses,  yet,  if  never- 
theless he  does  pledge  the  goods  to  a  third  person  for  a  greater 
interest  than  he  possesses,  such  an  act  does  not  annihilate  the 
contract  of  pledge  between  himself  and  the  pawnor;  V)ut  that  the 
transaction  is  simply  inoperative  as  against  the  original  pawnor, 
who  upon  tender  of  the  sum  secured  immediately  becomes  entitled 
to  the  possession  of  the  goods,  and  can  recover  in  an  action  for  any 
.special  damage  which  he  may  have  sustained  by  reason  of  tb.e 
act  of  the  pawnee  in  repledging  the  goods ;  and  I  think  that  such 
is  the  true  efiect  of  Lord  Holt's  definition  of  a  "  vadium  or  pawn  " 
in  Coyys  v.  Bernard,  2  Ld.  liaym.  at  pp.  916-917;  although  ho 
was  of  opinion  that  the  pawnee  could  in  no  case  use  the  pledge  if 
it  would  therel)y  be  damaged,  and  must  use  due  diligence  in  tlie 
keeping  of  it,  and  says  that  the  creditor  is  bound  to  restore  the 
pledge  upon  payment  of  the  debt,  because,  by  detaining  it  after 
the  tender  of  the  money,  he  is  a  wrongdoer,  liis  special  property 
being  determined ;  yet  he  nowhere  says  that  the  misuse  or  abuse 
of  the  pledge  before  payment  or  tender  annihilates  the  contract 
upon  which  tlie  deposit  took  place. 

If  the  true  distinction  between  cases  of  lien  and  cases  of  deposit 
by  way  of  pledge  be  kept  in  mind,  it  will,  I  think,  suffice  to 
determine  this  case  in  favour  of  the  defendant,  seeing  that  no  ten- 
der of  the  sum  secured  by  the  original  deposit  is  alleged  to  have 
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[*  611]  been  *  made  by  the  plaintiff;  and  considering  the  nature 
of  the  things  deposited,  I  think  that  tlie  plaintitl"  can 
have  sustained  no  real  damage  by  the  repledging  of  them,  and 
tliat  ho  cannot  successfully  claim  the  immediate  right  to  the 
possession  of  the  debentures  in  question. 

I  am  therefore  of  opiniim  that  our  judgment  should  be  for  the 
defendant. 

Blackbikn,  J.  [After  stating  the  pleadings.] — The  plea  does 
not  expressly  state  whether  the  deposit  with  the  defendant  by 
Simpson  was  before  or  after  the  dishonour  of  tlie  bill  of  exchange ; 
and  as  against  the  defendant,  in  who.se  knowledge  this  matter  lies, 
it  must  be  taken  that  it  was  before  the  bill  was  dishonoured,  and 
consequently  at  a  time  when  Simpson  was  not  yet  entitleil  by 
virtue  of  his  agreement  with  the  plaintiff'  to  dis])ose  of  the  deben- 
tures. We  cannot  construe  the  plea  as  stating  tliat  Sinqtson  agreed 
to  transfer  to  the  defendant,  as  indorsee  of  the  "bill,  the  security 
which  Sinq)son  had  over  the  debentures,  and  no  mnre.  We  must, 
1  think,  as  against  the  defendant,  construe  the  pb.^a  as  stating  that 
Simpson  deposited  the  debentures,  professing  to  give  a  security  on 
them  for  repayment  of  a  debt  of  his  own,  which  may  or  may  not 
have  exceeded  the  amount  of  the  Ijill  of  exchange,  V)ut  was  cer- 
tainly different  from  it.  And  it  is  quite  clear  that  Simpson  could 
net  give  the  defendant  any  right  to  detain  the  debentures  after  \he 
bill  of  exchange  was  satisfied,  so  that  a  replication  that  the  plain- 
tiff had  paid,  or  was  ready  and  willing  to  ])a}-  tlie  bill,  would 
have  been  good.  The  defendant  could  iu)t  in  any  view  liave  a 
greater  right  than  Simpson  had.  But  there  is  no  such  replication  ; 
and  so  the  question  which  is  raised  on  this  record,  and  it  is  a  very 
im])ortant  one,  is,  whether  the  plaintiff  is  entitle<l  to  recover  in 
detinue  the  ])ossession  of  the  deljentures,  he  neither  liaving  jiaid 
nor  tendered  the  amount  for  which  he  had  pledged  them  ^\ith 
Simpson.  In  detinue  the  plaintifi''s  claim  is  based  upon  his  right 
to  have  tiie  chattel  itself  deliveied  to  him  ;  and  if  there  still  re- 
main in  Simpson,  or  in  the  defendant  as  his  assignee,  any  interest 
in  the  goods,  or  any  right  of  detention  inconsistent  with  this  riglit 
in  the  plaintiff,  the  plaintiff  must  fail  in  detinue,  though  lie 
may  be  entitled  to  maintain  an  action  of  tort  against 
[*Pil2]  *  Simpson  or  the  defendant  for  ihe  damage,  if  any,  sus- 
tained by  him  in  couse<|uence  of  their  unautlioriscd  deal- 
in<'  with  the  delientures. 
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The  question,  therefore,  raised  ou  the  present  demurrer  is, 
whether  the  deposit  hy  Simi)soii  of  the.  debentures  with  the  defend- 
ant, as  stated  in  the  i)lea,  put  an  end  to  tiiat  interest  and  right  of 
<U'tention  till  the  hill  of  exchange  was  lionoured,  which  had  heeii 
given  t(.)  Simpson  hy  the  plaintill's  original  c(Mitract  of  pledge 
with  him. 

There  is  a  great  dillerence  in  this  respect  between  a  pledge  and  a 
lien.  The  authorities  are  clear  that  a  riglit  of  lien,  properly  so 
called,  is  a  mere  personal  right  of  detention  ;  and  that  an  unauthor- 
ised transfer  of  the  thing  does  not  transfer  that  personal  right. 
Tlie  cases  which  established  that,  before  tlie  Factors  Acts,  a  pledge 
by  a  factor  gave  his  pledgee  no  right  to  retain  the  goods,  even  to 
the  extent  to  which  the  factor  was  in  advance,  in'oceed  on  this 
ground.  In  Da ubif/ni/  v.  Duval,  o  T.  R.  at  p.  606,  IjULLEK,  J., 
jiuts  the  case  on  the  ground  that,  "  a  lien  is  a  personal  right  and 
-cannot  be  transfen-ed  to  another. "  In  31'  Comhii  v.  Davies,  7 
East,  at  p.  6,  Lord  ELLExnoKOUciH  puts  the  decision  of  the  Court 
on  the  same  ground,  saying  that  "  nothing  could  be  clearer  than 
that  liens  were  personal  and  could  not  be  transferred  to  third 
persons  by  any  tortious  pledge  of  the  principal's  goods."  Story, 
in  his  Treatise  on  Bailments,  sects.  325,  326,  and  327,  is  appar- 
ently dissatisfied  with  these  decisions,  thinking  that  a  factor,  who 
has  made  advances  on  the  goods  consigned  to  him,  ought  to  be 
considered  as  having  more  than  a  mere  personal  right  to  detain  the 
goods,  and  that  a  pledgee  from  him  ought  to  have  been  considered 
entitled  to  detain  the  goods  until  the  lien  of  the  factor  was  dis- 
charged. This  is  a  question  which  can  never  be  raised  in  this 
country,  for  the  Legislature  has  intervened,  and  in  all  eases  of 
] (ledges  by  agents,  within  the  Factors  Acts,  the  }dedge  is  now 
availaltle  to  the  extent  of  the  factor's  interest. 

l>ut,  on  the  facts  stated  on  the  plea,  Simpson  was  not  an  agent 
witliin  the  meaning  of  the  P\actors  Acts  ;  and  w(;  have  to  consider 
wdiether  the  agreement  stated  to  have  been  made  between  the 
plaiutift'  and  him  did  confer  something  beyond  a  mere  lien  properly 
so  called,  an  interest  in  the  i)roperty,  or  real  right,  as 
*  dhstinguished  from  a  mere  personal  right  of  detention.  [*61.'!] 
I  think  that  both  in  principle  and  on  authority,  a  contract 
such  as  that  stated  in  the  plea,  pledging  goods  as  a  security,  and 
giving  the  pledgee  power  in  case  of  defaidt  to  dispose  of  the  pledge 
(when  accompanied  by  an  actual  delivery  of  the  tiling),  does  give 
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the  pledgee  something  beyond  a  mere  lien  ;  it  create,s  in  him  a 
special  property  or  interest  in  the  thing.  15y  the  civil  law  such  a 
contract  did  so,  though  there  was  no  actual  delivery  of  possession ; 
hut  the  right  of  hypothec  is  not  recognised  hy  the  common  law. 
Till  possession  is  given  the  intended  pledgee  has  only  a  right  of 
action  on  the  contract,  and  no  interest  in  the  thing  itself.  Howes 
V.  Ball,  7  B.  &  C.  481  (lU  II.  K.  25fi).  I  mention  this  ))ecause 
in  the  argument  several  authorities,  which  only  go  to  show  that 
a  delivery  of  possession  is,  according  to  the  English  law,  necessary 
for  the  creation  of  the  special  property  of  the  pawnee,  were  cited 
as  if  they  determined  that  possession  was  necessary  for  the  con- 
tinuance of  that  property. 

The  effect  of  the  civil  law  is  thus  stated  hy  Story,  in  his  Trea- 
tise on  Bailments,  sect.  328  :  "  It  enabled  the  pawnee  to  assign 
over,  or  to  pledge  the  goods  again,  to  the  extent  of  his  interest  or 
lien  on  them ;  and  in  either  case  the  transferee  was  entitled  to 
hold  the  pawn,  until  the  original  owner  discharged  the  debt  for 
which  it  was  pledged.  But  beyond  this,  the  (second)  pledge  was 
inoperative  and  conveyed  no  title,  acccjrding  to  the  known  maxim, 
nemo  plus  Juris  ad  alium  transfcrrc  poicst  quam  ipse  hahcrct." 

In  England  there  are  strong  authorities  that  the  contract  of 
pledge,  when  perfected  by  delivery  of  possession,  creates  an  inter- 
est in  the  pledge,  which  interest  may  be  assigned.  This  was  the 
very  point  decided  by  the  Court  in  Mores  v.  Conhani,  Owen,  123, 
124,  where  the  Court  say  that  the  pawnee  is  responsible  "  if  he 
rnisuseth  the  pawn ;  also  he  hath  such  interest  in  the  pawn  as  he 
may  assign  over,  and  the  assignee  shall  be  subject  to  detinue  if  he 
detains  it  upon  payment  of  the  money  by  the  owner. "  It  is  true 
that  one  Judge,  Eoster,  J.,  dissented  on  this  very  point.  That 
may  so  far  w'eaken  the  authority  of  the  decision;  Imt  it  shows 
that  there  could  be  no  mistake  in  the  reporter,  and  no  oversight  on 
the  part  of  the  majority,  but  that  it  was  a  deliberate  decision. 

It  is  laid  down  by  Lord  Holt  in  his  celelu'ated  judgment 
[*G14]  in  *  Coggs  v.  Bernard,  2  Ld.  Raym.  at  p.  916,  that  a 
pawnee  "  lias  a  special  property,  for  the  })awn  is  a  securing 
to  the  pawnee  that  he  shall  be  repaid  his  debt,  and  to  compel  the 
pawnor  to  pay  him, "  language  certainly  seeming  to  indicate  an 
oi)inion  that  he  has  an  interest  in  the  thing,  or  real  right,  as  dis- 
tinguished from  a  mere  personal  right  of  detention.  And  Story, 
in    his    Treatise  on   Bailments,   sect.    327,   says:    "But  whatever 
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doubt  may  be  indulged  as  to  the  ca.so  of  a  factor,  it  has  been  de- 
cided,"  that  is,  in  America,  "  that  in  case  of  a  strict  pledge,  if  the 
I)lednee  transfers  the  same  to  his  own  creditor,  the  latter  may  hold 
the  pledge  until  the  del>t  of  the  original  owner  is  discharged. " 

In  Whitaker  on  Lien,  published  in  1812,  p.  140,  the  law  is 
laid  down  to  be,  that  the  pawnee  has  a  special  property  beyond  a 
lien.  I  do  not  cite  this  as  an  authority  of  great  weight,  but  as 
showing  that  this  was  an  existing  opinion  in  England  before  .Story 
wrote  his  treatise.  But  there  is  a  class  of  cases  in  which  a  person 
liaving  a  limited  interest  in  chattels,  either  as  hirer  or  lessee  of 
them,  dealing  tortiously  with  tliem,  has  been  held  to  determine 
liis  special  interest  in  the  things,  so  that  the  owner  may  maintain 
trover  as  if  that  interest  had  never  been  created.  But  I  think  in 
all  these  cases  the  act  done  by  the  party  having  the  limited  in- 
terest was  wholly  inconsistent  with  the  contract  under  which  he 
held  the  limited  interest ;  so  that  it  must  be  taken  from  his  doing 
it,  that  he  had  renounced  the  contract,  which,  as  was  said  in  Femi 
v.  Bittkston,  7  Ex.  at  p.  160,  21  L.  J.  Ex.  at  p.  43,  operates  as  a 
disclaimer  of  a  tenancy  at  common  law,  or  as  it  is  put  l»y  Wil- 
liams, J.,  in  John.wji.  v.  Stear,  15  C.  B.  (N.  S. )330,  341,  33  L.  J. 
C.  P.  130,  134,  he  may  be  said  to  have  violated  an  implied  condi- 
tion of  the  bailment.  Such  is  the  case  where  a  hirer  of  goods, 
who  is  not  to  have  more  than  the  use  of  them,  destroys  them  or 
sells  them  ;  that  being  so  wholly  at  variance  with  the  purpose  for 
which  he  holds  them,  that  it  may  well  be  said  that  he  has  re- 
nounced the  contract  by  whicli  he  held  them,  and  so  waived  and 
abandoned  the  limited  right  which  he  had  under  that  contract.  It 
may  be  a  question  whether  it  would  not  have  been  better  if  it  had 
been  originally  determined  that,  even  in  such  cases,  the  owner  should 
bring  a  special  action  on  the  case,  and  recover  the  damage 
*  which  he  actually  sustained,  which  may  in  such  cases  [*615] 
])e  very  trilling,  though  it  may  be  large,  instead  of  holding 
that  he  might  bring  trover,  and  recover  the  whole  value  of  the 
chattel  without  any  allowance  for  the  special  property.  lUit  I  am 
not  prepared  to  dissent  from  these  cases,  where  the  act  conqdained 
of  is  one  wholly  repugnant  to  the  holding,  as  I  think  it  will  ])e 
found  to  have  been  in  every  one  of  the  cases  in  which  this  doctrine 
has  been  acted  upon.  But  where  the  act,  though  unauthorised, 
is  not  so  repugnant  to  the  contract  as  to  show  a  disclaimei;,  the  law 
is  otherwise.      Thus,  where  the  hirer  of  a  horse  for  two  davs  to 
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ride  from  Gravesend  to  Nettle.stcd  deviated  from  the  straight  way 
and  rode  elsewhere,  it  was  hcht  that  the  liirer  had  a  good  special 
property  for  the  two  days,  and  although  he  mishehaved  by  riding- 
to  another  place  than  was  intended,  that  was  to  be  punished  by  an 
action  on  the  case,  and  not  by  sei/.ing  the  gelding.  Lee  v.  Atkin- 
son, Yelv.  172.  This  certainly  was  a  much  more  e(|uitable  de- 
cision than  if  a  rough  rule  had  been  laid  down  that  every  deviation 
from  tlie  right  line,  however  small,  was  to  operate  as  a  forfeiture 
of  the  right  to  use  the  horse  for  which  the  hirer  had  paid;  and  it 
may  be  reconciled  to  the  d(!cisions  already  referred  to,  liecause  the 
wrongful  use,  though  wrongful,  was  not  such  as  to  show  a  renun- 
ciation of  the  contract  with  tlu;  owner  of  the  horse.  Now  I  think 
that  the  subpledging  of  goods,  held  in  security  for  money,  before 
the  money  is  due,  is  not  in  general  so  inconsistent  with  the  con- 
tract as  to  amount  to  a  renunciation  of  that  contract.  There  may 
be  cases  in  which  the  pledgor  has  a  special  personal  confidence  in 
the  pawnee,  and  therefore  stipulates  that  the  pledge  shall  be  kept 
l)y  him  alone,  but  no  such  terms  are  stated  here,  and  T  do  not 
think  that  any  such  term  is  implied  by  law.  In  general  all  that 
the  pledgor  rec|uires  is  the  personal  contract  of  the  pledgee  that  on 
])ringing  the  money  the  pawn  shall  be  given  u})  to  him,  and  that  in 
the  meantime  the  pledgee  shall  be  responsible  for  due  care  being 
taken  for  its  safe  custody.  This  may  very  w^cll  lie  done  tliough 
there  has  been  a  subpledge ;  at  least  the  plaintilT  should  try  the 
experiment  whether,  on  bringing  the  money  for  whicli  lie  pledged 
those  debentures  to  Simpson,  he  cannot  get  them.  And  the  assign- 
ment of  the  pawn  for  the  purpose  of  raising  money  (so 
[*  616]  *  long  at  least  as  it  purports  to  transfer  no  more  than  the 
pledgee's  interest  against  the  pledgor)  is  so  far  from  1  icing 
found  in  practice  to  1)e  inconsistent  with  or  repugnant  to  the  con- 
tract, that  it  has  been  introduced  into  the  Factors  Acts,  and  is  in 
the  civil  law  (and  according  to  Mores  v.  Conluim,  Owen,  123,  in 
our  own  law  also)  a  I'egular  incident  in  a  pledge.  If  it  is  done  too 
soon,  or  to  too  great  an  extent,  it  is  doubtless  unlawful,  but  not 
so  repugnant  to  the  contract  as  to  be  justly  held  equivalent  to 
a  renunciiition  of  it. 

The  cases  of   iJloxdm  v.  Sanders,  4  I).  Sc  C.  041.  and  Mihfule  v. 
Kehhle,  3  M.  &  G,  TOO,  are  cases  of  unpaid  vciuhjrs,  and  therefore 
are  not  authorities  directly  a]i]di(able  to  a  case  of  jiledge.      I'ut 
the  position  of  a  partially  uii|';iid   \T'ndo]',    who  irregularly  sells 
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the  goods  which  have  only  lieen  partially  paid  for,  is  very  aiudo- 
gous  to  that  of  a  pledgee ;  and  in  Mihjate  v.  Kcbhlr,  o  M.  &  G.  at 
p.  103,  TiXDAL,  Ch.  J.,  is  reported  to  have  used  language  that 
seems  to  indicate  that  in  his  (.]tinion  a  pledgor  couid  not  have 
maintained  trover  any  more  than  the  vendee  in  that  case. 

But  the  latest  case,  and  one  which  I  think  is  binding  on  this 
Oouit,  is  that  of  .folnixoa.  v.  Strar,  1.1  C.  R  (X.  S. )  .'SoO,  33  L.  .1. 
C.  P.  130;  and  1  think  that  the  decision  of  the  majority  of  the 
Co\irt  of  (,'ommon  Pleas  in  that  case  is  an  authority,  that  at  all 
events  tliere  remains  in  the  })aAvnee  an  interest,  not  put  an  end  to 
by  the  miauthorised  transfer,  such  as  is  inconsistent  with  a  right 
in  the  pawnor  to  recover  iu  detinue.  In  that  case  the  goods  had 
been  pledged  as  a  security  for  a  bill  of  exchange,  m  itli  a  power  of 
sale  if  the  lull  was  not  paid  at  maturity.  The  pledgee  sold  the 
goods  the  day  before  he  had  a  right  to  do  so.  The  assignees  of 
the  bankrupt  pledgor  brought  -trover,  and  sought  to  recover  the 
full  value  of  the  goods  without  any  reduction.  AVilltams,  J., 
thought  that  they  were  so  entitled,  giving  as  his  reason,  "  that  the 
bailment  having  l)een  terminated  by  the  wrongful  sale,  the  plaintitT 
might  have  resumed  possession  of  the  goods  freed  from  the  l)ail- 
ment,  and  might  have  held  them  rightfully  when  so  resumed,  as  the 
absolute  owner  against  all  the  world."  (15  C.  B.  (N.  S. ) 
at  p.  341,  33  L.  J.  U.  V.  at  p.  134.)  And  if  *  this  was  [*617] 
coiTcct,  the  present  plaintiff  is  entitled  to  judgment.  But 
the  majority  of  the  Court  decided  that  "  the  deposit  of  the  goods  in 
question  with  the  defendant  to  secure  repayment  of  a  loan  to  liim 
on  a  given  day,  with  power  to  sell  in  case  of  default  on  that  day, 
created  an  interest  and  a  right  of  property  in  the  goods  which  was 
more  than  a  mere  lien  ;  and  tlie  wrongful  act  of  the  pawnee  did  not 
aiiniliilate  the  contract  l)etween  the  parties,  nor  the  interest  of  the 
pawnee  in  the  goods  mider  that  contract. "  (15  C.  B.  (N.  S. )  at  pp. 
334-335,  33  L.  J.  C.  P.  at' p.  131.)  This  can  be  reconciled  with 
the  cases  above  cited,  of  which  Fenn  v.  Bittlcston,  7  Ex.  152,  21 
L.  J.  Ex.  41,  is  one,  by  the  distinction  that  the  sale,  though 
wrongful,  was  not  so  inconsistent  with  the  object  of  the  contract 
of  pledge  as  to  amount  to  a  repudiation  of  it,  though  I  own  that  I 
do  not  find  this  distinction  in  the  judgment  of  Johnson  v.  Sfcin: 
It  may  be  that  the  conclusion  from  these  premises  oiight  to  huve 
been,  that  the  defendant  was  entitled  to  the  verdict,  on  the  i»h  a 
of  not  possessed   in  (lovcv.  unless  t:-"  Court  thought  fit  to  let  the 
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plaintiff',  on  proper  terms,  anieud  by  substituting  a  count  for  the 
improper  sale;  bitt  this  point  as  to  the  [(leading  does  ncjt  seem  to 
liave  been  presented  to  the  Court  of  Common  Pleas.  The  fact  that 
they  differed  from  Williams,  J. ,  shows  that  after  consideration 
they  meant  to  decide,  that  the  ])ledge  gave  a  special  property, 
which  still  continued;  and  though  I  have  the  highest  respect  for 
the  authority  of  Williams,  J.,  1  think  we  must,  in  a  Court  of  co- 
ordinate jurisdiction,  act  upon  the  opinion  of  the  majority,  even  if 
I  did  not  think,  as  I  do,  that  it  puts  the  law  on  a  just  and  con- 
venient ground.  And  as  alreadv  intimated,  T  think  that  unless  the 
plaintiff'  is  entitled  to  the  uncontrolled  possession  of  the  things,  he 
cannot  recover  in  detinue. 

P\)r  these  reasons,  I  think  we  should  give  judgment  for  the 
defendant. 

Mellok,  J.,  read  the  judgment  of 

CocKBUKX,  Ch.  J.  — The  question  in  this  case  is,  whether,  when 
debentures  have  been  deposited  as  security  for  the  payment  of  a 

bill  of  exchange,  with  a  right  on  the  part  of  the  depositee 
[*  618]  to  sell  *  or  otherwise  dispose  of  the  del)entures  in  the  event 

of  nonpayment  of  the  bill,  —  in  other  words,  as  a  pledge, 
—  and  the  pawnee  pledges  the  securities  to  a  third  party  on  an 
ailvance  of  money,  the  original  pawnor,  the  bill  of  exchange  re- 
maining unpaid,  can  treat  the  contract  l)etween  himself  ami  tlie 
lirst  pawnee  as  at  an  end,  and,  without  either  paying  or  tendeving 
the  amount  of  the  bill  of  exchange,  for  the  payment  of  which  the 
.•-(■r-urity  had  been  pledged,  bring  an  action  of  detinue  to  recover  the 
thing  pledg<Hl  from  the  holder  to  whom  it  has  l»een  transferred. 

1  think  it  unnecessary  to  the  decision  in  tlie  ])i-esent  case  to 
determine  whetlier  a  party,  with  whom  an  article  has  been  pledged 
as  a  security  for  the  payment  of  money,  has  a  right  to  transfer  his 
interest  in  the  thing  pledged  (subject  to  the  right  of  redenqition  in 
the  pawnor)  to  a  third  party.  I  should  certainly  hesitate  to  lay 
down  the  affirmative  of  that  proposition.  Such  a  right  in  the 
]iavvnee  seems  quite  inconsistent  with  the  undoubted  right  of  the 
pledgor  to  have  the  thing  pledged  returned  t<j  him  immediately  on 
the  tender  of  the  amount  for  which  the  pledge  was  given.  In  some 
instances  it  may  well  be  inferred  from  tlie  nature  of  the  thing 
pledged,  — as  in  the  case  <jf  a  valua1)le  work  of  art,  — that  the 


K.  ('.  VOL.  XXI.]  PLEDGE.  333 

Bonald  v.  Suckling,  L.  B.  1  Q.  B.  618,  619. 

pawnor,  though  ])erfectly  willing  that  the  article  should  be  en- 
trusted to  tlie  (uistody  of  the  pawnee,  would  not  have  parted  with 
it  on  the  terms  that  it  should  be  passed  on  to  others  and  com- 
mitted to  the  custody  of  strangers.  It  is  not,  however,  necessary 
to  decide  this  question  in  the  present  case.  The  question  here  is, 
whether  the  transfer  of  the  pledge  is  not  only  a  breach  of  the  con- 
tract on  the  part  of  the  pawnee,  but  operates  to  put  an  end  to  the 
contract  altogether,  so  as  to  entitle  the  pawnor  to  have  back  the 
thing  pledged  without  payment  of  the  debt.  I  am  of  opinion  that 
the  transfer  of  the  pledge  does  not  put  an  end  to  the  contract,  but 
amounts  only  to  a  breach  of  contract,  upon  which  the  owner  may 
bring  an  action,  —  for  nominal  damages  if  he  has  sustained  no  sub- 
stantial  damage ;  for  substantial  damages,  if  the  thing  pledged  is 
damaged  in  the  hands  of  the  third  party,  or  the  owner  is  preju- 
diced by  delay  in  not  having  the  thing  delivered  to  him  on  tender- 
ing the  amount  for  which  it  was  pledged.  We  are  not  dealing 
with  a  case  of  lien,  which  is  merely  the  right  to  retain  possession 
of  the  chattel,  and  which  right  is  immediately  lost  on  the 
possession  *  being  parted  with,  unless  to  a  person  who  may  [*  619] 
be  considered  as  the  agent  of  the  party  having  the  lien 
for  the  purpose  of  its  custody.  In  the  contract  of  pledge,  tlie 
pawnor  invests  the  pawnee  with  much  more  than  the  mere  right  of 
possession.  He  invests  him  with  a  right  to  deal  with  the  thing 
pledged  as  his  own,  if  the  debt  be  not  paid  and  the  thing  redeemed 
at  the  appointed  time. 

It  seems  to  me  that  the  contract  continues  in  force,  and  with  it 
the  special  property  created  by  it,  until  the  thing  pledged  is  re- 
deemed or  sold  at  the  time  specified.  The  pawnor  cannot  treat 
the  contract  as  at  an  end,  until  he  has  done  that  which  alone 
enables  him  to  divest  the  pawnee  of  the  inchoate  right  of  property 
in  the  thing  pledged,  which  the  contract  has  conferred  on  him. 

The  view  which  I  have  taken  of  this  case,  and  which  I  should 
have  arrived  at  independently  of  authority,  is  fully  borne  out  by 
the  decision  of  the  majority  of  the  Court  of  Common  Pleas  in  the 
case  of  Johnson  v.  Stear,  15  C.  B.  (N.S.)  330,  33  L.  J.  C.  P.  130. 
There,  goods,  which  had  been  pledged  as  security  for  the  payment 
of  a  bill  of  exchange,  having  been  sold  before  the  falling  due  of 
the  bill,  the  Court  held,  on  an  action  of  trover  being  brought  to 
recover  the  goods,  that,  although  the  owner  was  entitled  to  main- 
tain an  action  against  the  pawnee  for  a  breach  of  contract  in  part- 
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ing  with  the  goods,  yet  that  the  contract  itself  was  nut  put  an  end 
to  by  the  tortious  dealing  with  the  goods  by  tlie  pawnee,  so  as  to 
entitle  the  owner  to  bring  an  action  to  recover  the  goods  as  if  the 
contract  never  had  existed.  This  decisi(jn  appears  to  nic  to  lie  a 
direct  authority  on  the  present  case,  and  to  be  binding  upon  us. 
It  is  true  that  Mr.  Justice  Williams  dissented  from  the  other 
three  Judges  constituting  the  (Jourt,  holding  that  the  contract 
was  put  an  end  to,  and  the  plaintiii'  remitted  to  his  absolute  right 
of  ownership  by  the  conversion  of  the  goods  by  the  pawnee.  But 
however  T  may  regret  to  dift'er  from  that  verj-  learned  Judge,  I 
concur,  for  the  reasons  I  have  given,  with  the  majority  of  the 
Court  of  Common  Pleas  in  holding,  that  a  pawnor  cannot  recov^er 
back  goods  (and  the  same  principle  obviously  would  apply  to  de- 
bentures) pledged  as  security  for  the  payment  of  a  debt  or 
[*  620]  bill  *  of  exchange,  until  he  has  })aid  or  tendered  the 
amount  of  the  debt. 
I  am  therefore  of  opinion  that  our  judgment  should  be  in  favoui 
of  the  defendant.  Judgiiient  for  the  defcvdant. 

ENGLISH    NOTES. 

The  decision  in  the  ruling  case  was  followed  in  the  Exchequer 
<'hamber  on  an  appeal  from  the  Court  of  Exchequer,  in  HnUhbnj  \. 
Jlolgate  (J8G8),  L.  E.  3  Ex.  299,  37  L.  J.  Ex.  174,  17  W.  K.  13.  A 
liolder  of  scrip  certificates  for  shares  borrowed  of  the  defendant  a  sum 
of  money  on  his  own  promissory  note,  ]>ayal)le  on  demand,  ;ind  on  the 
security  of  the  shares,  and  deposited  with  the  defendant  the  scrip 
certificates.  He  became  bankrupt,  and  llic  defendant,  without  demand 
and  without  notice,  sold  enough  of  the  sluues  to  p;iy  his  debt.  On  an 
action  for  conversion  brought  by  the  ass-ignee  in  bankruptcy,  tlie  Court 
affirmed  the  decision  of  the  Court  of  Exchequer,  that  the  plaintiff  was 
not  entitled  to  even  nominal  damages.  '-We  (tan  not,''  the  Court  said 
in  the  judi^mient  delivered  by  Willks,  J.  [L.  Tv.  3  Ex.  302,  .".():;]. 
"arrive  at  the  conclusion  that  he  is  so  entitled  (/.  <>.  to  nominal  dam- 
ages) without  getting  rid  of  the  case  of  Donald  v.  Kiivld'iiKj;  and  so 
far  from  feeling  disposed  to  overrule  that  case,  we  are  satisfied  of  its 
good  sense,  and  think  that  it  puts  the  whole  matter  on  a  plain  and 
intelligible  footing.  There  are  three  kinds  of  security:  the  tiist,  a 
simple  lien;  the  second,  a  mortgage,  passinjij  tlie  proiiorty  out  and  out; 
the  third,  a  security  intermediate  between  a  lieu  and  a  niort<,'a<rc,  — 
viz.,  a  jdedf^e —  where  by  contract  a  dejiosit  of  goods  is  made  a  security 
for  a  debt,  and  the  right  to  the  |.r..porty  vests  in  the  pledgee  so  far  as 
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is  necessary  to  secure  tlie  debt.  It  is  true  the  jjledgor  has  such  a 
jiroperty  in  tlie  article  [iledged  as  lie  can  convey  to  a  third  i)erson,  but 
he  has  no  right  to  the  gitods  witlnuit  paying  uTt"  the  debt,  and  until  the 
debt  is  2)aid  otV  the  pledgee  has  the  whole  present  interest.  ]f  he 
<leals  with  it  in  a  manner  other  than  is  allowed  by  law  for  the  ])ay- 
ment  of  his  debr.  then,  in  so  far  as  by  disposing  of  the  reversionary 
interest  of  the  pledgor  he  causes  to  the  pledgor  any  difficulty  in  obtain- 
ing possession  of  the  jdedge  on  payment  of  the  sum  due,  and  thereby 
■does  him  any  real  damage,  he  commits  a  legal  wrong  against  the 
pledgur.  IWit  it  is  a  contradiction  in  fact,  and  would  be  to  call  a  thing 
tliat  whicli  it  is  not,  to  say  that  the  jiledgee  consents  by  his  act 
to  n'\  est  in  the  pledgor  the  immediate  interest  or  right  in  the  pledge, 
which,  by  the  bargain,  is  out  of  the  pledgor  and  in  the  pledgee. 
Therefore,  for  any  such  wrong,  an  action  of  trover  or  of  detinue,  each 
of  which  assumes  an  immediate  right  tt)  possession  in  the  plaintiff, 
is  not  maintainable,  for  that  right  clearlj-  is  not  in  the  plaintiff."" 

AMERICAN   N0TP:S. 

The  interest  of  a  pledgee  in  the  goods  pledged  is  assignable.  He  may 
transfer  his  entire  interest,  or  may  pledge  it  for  a  debt  of  his  own,  without 
destroying  the  original  lien.  Brittan  v.  Oakland  Bank'  of  Sarwgs,  57  Pacific 
Reporter,  Hi  (Cal.  1899)  ;  Belden  v.  Perkm.t,  7.S  Illinois,  449,  454;  Envlley  v. 
Parks,  83  Illinois,  169;  Jarvis  v.  Rorjers,  15  Massachusetts,  389;  Drake  v. 
Cloonan,  99  ]\Iichigan,  121;  Goss  v.  Emerson,  23  New  Hampshire,  38;  Bailey 
V.  Colby,  34  New  Hampshire,  29,  3.j;  T/iompson  v.  Patrick,  4  AVatts  (Penn.), 
414;  National  Bank  uf  Pulaski  v.  Winston,  5  Baxter  (Tenn.),  685  ;  Story  on 
Bailments,  9th  ed.  sect.  324;  Jones  on  Pledges,  sect.  418. 

In  Jarris  v.  Rogers,  supra,  at  p.  408,  Jacksox,  J.,  said,  "  From  these  cases, 
it  appears  that  the  pawnee  may  deliver  the  goods  to  a  stranger  without  con- 
sideration, or  he  may  sell  and  assign  all  his  interest  absolutely,  or  he  may 
assign  it  conditionally  by  way  of  pawn,  —  without,  in  either  case,  destroj'ing 
the  original  lien,  or  giving  to  the  owner  a  right  to  reclaim  them  on  any  other 
or  better  tcims  than  he  could  have  done  before  such  delivery  or  assignment." 

Though  the  pledgee's  interest  is  assignable,  he  cannot  rightfnljy  sell  the 
goods  outright,  except  in  accordance  with  th'^  terms  of  the  pledge,  noi-  re- 
pledge  them  for  a  sum  larger  than  the  debt  for  which  they  were  originally 
pledged.  Upon  the  question  as  to  whether,  in  case  the  ))ledgee  undertakes 
so  to  sell  or  ru-j)ledge  the  goods,  his  lien  is  at  once  lost,  so  that  tln^  pledgor 
can  maintain  an  action  for  the  conversion,  or  replevy  the  goods,  witliont  pay- 
ment or  tender  of  the  amount  due,  fiom  him,  there  is  a  lack  of  harmony  in 
the  American  decisions.  In  some  jurisdictions  Donald  v.  Surklinf/  lias  been 
«ited  with  approval,  and  followed.  Thus,  in  Talty  v.  Freed  man's  Storings  &- 
Trust  Co.,  93  United  States,  321,  where  a  pledgee  sold  the  goods  to  a  Imjuo. 
//'/<  purchaser  who  had  no  notice  of  any  claim  on  the  part  of  the  pledgor, 
il    was   held   that   the  latter  was  not  entitled  to  replevy  the  goods  from  the 
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purchaser  without  first  tendering  the  amount  for  which  the  goods  had  been 
pledged  by  him. 

And  in  lieardon  v.  Patterson,  19  Montana,  231,  it  was  held  tliat.  in  case 
of  a  wrongful  sale  by  a  pledgee,  the  pledgor  cannot  maintain  an  action  for 
conversion  without  tendering  the  amount  of  the  debt.  See  also  First 
National  Bank  of  Louiscillc  v.  Boyce,  78  Kentucky,  42. 

That  a  wrongful  sale  of  pledged  goods  is  not  necessarily  a  conversion  with- 
out any  action  on  the  part  of  the  pledgor,  so  as  to  require  the  damages  to  be. 
the  value  of  the  goods  at  the  time  of  the  sale,  was  held  in  Hopper  v.  Smith,  68 
Howard's  Practice  Kep.  (N.  Y.),  M.  The  Court  cited  Donald  v.  Suckling  and 
Halliday  v.  Ilolyate,  and  said,  on  p.  38:  "  Outside  of  authority,  the  rule  that 
a  sale  by  the  pledgee  is  not  ipso  facto  a  conversion  seems  to  be  good  sense. 
'I'he  rights  of  the  parties  are  based  upon  the  contract.  The  sale  by  the  pledgee 
is  wrongful.  If  that  sale  in  and  of  itself  determines  the  contract  without 
more,  then  the  pledgee,  by  his  wrongful  act,  may  rescind  his  contract  in  spite 
of  the  wish  of  the  other  party  to  it.  I  am  not  aware  of  any  other  case  in 
which  this  can  be  done,  and  1  can  conceive  of  no  reason  for  permitting  it  in 
this  case.  It  may  be  for  the  interest  of  the  pledgor  to  keep  his  contract 
alive,  and,  if  it  is  so,  I  cannot  see  why  he  may  not  do  it.  The  maxim  that 
no  one  shall  take  any  advantage  by  his  own  wrongful  act,  may  fairly  apply  to 
this  case,  and  we  may  hold  that  although  the  unlawful  sale  does  xwi  per  se 
operate  as  a  conversion,  yet  the  pledgor  may,  at  his  option,  so  consider  it,  and 
that  he  may  regard  the  contract  as  at  an  end.  tender  or  offer  to  pay  bis  debt 
and  demand  his  pledge,  or  may  sue  for  damages  for  the  sale." 

On  the  other  hand,  it  has  been  held  in  several  cases  that  a  wrongful  sale,  or 
a  re-pledge  of  the  goods  for  a  larger  amount  than  the  original  debt,  of  itself 
terminates  the  lien,  and  entitles  the  pledgor  to  maintain  an  action  for  the 
conversion  of  the  goods  without  a  tender  of  his  debt ;  in  which  action,  it  has 
generally  been  held,  the  defendant  may  recoup  the  amount  of  the  debt.  See 
Rosenzweig  v.  Frazer,  82  Indiana,  342 :  Feige  v.  Burt,  11  Northwestern  Rep. 
928  (Mich.  1898);  Stearns  v.  Marsh,  4  Denio  (N.  Y.),  227  :  Read  v.  Lambert, 
10  Abbott's  Practice  Kep.  Xew  Series  (N.  Y.),  428,  434:  Smith  v.  Savin,  69 
Hun,  311;  141  New  York,  315:  Sheridan  v.  Presas,  41  New  York  Supple- 
ment, 451 ;  Neiler  v.  Kelley,  09  Pennsylvania  State,  403  :  Work  v.  Bennett,  7C 
Pennsylvania  State,  484. 

So,  in  the  late  cases  of  Waring  v.  (iaskill,  95  (ieorgia,  731.  and  Richardson 
v.  Ashby,  132  Missouri,  238,  it  was  held  that,  in  an  action  for  the  debt,  brought 
by  the  pledgee,  the  pledgor  may  recoup  his  damages  for  a  conversion  of  the 
pledge  by  sale  or  re-pledge,  although  he  has  not  tendered  paymont. 

In  Neiler  v.  Kelley,  supra,  the  Court  said  that,  had  the  action  been  rej)levin, 
the  lack  of  a  tender  would  have  been  fatal  to  the  plaintiff's  case.  But  Sheri- 
dan v.  Presas,  supra,  was  an  action  of  replevin,  and  the  pledgor  succeeded 
without  a  tender. 

In  Wilson  v.  Little,  2  New  York,  443,  an  action  on  the  case  for  the  damage 
resulting  from  a  wrongful  sale  of  the  pledged  goods,  was  lield  maintainable 
without  tender.     See  also  Post  y.  Union  National  Bank,  159  Illinois,  421. 

On  the  general  question,  see  Jones  on  Pledges,  sects.  571-580  ;  and  note:? 
in  9  Harvard  Law  Review,  289,  540. 
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No.   1.  — REX  V.  MUNDAY. 

(1718.) 

RULE. 

The  liability  to  maintain  poor  relations  under  the  Poor 
Relief  Act,  1601  (43  Eliz.  c.  2),  sect.  6,  applies  to  blood  rela- 
tions only. 

Bex  V.  Munday. 

1  Strange,  190. 

Poor.  —  LiahUitii  to  Maintain, 
A  flian  is  not  bound  to  maintain  his  wife's  mother.  [190] 

Order,  reciting  that  Munday  had  a  good  fortune  with  his  wife, 
and  that  her  mother  was  poor,  therefore  he  is  ordered  to  provide 

for  her.     And  in   maintenance  of   the  order  1   Bulst. and  2 

Bulst.  345,  Styles,  283,  were  cited.  JSt  ^er  Pratt,  Ch.  J.  — On 
consideration,  we  are  all  of  opinion,  that  the  son-in-law  is  not 
bound,  either  within  the  words  or  intent  of  the  statute,  whicli 
provides  only  for  natural  parents.  By  the  law  of  nature  a  man 
was  hound  to  take  care  of  his  own  father  and  mother ;  hut  there 
being  no  temporal  obligation  to  enforce  that  law  of  nature, 
it  was  found  necessary  to  establisli  it  by  Act  of  Parliament, 
and  that  can  be  extended  no  farther  than  the  law  of  nature 
went  before,  and  the  law  of  nature  does  not  reach  to  this  case. 
As  to  the  case  in  1  Bulst,  it  is  plain  tlie  word  "not"  was  left  out 
only  by  mistake,  for  the  sense  of  the  clause  leads  you  to  read  it 
"  not  obliged,"  and  besides  the  Judges  were  divided.  The  case  in- 
deed in  2  Bulst.  is  an  authority  in  point  as  far  as  it  will  go,  but 
that  is  no  judicial  authority,  only  a  case  at  a  Judge's  chamber. 
The  same  was  also  said  obiter  in  the  case  of  Reg.  v.  Fane,  Pasch. 
10  Ann.,  but  it  never  came  judicially  before  the  whole  Court  till 
now.  And  therefore  as  it  is  res  integra,  we  are  of  opinion  the 
order  must  be  quashed. 
VOL.  XXI.  — 22 
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ENGLISH    NOTES. 

The  follow  iuir  note  is  siil>joinc<l  to  tlic  repcirt  in  Xoliiirs  (3rd)  edi- 
tion of  >Str:uig(''.s  reports:  "That  the  statute  does  not  oblige  tlie 
niaintenanee  of  any  relation  who  is  out  of  the  line  of  consanguinity, 
vide  Rex  v.  Brnoire,  2  Ld.  Ivayni.  I4r)4;  h'ex  v.  Ke7npson  (or  Deiii])- 
son)  1  Bott.  G.  Const.  324,  i)l.  410  (2  8tr.  955);  Woodford  and  J/,!- 
hiim,  id.  pi.  411,  and  2\rbb  v.  JIarrison,  4  T.  E.  118,  in  which  last  it 
is  stated  by  Lord  Kenyox  that  it  appeared  from  the  record  of  tliis 
■<;ase  (^Rex  v.  Mnnday,  not  Munden,  as  it  is  named  in  Strange's  report) 
that  the  wife  was  alive  when  the  order  was  made.'" 

In  Bex  V.  Cornish  (1831 ).  2  W.  &  Ad.  498,  36  R.  E.  <339,  an  order 
u£  justices  upon  a  grandfather  to  pay  a  weekh'  sum  for  the  support  of 
his  grandchildren  was  held  good,  althougli  it  did  not  appear  by  the 
order  that  the  father  was  either  dead  or  unable  to  maintain  the  chil- 
dren. LiTTLKDALE,  J.,  Considered,  that  the  statute  gives  the  justices  a 
discretionary  power  which  they  might  exercise  according  to  the  cir- 
cumstances of  the  parties:  and  all  the  Judges  held  that  the  magis- 
trates were  not  bound  to  state  in  the  order  that  the  father  was  eitlier 
dead  or  unable. 

By  the  Poor  Law  AmendmiMit  Act,  1868  (31  &  32  Vict.  c.  122), 
.sect.  36,  the  jurisdiction  to  make  the  order  is  vested  in  the  justices  of 
the  peace  having  jurisdiction  in  the  union  or  jjarish  to  which  the  poor 
person  in  whose  behalf  the  same  is  made,  becomes  chargeable;  instead 
of,  as  by  former  Acts,  the  justices  having  jurisdiction  in  the  place 
where  the  jtersons  dwell   upon   whom   the   order  is   made. 

AMERICAN   NOrKS 

Whether  or  not,  in  any  given  jurisdiction,  the  statute  imposing  upoA 
kindred  the  <liity  of  supporting  paupers  expressly  limits  the  liability  to  kin- 
dred by  consanguinity,  the  American  Courts  uniformly  exonerate  relations  by 
affinity.  That  a  husband  is  not  liable  for  the  maintenance  of  his  wife's  poor 
relations  was  held  in  SIieniKin  v.  Nichols,  1  Root  (Conn.).  '250;  Nichols  v. 
ShdUKtii,  id.  'Kil  ;  Newtown  v.  Dnnhury,  ;]  Coimecticut,  .5."):):  Fnrrv.  Flood,  11 
Cu.-;hing  (.Mass.J,  24;  Brook/ield  v.  Warren,  1-2S  Massachusetts,  2M7 ;  Cummis. 
sioners  v.  Gansetl,  2  Bailey  (S.  C),  320. 

See  a  note  in  64  American  Decisions,  279. 


]i.  ('.  VOL.  XXI.]  I'MOK.  339 
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No.  2.  —  Fr.ANXA(;AN   v.  F>ISH()1'\VEARM0UTH 

(()VKRSEP:R8    OK). 

(1857). 

No.  3.  — THOMAS  r.   ALSOP. 

(1870.) 

RULE. 

A  HUSBAND  who  is  willing  to  maintain  his  wife,  if  she 
wmII  live  with  him,  is  not  guilty  under  the  Vagrant  Act  (5 
Oeo.  IV.  c.  83),  sect.  3,  of  wilful  refusal  or  neglect  to  main- 
tain her:  but,  under  the  Poor  Law  Amendment  Act,  1868 
(31  &  32  Vict.  c.  122),  sect.  33.  the  justices  have  jurisdiction, 
notwithstanding  the  husl)and's  offer  so  to  maintain  the 
wife,  to  make  an  order  upon  him  in  a  case  of  proved  ill- 
usage,  to  pay  for  her  maintenance  separately. 

Flannagan  v.  Bishopwearmouth  ( Overseers  of) . 

27  L.  .r.  M.  C.  46-48  (.'*.  c.  8  Kll.  &  Bl.  4.51). 

Vnyranl  Act  (5  Geo.  IV.  c.  83).  —  Evidence  of  Wilful  Refusal,  ^'c.  — In-  [46] 
mdiil  ('onviclion.  — Case  from  Petlji  Ses.'<inns. 
The  appellant  having  been  summoned  before  justices  under  the  Vagrant 
Act,  upon  the  charge  of  wilfully  refusing  or  neglecting  to  maintain  his  wife, 
repaid  the  parish  officers  the  sum  they  had  advanced  to  his  wife,  and  under- 
took to  pay  her  12.s\  a  week  for  her  future  support.  This  allowance  the 
appellant  did  not  pay,  and  he  was  a  second  time  brought  before  justices  on 
a  similar  charge.  On  the  hearing,  tiie  appellant  offered  to  maintain  his  wife 
if  she  would  come  and  live  with  him,  but  this  she  refused  to  do,  alleging  that 
lie  had  assaulted  her  and  ill-used  her,  and  that  .she  wa^  afraid  to  live  with 
him  This  the  appellant  denied,  and  expressed  his  willingness  to  repay  any 
sums  already  advanced  to  her  by  the  parish  officers  and  to  pay  the  co^ts  of 
the  hearing,  but  he  declared  himself  not  liable  to  pay  any  future  advances,  as 
lie  was  willing  to  provide  a  hou.se  for  Iiis  wife  to  live  with  him  in.  and  he 
would  uudertakr  to  treat  her  kindly  and  properly.  The  justices  convicted 
the  appellant  of  the  offence  charged  :  —  If  eld,  upon  a  case  stated  from  the 
Petty  Sessions,  under  the  20  &  21  Vict.  c.  4;5,  that  the  facts  did  not  show  that 
•the  appellant  had  been  guilty  of  a  wilful  refusal  or  neglect  within  the  Vagrant 
Act  (5  Geo.  IV.  c.  83),  and  that  the  conviction,  therefore,  was  invalid. 

This  was  a  case  stated,  by  ju.stices  at  I'etty  Sessions,  under  the 
.\ct,  20  &  21  Vict.  c.  43,  for  the  opinion  of  this  Court. 
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CASE. 

At  the  police  Court  of  Bishopweariiioutli,  in  the  said  borough, 
before  the  undersigned,  two  of  Her  Majesty's  justices  of  the 
peace,  for  the  said  borough,  on  the  10th  of  September,  1857,  Ben- 
jamin Fhmnagan  was  charged,  under  the  5  Geo.  IV.  c.  83,  s.  3,  for 
wilfully  refusing  or  neglecting  to  maintain  his  wife,  whereby  she  had 
become  chargeable  to  the  parish  of  Bishopwearmouth.  The  over- 
seer of  Bishopwearmouth  proved  that  the  wife  of  the  defendant 
had  applied  to  him  for  relief,  and  that  he  had  advanced  to  her  thf 
sum  of  l.s.  for  that  purpose.  The  wife  of  the  defendant  proved 
that  she  had  received  no  money  from  the  defendant  for  several 
weeks,  and  had  been  compelled  to  apply  for  relief  to  the  parish,, 
as  her  mother  was  unwilling  to  be  burdened  with  her  support. 
On  cross-examination,  by  the  defendant,  she  admitted  that  she 
was  living  with  her  mother,  who  kept  a  small  shop,  wdiereby  her 
mother  supported  herself  and  her  three  children,  who  lived  witli 
her  in  the  same  house.  It  was  also  in  evidence  before  the  said 
magistrates,  that  the  defendant  had  been  summoned  on  a  similar 
charge  a  few  weeks  ])reviously,  when  the  defendant  repaid  the 
parish  ofhcer  the  sum  of  l.s.  then  advanced  (it  being  usual  witli 
the  parish  officers  to  relieve  with  a  small  sum  with  a  view  to  bring 
the  husband  before  the  justices).  The  defendant  also  paid  tlie 
costs  incurred,  and  undertook  to  pay  the  sum  of  12s.  a  week  to 
his  wife  for  her  future  support,  but  the  defendant,  though  of 
sufficient  ability,  never  made  a  single  payment  to  his  wife  of  such 
weekly  allowance  or  any  other  payment  whatever.  On  the  he<ir- 
ing,  the  defendant,  by  his  attorney,  denied  that  he  had  wilfully 
refused  or  neglected  to  maintain  liis  wife,  and  urged  that  the 
advance  made  by  the  overseer  to  his  wife  was  but  colourable,  and 
preferred  to  n)aintain  his  wife  if  she  would  leave  her  mother's 
liouse  (wliere,  liowever,  he  himself  in  the  tirst  instance  took  her 
and  for  some  time  lived  with  her),  and  would  come  and  live  with 
him,  but  he  admitted  he  had  no  house  of  his  own  to  riiside  in,  he- 
staying,  wlien  not  at  sea,  with  his  father.  This  his  wife  refused 
to  do,  alleging  that  he  had  assaulted  her  and  used  her  verv  ill., 
without  the  .slightest  cause,  and  that  she  was  afraid  to  live  with 
her  husband  alone,  on  account  of  such  ill-usage.  Though  the 
defendant  denied  this,  the  magistrates  were  satisfied  he  had  been 
guilty  of  ill-usage.     No  other  proof  of  cruelty  was  adduced  on. 
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thi.s  hearing,  but  the  same  magistrates  luul,  on  a  former  hearing, 
otlier  and  contirmatury  evidence  of  the  wile  of  tlie  ill-usage,  and 
jiot  the  slightest  imputation  on  the  conihict  or  character 
of  the  wife  was,  for  one  moment,  suggested  *  by  the  de-  [*  47] 
fendant  to  account  for  liis  ill-usage.  The  defendant,  through 
his  attorney,  at  the  close  of  the  case  for  the  parish,  offered  to  re- 
fund the  sum  advanced  by  the  parish,  and  to  pay  the  costs  of  the 
present  hearing;  but  gave  notice  that  the  defendant  would  not 
•consider  himself  liable  for  future  advances,  inasmuch  as  he  was 
willing  to  provide  a  house  for  his  wife  to  live  with  him  and  main- 
tain her,  and  undertaking  to  treat  her  kindly  and  properly.  The 
magistrates,  however,  being  fully  satisfied  on  the  evidence  pro- 
duced before  them,  that  the  defendant  had,  for  a  length  of  time, 
neglected  to  support  his  wife,  who  had  on  this  and  the  former 
occasion,  from  inability  to  support  her.self,  been  compelled  to  apply 
to  the  parish  for  relief ;  that  the  defendant  was  abundantly  able 
to  support  himself  and  wife,  and  to  make  the  payment  per  week 
to  her  before  referred  to,  the  neglect  of  which  had  caused  the 
present  application  to  the  overseers;  and,  moreover,  that  he  had 
been  guilty  of  the  ill-usage  complained  of,  and  that  the  offer  to  take 
her  to  live  with  him  was  only  made  to  screen  himself  from  the 
consequences  of  his  continued  neglect,  concurred  with  the  over- 
seers in  considering  that  the  defendant's  proposals  were  not  such 
as  should  induce  the  parish  to  forego  the  prosecution,  and,  there- 
fore, convicted  the  defendant  of  the  offence  charged,  and  sentenced 
liini  to  l)e  committed  to  the  house  of  correction  at  Durham  for  one 
month.  The  defendant  was,  however,  the  same  day  liberated, 
after  entering  into  the  requisite  recognisance,  on  having,  through 
his  attorney,  n])[)lied  for  a  case  to  be  stated  for  the  opinion  of  this 
i.'ourt.  And  the  (juestion  for  the  opinion  of  the  Court  was, 
wdiether,  under  the  foreo-oinsj;  circumstances,  the  conviction  was 
right. 

Bliss,  in  support  of  the  conviction.  —  All  the  facts  necessary  to 
a  conviction,  under  tlie  Vagrant  Act,  are  found  in  the  case.  It  is 
for  the  past  offence  of  neglecting  to  support  his  wife.  Any  sub- 
sequent promi.^e  could  not  purge  the  husband's  former  conduct, 
and  the  case  finds  expressly  that  he  had  refused  to  maintain  his 
wife,  and  the  Court  will  not-  interfere  with  the  finding  of  the 
justices  in  point  of  fact. 

Milward,  contra,  was  not  heard. 
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Lord  Campbell,  Ch.  J.  —  This  is  a  case  stated  under  the  recent 
Act  of  Parliament,  witliuut  wliich  we  couhl  not  have  got  at  thfr 
merits  of  this  case.  Until  that  Act  passed  we  had  no  power  to- 
review  the  decision  of  justices  wlien  ading  within  their  jurisdic- 
tion, and  in  this  case  they  were  acting'  within  their  jurisdiction. 
Then  the  (question  now  before  us  is,  whether,  ujton  the  facts  as 
stated,  the  husUand  who  has  jironiised  to  make  his  wife  an  allow- 
ance, and  has  broken  that  [)roniise,  and  at  the  same  time  asks  her 
to  come  and  live  with  him,  which  she  refuses  (and  I  will  assume^ 
tliat  he  lias  ill-used  her  in  such  a  mannei-  that  if  she  had  proceeded 
for  a  separation  ii  incnsd  et  thoro  she  would  have  succeeded,  and 
that  the  husband  would  have  been  liable  to  a  person  giving  her 
credit  for  necessaries),  is  guilty  of  the  offence  of  wilfully  refusing 
to  maintain  his  wife.  1  am  of  opinion  that  lie  has  not  committed 
any  offence,  and  that  the  con\  iction  is  illegal.  .\n  Act  has  recently 
passed  which  contains  provisions  that  will,  when  the  Act  is  in- 
operation,  be  found  salutary  andbeneHcial.  W\  that  Act  a  judicial 
separation  may  be  pronounced,  and  the  iiusband  compelled  to  pro- 
vide a  ])ecuniary  allowance  and  alimony  for  his  wife ;  but  when 
this  conviction  took  place  no  such  thing  was  known  as  a  judicial- 
separation,  and  until  theie  was  a  legal  sei)aration  k  mcnsa  et  thora 
all  the  rights  of  the  marriage  tie  existed  in  full  force.  Here,  the 
justices  seemed  to  have  supposed  thai,  l)ecause  tlie  wife  might 
have  good  grouiul  for  refusing  to  return  and  live  with  her  husl)and, 
that  rendered  him  lial)le  to  the  offence  of  wilfully  refusing  to 
maintain  her  under  the  N'agrant  Act.  l?ut  T  think  that  is  not  so. 
No  past  misconduct,  liowever  gross,  would  justify  the  wife  in  re- 
fusing to  go  and  live  with  lier  husband  if  lie  wished  her  to  do  so. 
As  the  law  stood,  although  Ium'  a])prehensions  were  well  founded, 
it  could  not  be  said  that  there  had  l)een  any  wilful  refusal  of  the 
husband  to  maintain  his  wife,  and  the  conviction,  therefore,  must 
lie  quaslied. 

(JoLKKiDGK,  J.  —  T  am  of  the  same  o])inion.  The  conviction  is 
upon  the  ground  of  a  wilful  refusal  and  neglect  to  maintain  the 
wife,  and    the  justices    submit  to   us    the  question  of,  whether  or 

not,  u])on  the  facts  stated,  the  conviction  was  right.  Now, 
[*  4(S]   *  supposing  the  wife  had  been  very  much   ill-used  indeed, 

and  had  reasonable  apprehensions  of  being  ill-treated  again, 
that  tlie  husband  liad   ])rf)mised  to  make  her  a  ])(VMiniai  y  jiaynient 
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punctually,  and  that  ho  had  afterwards  not  paid  her  any  money, 
nor  made  nny  i)rovisinn  lor  her;  is  that  »'\  idence  of  awilful  refusal 
and  nt'^h'cl  to  maintain  hi.s  wife  within  the  Vagrant  Act?  It 
siH'Uis  to  uic  not;  it  was  an  arrangement  substituted  for  her  living 
witli  him,  and  it  appears  he  had  made  her  the  ott'ei'  to  return  and 
live  with  him,  wliicdi  she  had  refused,  and  this  the  justices  sup- 
posed they  might  treat,  under  the  circumstances,  as  a  wilful 
neglect  on  his  part.  That,  I  think,  was  not  a  ])roper  conclusion 
from  the  facts,  and  that  tlie  conviction,  therefore,  is  invalid. 

\\'i(;nT.MAN,  J.  —  This  is  an  attempt,  it  would  seem,  to  enforce 
a  separate  maintenance  in  a  case  where  a  husband  has  refused  to 
make  his  wife  a  separate  allowance.  The  whole  case  shows  that 
he  was  always  ready  to  support  her  if  she  came  to  live  with  him, 
but  she  insists  on  her  right  to  lie  maintained  by  him,  and  that  she  is 
not  hdund  to  return  and  live  with  him  on  account  of  his  ill-usage 
towards  her  thougli  he  was  ready  to  receive  her  1)ack.  This  is  an 
attenipt  to  get  a  separate  maintenance  on  the  ground  of  ill-usage, 
and  is  not  a  wilful  lefusal  within  the  meaning  of  the  Vagrant 
Act ;  and  the  conviction,  therefore,  nmst  be  quashed. 

dmviction  quashed,  witliout  costs. 

Thomas  v.  Alsop. 

L.  R.  5  Q.  B.  151-1.56  (s.  c.  .'}9  L.  J.  M.  C.  43;  21  L. 'J'.  715;   18  W.  K.  4.54). 

Poor.  — Husband  and  Wife.  —  Relief  fo  Wife  without  Hus.hand.  —  Order  [151] 
ort  Husband  toward.t  Wife'.f  Maiiitenance,  under  SI  Sf  o'2  Vict.  c.  122, 
.•.-.  o3.  —  Offer  of  Husband  to  maintain  Wife  at  his  House. 

By  31  &  o2  ^'ict.  c.  122,  s.  33,  when  a  married  woman  requires  relief  with- 
out her  husband,  the  guardians  of  the  union  or  parish  to  which  she  becomes 
chargeable  may  apply  to  justices  in  Petty  Sessions,  and  the  justices  may  sum- 
mon the  husband  to  appear  b»^fore  them  to  show  cause  why  an  older  should 
not  be  made  upon  him  to  maintain  his  wife  ;  and  upon  his  appearance,  or  on 
proof  of  service  of  the  summons,  they  may,  after  hearing  the  wife,  or  on  sucli 
other  evidence  as  they  may  deem  sufficient,  make  an  order  upon  him  to  pay 
.such  simi  weekly  towards  the  cost  of  the  relief  of  the  wife  as,  after  considera- 
tion of  all  the  circumstances  of  the  case,  shall  appear  to  them  ))roper. 

.\  man  having  been  summoned  under  the  above  section,  it  appeared  that 
his  wife  had  left  him  .sixteen  years  before  on  account  of  his  ill-usage,  from 
the  effects  of  whicli  she  was  still  suffering ;  and  she  had  lately  received 
parish  relief,  and  was  still  chargeable.  The  husband  had  not  contributed 
to  li!'r  support   during    the  separation,  but  had  .nppliod  to  her  to  return  to 
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coliabitatioii.  .\t  the  hearing  he  offered  to  receive  her  back  at  his  house,  and 
jironiised  not  to  ill-use  her.  But  she  refused  to  return  on  account  of  the 
brutality  she  had  previously  received.  'I'he  justices  were  satisfied  by  evidence 
that  it  was  dangerous  to  the  health  of  the  wife  to  return  to  cohabitation  ;  and 
they  made  an  order  on  the  husband  to  pay  a  weekly  sum  towards  the  relief 
of  the  wife:  — 

Held,  that  the  order  was  rightly  made,  notwithstanding  the  husband's 
offer,  as  the  justices  had  found,  in  effect  (which  was  a  question  for  them), 
that  the  wife  was  justified  in  leaving  and  refusing  to  return  to  the  husband's 
liouse. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

At  a  Petty  Sessions  liolden  at  Newton  Abbot,  in  the  county  of 
Devon,  on  the  27th  of  July,  1869,  the  appelhint  was  summoned, 
on  a  complaint  by  the  respondent,  clerk  to  the  guardians  of  the 
Newton  Abbot  Union,  under  sect.  33  of  31  &  32  Vict.  c. 
[*  152]  122,^  to  *  show  cause  why  an  order  should  not  be  made 
upon  him  to  maintain  his  wife,  Thirza  Thomas,  being  a 
married  woman,  and  requiring  relief  without  her  husband,  and 
then  chargeable  to  the  said  union. 

Upon  the  hearing  of  the  complaint  both  appellant  and  respond- 
ent were  personally  present,  and  also  appeared  by  their  attorneys. 

It  was  proved  on  the  part  of  the  respondent  tliat  Thirza  Thomas 
was  married  to  the  appellant  on  tlie  7th  of  August,  1835.  She 
lived  with  him  from  the  date  of  marriage  to  the  17th  of  March, 
1853,  when,  in  consequence  of  the  ill-usage  she  received  from  the 
appellant,  she  left  his  house,  and  lived  separate  from  him,  and  she 
was,  at  the  time  of  tlie  liearing,  suffering  from  the  injury  she  liad 
received  from  the  a[)pellant  prior  lo  her  se])aration.     Slie  was  siilfer- 

1 .31  &  32  Vict.  f.  122,  s.  33  :  —  "  When  deein  sufficient,  make  an  order  upon  liiiu 

a  married  woman  recjuires  relief  witiioul  to   jiay   sucli   sum,   weekly  or  otherwise, 

lior  liiishaTid,  the   guardians  of  tiie  union  towards  the  cost  of  the  relief  of   the  wif.- 

or  |).arisli,  or  the   overseers  of  the  parisli,  as,  after  consideration  of  all  tlic    circuin- 

as  the  case  may  he,  to  which  she  hecomes  stances  of  the  case,  shall  appear  lo  them 

<'liargcahle,   may    apply   to    tlie    justices  to  he  proper,  and  shall  iletermiiie  in  sucii 

having  jurisdiction  in  such  union  or  parisli,  order  how   and  to  whom  the   payments 

in   I'ettv  Sessions  assembled,  and  there-  sliall  from  time  to  time  he  made,  whidi 

up<jn    sucli    justices   may   summon    such  order  shall,  if  the  payments  required  hy 

Imsliand  to  appear  before  them  to  show  it  to  be  made  lie  in  arrear,  be  enforced  in 

cause  why  an  order  should  not  be    made  the  manner  prescribed  by  the  Act  of  11  & 

upon  him  to  support  his  wife;  and  upon  12  Vict.  c.  43,  for  the  enforcing  of  orders 

his  appearance,  or,  in  the  event  of  his  not  of  justices  requirinfr  the  payment  of  a  sum 

a])pearinp,  upon  proof  of  service  of  such  of  money  :  T*rovided  tliat  such  order  may 

summons   upon    him,  .such   justices  may,  be   at   any    future   time    revoked    by  the 

after   hearing  such    wife  upon    oath,    or  justices  in  I'etty  Sessions  assembled  if  they 

receiving  such  other  evidence  as  they  may  sec  sufficient  cause  for  so  doing." 


R.  C.  VOL.  XXI.]  POOR.  345 

No.  3.  —  Thomas  v.  AIsop,  L.  B.  6  Q..  B.  162,  153. 


mg  from  uterine  disease,  from  which  she  had  suffered  for  sixteen 
years,  and  after  such  a  long  continuance  it  was  now  incurable. 

The  appellant  had  not  contributed  to  the  support  of  his  wife  dur- 
ing the  separation,  but  liad  applied  to  her  to  return  to  cohabitation. 

Since  the  separation  Thirza  Thomas  had  exhausted  what  little 
means  she  had,  and  had  been  sup})orted  by  her  friends.  Her 
health  was  bad,  lier  sight  not  good,  and  she  was  now  wholly 
unable  to  maintain  herself,  and  she  required  relief ;  and  whilst  re- 
siding in  the  parish  of  Ashburton,  within  tlie  Xewton  Abbot  Union, 
she  became  cliargeable  to  the  common  fund  of  the  union  on  the  6th 
of  July,  1869,  and  was,  at  the  time  of  the  hearing,  an  inmate  of  the 
Newton  Abbot  Union  House,  and  still  chargeable  thereto. 

The  appellant,  at  the  hearing,  tlirough  his  attorney,  offered  to 
receive  back  his  wife  at  his  house,  and  provide  for  her.  She 
declined  to  return  to  the  appellant  from  tlie  brutality  she  had 
previously  received  from  him ;  and  medical  evidence  was 
called,  *  and  it  w^as  proved  to  the  satisfaction  of  the  justices  [*  153] 
that  it  would  be  injurious  to  the  health  of  Thirza  Thomas 
to  return  to  cohabitation  with  the  appellant. 

It  was  contended  on  the  part  of  the  appellant  that  as  Thirza 
Thomas  had,  on  oath,  in  the  presence  of  the  Court,  refused  to  return 
back  to  cohabitation  with  the  appellant,  who  then  again  offered  a 
home,  and  made  promise  not  to  ill-use  her,  the  justices  had  no 
jurisdiction,  and  were  debarred  from  making  any  order  on  the 
appellant  after  such  refusal ;  and  the  appellant  relied  on  the  case 
of  Flamuujiin  v.  Bi^liopweariiiouth  (p.  .339,  ante),  which  was  a  case 
stated  on  5  Geo.  IV.  c.  83,  s.  3  (the  Vagrant  Act),  in  support  of  his 
argument ;  and  argued  that,  by  such  refusal  to  return,  Thirza  Thomas 
liad  no  further  claim  on  the  appellant,  and  no  payment  could  be 
required  of  the  appellant  after  such  declaration  of 'Thirza  Thomas. 

The  justices  were  of  opinion  that  sect.  33  of  31  &  32  Vict.  c. 
122,  was  not  affected  by  the  above  decision,  but  provided  expressly 
for  cases  to  which  that  decision  would  have  previously  been 
applicable;  and  that,  consequently,  they  had  power  to  make  an 
order  on  the  appellant  under  the  above  33rd  section,  and  they 
accordingly  made  an  order  on  the  appellant  to  pay  to  the  relieving 
officer  of  the  union  7s.  a  week  toward  the  maintenance  of  his  wife, 
so  long  as  she  should  require  relief,  or  until  the  order  was  revoked. 

The  question  of  law  for  the  opinion  of  the  Court  was,  whether 
the  justices  had  jurisdiction  to  make  such  an  order  after  the  appel- 
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lant    had  offered    to  receive  and  ])rnvido   for  his  wife  in   manner 
l)efore  stated. 

McKellar,  for  the  appellant.  —  Aftei-  the  oifer  and  readiness  of 
the  appeUaut  to  receive  back  and  su])i)oii  hi.s  wife,  the  justices  had 
no  power  to  make  an  order  upon  him  to  contrihute  to  her  main- 
tenance.    Flaanagan  v.  Bishopwearviovih  (p.  o.']^,  ante^. 

[Lush,  J.  —  That  was  a  decision  under  5  Geo.  IV.  c.  So,  that  ii 
man,  whatever  his  past  misconduct,  could  not  he  convicted  of 
wilfully  refusing  to  suppojt  his  wife  if  he  was  ready  to  maintain 
her.     The  present  enactment  is  very  different.] 

If  the  husband  is  ready  to  support  her,  she  is  not  "  chargeable  " 
to  the  parish  or  union.  .    . 

[*  154]     *  [CocKBUKN,  Ch.  ,].  —  It  is  the  parish,  not  the  wife,  who 
make  the  present  application  ;  the  parish  are  bound  to  give 
relief  if  the  woman  "requires  it."] 

She  is  not  legally  "chargeable"  if  she  has  a  home  to  return  to, 
or  other  means  of  support.  See  4  Burn's  Just.  299;  Bex  v.  Flintan, 
1  B.  &  Ad.  227  ;  Sweeney  v.  Siwoner,  I',  B.  &  S.  329,  32  L.  J.  :\1.  C. 
82.  In  C<ir(jill  v.  (kmjill,  1  S\v.  &  Tr.  2:!."),  27  L  J.  P.  &  M.  li!),  it  i^ 
said  by  the  Judge  Ordinary,  that  a  magistrate  would  not  be  justified 
in  making  an  order,  under  20  &  21  Vict,  c  85,  s.  21,  to  i)rotect  a 
wife's  property  after  she  has  been  deserted  by  her  husband,  unless 
the  desertion  continues  up  to  the  time  of  applying  for  the  ordei'. 
So  here  a  woman  cannot  require  relief,  or  be  chargeable  to  the 
parish,  if  the  husband  is  ready  to  afford  her  a  home. 

]\I.  IJere,  Q.  ('.,  for  the  resjMindent,  was  not  heard. 

Cooicmitx,  Ch.  J. —  1  am  of  opinion  that  the  order  should 
be  affirmed.  The  present  statute  differs  most  essentially  from 
that  under  wliich  Flanii'f(/aii  v.  BisluypirearmoiUk  was  decided. 
Tnder  the  5  (leo.  IV.  c.  83,  a  man  was  punishable  who  wilfully 
neglected  or  refused  to  ])rovide  foi'  his  wife.  In  tlie  i)iesent 
statute,  by  sect.  33,  it  is  enacted:  —  The  ('iiii:i-  .If.sTlCi':  read  the 
section.]  This  enactment  is  altogether  dilferent  in  scope  and  effei't 
fiom  the  other,  and  the  decision  on  the  one  Act  can  have  no 
bearinff  on  the  other.  Tlie  onlv  dilficultv  arises  from  the  iieculiar 
state  of  the  facts.  The  wife,  sixteen  years  ago,  left  her  husbiuid  in 
consequence  of  his  violence  and  personal  ill-usage  of  hei- ;  and  no 
one  can  doubt  that  she  was  justilied  in  leaving  his  house,  and  she 
is  not  bound  to  return  to  it  unless  she  is  satisfied   that  she  is  not 
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likely  again  to  be  subject  to  the  same  usage.  She  is  not  bound 
to  coiuloue  her  husband's  misconduct  unless  slie  thinks  it  mlit 
and  safe  to  do  so.  L'nder  these  eircu instances  she  recpiires  parish 
relief,  and  tlie  parisii  or  union  seek  to  have  an  order  made  upon  the 
liusband  to  contribute  towards  this  rehef.  The  husband  a])pears 
ujiuii  the  summons,  and  says:  "I  am  I'cady  ami  willing  to  take 
back  my  wife,  and  I  am  of  ability  to  maintain  her  when  she 
returns.  I  therefore  object  to  the  magistrates  nuiking  any 
•oi'der."  The  magistrates  *  do  not  ask  us  whether  they  [*  155] 
were  I'ight  in  deciding  thai  the  wife  was  justitied  in  leaving 
and  refusing  to  return  to  her  husband.  They  only  ask  whether  the 
offer  on  the  husband's  part  ousted  them  of  jurisdiction.  I  am  of 
opinion  that  it  did  nut.  It  was  for  the  magistrates  to  deter- 
mine whether  or  not,  under  tlie  circumstances,  the  wife  was  bound 
to  return.  If  a  wife  has  left  her  husband  under  circumstances 
which  justified  her  in  leaving,  the  liusband  is  bound  to  maintain 
her,  and  that  not  in  the  conjugal  dwelling,  and  she  is  entitled  to 
pledge  his  credit  for  necessaries,  and  it  is  no  answer  that  the  hus- 
band is  ready  to  receive  her  back.  Therefore,  in  the  present  case, 
the  wife  did  "  require  relief,"  if  tlie  facts  were  such  as  to  warrant 
her  refusal  to  return  to  cohabitation.  The  justices  were  the  sole 
judges  of  this  ;  they  have  found,  as  a  fact,  tluit  it  was  dangerous 
for  her  to  return  ("whetlier  I  should  have  come  to  the  same  con- 
clusion it  is  unnecessary  to  consider,  it  is  enough  to  say  that  the 
justices  have  so  found),  and  the  only  question  for  us  is,  whether  the 
offer  on  the  ]iart  of  the  husbantl  g;^ts  rid  of  his  liability  tct  have  an 
order  made  upon  hini,  and  1  do  not  think  it  does.  It  would  be 
most  danger(»us  to  hold  othciwise  :  as  the  consequence  would  be 
that  a  husliaiid,  wlien  called  ujion  to  maintain  his  wife,  would  only 
have  to  say  he  was  ready  to  maintain  iiei'  to  get  rid  of  the  summons, 
and  the  wife  must  either  return  to  him  or  starve.  The  words  of 
the  section  are  ([uitc  large  enough  to  give  jurisdiction  to  magistrat(^s 
to  make  an  order  in  a  case  like  the  present ;  and  it  would  be 
injurious  if  it  were  not  competent  to  magistrates  to  make  an  ordei', 
notwithstanding  the  offer  of  the  husband  to  receive  back  his  wife 
had  been  made. 

Mklloi;,  J.  — I  also  think  the  magistrates  had  jurisdiction,  though 
certainly  some  of  the  facts  want  explanation  to  make  their  decision 
on  the  merits  altoijether  sati-factorv  to  mv  mind.     The   iustices 
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seem  to  have  thouglit  the  wife  justified  in  refusing  to  return  to  her 
husband  ;  and  under  those  cireunistauces  the  husband  is  liable  to- 
support  her  away  from  his  home  ;  and  this  liability  may  be  enforced 
in  various  ways.  If  he  wilfully  refuses  to  support  her  he  might 
be  convicted  under  the  A'agrant  Act:  but  the  case  cited,  Flanncujan 

V.  Bishopwearmoiith  (p.  339,  ante),  shows  that  an  offer  to 
[*ir)6]  maintain  her  at  his  home    *  would  prevent  a  conviction 

under  that  statute.  That  decision,  however,  does  not 
govern  the  present  case.  The  statute  here  in  question  is  in  very 
different  language.  [The  learned  Judge  read  sect.  33.]  Now  the 
wife  does  "  require  relief,"  and  does  become  "  chargeable,"  in  one 
sense,  when  she  is  in  want  of  money ;  and  her  being  "chargeable "' 
gives  jurisdiction  to  the  justices  to  summon  the  husband  to  show 
cause  why  he  should  not  contribute  to  her  maintenance ;  the  t^ause 
wliich  he  shows  is,  that  he  is  ready  to  receive  and  maintain  her  at 
his  own  house.  But  she  refuses  to  return  on  the  ground  of  his 
violence,  and  the  justices  have  found  this  refusal  well  founded. 
Is  the  justices'  jurisdiction  to  make  an  order  gone  ?  I  think  not. 
The  words  of  the  statute  are  quite  wide  enough  to  include  such  a 
case,  and  we  are  not  precluded  by  authority  from  deciding  that  the- 
magistrates  may,  in  their  discretion,  on  tlie  facts  before  them,  dis- 
regard the  offer,  and  make  an  order  on  the  husband  notwithstanding. 

Lusii,  J. — lam  entirely  of  the  same  opinion,  that  the  magis- 
trates, under  the  circumstances  detailed  in  lliis  case,  might  make  an 
order  on  the  husband  under  sect.  33,  notwithstanding  his  offer  ta 
receive  back  and  maintain  liis  wife.  The  case  is  quite  distinguish- 
able from  Flannagan  v.  Bishopicearmontli  decided  under  the  Va- 
grant Act ;  that  statute  w^as  passed  for  a  different  purpose  and  is 
in  very  different  language  from  the  present.  I  understand  the 
justices  to  have  come  to  the  conclusion,  that  the  wife  refused  to 
return  to  her  husband  on  the  well-founded  apprehension  of  furth(;r 
violence,  and  that  it  would  have  been  injurious  to  her  hciilth  for 
her  to  return.  That  ))eing  so,  she  had  a  right  to  throw  herself  upon 
the  parisli,  and  thereby  became  chargeable.  Tliis  is  the  very  state 
of  circumstances  wliirh  the  section  seems  intended  to  provide  for; 
the  justices  may  order  sucli  sum  to  bo  paid  to  the  parish  officer  as 
tliey,  on  consideration  of  all  the  circumstances  of  the  case,  may 
think  proper. 

Judgment  for  thr  rrsporident. 
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ENGLISH   NOTES. 

The  offence  of  desertion  of  wife  or  cliildren  under  sect.  4  of  the 
Vagrant  Act  (Geo.  TV.  c.  83)  is  not  completed  until  they  become 
cliargeahle.  Reeves  v.  Yeates  (1S<)2),  1  Hurl.  &  N.  435,  31  L.  J.  M.  C. 
'2^1,  8  Jur.  (N.  S.)  7ol,  10  W.  K.  77<>. 


POWER. 

No.  1.  —  In  ke  D'ANGIBAU. 
ANDREWS  V.  ANDREWS. 

(c.  A.  1880.) 

RULE. 

A  POWER  may  be  exercised  by  an  infant  if  it  clearly  ap- 
pears to  have  been  the  intention  of  the  donor  of  the  power 
that  it  might  be  exercised  notwithstanding  infancy. 

In  re  D'Angibau. 
Andrews  v.  Andrews. 

15  Ch.  D.  228-247  (s.  c.  49  L.  J.  Cli.  182,  7.56 ;  41  L.  T.  645  ;  4.3  L.  T.  135;  28  W.  R. 

.311,  9.30). 

Iiifdiit.  —  General  Power  of  Appointment.  —  Different  Classes  of  Powers.  —  [228] 
Power  coupled  with  an  Interest.  —  Power  Collateral,  or  in  Gross. — Mar- 
riage Settlement.  —  Infant  Married  Woman.  —  Volunteers.  —  Next  of  Kin. 

By  a  settlement  made  on  the  marriage  of  a  lady  then,  and  therein  described 
as,  "  an  infant  of  the  age  of  nineteen  years  and  upwards."  it  was  agreed  that, 
after  the  marriage,  as  soon  as  the  case  would  admit,  certain  personal  estate 
standing  in  the  names  of  the  trustees  of  her  father's  will  in  which  the  lady  would 
take  a  vested  interest  on  her  marriage,  subject  to  an  annuity  for  her  mother's 
life,  should  be  assigned  to  trustees,  in  trust  for  investment  with  the  consent  of 
the  husband  and  wife,  and  to  pay  the  income  to  tlie  wife  for  her  separate  use, 
and  after  her  death  to  Iier  husband  till  bankruptcy  or  alienation  :  and  then  to 
hold  the  capital  on  trusts  for  the  i.ssue  of  the  marriage;  and.  in  default  of 
such  issue,  in  trust  for  such  person  or  persons  as  the  wife  should  by  deed  or 
will  appoint.  The  wife  appointed  the  fund  by  deed  to  her  husband,  and  died 
•without  issue,  being  still  an  infant.     An  action  having  been  brought  by  the 
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trustee  in  the  husband's  bankruptcy,  who  was  also  the  legal  personal  represen- 
tative of  the  wife,  against  the  next  of  kin  of  the  wife,  claiming  the  property : 

^eZf/,  by  Jamks  and  Brett,  L.JJ.  (di<<sentlente,  Cottox,  L.  J.),  affirming 
the  decision  of  Jksskl.  M.  II.,  that  the  appointment  by  the  wife,  while  still  a 
n)inor,  was  valid. 

Ht'.arle  v.  Grecnhank  (8  Atk.  G!)5)  commented  on. 

Held,  also,  by  the  whole  Court,  that  whether  the  appointment  was  valid  or 
not,  the  wife's  next  of  kin,  being  volunteers,  could  not  claim  nndor  the  settle- 
ment in  opposition  to  her  legal  personal  representative. 

The  decision  l)y  the  AppeUate  Court  in  this  case,  which  relates 
generally  to  the  law  of  agency  or  mandate,  is  set  forth  as  No.  3  of 
"Agency,"  2  K.  C.  281.  Tlie  judgment  of  the  Mastek  of  the 
EoLLS  (Sir  G.  Jessel),  which  was  there  atfirraed  and  which  relates 
more  especially  to  the  law  of  powers,  was  as  follows  :  — 

Jessel,  M.  R:  — 
[15  Ch.  D.  232]       1  cannot  allow  this  demurrer,   but  there  is  a 
question  of  some  interest  to  be  decided.     My  view 
of  the  case  is  that  the  appointment  is  good  :  and  that  is  the  real 
and  substantial  question. 

The  case  is  one  of  some  singularity,  because  I  cannot  find  that 
the  exact  point  has  been  decided  anywhere.  Tt  seems  to  be 
clearly  settled,  as  laid  down  by  Lord  St.  Leonakds  in  his  work 
on  Powers,  that  the  exercise  by  an  infant  of  a  power  simply  col- 
lateral, as  it  is  called,  is  valid.  Why,  when  the  law  was  alteretl 
as  to  the  execution  of  powers,  they  did  not  bring  the  execution  by 
infants  of  powers  by  deed  to  the  same  point  as  the  execution  of 
wills,  is  not  for  me  t<t  say.  As  a  matter  of  fact,  the  Legislature 
has  n(jt  interfered,  and  tlierefore  I  have  only  to  ascertain  what  the 
law  always  was  and  still  is. 

That  being  so,  the  exercise  by  an  infant  of  a  power  simply  col- 
lateral being  valid  both  as  to  real  and  personal  estate,  the  first 
question  1  have  to  consider  is,  as  regards  personal  estate,  what 
liecomes  of  a  power  in  gross,  as  it  is  sometimes  called,  not  being 
.1  ])Ower  simply  collateral  and  not  bt-ing  a  power  appendant? 

I  had  better  state  what  I  mean,  because  the  words  are  used  in  so 
!nany  different  senses  l)y  different  writers.  The  first  power,  a 
])ower  simply  collateral,  T  understand  to  be  a  power  given  to  a 
person  who  has  no  inteiest  whatever  in  the  projierty  over  which 
the  power  is  given.  The  s',!cr)nd  power,  a  power  in  gross,  is  a 
_power  given  to  a  person  who  has  an  interest   in   th<'  jnnpcity  (i\er 
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wliicli  the  power  extends,  l>ut  such  an  interest  as  cannot  he  affected 
])}■  the  exercise  of  the  power.  Tlie  most  familiar  instance  is  tliat 
of  a  tenant  for  life  witli  a  power  of  appointment  after  his  death. 
Tlien  the  third  kind  of  power  is  a  power  exercisable  hy  a  person 
who  has  an  interest  in  the  property,  which  interest  is 
*  capable  of  being  affected,  diminished,  or  disposed  of  to  [*  2'33] 
some  extent  by  the  exercise  of  the  power.  That  power  is 
commonly  called  a  power  appendant  or  appurtenant. 

As  regards  the  first  power,  that  is,  a  power  simply  collateral,  it 
is  settled  — so  it  appears  from  such  a  book  of  authority  as  Sugden 
on  Powers  —  that  that  power  can  be  exercised  by  an  infant.  On 
principle  it  is  very  difficult  to  see  why  it  is  so  settled.  I  mean  it 
is  very  difficult  to  see  why,  if  discretion  is  required  for  the  dis- 
posal of  property,  it  should  not  be  so  in  the  case  of  the  exercise  of 
a  power :  and  one  would  think  there  is  as  much  judgment  or  dis- 
cretion wanted  for  the  exercise  of  a  power  as  for  the  disposal  of 
property.  However,  as  the  law  stands,  that  appears  not  to  be  so  : 
and  the  reason,  if  reason  is  to  be  found  anywhere,  seems  to  be 
this  —  that  it  requires  more  discretion  to  dispose  of  our  own  prop- 
erty than  to  dispose  of  other  people's.  That  is  the  only  reason  I 
can  find.  We  find  expressions  such  as  Vice-Chancellor  Wood  used 
in  King  v.  Bellard,  1  H.  &  M.  343,  348,  32  L.  J.  Ch.  627,  of  the 
infant  being  in  exercising  the  power  "  a  mere  conduit  pipe,"  but, 
on  principle,  it  is  very  difficult  to  understand  that  the  same 
amount  of  discretion  or  judgment  should  not  ])e  required  in  both 
cases,  and  that  an  infant  can  actually  distribute  property  of  other 
people,  though  the  same  infant  cannot  dispose  absolutely  of  a  shil- 
ling of  his  own  property. 

But,  however  that  may  be,  the  law  is  settled.  Lord  St.  Leon- 
ards says  this:  (Sugden  on  Powers,  8th  ed.  pp.  177,  178),  "After 
an  examination  in  a  former  edition  of  this  work  of  the  authorities 
which  will  now  be  found  in  the  Appendix  (b),  it  was  submitted 
that  an  infant  could  not  exercise  a  power  over  real  estate,  unless  it 
was  a  power  simply  collateral ;  "  —  that  is  the  first  kind  of  power, 
— "  but  as  to  personalty,  clearlv  he  might  exercise  a  power  over 
that  at  the  age  at  which  by  law  he  might  dispose  of  personalty  to 
which  he  was  absolutely  entitled.  " 

'  Now  these  words  are  quoted  from  Hearle  v.  (Ireenbank,  3  Atk. 
695,  and  the  same  words  are  found  in  Bacon's  Abridgment,  vol. 
iv.  p.  306,  tit.  "  Infancy  and  Age. "     Oddly  enough,  it  is  not  said 
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\\]\nt  the  age  is.  There  was  really  no  age,  as  far  as  I  am  aware, 
at  which  it  was  settled  law  tliat  an  infant  might 
[*  234]  *  dispose  of  any  personalty  to  which  lie  was  a})solutely 
entitled.  Some  kinds  of  personalty  he  might  dispose  of 
hy  actual  delivery;  but  all  gifts  made  l»y  him  were  either  voidable 
or  absolutely  void.  Therefore  you  are  left  pretty  well  where  }-ou 
were,  except  to  this  extent,  that  it  is  clearly  settled  that  an  infant 
may  exercise  some  jiowers  under  age,  otherwise  the  passage  1  have 
read  would  have  no  meaning  at  all.  Therefore  Lord  St.  Leonards 
lays  it  down  that  as  to  personalty,  an  infant  may  exercise  a  power. 

When  we  come  to  the  Appendix  to  the  work  we  find  that,  after 
citing  a  case  of  Gratige  v.  Tivinff,  before  Chief  Justice  Bridgeman, 
Lord  St.  Leonards  in  commenting  upon  it,  says  (p.  913):  — 
"  Bridgeman 's  distinction  that  a  power  of  revocation  and  new 
appointment  may  be  executed  by  an  infant  to  the  extent  of  the 
it^-ocation,  though  not  further,  would  probaldy  not  be  followed  at 
this  day.  His  reasoning  is  not  satisfactory  either  with  reference 
to  the  capacity  of  the  infant,  the  donee,  or  the  intention  of  the 
donor.  His  opinion  was,  that  an  infant  may  execute  a  power 
appendant,  but  he  does  not  discuss  the  real  question,  viz. ,  whether 
such  a  power  is  not  in  the  nature  of  property,  and  therefore  incap- 
able of  being  exercised  by  an  infant. " 

Now  I  suppose  Lord  St.  Leonards,  when  he  says,  "  a  power  in 
the  nature  of  property, "  means  "  a  power  in  the  nature  of  the 
infant's  property,"  the  real  question  being  whether  the  infant 
could  dispose  of  the  property   the  subject  of  the  power. 

That,  then,  is  the  position  of  matters  as  far  as  regards  personal 
estate.  As  regards  real  estate,  I  have  commented  upon  it,  and 
stated  what  the  authorities  are  in  the  case  of  In  re  Ccrilross's  Set- 
tlement, 7  Ch.  T).  728,  and  1  am  not  going  over  tliat  ground  again; 
but  there  seems  to  be  a  question  here  whether  there  is  a  manifest 
intention  shown  by  the  settlement  that  the  power  shall  be  exercis- 
able by  an  infant.  Upon  that  it  seems  to  me,  as  I  said  in  that 
case,  that  wherever  that  intention  is  shown  the  ])ower  can  be  exer- 
cised by  the  infant. 

In  this  case  I  have  to  consider,  Hrst,  whether  indepiiudeiilly  of 

any  express  intention  shown,   the  power  can  1)C  exercised  ])y  an 

inf;int;  and  it  appears  to  me  it  can.      If  it  is  clearly  settled  that 

the  first  class  of  powers  —  powers  simply  collateral  —  can 

[*  235]  be  so  *  exercised,  there  can  Ije  no  reason  wliy  the  .second 
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class  of  powers  sliould  not  1)0  so  exercised  when  its  exercise  can- 
not affect  the  infant's  interest:  T  can  see  no  sufficient  distinction 
between  the  two  cases.  Tliere  is  a  very  pertinent  distinction 
between  those  two  classes  of  power  and  the  third,  which  seems  to 
be  alluded  to  by  Lord  St.  LEONARDS,  where  the  exercise  of  the 
power  affects  the  infant's  property.  It  may  be  well  said  there  that 
the  infant  cannot  do  any  act  affecting  his  property  through  the 
medium  of  a  power  any  more  than  he  can  do  so  directly :  but 
where  the  exercise  of  the  power  only  affects  other  people's  prop- 
erty, it  does  appear  to  me  that  if  the  rule  is  settled  with  regard  to 
the  first  class  of  power,  that  rule  should  also  apply  to  the  second 
class  of  power.  It  can  make  no  difference  in  the  world  that  the 
infant  has  some  interest  under  the  settlement,  so  long  as  that  in- 
terest cannot  ])e  affected  by  the  exercise  of  the  power. 

Therefore,  considering  the  rule  clearly  settled  as  to  the  first 
class  of  powers,  I  should  hold  it  to  extend  to  the  second  class  of 
powers,  independently  of  the  authority,  which  says  that  there  is 
a  difference  between  realty  and  personalty.  On  that  ground  —  and 
I  should  like  to  put  it  on  that  simple  ground  —  I  consider  that  the 
power  was  in  this  case  well  exercised. 

But  if  I  were  driven  to  consider  the  second  point,  I  think  there 
is  sufficient  intention  shown  Ijy  this  settlement  that  the  power 
may  be  exercised  during  infancy ;  and  for  that  purpose  we  must 
look  at  the  settlement.  The  settlement  begins  by  stating  that  the 
lady  is  an  infant  of  the  age  of  nineteen  years  and  upwards ;  then, 
the  share  proposed  to  be  settled  being  a  vested  interest  in  the  lady 
at  twenty-one  or  marriage,  it  states  that  the  arrangement  is  that 
that  share  shall  be  settled ;  and  then  it  is  agreed  that  after  the 
maiTiage  the  share  shall,  as  soon  as  the  case  will  admit,  be  as- 
signed to  the  trustees  upon  trust  (subject  to  the  payment  of  an 
annuity  of  £300  to  the  lady's  mother)  for  investment  with  the 
consent  of  the  lady  and  her  husband.  This  power  of  consenting" 
to  investments  seems  to  me  to  be  intended  to  be  exercisalde  dur- 
ing minority.  Then  it  says,  "  In  trust  to  pay  the  income  thereof 
unto  the  said  Mary  Frances  I)'Angil)au  during  her  life  for  her  sole 
and  separate  use.  "  There  is  a  clear  intention  to  make  an  imme- 
diate provision  for  the  wife  for  lier  separate  use  even  dur- 
ing infancy.  *  Nobody  will  argue  that  she  is  to  wait  till  [*  236] 
she  is  twenty-one  to  get  the  money :  it  is  a  provision  dur- 
ing infancy.  Then  after  her  decease  the  trustees  are  to  pay  the 
vol..  xxr.  —  23 
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income  to  her  liusbaud,  if  he  shall  survive  her  until  l)ankru})tcy 
or  alienation  :  and  then  the  capital  is  to  be  held  on  trusts  for  the 
lieueHt  of  the  children  and  remoter  issue  of  the  marriage;  but  on 
failure  of  such  issue,  "  In  trust  for  such  person  or  persons  and  for 
such  purposes  as  the  said  Mary  Frances  D'Angibau  shall  by  deed, 
with  or  without  power  of  revocation  and  new  appointment,  or  by 
will  or  codicil,  appoint;  or  in  default  of  such  appointment  and  so 
far  as  no  such  appointnient  shall  extend  upon  the  trusts  follow- 
ing:" then  the  first  trust  is  for  the  wife,  and  that  trust  takes 
elfect  immediately  if  she  survives  her  husliand,  whether  she  is 
an  infant  or  not.  Then,  if  she  dies  in  the  lifetime  of  her  husband 
the  trust  is  for  her  next  of  kin,  excluding  her  husband. 

Now.,  all  these  trusts  are  clearly  to  take  effect  during  her  mi- 
nority ;  and  it  seems  to  me  to  be  quite  plain  that  the  precedent 
power  must  also  have  that  effect. 

It  was  suggested  that  because  the  power  was  by  deed  or  will, 
and  because  l)y  will  it  could  not  be  effectually  exercised  till  the 
lady  was  of  age,  therefore  it  could  not  be  exercised  by  deed:  but 
the  answer  is  that  an  infant  can  exercise  a  ])ower  by  deed  but  can- 
not by  will. 

It,  therefore,  seems  to  me  that  this  settlement  certainly  intended 
that  the  power  should  be  exercisable  during  minority,  because  the 
whole  scheme  of  the  settlement  is  tiiat  it  takes  effect  .Mumediately, 
although  the  wife  is  expressed  to  be  a  minor  (m  the  face  of  the 
i  nstrument. 

That  being  so,  I  am  of  opinion  that  the  plaintiff  is  entitled  and 
the  demurrer  must  be  overruled. 

J')NGL1SI1   NOTES. 

Tn  Shlpu-ny  V.  Ball  (1881),  3G  Ch.  1).  370,  50  L.J.  Ch.  263,44 
L.  T.  49,  29  W.  II.  30'^  Malins,  V.-C,  says  he  should  follow  tlie 
above  deci.sion  in  the  case  of  an  appointment,  thouojh  he  does  not 
regard  it  as  an  authority  for  allo\viii<f  :in  infant  wife  to  waive  her 
equity    to  a  settlement. 

AMERICAN   NOTES. 

Aecording  to  the  American  text-book.s.  an  infant  may  execute  only  a 
])ower  wliich  is  .simply  collateral.  2  Washburn  on  Real  Property,  *316-*317; 
4  Kenf.s  Commentaries,  *324;  18  Am.  &  Eng.  Encycl.  of  Law.  9."i(>. 

"  .\n  infant  is  capable  of  executing'  a  naked  power  unaccompanied  with 
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any  interest,  or  not  reijuirin;;  any  diseretion."     1  Perry  on   Trnsts,   5tli  <•(!. 
sect.  "yj.     P>ut  see  Tiedenian  on  Real  Property,  sect.  5G5. 

Ill  Thompson  v.  J.jioii,  '20  Missouri,  l.")5.  159,  land  was  conveyed  toone  Foster, 
in  trnst  for  his  daughter,  who  was  a  minor,  with  a  proviso  that  it  should  be 
lawful  for  the  trustee,  at  any  time  tiiereal'ter,  upon  the  request  of  the  daughtei-. 
to  convey  the  property  to  such  person  or  persons  as  she  should  appoint,  an<l 
to  such  use  or  uses  as  she  should  think  fit.  The  daughter,  while  still  a  minor, 
joined  witli  her  father  in  a  deed  of  the  land.  After  attaining  her  majority,  she 
lironght  an  action  to  set  aside  tlie  deed  and  recover  the  land.  The  Court  de- 
cideij  in  her  favor,  saying:  "  The  defendants  seek  a  support  to  the  conveyance 
mado  by  Virginia  Wethei-ell  during  her  infancy  in  the  words  of  the  proviso, 
whioh  empowered  the  trustee,  at  any  time  thereafter,  upon  her  request,  to  con- 
vey the  premises.  The  dicta  in  some  of  the  books,  which  maintain  that  an 
infant  may  make  an  appointment  to  uses  of  trust  estates,  where  such  author- 
ity \i  confei'red  by  express  terms  in  the  deed  creating  the  trust,  do  not  seem 
to  hi  supported  by  any  decided  case.  .  .  .  Sir  Edward  Sugden  has  remarked, 
in  nifereuce  to  the  opinion  that  an  infant  might  exercise  a  power  not  simply 
collateral,  given  by  express  words  during  infancj^  that  it  would  be  a  bold 
decision  that  an  infant  may  have  a  power  of  disposition  over  an  estate  tlnough 
the  medium  of  the;  Statute  of  Uses.  Before  the  statute,  it  is  clear  that  an  infant 
could  not  alien  a  use  limited  to  him,  that  is,  could  not  dii'ect  his  trustees  to 
convey  the  estate  to  a  third  person.  In  that  respect,  equity  followed  the  law. 
Now  the  statute  only  operates  on  what  were  uses  at  the  time  it  passed.  A 
power  not  simply  collateral  is  a  beneficial  right  to  direct  the  trustee  to  convey 
the  ..state  to  whom  you  shall  appoint.      This  direction  an  infant  cannot  give 

by  .■Ctison   of   his   nonage V  l)eneficial  power  being  in  the  nature  of 

proprirty,  which  an  infant  cannot  by  law  alienate,  it  would  be  strange  tlmt  an 
inc<ipacity  which  the  law  imposed  should  be  evaded  by  means  of  a  power  con- , 
feried  b\^  an  individual.  A  right  to  bestcnv  on  infants  property,  with  an  ab- 
soliiifce  power  of  disposal,  would  enable  third  persons  to  destroy  that  control 
with  which  the  law  has  wisely  intrusted  jiarents  over  their  minor  children. 
Minors  would  become  adults,  as  there  would  be  no  danger  of  loss  in  contract- 
ing with  them." 

At  least  cue  American  writer,  however,  has  been  of  the  opinion  that  an 
infant  may  validly  execute  a  power  where  the  execution  of  it  during  infancy 
is  expressly  authorized.     1  Perry  on  Trusts,  r)th  ed.  sect.  52. 

In  a  few  states  the  subject  of  powers  of  appointment  has  been  dealt  with 
by  the  Legislature.  The  Xew  York  statutes,  which  have  largely  served  as  a 
model  for  those  of  the  other  stat(is  wliei-e  such  legislation  has  been  enacted, 
provide  that  "  a  jiower  may  be  vested  in  any  person,  capable  in  law  of  holding, 
but  cannot  be  exercised  by  any  person  not  capable,  of  aliening  lands."  except 
in  the  case  of  married  women,  and  "no  power  vested  in  a  married  woman, 
during  her  infancy,  can  be  exercised  by  her  until  she  attains  her  full  age." 
Xew  York  Revised  Statutes,  Pt.  II.  ch.  1.  t.  2,  ss.  109-111. 
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No.  2.  —  BRISTOW   /•.    WAliDE. 
(17<)4.) 

No.  8.  —  MINTON   r.   KTRWOOD. 

(1868.) 

RULE. 

Where  a  power  is  authorised  b}'  an  executory  instru- 
ment, the  Court  will  give  effect  to  the  intention  —  having 
regard,  in  case  of  marriage  articles,  to  the  proper  objects 
of  such  an  instrument ;  but  where  a  power  is  contained  in 
an  executed  deed,  it  must  have  effect  strictly-  according  to 
its  express  terms. 

Bristow  V.  Warde. 

2  Vesey,  Jr.  ;Wt;-.'!:)l  (:>  K.  K.  2.'J5). 

Power.  —  Marriage  Articles.  —  Execuiory  Instrument.  —  Intention. 

[3:56]  By  articles  the  wife's  fortune  and  an  equal  su!n  advanced  by  the  hus- 
band were  agreed  to  be  settled  for  the  husband  for  their  joint  lives,  and 
if  he  should  die  first,  leaving  issue  by  her,  for  her  for  life,  after  her  decease  as 
to  the  capital  in  such  manner  as  he  should  appoint,  in  default  of  appointment 
to  be  divided  equally  among  the  issue  at  twenty-one  with  maintenance  and 
survivorship;  after  marriage,  in  pursuance  of  the  articles,  an  estate,  purchased 
with  the  fund  was  settled  upon  the  husband  for  the  joint  lives  of  him  and  his 
wife,  remainder  to  trustees  to  preserve,  ike,  remainder,  in  case  of  his  death 
first  without  issue,  to  certain  uses,  remainder,  in  case  of  his  death  first  leaving 
any  child  or  children,  to  the  wife  for  life,  remainder  to  all  the  child  or  children 
in  such  shares  as  the  husband  should  api)oint :  for  want  of  appointment,  equally 
in  tail  with  cross-remainders,  remainder  to  the  heirs  of  the  husband.  Children 
only  are  the  objects ;  and  an  appointment  to  a  child  for  life,  remainder  to  his 
children  as  he  shall  apiwnnt,  is  an  excess  of  power;  and  the  doctrine  of  c// ]>rh 
by  giving  tlie  child  an  estati-  tail  is  not  ajjplicable;  but  the  appointment  is  void 
for  the  excess  only;  and  wliatis  ill  apjiointed  goes  as  in  default  of  api>ointnii'nt. 

'lestator  under  a  power  to  appoint  among  children  appointed  to  the  hus- 
linnd  of  a  daughter  for  life,  and  if  she  survived  him,  to  her  for  Hie,  and  hav- 
ing advanced  her  in  marriage,  recileil  tiiat  as  a  reason  for  giving  her  a  small 
share  :  this  is  not  illusory. 

i'arties  taking  under  a  will  executing  a  power  of  appointment  dispute 
part  of  it;  there  being  no  fund  but  that  to  be  appointed,  it  is  not  a  case  of 
'  election. 
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Personal  estate  under  marriage  articles  to  be  invested  in  land,  or  govern- 
ment, or  other  securities;  the  Court  finding  it  in  its  original  state  considers  it 
as  personal :  l>ut  part  liaving  been  laid  out  in  land,  which  was  settled,  and 
afterwards  sold,  and  the  produce  invested  in  stock,  till  a  proper  purchase 
of  land  could  l>e  found  to  be  settled  to  the  same  u.ses,  that  was  considered  as 
land. 

By  articles  executed  in  1733  reciting  the  intended  marriage  of 
John  Bristow  and  Ann  Judith  Foissin,  and  that  her  fortune  con- 
sisted of  £500  her  own  property,  and  £2500  given  by  her  niotlier 
Louisa  Girardot  in  consideration  of  the  marriage  (reserving  to  her- 
self the  interest  of  £1300  during  her  life)  it  was  agreed,  that  those 
sums,  together  with  £3000  to  be  advanced  by  John  Bristow, 
should  be  invested  in  the  *  purchase  of  South  Sea  annuities  [*  337] 
upon  trust  to  pay  Louisa  Girardot  Foissin  the  yearly 
produce  of  £1300  for  her  life;  and  to  pay  the  surplus  of  the  divi- 
dends to  John  Bristow  for  the  joint  lives  of  him  and  his  intended 
wife;  and  in  ca.se  lie  should  die  before  his  wife,  leaving  issue  by 
her  at  the  time  of  his  decease,  or  leaving  her  ensient  of  one  or  more 
child  or  children,  that  should  be  born  alive,  to  pay  the  dividends 
to  the  wife  for  her  life,  subject  to  the  trust  as  to  the  £1300;  and 
after  her  decease  to  apply  the  capital  in  such  manner,  as  John 
Bristow  should  appoint  by  any  deed  or  writing  attested  l)y  two  or 
more  credil)le  witnesses,  or  by  his  will ;  and  for  want  of  such 
appointment  that  the  said  capital  should  after  the  decease  of  Ann 
Judith  be  divided  among  the  issue  (jf  the  marriage,  share  and  share 
alike,  at  their  respective  ages  of  twenty-one;  the  interest  to  be 
applied  towards  their  maintenance  and  education ;  with  l)enetit  of 
survivorship  in  case  of  the  deatli  of  any  before  twenty-one ;  with 
a  power  to  the  trustees  and  tlie  survivor,  &c. ,  with  consent  of  the 
husltand  and  wife  or  the  survivor  to  sell  and  assign  the  funds  or 
securities,  wlierein  the  £6000  should  have  been  invested,  and  to 
invest  the  produce  in  the  purchase  of  government  or  other  securi- 
ties, or  of  lands  of  inheritance  in  fee  simple,  subject  to  the  same 
trusts.  It  was  farther  agreed,  that  if  during  the  intended  mar- 
riage any  sum  or  sums  should  fall  to  the  wife  by  inheritance  or 
otherwise,  the  same  should  be  invested  with  consent  in  writing  of 
the  husband  and  wife  or  the  survivor  in  the  purchase  of  govern- 
ment or  other  .securities,  or  of  lands  of  inheritance  in  fee  simple, 
in  the  names  of  the  same  trustees,  &c. ,  in  trust  for  John  Bristow 
during  the  joint  lives  of  him  and   liis  wife:   and   in  case  of  his 
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ileatli  in  her  life,  leaving  issue  (»f  the  unuriage,  or  leaving  her 
ci-sicnf,  for  her  for  life;  and  after  her  deceast'  to  apply  the  capital 
in  such  manner,  as  John  Bristow  should  hy  deed  or  will  appoint, 
and  for  want  of  such  appointment,  among  the  issue  of  the  marriage, 
share  and  share  alike,  at  their  ages  of  twenty-one,  with  an  allow- 
ance of  the  produce  for  maintenance  and  education;  and  with  ,sur- 
vivorshi]!  in  case  of  the  death  of  any  before  twenty-one. 

Jietween  the  execution  of  these  articles  and  the  marriage  it  was 

agreed  hy  a  memorandum   indorsed,  that  two  other  sums 

[*  3:5S]  of  £1000  each  to  l)e  advanced  l)y  John  Cirardot  de  *7.'il- 

leaux,  uncle  of  xVnn  Judith,  then  invested  in  New  South 

Sea  annuities  in  the  names  of  trustees,  should  be  subject  to  the 

trusts  contained   in  the  articles. 

The  marriage  took  place ;  and  the  several  funds  were  laid  out 
according  to  the  articles.  In  17o9,  with  consent  of  the  husband 
and  wife,  a  suit  was  instituted  in  the  Court  of  Chancery  for  tlie 
purpose  of  having  the  funds  sold,  and  the  produce  invested  in  the 
})urchase  of  a  freehold  estate  in  the  county  of  Norfolk  ;  and  to  have 
a  new  trustee  appointed  in  the  room  of  one  deceased;  and  under 
the  decree  in  that  .suit  by  lease  and  release  of  the  1  Ttli  and  ISth  of 
March,  1739,  the  manor  of  Quidenham,  in  the  county  of  Norfolk, 
was  conveyed  to  the  surviving  trustees  in  the  avtit  les  anil  a  new 
trustee  for  r\inety-nine  years  to  secure  an  annuity  of  £52  per  aiiaatit, 
to  Louisa  Girardot  Foissin  for  life,  which  she  agi-eed  to  acce]<t  in 
lieu  of  what  she  was  entitled  to  under  the  articles;  remaimhn' to 
Jiihn  Ikistow  and  his  assigns  during  the  joint  lives  of  him  and 
his  wife ;  remainder  to  the  same  trustees  to  })reserve  contingent 
lemainders,  to  certain  uses  therein  expressed,  in  case  the  husband 
should  die  in  the  life  of  the  wife  without  i.ssue,  or  being  such,  all 
of  tliem  should  die  under  twenty-one  and  unmarried;  remainder, 
in  case  he  .should  die  in  her  lifetime  leaving  any  child  or  children 
of  lier  body  by  him  begotten,  living  at  his  decease,  or  afterwards 
born  alive,  tf>  the  use  of  the  wife  and  her  assigns  for  life  ;  re- 
mainder to  the  use  of  all  the  child  or  children  of  John  Bristow 
and  Aim  his  wife  in  such  shares  (tlievc  Iteing  more  than  one)  as 
Jolni  Bristitw  by  an}'  deed  or  writing  under  his  hand,  attested  l)y 
two  or  more  credible  witnes.ses,  or  by  his  last  will  and  testament 
in  writing  witnessed  as  aforesaid,  should  direct  and  appoint,  and 
for  want  of  such  ai>i)ointment,  to  the  use  of  the  said  child  oi' 
r'liildren  oF  Jdliii   Bristow  and   Ann  his  wife,  begotten  ;ind  to  be 


R.  C.   VOL.    XXF.j  I'OWKK.  S;")'.) 

No.  2.  —  Bristow  V.  Warde,  2  Vesey,  Jr.  338,  339. 


!»L'gotteii,  iuul  the  heirs  of  the  body  of  siujh  chihl  or  chihhvu  hnv- 
fully  issuing,  if  more  than  one,  share  and  share  aliki; ;  and  iii 
default  of  issue  of  any  of  tlie  said  chihiren  that  the  share  of  such 
(.'hiUl  or  chihhen  having  no  issue  shouhl  ln'  di\idi'd  among  the 
survivors  of  them,  share  and  share  alikf  ;  M-niainih-i'  in  default  of 
such  issue  to  i\\v.  i[si^  to  the  righl  iieirs  of  Jolni  ih-islow  forever. 
]\y  these  indentures  i^  was  declared,  that  nothing  therein  shfjuld 
prejudice  the  agreement  in  the  articles  for  laying  out  such  sum  or 
sums,  as  should  fall  to  tint  wife  during  her  c(jverture,  in  the  man- 
ner therein  mentioned. 

*  John  Bristow  continued  in  possession  of  the  settled  [*  oJjO] 
estates  till  1765,  when  they  were  by  Act  of  Parliament 
vested  in  other  trustees  in  trust  to  sell;  and  that  the  produce 
should  be  paid  into  the  bank  in  the  name  of  the  Accountant 
(rcueral,  and  laid  out  in  redeemable  4  per  cent  annuities,  till  a 
proper  purchase  of  lands  in  fee  sim})le  should  be  found,  to  bo 
settled  upon  the  same  uses  and  trusts  as  those  of  the  settlement  of 
1739  :  and  that  the  dividends  in  the  mean  time  should  be  paid  to 
such  persons,  as.  would  have  lieen  entitled  to  the  rents  and  profits 
of  the  lands  under  the  Act.  The  settled  estates  were  sold  accord- 
ingly ;  ami  the  produce  laid  out  in  the  sum  of  £20,7-')7  4,s.  7</.  4 
per  cent  bank  annuities;  and  the  interest  and  dividends  were  paid 
to  John  Bristow  during  his  life. 

On  the  14th  of  November,  1768,  John  Bristow  died,  leaving 
his  wife  Ann  and  eleven  children,  issue  of  that  marriage,  surviving. 
By  his  will  dated  the  24th  of  October,  1768,  duly  executed  to 
pass  real  estate,  he  recited  the  articles,  the  settlement,  the  Act  of 
Parliament,  and  the  purchase  of  stock  under  it;  and  that  his  wife 
under  the  will  of  Andrew  Girardot  became  entitled  to  the  sum  of 
£1027  12,s.  3r/. ,  which  had  not  been  laid  out  pursuant  to  the 
articles,  but  remained  due  to  him;  and  that  his  wife  was  also 
entitled  under  the  will  of  Margaret  Oirardot  de  Prefond  to  a  sum 
not  received,  or  laid  out  pursuant  to  the  articles;  and  that  he  was 
possessed  of  or  entitled  to  several  annuities  in  France;  one  of 
2200  livres  Tournais  of  the  government  of  France,  payabu;  during 
the  life  of  his  wife;  another  of  2300  livres  Tournais  of  the  French 
East  India  Company,  payable  during  the  joint  lives  of  his  wife  and 
his  daughter  Mary  Bristow,  and  the  survivor;  and  he  gave  botli 
those  annuities  to  his  wife  for  life;  and  after  her  decease  he  gave 
the  annuit\-  of  2300  livres  Tournais  to  liis  dauLihter  "Marv  :  and  in 
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pursuance  of  the  power  given  by  the  marriage  articles  he  appointed 
after  the  decease  of  his  wife  to  Henry  Bristow,  his  eldest  son,  the 
money,  which  then  was,  or  should  at  any  time  thereafter  be, 
received  of  the  said  legacies  of  Andrew  Girardot  and  Margaret 
Girardot  de  Prefund,  upon  trust  after  the  decease  of  Ann  Juditli 
Bristow  to  pay  the  profits  thereof  to  liis  said  son  Henry  for  his 
life;  and  after  his  decease  the  testator  appointed  the  anujunt  of 
the  said  Iciracies,  which  were  to  be  invested  ])ursuant  to  the  arti- 

cles,  to  and  among  any  child  or  children  issue  of  the  mar- 
[*  340]  riage  of  his  son  Henry  witli  his  then  wife  in  such  *  shares 

and  manner,  as  the  said  Henry  .should  by  any  deed  or 
writing  under  his  hand,  witnessed  by  two  or  more  credible  wit- 
nesses, or  by  his  last  will  and  testament  witnessed  as  aforesaid, 
direct  and  appoint;  and  by  virtue  of  the  power  vested  in  him  by 
the  said  articles  he  thereby  appointed,  after  the  decea.se  of  his  wife, 
the  sum  of  £20,737  4s.  Id.  per  cent  bank  annuities  to  and  among 
his  children  in  the  shares  and  manner  following:  to  his  daughter 
Ann  Margaret  Hobart,  £1000  upon  trust  to  pay  the  profits  and 
dividends  to  Henry  Hobart  her  husl)im(l  diiring  his  life,  and  after 
his  decease  to  pay  the  same  to  Ann  Margaret  H()l)art  for  her  life, 
in  case  she  should  survive  her  husl)and  ;  and  after  the  decease  of 
both  to  pay  and  transfer  the  said  £1000  to  and  among  tlieir  issue 
in  such  sliares,  if  more  than  one,  and  in  such  manner,  as  he  or 
she  shall  appoint.  Then  reciting,  tliat  on  the  marriage  of  his 
daughter  Catharine  with  General  Fraser  in  1765  he  had  appointed 
to  her  after  the  death  of  his  wife  the  sum  of  £2500  to  tlie  uses  of 
that  marriage,  he  confirmed  that  appointment;  and  farther  ap- 
XJointed  to  her  £1000  to  pay  the  profits  and  dividends  thereof  to 
her  for  her  own  use  for  life;  and  after  her  decease  he  directed  tlie 
said  £1000  to  be  transferred  to  and  among  any  child  or  children, 
she  might  or  should  have,  in  such  share  or  shares,  and  in  such 
maimer,  as  she  sliould  direct  or  apjHaiit;  and  in  case  slie  should 
die,  not  leaving  any  children,  then  he  gave  and  appointed  the  said 
stock  to  his  son  Henry  upon  trust  for  the  purposes  expressed  in 
the  appointment  to  him  of  the  legacies.  He  gave  to  his  daughter 
Louisa  Bristow  £1800  absolutely  ;  and  to  his  daughter  Frances 
Xeave  £500,  in  trust  to  pay  the  profits  and  dividends  to  her  hus- 
band Ptichard  Neave  for  his  life;  after  liis  decease  to  her  for  life, 
in  case  she  should  survive  liiiii:  and  after  tlic  d('((.'as(!  of  both  to 
transfer  the  said  stock   to  find   ;imoi)g  any  chihh'en   issue  of  their 
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marriage  in  such  share  or  shares,  and  in  such  manner,  as  he  or 
she  sliouhl  a}i])()inl.  The  testator  mentioned,  that  tiie  shares  of 
Mrs.  Hobart  and  Mrs.  Xeave  weie  so  smnll  on  account  of  what 
lie  liad  before  given  them  upon  marriage.  He  gave  his  daughter 
^lary  liristow  £500,  in  ease  she  sh(/uld  after  the  decease  of  his 
wife  be  entitled  to,  or  lie(;ome  ])ossessed  of,  the  said  annuity  of 
li'JOO  livres  Tournais  of  the  French  P^ast  India  Company  before 
givQn  to  her:  but  if  not,  then  he  gave  her  £800  for  her  share  of 
lh'_^  said  stock.  He  gave  his  three  daughters,  Elizalieth,  Caroline, 
and  Sophia,  £1000  each;  to  his  son  John  Bristow  £2000, 
and  to  his  son  William  Bristow  £1800 ;  *and  he  gave  and  [*  341] 
appointed  to  his  son  Henry  all  the  residue  and  remainder 
of  the  said  stock  in  trust  for  the  same  uses  and  purposes  as  those 
expressed  in  the  1)ef ore-mentioned  appointment  to  him  of  the 
legncies  under  the  wills  of  Andrew  (Hrardot  and  Margaret  Girar- 
dot  de  Prefoud.  H;'  directed,  that  there  should  be  benefit  of  sur- 
vivorship lietween  his  five  daughters,  Elizabeth,  Caroline,  Louisa, 
Mary,  and  Sophia,  in  case  of  the  death  of  any  of  them  unmarried, 
and  before  their  shares  should  be  payable;  and  he  appointed  Aim 
Judith  Bristow,  Henry  Hobart,  and  Henry  Bristow,  executors. 

The  legacy  under  the  will  of  Andrew  Girardot  was  not  laid  out 
under  the  articles ;  Imt  remained  due  from  the  estate  of  John  Bris- 
tow tlie  testator  at  the  death  of  his  widow\  The  legac}' Under  the 
will  of  Margaret  Girardcjt  de  Prefond  was  not  laid  out  under  the 
articles  ;  but  at  the  death  of  Ann  Judith  Bristow-,  who  received 
the  interest  for  her  life,  was  vested  in  £1078  Is.  6d.  bank  stock 
in  the  names  of  trustees.  Henry  Bristow,  Ann  Margaret  Hobart, 
and  Sophia  Bristow",  died  in  the  life  of  their  mother;  Henry  left 
two  children,  George  and  Catharine  Annal)ella  Bristow,  but  he 
made  no  appointment  under  the  power  given  him  by  his  father's 
will,  and  died  intestate.  Mrs.  Hobart  left  her  liusband  and  four 
children  surviving  her.  Sophia  Bristow  left  a  will  executed  so  as 
to  pass  personal  estate  only ;  and  made  her  sister  Mary  sole  execu- 
trix. George  Bristow,  the  son  of  her  brother  Henry,  was  her  heir. 
In  1788  Ann  Judith  Bristow  died,  leaving  eight  children  surviv- 
ing. Mary  Bristow  never  received  ?ny  part  of  the  annuity  of 
2300  livres  Tournais. 

The  bill  was  brought  by  John  P)ristow  and  other  children  of  the 
testator  to  have  the  several  claims  upon  these  funds  and  their 
proibice  ascertained,    and  the  necessary  accounts  taken;  aud  that 
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such  parts  of  the  .£20,7.'^>7  4.>>\  Id.  tlien  reduced  to  .'5  per  cent 
annuities,  and  JJ107H  l.s-.  {\i1.  hank  stock,  and  £1027  2.s\  ?id.,  or 
the  money  which  shonhl  he  received  on  account  thereof,  as  were 
ah.sohitely  disposed  of  hy  the  will  of  John  Bristow,  and  the  resi- 
due of  the  tw{j  last  funds,  should  be  transferred  and  ])aid  to  the 
persons  entitled ;  and  that  the  residue  of  the  first  should  he  laid 
out  in  tlie  purchase  of  lands  in  fee  simple,  upon  the  trusts,  and 
pursuant  to  the  directions  of  the  Act  of  Parliament;  and  that  tlie 
rents  and  profits,  and  tlie  interest  and  dividends  of  the  residue  of 
that  sum.  ill  the  mean  time,  should  he  paid  to  the  persons 
[*  342]  *  entitled ;  or  that  such  residue  should  he  distributed,  as 
the  Court  should  direct. 

The  (piestions  were.  First,  Whether  the  appointments  to  Mrs. 
Hobart  and  Mrs.  Xeave  were  illusory;  and  therefore  the  whoh^ 
was  void :  Secondly,  Whether  the  appointments  tf»  the  <,a'and- 
children,  and  to  tlie  husliands  of  the  daughters  were  an  excess  of 
power;  and  if  so,  whether  the  fcmner  could  be  executed  cij  'prl's  by 
giving  estates  tail  to  the  children;  Thirdly,  If  those  appointments 
were  bad,  (»r  any  of  them,  whetliei-  the  whole  should  l>e  void,  oy 
the  excess  only  :  and  in  the  latter  case  how  so  much  as  was  ill- 
appointed  should  be  disposed  of;  Fourthly,  Whether  those  tak- 
ing under  the  execution  were  precluded  by  a  case  of  election  from 
disputing  any  part  of  it;  Fifthly,  Whether  the  funds  were  to  lie 
considered  as  land  oi'  money. 

Attorney-General,  8olicit(n--General,  and  ]\lr.  Stanley,  for  the 
plaintiifs. 

This  must  now  be  considered  as  land  :  but  all  the  jnirties  are 
competent  Uj  say,  whether  it  shall  lie  laid  out  in  land,  or  not. 

A  powei'  as  to  real  estate  operates  as  a  declaration  ui  uses  of  a 
preceding  conveyance  or  devise ;  and  must  have  reference  to  that, 
and  l)e  confined  within  the  same  limits.  A  disposition  to  A.  for 
life,  remainder  t(j  such  uses  as  he  shall  aiijioiiit,  will  enable  him 
t(»  make  any  disposition;  because  he  has  the  complete  disposition, 
and  there  is  no  peri)etuity  ;  but  if  that  power  is  limited  in  its 
objects,  then  as  it  becomes  a  settlement,  and  tends  to  a  periu'lu- 
itv,  it  must  be  (■onnned.  Theri'  may  be  a  conveyance  to  A.  for 
life;  remainder  to  any  descrijition  of  persons  living  at  the  dcatli 
of  A.,  and  it  may  be  susi)ended  till  full  age;  because  an  infant 
cannot  alien  :  but  it  cannot  go  beyond  that;  ikd'  can  a  jiower  of 
a])i>ointiiH'iit  be  given  beyond  what  the  ]ierson   giving   it    couh]  d'^ 
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liiiiii^t^lf.  Wherever  tlie  .subjects,  upon  \\']iic]i  llie  }Mi\ver  is  to 
(iperiUe,  are  limited,  tlie  [lowcr  must  be  limited  precisely  as  it: 
the  limitation  had  been  inserted  in  the  conveyance  itself.  The 
ap[>nintments  in  favour  of  the  grandchildren  cannot  Ik;  good;  be- 
cause he  could  not  give  a  power,  that  wouhl  have  the  efl'ec^t  (jf  giv- 
ing a  life  estate  to  a  person  unborn  at  the  creation  of  the  power; 
remainder  to  the  children  of  tliat  uidxirn  person  in  tail. 
The  power  operates  upon  the  limitation  in  default  *  of  [*  .■'4.'^] 
apptdntment  as  a  power  of  revocation  :  and  must  have  the 
same  effect  as  an  express  power  to  revoke;  which  was  the  case  of 
Spydccr  v.  Tlu-  Dvlc  of  MaiihorougJi,  .">  J]ro.  1*.  C.  592.  The 
utnmst  limits,  within  which  grandchildren  could  take  under  such 
an  iiistrumenti  are  these:  if  there  is  a  limitation  to  A.  fur  life, 
reuiidnder  to  any  such  as  should  be  living  at  his  death,  perhaps 
that  might  be  sustained.  In  Hocl'hij  v.  Maichey,  1  Ves.  Jr.  14;:!, 
Lord  Thurlow  seems  to  think,  it  might  be  good  :  but  that  is  oidy 
becavise  they  were  ex])ressly  to  be  alive  at  his  death.  There  is 
nothing  in  this  will  to  confine  the  appointments  in  favour  of  the 
grandchildren  to  the  testator's  death,  oi'  any  particular  time.  It 
is  a  'cneral  limitation  to  the  children  of  his  children.  The  c\c- 
cuc'on  of  the  power  was  to  create  an  estate  tail  in  the  grandcliil- 
dri  1  taking  at  the  deaths  of  their  respective  parents.  A  limitatioii 
tu  tlie  children  of  a  person  unborn  is  bad.  Chapman  v.  Broton,  ."> 
P.r.rr.   If. 2 6. 

Tnder  this  settlement  the  children  only  were  intended  to  be 
purchasers;  therefore  on  that  ground  these  appointments,  so  far  as 
thev  are  in  favour  of  persons  not  children  of  the  testator,  cannot 
have  effect.  The  power  in  the  articles,  though  geneial,  must 
mean  among  the  issue  of  tlie  marriage ;  otlierwise  he  might  defeat 
the  purpose  by  giving  to  others  what  was  intended  as  a  provision 
for  the  issue;  and  the  fund  would  be  assets,  and  subject  to  debts. 
If  there  is  only  one  child,  it  is  express;  the  power  would  not 
arise;  and  such  child  must  have  taken  an  estate  tail  at  least.  In 
Alexander  v.  Alexander,  2  A'es.  Sen.  640  (p.  415,  post),  the  power 
being  to  appoint  among  children,  it  was  held,  that  no  others  could 
possibly  be  made  purchasers;  and  u])on  that  case,  Maddison  v. 
Andrew,  1  Ves.  57,  liobinso/t  v.  Hardcasile,  2  T.  Ti.  241,  Adama 
v.  Adams,  Cowp.  651,  and  many  others,  it  w(»uld  not  be  possible 
to  sustain  this  appointment,  and  make  the  grandchildren  take  as 
purchasers,  even  if  all  were  in  being  at  the  creation  f»f  the  power. 
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The  only  thing  appearing  in  favour  of  tliat  construction  is  what 
was  said  in  the  Duke  of  Devonshire  v.  Cavendish,  .stated  in  Rohin- 
son  V.  Hardeadle,  2  T.  11.  245  (1  R.  R  470),  that  such  might 
possibly  be  the  constiuelinn  :  lait  the  decision  was  lipon  the 
ground,  that,  as  the  ait})<)intnient  to  Lord  George  Cavendisli  was 
iiood  for  his   life,  the  Duke  of  Devonshire  and  Duchess  of   Port- 

land  could  not  during  liis  life  disturl)  it.  Another  reason 
[*  344]  was,  that  they  had  provisions  under  the  *  will.      If  what 

this  testator  has  done  can  be  maintained,  his  son  Henry 
might  have  done  the  same.  It  is  §imply  a  power  to  distribute ; 
and  delegatus  non  i)otefit  delegare. 

But  this  appointment,  though  defective,  must  not  be  considered 
bad  in  the  whole.  After  Moddison  v.  Andrew, » Alexander  v. 
Alexander,  and  I'itf  v.  Jcclcson,  2  Bro.  C.  C.  51,  it  must  be  con- 
sidered void  for  the  excess  only;  viz.,  as  to  the  grandchildren 
and  the  hus])ands  of  the  daughters  ;  then  all  not  disposed  of  under 
the  authority  of  these  instruments  is  unaffected  by  the  will;  and 
will  "o  amonu  all  the  children  as  tenants  in  common. 

LOKl)  ClIANCELLOK  :  — 

Why  may  not  I  construe  it  an  estate  tail,  in  Henry  as  to  the 
land  ? 

For  the  plaintiff's  :  — 

It  was  intended,  that  the  children  should  take  absolutely  by 
purchase;  not  that  it  should  go,  as  an  estate  tail  would  carry  it. 
In  Tlumberston  v.  Humherston,  1  P.  Wms.  '.Vol,  the  same  sort  of 
devolution  was  intended,  as  takes  place  in  an  estate  in  tail  male. 

LoKD  Chancellor : — 

I  do  not  know,  that  it  was  ever  pressed,  that  if  part  was  bad, 

the  whole  sliould  lie  void. 

For  the  jihiintilfs  :  — 

Never;  except  in  Pitt  v.  Jachson  upon  the  ground  that  the 
whole  view  of  the  testator  was  totally  defeated  by  the  effect  of  his 
appointment. 

Mr.  Hardinge  and  Mr.  Campbell,  for  the  son  of  Mrs.  Hobart, 
and  Mr.  Piggott,  for  Mr.  and  Mrs.  Neave,  contended  that  the 
appointments  to  Mrs.  Hobart  and  IMrs.  Neave  were  illusory;  and 
therefore  tlie  whole  was  void  ;  also  that  if  the  appointment  was 
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l)ad  in  part,  the  whole  was  void ;  for  it  could  not  be  presumed,  that 
if  the  testator  had  known,  that  certain  parts  could  not  be  executed, 
lie  would  have  said,  the  subject  of  such  jiarts  sliould  go  to  others, 
or  that  he  would  in  that  case  have  had  tlie  rest  executed. 

Mr.   Mansfield,  Mr.  Lloyd,   Mr.  liichards,  and  Mr.   Hoi-   [345] 
list,   for  the  widow  and  children  of    Henry  Bristow ;   and 
Mr.   Ivomilly,  for  Mr.  Hobart:  — 

This  is  a  general  power  under  the  articles.  In  all  marriage 
articles  the  object  is  to  provide  for  the  wife  and  issue ;  but  it  is 
impc»ssible  to  say  this  is  a  power  to  appoint  to  children,  when  by 
the  same  articles  in  case  of  no  disposition  it  is  to  go  to  the  chil- 
dren In  the  Duke  of  Marlborough  v.  Lord  Godoljjliin,  2  Ves.  Sen. 
16  (p.  397,  post),  stress  was  laid  upon  this;  that  from  the  effect  of 
the  word  "  such"  the  children  could  take  nothing  but  under  the 
appointment  of  Lady  Sunderland ;  but  it  is  wrong  to  make  these 
cases  depend  upon  a  nice  distinction  between  words.  The  maxim, 
that  dclegaius  non  potest  delegare,  does  not  apply.  He  could  not 
delegate  a  power  to  give  according  to  a  discretion  in  him ;  but  he 
"was  absolute  owner,  and  could  dispose  of  it  to  whom,  and  how, 
he  pleased.  The  legacy  fund  being  by  the  articles  to  be  laid  out 
eitlier  in  stock  or  land,  and  the  decree  and  Act  of  Parliament  not 
touching  that,  the  Court  will,  according  to  a  late  case,  Walker  v. 
Dome,  2  Ves.  Jr.  170,  take  it  as  they  find  it.  If  the  appointment 
cannot  take  place  for  the  grandchildren  as  such,  the  Court  will 
execute  the  intention  as  near  as  possible  by  giving  Henry  an 
estate  tail  according  to  Pitt  v.  Jackson.  In  Langston  v.  Black- 
more,  Amb.  289,  under  a  power  of  appointment  to  children,  an 
execution  extending  to  grandchildren  was  held  good.  The  plain- 
tiff's cannot  say,  it  was  well  executed  in  part  and  ill  executed  in 
part;  for  claiming  interests  under  the  will  they  cannot  dispute 
any  disposition  by  it. 

Attorney-General,  in  reply:  — 

The  same  principle,  upon  which,  where  there  is  an  appointment 
with  a  condition,  and  the  condition  is  bad,  the  appointment  is 
good,  repels  the  doctrine  of  election.  If  an  express  condition 
would  be  bad,  an  implied  condition,  the  foundation  of  election, 
must  be  bad.  This  limitation  must  be  intended  to  comprehend 
all  the  grandchildren ;  but  real  and  personal  estate  must  be  lim- 
ited to  persons  who  must  necessarily  take  within  lives  in  being 
and  twenty-one  years.     A  provision  on  marriage  is  a  contract  with, 


366  I'OWKi;. 

No.  2.  —  Bristow  V.  Warde,  2  Vesey,  Jr.  345,  346. 

or  conveyance  to,  the  issue;  equitable,  if  upon  articles;  legal,  if 
ripened  into  a  settlement.  These  funds  were  \ested  in 
[*  346]  the  children  with  *a  power  reserved  to  disappoint  Lhat 
vested  interest  liy  a  limitation  arising  ouf  of  the  execu- 
tion of  the  power.  That  cannot  V)e  disappointed  but  b\-  an  exe- 
cution modo  et  J'onad,  as  provided.  It  is  a  contract  with  the 
children,  that  they  shall  take  equally,  unless  he  makes  another 
distribution  among  them.  If  you  go  beyond  the  children,  there 
is  nothing  to  prevent  it  from  being  given  to  any  branch  of  the 
family,  by  giving  to  whom  there  may  arise  s(nne  advantage  to  th(! 
children.  In  Fa/lrtcr  v.  Butler,  And).  514,  great-nephews  were 
excluded ;  nephews  being  the  object.  In  Adam^  v.  Adams  the 
Court  never  tliought,  that  because  it  was  void  for  the  excess,  it 
was  not  good  at  all  :  nor  did  the  doctrine  of  cij  pres,  or  the  notion 
of  an  estate  tail,  occur  to  them.  ITnder  a  general  power  so  much 
as  is  given  consistently  with  the  rules  of  law,  will  stand  :  why 
should  there  be  a  different  construction  of  a  more  limited  powers 
Cha.'pman  v.  Brown  cannot  apply  to  the  execution  of  a  power. 
There  the  Court  wisely  considered  the  general  intention  to  trans-- 
mit  through  the  descendants,  and  to  supi)ort  that  took  the  words, 
as  they  stood,  by  a  slip  perhaps  ;  and  would  not  su[)])ly  the  omis- 
sion to  defeat  the  intention.  In  Uuhinson  v.  llardcadle,  Mr.  Jus- 
tice BULLEii,  looking  to  ritt  v.  Jdckson,  says,  that  in  the  former 
case  the  son  was  tenant  in  tail  either  under  the  settlement,  oi 
under  the  will  by  implication,  from  the  general  intention.  It 
was  imnuiterial  to  the '  defendant  under  which;  l)ut  the  latter 
branch  of  the  proposition  was  much  doubted;  it  stands  upon  no 
authority  ])ut  Pitt  v.  Jackson,  which,  if  it  went  upon  an  implied 
estate  tail  under  the  will,  is  inconsistent  with  Adams  v.  Adams. 
Suppose  Pinckney  Wilkinson  had  had  an  estate  in  fee,  and  a 
power  of  ajipointment  over  another;  and  iu  the  same  <dause  had 
given  the  former,  and  a])pointed  the  lattei',  to  Mary  Smith  for 
life;  remaindc'r  to  her  first  and  other  sons  in  tail;  remainder  to 
her  daughters;  remainder  Ui  his  own  right  heirs:  would  it  not 
have  been  a  strict  settlement,  and  could  she  have  an  estate  for  life 
in  one  estate,  and  in  tail  in  the  other?  The  ])rin(M])l('  of  all  the 
cases  for  an  implied  estate  tail  is,  that  there  was  a  clear  indicium 
of  an  intention,  that  all  the  issue  should  take  in  the  course  in 
Miiii'h  !in  estate  tail  would  go;  but  no  iufcnmce  can  be  drawn 
fiom  those  cases  to  this,  where  lluue  is  no  such  indication. 
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This  a])])oiiitmc'iit  would  liavo  been  good,  even  if  no  interest 
liad  been  given  to  Mrs.  Hobart  and  Mrs.  Neave.  T  admit  the 
general  doctrine;  but  the  Court  will  say,  what  is  illusorv 
in  one  *  case  is  not  so  in  another;  because  reasona])]e ;  [*  .">47] 
ilnrrvU  v.  BtirrrU,  Amb.  660.  He  expresses  his  reason 
f-r  not  giving  them  more,  and  tliat  shows  his  intention  was  not  to 
iliule;  l)ut  that  he  had  a  rational  motive  consistent  with  his  duty 
-1^  a  parent. 

T.oKi)  Chanckllor  (Lord  Loughborough)  :  — 

Tlie  only  difficulty  in  this  caiise  is  that  wliich  surrounds  the 
Ctnirt  in  all  cases,  where  a  parent  has  with  tenderness,  wisdom, 
;!:id  discretion,  made  a  distribution  of  his  fortune  according  to  the 
circumstances  of  his  family  at  the  time;  but  has  done  more  in  the 
mode  of  doing  that,  than  the  strict  construction  of  a  power  allowed 
liim.  The  Court  necessarily  feels  great  inclination  to  support 
what  appears  upon  the  whole  very  desirable.  I  have  given  all  the 
attention  I  could  to  this  case,  to  see,  if  by  any  .favourable  con- 
struction T  can  consistently  with  the  course  of  the  cases  and  the 
rules  find  means  of  substantiating  to  any  extent  the  disposition 
made.  The  first  consideration  is,  what  is  the  construction  of  the 
aiticles.  I  was  at  first  struck  with  the  idea,  that  was  urged,  that 
the  extent  of  the  articles  gave  him  a  larger  power,  than  the  settle- 
]nent  afterwards  made  purporting  to  be  in  pursuance  of  the  articles 
had  left  him.  But  it  is  clear  upon  the  articles,  he  had  no  more 
power  under  them,  than  what  he  took  to  himself  under  the  settle- 
ment executed  with  regard  to  the  bulk  of  the  money.  The  articles 
were  made  in  order  to  secure  a  provision  for  the  intended  wife  and 
the  issue  of  the  marriage.  That  is  the  object  of  all  marriage 
articles;  particularly  here,  where  equal  sums  were  brought  in  by 
both  parties  to  be  settled  for  the  family  :  Imt  it  was  contended, 
that  the  power  here  is  indefinite  as  to  its  objects.  It  would  be  a 
forced  construction  of  articles  to  hold,  that  a  provision  to  be  made 
for  children,  in  default  of  appointment  to  be  equally  distriluitnble, 
in  the  case  of  nn  appointment  should  be  subject  to  his  debts; 
which  would  be  the  necessary  consequence  of  holding,  tliat  he  liad 
■an  indefinite  power  '.^'i  a;)]^ointing,  only  ])roviding  I'or  the  jointuie 
-of  the  wife;  for  if  he  had  that  indetinite  power,  it  would  b" 
assets;  he  might  appoint  to  an}'  one;  his  creditors  could  affect  it; 
iind  if  he  executed  his  power  for  the  children,  the  children  must 
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take  it  subject  to  the  debts  of  their  father.  It  is  not  tlie  natural 
frame  of  such  a  settlement,  nor  is  it  the  construction  of  tlie  words 
of  this.      Il  is  clear,  the  power  of  appointment   is  not  indefinite; 

but  is  contined  to  the  issue. 
[348]  Then  it  is  contended,  that  the  word  "  issue  "'  haf^  a  larger 
extent  than  the  word  "children"  in  the  settlement.  It 
may  be  so  in  nuiny  cases.  Grandchildren  are  issue;  and  the 
Court  would  often  let  them  in;  but  it  is  impossible  here,  for  the 
issue  here  is  strictly  defined.  They  are  to  take  at  twenty-one ;  and 
an  application  of  the  produce  is  directed  for  maintenance  and 
education  before  that  age;  and  the  survivor  attaining  that  age  was 
entitled  to  the  whole  fund  ;  and  those  dying  before  it  were  not  ti» 
have  any.  Therefore  children  were  necessarily  intended.  Ik^- 
sides  in  the  execution  of  their  intention  the  parties  expressed  the 
sense,  in  which  they  understood  it,  l)y  framing  the  settlement  to 
the  cliildren  subject  to  a  power  of  appointing  among  the  children. 
Therefore  I  am  unalde  to  extend  the  construction  of  either  the 
settlement  or  tlie  articles  beyond  the  children;  and  whatever  in- 
clination the  Court  has  shown  in  other  cases,  it  is  not  now  to  be; 
argued,  that  such  a  limitation  with  a  power  to  appoint  to  chil- 
dren can  extend  to  grandchildren.  The  cases  quoted,  which  were 
fully  discussed,  have  fixed  that ;  and  as  to  all  that  part  to  he  laid 
out  in  land  (which  is  material  here)  there  is  a  technical  rule, 
that  makes  it  impossible  in  the  limitations  of  real  estate  under  a 
power  to  carry  them  beyond  the  first  degree ;  because  it  would 
carry  it  beyond  the  legal  limits  of  lives  in  I  icing  and  twenty-one 
years  after.  If  therefore  children  are  the  limits  within  Avhich 
this  must  be  confined,  so  much  of  the  will,  as  goes  l)eyond  these 
objects,  to  whom  he  was  enabled  to  give  any  sliare,  cannot  Uxke 
effect. 

As  to  the  consequence  of  his  executing  the  jiowci-,  by  which  as 
to  certain  parts  he  has  embraced  objects  not  within  the  power,  if 
I  could  find  means  of  effectuating  the  general  purport,  though  not 
in  the  mode,  h'e  has  adopted,  of  extending  in  another  way  the 
benefit  of  the  appointment  to  the  grandchildren,  it  would  be  de- 
sira1)le  in  this  case.  The  case  is  unfortunate  as  to  the  eldest  son. 
It  is  probable,  that  out  of  regard  to  the  eldest  son  and  his  issue  he 
made  this  disposition;  but  that  intention  must  totally  fail,  unless 
by  construction  I  can  raise  an  estate  tail  in  the  son.  The  idea 
struck  me  at  first,  but  it  is  impracticable,      'i'his  din'cis  materially 
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from  I'ilt  V.  Jackson.  Without  entering  into  a  discussion  of  that 
case  and  the  objections  made  by  the  Attorney-General  to  Lord  Ken- 
yon 's  decree,  and  supposing  it  to  stand  as  a  clear  author- 
ity, it  would  not  enable  me  to  do  the  same  thing*  here;  [*  349] 
for  there  the  limitation  of  the  will  was  to  Mary  Smith  for 
life:  remainder  in  tail  to  lier  children  as  purchasers;  she  being 
entitled  under  that  settlement  to  a  vested  estate  tail  subject  to  ])e 
devested  by  the  appointment.  Therefore  there  was  not  that  diffi- 
culty, which  is  in  the  present  case,  in  construing,  that  he  reduced 
her  interest,  that  her  children  might  take  estates  tail  by  purchase ; 
and  that  that  might  be  executed  cy  pres  by  letting  the  estate  tail, 
she  had,  exist,  so  as  to  carry  over  the  benefit  to  her  children. 
Here;  it  is  a  power  to  Henry  to  appoint  to  children  in  such  shares 
as  he  thinks  fit.  No  estate  tail  is  given;  nor  is  any  intention  of 
that  sort  expressed;  but  the  children  would  take  either  by  the 
appointment,  or  for  want  of  it  distributively  ^jer  capita.  There- 
fore that  does  not  apply;  and  I  am  under  the  necessity  of  saying, 
the  interests  to  the  children  of  Henry  cannot  in  any  respect  take 
effect  either  as  to  the  land  or  the  money. 

It  was  argued,  that  tlie  appointments  to  Mrs.  Hobart  and  Mrs. 
Nvvave  giving  them  nothing  immediately,  but  only  contingent  in- 
teiettts  for  life,  are  illusory ;  and  therefore  the  whole  is  bad.  It 
would  be  a  very  hard  construction  to  hold,  that  by  the  part  of  the 
execution  of  his  power,  which  was  directed  towards  them,  he 
meant  to  illude,  and  make  a  gift,  that  is  in  fact  no  gift;  because 
in  the  manner,  he  conceived  it,  not  doubting  his  power  he  gave  an 
estate  to  the  husband  of  each  for  life ;  remainder  to  them,  if  they 
should  survive  their  husbands.  If  he  had  given  to  the  wife  for 
life,  and  in  case  the  husband  should  survive,  to  the  husband,  that 
would  have  been  a  substantial  gift  to  the  wife  ;  for  it  is  admitted,  a 
gift  for  life  is  sufficient.  Alexander  v.  Alexander,  2  Ves.  Sen.  640. 
He  has  done  the  same  thing;  for  the  husband  would  in  that  case, 
in  point  of  law,  have  taken  during  the  life  of  the  wife.  The  in- 
sertion of  the  name  of  the  husband  prior  to  that  of  the  wife  is 
doing  no  more  than  if  he  had  given  to  the  wife  first.  The  inten- 
tion therefore  not  being  to  illude,  but  to  give  in  effect  such  estate 
as  a  married  woman  could  take,  viz.,  for  the  benefit  of  the  hus- 
band as  long  as  the  coverture  should  continue,  it  is  not  illusory. 
But,  independent  of  that,  the  answer  of  the  Attorney-General  is 
full  and  unanswerable ;  that  the  Court  will  not  set  it  aside  as  illu- 
voL.  xxr.  — 24 
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ROTV,  where  the  ground  is  tliat  stated  in  this  testator's  will.    He,  hav- 
ing power  to  appoint,  provided  these  children  upon  marriage  with 

what  he  thought  an  adequate  settlement,  considering  them 
[*  850]   as  provided  for,  and  therefore  *  not  within  the  true  meaning 

children  to  he  provided  for  out  of   his  power.      Therefore 
there  is  no  defect  in  the  appointment  to  vitiate  the  whole. 

The  next  question  is,  Whether  the  whole  being  defective  as  to 
})art  should  be  totally  set  aside,  and  the  fund  be  distributed  as  in 
default  of  apjxnntment.  It  is  contended,  tliat  if  it  cannot  take 
effect  in  the  manner,  tlie  distrii)ution  was  made  by  the  testator's 
father,  the  (piestion  will  be,  what  he  would  have  done,  if  he  had 
l)een  apprised,  that  part  failing,  there  would  arise  an  inequality 
unforeseen  by  liiui  as  to  his  children.  The  answer  is,  nobody  can 
tell  what  he  would  have  done;  Ijut  that  is  not  a  ground  for  setting 
aside  the  whole ;  for  each  child,  to  whom  he  has  well  appointed, 
has  a  right  to  claim  that:  for  instance,  John  Bristow,  who  has 
£2000.  The  Court  has  no  right  to  take  that  away.  There  is  no 
reason  to  say  to  them,  "  You  shall  not  take  this,  because  the  inten- 
tion as  to  the  rest  cannot  take  effect. "  There  is  no  ground  to  re- 
.srind  the  gifts  to  them  of  their  parts.  T  asked,  wheth(n'  theie 
was  any  case,  where  the  whole  was  set  loose,  and  distributed,  as 
if  no  appointment  had  been  made,  l)ecause  part  of  the  appoint - 
mont  was  ])ad.  That  proposition  theieforc  is  untenable,  that  in 
case  of  a  flaw  in  the  execution  as  to  part,  the  whole  must  be  void. 
All  tlmt  is  well  appointed,  will  stand. 

The  consequence  is,  the  remainder  must  be  divided  as  in  defaidt 
of  appointment ;  unless  it  will  hold,  as  argued,  and  T  do  not  know 
how  to  state  it  as  to  this  case,  that  a  person  to  whom  a  specilic 
.■^hai'c  is  appointed,  shall  be  excluded  from  taking  any  of  the  nnap- 
pointed  share,  because  it  is  clear,  the  father  nieant,  he  should  have 
nri  more,  than  what  was  particularly  given.  The  doctrine  of  elec- 
tion cannot  a])ply,  where  there  is  no  otlier  subject  Init  that  to  be 
appointed.  Tt  never  can  be  applied,  but  where,  if  an  I'leetiou  is 
made  contrary  to  the  will,  the  inlerest,  tliat  would  ])ass  by  the 
will,  can  he  laid  hold  of  to  com]iensate  for  wliat  is  laken  away  : 
therefore!  in  all  cases  there  nnisl  be  some  free  disjiopalile  ])]()]iei'ty 
given  to  the  person,  whicli  can  lu-  made  a  compensation  i'oi'  what 
the  testator  takes  away.  Tliat  cannot  apply  to  this  ease,  ^vhere 
no  part  of  his  property  is  comprised  in  the  will  but  that,  wliieh 
he  had  ]iower  to  distribute. 
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The  consequence  of  this  opinion  is,  that  the  legacy  fund,  which 
is  [n'lsonal,  (iiiglit  to  be  (listiil)utiHl  cM^ually  among  the 
■■•■  chihlren  living  at  the  death  ot  John  Ijii.stow  ;  and  must  [*  .'^51] 
be  paid  to  them  ov  the  legal  representatives  of  such,  as 
.are  dead;  and  that  the  £20,737  4.s.  Id.  reduced  l)ank  annuities 
must  be  considered  as  land  ;  and  so  much  thereof,  as  is  declared 
ill  appointed,  belongs  to  the  children  living  at  the  death  of  John 
Bristow  as  tenants  in  common  in  tail  with  cross-remainders. 

Minton  v.  Kirwood. 

L.  R.  .-i  Ch.  OU-C'il  (s.  c.  :\7  L.  J.  Ch.  fi06). 

3Iarriage  Seltlement.  —  Power,  whether  confined  to  Issue.  —  Reference  to  [014] 
Uses,    whether   it   includes  a  Power.  —  Enfranrhisemt'ut  to   Cestui  qne 
lYusf.  —  Direction  thai  Vendor  shall  conreij. 

By  a  marriage  settlement,  reciting  only  the  intended  marriage,  and  that  it 
Jiud  been  agreed  that  the  lady's  property  sliould  be  settled  and  assured  to  the 
uses  after  mentioned,  freeholds  were  conveyed  to  the  use  of  the  wife  for  life, 
remainder  to  the  husband  for  life,  remainder  to  such  uses  and  upon  such  trusts 
as  the  wife  should  appoint,  and  in  default  of  appointment  to  uses  in  favour  of 
the  issue  of  the  marriage.  The  wife  covenanted  to  surrender  her  copyholds 
*■  to  the  uses  hereinbefore  expressed"  concerning  the  freeholds  :  — • 

Held,  that  the  power  of  appointment  was  general,  and  could  not  be  restricted 
to  a  power  to  appoint  to  is.sue.     Bristoiv  v.   Warde.  p.  ^iSfl,  ante,  explained: 

Held,  also,  that  the  covenant  to  surrender  the  copyholds  to  the  same  uses 
:jis  the  freeholds  made  the  copyholds  subject  in  equity  to  the  same  power  of 
appointment  as  the  freeholds,  tliough  powers  were  not  expressly  referred  to  in 
the  covenant. 

An  appointee  under  the  ])ower  was  admitted  to  the  copyholds,  and  obtained 
an  enfranchisement  to  himself  :  - 

Held,  that  the  concurrence  of  the  customary  heir  of  the  settlor  was  a  ques- 
tion of  conveyance,  and  not  of  title,  for  that  the  heir  clearly  had  no  beneficial 
interest. 

In  a  decree  for  specific  performance,  a  direction  that  the  vendor  shall  con- 
Aey  has  the  same  effect  as  a  direction  that  the  vendor  and  all  other  necessary 
parties  shall  convey. 

Order  of  Stuart,  V.-C,  affirmed. 

This  was  an  appeal  by  the  defendant,  a  ])urchaser,  from  an  order 
oil  further  consideration,  directing  specific  performance. 

On  the  1st  of  Jui>e,  1.S4S,  Susan  P>iggs  mortgaged  freeholds  in 
fee,  and  covenanted  to  surrender  copyholds  to  the  mortgagee. 

By  settlement,  dated  the  7th  of  Jinie,  1848,  made  on  the  mar- 
riage of  Susan  Bigg.s  with  the  jilaintifi",  reciting  the  intended  mar- 
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riage,  aud  that  upon  the  treaty  f(»r  the  marriage  it  was  agreed  that 
tlie  property  tlierein  mentioned  8hoiikl  be  settled  and  assured  to 
the  uses  thereinafter  declared  concerning  the  same,  Susan  Bigg& 
conveyed  her  freeholds  (subject  to  tlie  mortgage)  to  the  use  of  her- 
self and  her  heirs  until  the  marriage,  and  after  the  marriajie  ta 
the  use  of  herself  for  life,  remainder  to  the  plaintiff  for 
[*  615]  life,  *  remainder  "  to  such  uses,  upon  and  for  such  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject  to 
sucli  powers,  provisos,  declarations,  and  agreements,  and  charged 
and  chargeable  in  such  manner,  and  for  such  estate  and  estates, 
interest  and  interests,"  as  Susan  Biggs  should,  by  deed  or  will, 
appoint,  and  in  default  of  appointment  to  the  use  of  lier  children 
as  tenants  in  common  in  fee.  She  also  covenanted  with  T.  Worth- 
ing to  surrender  her  copyliolds,  "  to  hold  the  same  unto  the  said 
T.  Worthing,  his  heirs  and  assigns,  to  such  and  the  same  uses  a& 
are  hereinbefore  expressed  and  declared  concerning  the  freehold 
hereditaments,  or  as  near  thereto  as  the  nature  and  tenure  of  the 
property  will  admit. " 

The  marriage  was  solemnised,  and  shortly  afterwards,  the  wife 
having  been  admitted,  the  copyholds  were  duly  surrendered  to  the 
mortgagee  and  his  heirs,  subject  to  redemption  by  the  husband 
and  wife,  their  heirs,  suis,  executors,  or  administrators.  The 
mortcasee  never  was  admitted.  No  surrender  was  ever  made 
according  to  the  covenant  in  the  settlement. 

Susan  Minton  (formerly  Biggs)  died  in  1852,  having  previously 
made  a  will,  by  which  she  appointed  the  settled  property  to  the 
plaijitiff  and  his  heirs.  In  November,  185.3,  the  plaintiff  was 
admitted  to  the  copyholds,  and  in  November,  1864,  tlie  lord  of 
the  manor,  by  deed,  enfranchised  them  to  the  plaintilt'  and  hi.s 
heirs,  subject  and  without  prejudice  to  the  conditional  sinrender 
to  the  mortgagee.      The  mortgage  was  still  subsisting. 

The  plaintiff  having  contracted  to  sell  to  the  defendant  the 
enfranchised  copyholds,  and  he  having  taken  objections  to  the 
title,  the  present  suit  was  instituted.  Yice-Chancellor  Stuart 
made  a  decree  for  specific  performance,  with  the  usual  reference 
as  to  title,  and  wlien  a  good  title  was  first  shown,  and  witli  a  dec- 
laration that  the  concurrence  of  Susan  Minton 's  customary  heir 
was  not  necessary.  (L.  Pi.  1  Eq.  440.)  The  Lords  Justices,  on 
appeal,  varied  the  decree  by  striking  out  this  declaration.  Tlie 
chief  clerk  ccitified    tliat  a  good  title  had    been   slunvn,   and  the 
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tlefendant  moved  to  vary  the  certificate.  The  Vice-Chancellor 
refused  th(i  a])})licatic)n,  and  made  an  order  for  completion  of  the 
j)ur('hasc,  only  directing  the  vendor  to  convey,  without  the  addi- 
tion of  tlie  words  "  and  all  other  necessary  jjarties. " 

*Mr.  Joshua  Williams,  Q.  O. ,  and  Mr.  Bristowe,  for  [*  616] 
tlie  api'cllant :  — 

The  Vici:-Ci[AXCELLOit  clearly  decided  the  case  on  an  erroneous 
ground  on  the  former  occasion,  it  being  quite  impossible  to  hold 
that  the  mortgage  gave  the  equity  of  redemption  to  the  husband 
and  wife  as  joint  tenants.  Jackson  v.  Innes,  1  Bli.  104.  The  lius- 
band  had  no  legal  right  to  admittance,  and  acquired  no  legal  title 
]»y  it.  Zotich  V.  Forsc,  7  East,  186 ;  Mattheio  v.  Osborne,  13  0.  B. 
019;  Sfee/c  v.  IVa/Jrr,  28  Beav.  466.  The  heir  has  an  outstand- 
ing legal  estate,  and  JVilson  v.  Allen,  1  Jac.  &  W.  611,  does  not 
show  the  contrary.  But  we  say  he  has  also  a  beneficial  interest. 
Tlie  power  of  appointment  being  in  a  marriage  settlement  ought 
to  be  construed  as  a  power  to  appoint  to  issue  only.  Bristoiv  \. 
Wirrde,  2  Ves.  .3.36  (p.  356,  ante);  Cooke  v.  Briscoe,  1  I).  &  Wal. 
4)96  ;  Maclcinleii  v.  Sison,  8  Sim.  561  ;  Feorer  v.  Hassel,  1  J.  &  H. 
341.  At  all  events,  the  title  is  too  doubtful  to  be  forced  on  a 
purchaser.  P//rke  v.  JVaddingham,  10  Hare,  1.  The  legal  estate 
remained  in  Mrs.  Minton,  the  surrenderee  never  having  been  ad- 
mitted. Doe  V.  Tofield,  11  East,  246;  Rex  v.  MiUhnaii,  5  B.  & 
Ad.  2.54 ;  Doe  v.  Harrison,  6  Q.  B.  631. 

[The  Lord  Justice  Wood  referred  to  Holdfast  v.  CUq^liam,  1  T. 
\l  600.] 

The  copyhold  sidjsists  where  the  lord  grants  the  freehold  to  a 
stranger.  Murrel  \.  Smith,  4  Co.  Eep.  24;  rhillipsx.  Ball,  6  ('.  B. 
(N.  S. )  811;  Bell  and  Lan;ileifs  Case,  4  Leon.  230.  Xo  power 
was  created  over  the  copyholds,  the  covenant  being  only  to  sur- 
render them  to  the  "  uses "  declared  concerning  the  freeholds ; 
whereas  where  it  is  intended  to  create  the  same  powers  the  form 
always  used  is  "  to  the  uses,  and  with,  under,  and  subject  to  the 
powers,  provisos,  and  declarations, "  ex])ressed  and  declared  con- 
ceniing  the  freeholds. 

[Bernard  v.  Minshul,  Johns.  276,  Doe  v.  Bartle,  5  B.  &  A.  492, 
and  Hoddel  v.  rvfili,  33  Beav.  489,  were  also  refen-ed  to.] 

*  Mr.  Bacon,  Q.  C,  and  ]\Ir.  Blackmore,  for  the  plain-  [*  617] 
tiff,  were  asked  whether  they  wished  the  question,  whether 
the  heir  was  a  necessary  paily  to  the  conveyance,  to  lie  argued  at 
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the  present  stage,    and  .replied    tliat   tluiv  did    not.      They   were- 
accordingly  not  callc*!  u}ion. 

Sir  W.  I\v(;e  Wood,  L.  J.  :  — 

rt  may  he  iuift»rtunate,  but  certainly,  if  so,  it  is  entirely  the- 
fault  of  the  appellant,  that  the  appeal  should  be  presented  in  this 
stage.  AVe  aie  (doaily  of  opinion  tluU  the  concunence  of  the  rus- 
toniary  heir,  if  necessary  at  all,  is  merely  matter  of  conveyance,, 
for  that  there  is  no  such  ground  for  a  claim  on  his  ]inrt  to  any 
])eneticial  interest  as  to  make  it  reasonably  argualde  that  his  con- 
currence is  a  matter  of  title. 

As  regards  the  question  of  conveyance,  nothing  has  been  done 
which  prejudices  the  defendant.  Originally  there  was,  in  the 
decree  of  the  Vtce-Chaxcelloj<,  a  declaration  that  the  heir  was 
not  a  necessary  party  to  the  conveyance,  but,  on  appeal,  that  dec- 
laration was  struck  out,  leaving  only  the  common  reference  as  to- 
title,  and  an  in([iiiry  when  a  good  title  was  first  sho\\ii.  I'luler 
tliis  decree  a  certificate  was  made  that  a  good  title  had  been  shown, 
ami  a  motion  to  vary  the  certificate  has  been  refused.  A  decree 
for  sjiecitic  performance;  followed  as  a  matter  of  coui'se.  A  decree 
was  accordingly  made  that  the  plaintiff  should  convey.  It  does 
not  contain  tlie  words  which  are  sometimes  inserted,  "  all  other 
necessary  parties,  if  any,"  but  that  I  take  to  be  wholly  immate- 
rial, for  the  direction  tliat  the  plaintiff  shall  convey  includes,  iu, 
effect,  tlie  mortgagees  and  all  other  necessary  conveying  parties. 

Now,  all  we  have  to  consider  at  present  is,  whether  that  decree- 
is   A\rong,    and    it   ii]i]iears   to   us    that   it   is   entirely   right.      The- 
•  [uestion   whetlier  the  customary  heir   is  a   necessary  party  to  the 
eonveyanee,  if   it  is  to  be  argued   at  all,  must    be  argued  at  a  later 
stage  ftf  the   [iroceedings,  aiitl   if  the  defendant    sluinld   suffer  any 
inconvenience    from   ])ein<.>   brou"ht  here  a  second    time,    he  must 
icmendier  that  it  will   be  (Aving  to  Ins  having  come  here  prema- 
liii'cly.      1  think,    liowevcr,    that    lie  really  i-anie   here   l)ecaus(^  lii-^ 
wished  to  have  the  question  of  title  argued.      He  distinctly  raised 
u])on  his  answer  a  question  of  title,  namely,  that  Susan^ 
[*()1S]  Biggs  had  *  no  power  to  appoint  (he   pi()])erty  as  she  did, 
and  in   that  contention   we  are  of  n])iiiinii   that  he   is  en- 
tirely wiong. 

The  argument  on  behalf  of  the  defendant  is  twofold,  liisi,  tJiat 
as  the  deed  was  a  marriage  settlement,  an  inti'iil  ion    to   make  ade- 
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quate  provision  for  children  is  to  be  infcrvotl,  and  tliat  tlierefore, 
according  to  the  doctrine  of  Jh-istoT  \.  Word'-,  2  Vi;s.  M.'IG  (p. 
o5(i,  ante),  large  as  tlie  terms  niiiy  Ik-  in  which  the  power  is 
granted,  it  ninst  lie  cnt  down  to  a  power  to  a})[ioint  to  cliildren 
onl}'.  Secondly,  it  is  said  that  independently  of  that  qnestion, 
as  the  covenant  to  snrrender  the  copyholds  to  the  same  nses  as  aie 
declared  of  the  freeholds  does  not  refer  to  the  same  powers,  pj-o- 
visos,  declarations,  and  agreements,  as  are  contained  with  refer- 
ence to  the  freeholds,  no  ]Hnver  of  appointment  is  created  as  to  the 
copyholds,  for  that  the  nses  to  be  created  nnder  the  power  are  not 
Uses  expressed  concerning  the  freeholds  in  the  deed  creating  the 
power. 

Now,  first,  as  regards  By^isiow  v.  IVardc.  Every  case  of  course 
must  turn  upon  its  own  facts,  though  there  may  be  a  general 
principle  to  be  extracted  from  it.  The  decision  in  Bristoio  v. 
Wrirdc  tui'ned  peculiarly  upon  the  actiial  circumstances  of  that 
case,  as  I  had  occasion  to  observe  in  Pea  err  v.  Hassel,  1  J.  &  H. 
341,  founding  myself  u}»on  Lord  St.  Leonards'  observations, 
which,  of  course,  was  niore  satisfactory  to  me  than  simply  stand- 
ing on  my  own  judgment.  It  was  considered  l)y  that  noble  and 
learned  Lord,  and  I  concurred  in  holding,  that  Bristow  v.  Wardr 
is  not  a  case  which  can  be  considered  as  laying  down  the  general 
})rinci]de  —  that  in  a  marriage  settlement  you  are  to  restrict  the 
words  of  a  general  power  in  the  manner  in  which  they  were  there 
restricted.  There  they  were  restricted  on  account  of  the  peculiar 
words  used,  which  do  not  occur  in  the  present  case.  Tn  Peovcr  v. 
ffdsscl  1  had  to  consider  a  much  more  difficult  case  than  the  pres- 
ent, because  there  the  general  power  was  to  arise  only  in  the 
event  of  there  being  issue,  wdiich,  of  course,  if  we  were  at  liberty 
to  indulge  in  conjecture  as  t(j  the  intention,  would  furni.sh  a  very 
strong  ground  for  holding  the  power  to  be  confined  to  issue.  Li 
the  present  case  there  is  no  such  difficulty.  The  settlement  simply 
recites  that  a  marriage  is  intended  to  take  place,  and  thereupon  it 
is  agreed  that  the  property  shall  be  settled  and  assured  to 
the  uses  after  mentioned.  *  It  is  settled  to  the  wife  for  [*61iri 
life,  then  to  the  husband  for  life,  then  comes  the  power, 
and  there  is  nothing  in  the  recital  to  lead  to  the  inference  that  it 
was  intended  to  be  less  extensive  than  its  words  import,  and  I 
cannot  accede  to  the  argument  that  it  is  to  receive  a  different 
construction  as  regards  the  convholds,  f(jr  a  covenant  to  surrender 
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copyholds  to  the  uses  dechn-ed  of  freeholds  cannot,  in  my  opinion, 
be  considered  executory  in  tlie  same  .sense  as  marriage  articles  and 
other  agreements  resting  in  fieri. 

There  being,  then,  a  covenant  that  the  copyholds  are  to  be  sur- 
rendered to  the  same  uses  as  are  expressed  of  the  freeholds,  let  us 
look  back  to  what  the  uses  of  the  freeholds  arc,  and  it  will  be 
i^een  that  it  is  a  play  upon  words  to  say  that  the  power  is  not 
included.  The  first  limitation  after  the  life  estate  of  the  husband 
and  wife  is  to  such  uses  and  trusts  as  the  wife  shall  appoint. 
Then  the  intention  being  that  the  copyholds  shall  go  exactly  in 
the  same  way  as  the  freeholds,  it  is  a  correct  and  proper  way  of 
effectuating  that  intention  to  say  that  the  copyholds  shall  be 
limited  to  such  uses  as  are  expressed  of  tlie  freeholds,  some  of 
the  uses  expressed  being  such  uses  as  Susan  J>ig'gs  should  ajjpoint. 
Probablyj  in  cases  where  there  are  numerous  complicated  powers 
taking  effect  by  way  of  proviso  in  derogation  of  the  uses  limited, 
as,  for  instance,  in  the  case  of  powers  of  sale  and  exchange,  it  is 
right,  ex  majori  cauteld,  to  refer  expressly  to  the  power,  as  is  done 
in  the  common  form  referred  to  in  argument.  Here  there  is  noth- 
ing but  a  continuous  series  of  declarations  of  uses  as  to  the  free- 
liolds,  and  to  say  that  it  is  doubtful  whether  a  covenant  to  surrender 
copyholds  to  the  uses  expressed  of  the  freeholds  includes  the  lim- 
itation to  sucli  uses  as  the  wife  should  appoint,  would,  I  think, 
lie  an  abus'c  of  the  doctrine  of  the  Court,  which  ought  not  to  be 
];ushed  further  than  it  has  been,  that  the  Court  will  not  compel  a 
jiiuchaser  to  take  a  doubtful  title. 

The  question,  then,  is  reduced  merely  to  a  matter  of  convey- 
ance, for  we  consider  that  the  attempt  to  distinguish  this  case 
from  Wilson  v.  Allen,  1  Jac.  A  W.  611,  wholly  fails.  Sir  T. 
Plumer  there  says  (1  Jac.  &  W.  ]).  ()20,)  :  "  It  is  clear  that  tlie 
lord  may,  in  general,  convey  the  freehold  of  the  land  to  a  stranger; 
it  is  true  that  will    not  operate  as  an  enfranchisement,  because 

the  act  of  a  stranger  cannot  affect  the  tiMiure  of  the 
[*  020]   *  tenant,   which  is,   therefore,   not  changed   by  tin;  lord's 

parting  with  the  freehold."  P)Ut  where  the  equitable 
owner  lias  been  adiuittiMJ,  and  so  is  registered  as  the  tenant  of  the 
lord,  and  an  enfranchisement  is  made  to  him,  the  learned  dudge 
says :  "  The  trustee  cannot  then  object  and  oppose  the  act  of  his 
cestui  que  trufit ;  he  cannot  insist  on  keeping  the  cojiyhold  alive, 
nor  can  he  refuse  to  do  whatever  may  be  necessary  to  cunipletA^  in 
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])oint of  form  that  which  is  already  suhstantially  done. "  In  tlie 
present  ease,  theiet'orc,  the  eusloniary  h(Mr,  having  no  chiim  what- 
ever to  any  henetieial  interest  in  the  property,  cannot  oppose,  as 
against  his  cestui  qoc  truM,  that  wliicli  lias  here  heen  done.  It 
seems  to  ns,  therefore,  that  this  is  sini[)ly  a  qnestion  (jf  conveyance 
and  nothing  else,  and  that,  looking  to  all  the  circnnistances  of  the 
ease,  the  present  appeal  must  be  dismissed,  and  dismissed  with 
costs. 

Sir  C.  J.  Selwyn,  L.  J.  :  — 

It  has  been  much  pressed  on  us  in  this  case  that  it  would  be  a 
great  hardship  for  the  purchaser,  on  tlie  fourth  hearing  of  this 
matter,  and  on  the  second  hearing  before  the  Court  of  Appeal,  not 
to  have  a  determination  of  the  real  matter  in  controversy.  Cer- 
tainly, if  that  were  a  correct  representation,  I  should  be  very  un- 
willing to  l)e  a  party  to  the  infliction  of  any  such  hardship,  but  I 
think  tliis  subject  may  be  looked  at  in  two  lights,  — with  reference 
to  substance  and  form.  The  only  matter  of  substance  is  the  ques- 
tion whether  there  is  any  beneficial  interest  in  the  heir  of  tlie 
settlor,  or  such  a  doidit  as  to  the  existence  of  that  interest  as  can 
be  considered  an  objection  to  the  title  ?  That  is  a  question  of  sub- 
stance, and  upon  that  we  express  a  clear  and  decided  opinion. 

I  entirely  concur  in  the  opinion  which  has  been  expressed  by 
the  Lord  Justice,  that  this  is  the  case  of  an  executed  settlement 
not  of  an  executory  instrument.  It  is  admitted  to  be  entirely 
executed  and  completed  as  regards  the  freeholds,  and  so  far  ns 
the  copyholds  are  concerned,  although  it  is  true  tliat  something 
remains  to  be  done  l)y  performing  the  covenant  to  surrender,  yet 
as  regards  the  declaration  to  uses  the  instrument  is  completely 
executed  and  settled,  because  all  that  has  to  be  done  is  to  insert 
in  the  surrender  the  same  words  that  are  used  with  reference  to 
the  settlement  of  the  freeholds. 

*  The  argument,  then,  is  reduced  to  the  two  points  to  [*  621] 
which  the  LoED  Jfstice  has  adverted.  As  to  the  question 
wlietlier  the  settlement  in  its  terms  was  controlled  by  the  recital, 
it  appears  to  me  impossible  to  hold  that  where  there  is  an  agree- 
ment for  a  settlement,  and  that  the  property  is  to  be  settled  and 
assured  to  the  uses  thereinafter  declared,  and  you  find  there  is 
first  a  limitation  to  the  lady  for  her  life,  afterwards  to  the  hus- 
band for  his  life,  and  then  a  general  power  of  appointment  given 
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to  the  wife,  and  in  default  of  ai)poiiitiuent  limitations  to  tlio  diil- 
dreu,  and  ultimately  to  the  Avife  and  her  heirs  —  this  is  not  a 
settlement;  hut  that  has  really  been  the  contention.  1  tliiidv  it 
would,  perha^is,  be  going  too  far  to  say,  after  the  argument  wo 
have  heard,  that  this  is  not  an  argualjle  question,  but  all  I  can  .say 
is,  tliat  the  veiY  able  and  learned  ar^^umenl  which  we  have  had 
the  pleasure  of  listening  to  has  convinced  me  that  there  is  no  sub- 
stance whatever  in  the  case  which  is  sought  to  be  put  forward  to 
establish  the  existence  of  a  beneficial  interest  in  the  heir-at-law. 
I  think  that  the  other  question  which  we  are  supposed  now  to 
leave  luidecided,  viz.  :  —  whether  he  is  a  necessary  conveying 
party,  is  not  a  question  tliat  has  yet  arisen  at  all;  and  it  would 
be  going  beyond  the  province  of  this  Court  if  we  were  to  speculate 
im  the  probability  of  some  idle  contention  being  raised  on  his 
part,  and  decide  a  question  which  may  never  arise,  and  can  only 
arise  by  reason  of  his  refusing  to  do  what  can  do  him  no  possible 
harm,  viz.,  convey  for  the  further  satisfaction  of  tlie  pujchaser  any 
interest  which  he  may  have.  I  think  it  is  unnecessary  to  decide 
on  the  present  occasion  whether  tlie  heir  has  any  legal  estate  or 
interest  wliateve)";  that  may  be  a  matter  of  considerable  doubt, 
but  I  trust  that  the  good  sense  of  the  parties  will  lead  them  to 
ndopt  such  a  course  that  it  will  not  have  to  ])e  raised. 

T  quite  agree  with  the  I.ori)  .Tistich,  that  under  the  present  cir- 
cumstances the  appeal  should  l)e  dismissed  with  costs. 

ENGLISH   XOTES. 

The  case  of  I>risto(r  v.  U'on/r  lias  been  here  set  fortli  at  leiitith.  as 
it  has  been  frequently  citcil  ii|m)1]  various  points,  as  well  us  ltcin;4'  uii 
;iutln>ritv  fm-  the  t'oi'iner  i»i';incli  of  the  rule.  Tlir  oritieisni  of  tlic  Judi;- 
nieiit  in  the  bitter  case,  Minimi  y .  Kiricood,  shows  thai  the  ili.-l  iiicl  ion 
indicated  by  the  rule  can  only  he  iiijplied  within  \ cry  iiuiTow  liiiiils. 

AMKKK  AN    XoTES. 

Brislow  V.  WdTflc.  with  other  cases,  is  cited  in  4  Kcnt'>  ('uninientaries,  *;;4.'', 
us  authority  for  the  proposition  that  "the  intention  of  Die  donor  of  the  po\\<  r 
is  tlie  great  principle  tliat  j^overns  in  the  constiiiction  of  powers;  and  in 
furtherance  of  the  object  in  view,  the  Courts  will  v;iry  the  form  of  execufiiiL; 
tJK'  power,  and,  as  the  case  may  require,  either  I'uhirLr''  a  limited  to  a  general 
power,  or  cut  down  a  general  ])ower  to  a  particular  purpose." 

Hut  a  power  general  in  terms  will  not  be  cut  down  to  u  particular  ]>o\v.cr 
unless  an   intent  to   do  so  is   ap|)arejit  from  the  instrument  conrening  the 
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■power.       ThoTnpson  \.  Garwood,  3  Whartoii   (Peiui.),  "287;    81  American  !)•'- 
■cisions,  oO'J. 

In  general,  powers  are  to  be  construed  in  \\\it  liglit  of  tlie  purpose  wliicli 
till'  donee  is  appointed  to  accomplish,  and  the  intent  of  the  donor  as  to  the 
if.ode  of  its  accomplishment.  Capal  v.  McMillan,  8  Porter  (Ala.),  197;  Nerin 
V.  Gillespie,  .V;  Maryland.  :\-20;  Jackson  v.  Vceih'r,  11  Johnson  (N.  Y.).  169; 
Wilxon  V.  Troii/i.  -J  Cowen  (N.  Y.),  195;  14  American  Decisions,  45^;  18  Ameri- 
<;an  &  Eng.  Encycl.  of  J^aw,  1st  ed.  895. 
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(1791.) 

KULK. 

Whenever  a  man,  having  power  over  an  estate,  does  a 
legal  act  showing  the  intention,  in  discharge  of  moral  or 
natural  obligations,  to  execute  tlie  power,  the  Court  will 
•operate  upon  the  conscience  ot"  the  person  otherwise  en- 
titled, to  make  him  perfect  this  intention. 

Hervey  v.  Hervey. 

1  Atk.  r>r,i-.')f,f). 

Pdirer.    —  Defectire    l-l.n  cnlloii. 

A  Court  of  ecjuity  will  supply  a  defective  execution  of  powers,  as  well  [561] 
in  the  case  of  youngt-r  children  and  a  provision  for  a  wife,  as  in  favour 
of  purchasers  or  creditors. 

Edward  Hcnvey,  the  fathei',  by  sctrlcni'.'iil  made  on  liis  own 
niarriatre  with  his  first  wife,  the  motlun'  ol'  tlic  defendant  Michael 
Hervey  the  son,  was  tenant  for  life  of  tlie  family  estate  which  was 
very  large,  with  a  })ower  to  make  a  iointure  on  a  second  wife  of 
£600  per  a niiiiin,  remaindei'  in  tail  to  his  first  and  other  sons. 

On  the  marriage  of  tlie  defendant  the  son,  it  was  agreed  that  a 
recovery  shonld  be  suffered  to  bar  the  u.ses  of  the  former  settle- 
ment; that  in  consideration  of  XoOOO  part  of  the  portion  paid  to 
the  father,  the  defendant  shoidd  be  put  into  immediate  possession 
ji)i  ]iart  of  tlio  ostato.  and  as  to  the  rest  it  was  to  be  settled  on  the 
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father  for  life,  witli  power  for  him  to  make  a  joinliiro,  of  such  of 
the  lands  as  he  thought  proper,  not  exceeding  £600  [kv  annnm 
remainder  to  the  son  in  tail,  remainder  over,  and  the  settlement 
was  made  accordingly  (by  indentures  bearing  date  the  22nd  and 
23rd  days  of  July,  1715,  and  in  the  release  there  was  the  usual 
covenant  from  Edward  and  Michael  to  make  further  assurances). 

Hervey  the  father,  before  his  marriage  with  the  plaintiff  his 
second  wife,  whose  maiden  name  was  Mary  Carteret,  by  his  deed, 
dated  the  5th  of  May,  1725,  conveyed  all  the  premises  in  the- 
settlement  contained,  limited  to  him  for  life,  of  the  yearly  value 
of  £900  to  trustees  (and  their  heirs  during  the  lives  of  the  said 
Edward  and  his  intended  wife),  in  trust,  in  the  first  place,  to  pay 
£100  clear,  as  pin-money,  to  the  intended  wife  during  the  covert- 
ure ;  and  upon  this  further  trust,  if  she  survive  her  husband,  to 
])ay  the  plaintiff  £300  ^?(3r  annum  rent-charge  to  his  wife  for  her 
jointure,  and  to  permit  the  defendant  to  take  the  profits  of  the 
estate,  provided  he  did  not  interrupt  her  in  the  receipt  of  the  £'500 
per  annum,  which  was  declared  to  be  in  bar  of  dower  of  the  wife, 
or  of  any  jointure  on  any  other  land. 

The  marriage  took  efl'ect. 

By  a  second  deed  Hervey  tlie  father  gives  his  wife  another  £:'>00 
jjcr  annum  clear,  as  a  further  provision  by  way  of  jointure. 
[*  562]  *  And  by  a  deed  of  the  15th  of  January,  1731  (reciting 
the  two  former  executions  of  the  power  and  for  the  nnne 
eU'ectual  secnving  the  payment  of  the  said  sums  of  £100,  £300, 
find  £300,  at  the  times  therein  mentioned,  &c. ),  as  a  further  juo- 
vision  for  the  wife,  and  in  execution  of  the  power,  Hervey  the 
father  conveyed  all  the  said  premises  to  the  same  trustees  in  the 
former  deed,  to  raise,  during  the  joint  lives  of  the  husband  and 
wife,  the  said  sum  of  £100  ^^r  annum  for  ])in-money,  and  the  net 
sum  of  £600  per  nnnum  as  a  provision  foi'  licr  in  case  she  survive 
her  husband,  in  liar  of  all  other  ])ii»visions  before  made;  and  in 
this  settlement  is  the  following  declaratory  clause. 

"  It  is  hereby  declared  and  agreed,  by  and  between  all  tlie  par- 
ties to  these  presents,  that  it  is  the  intention  of  this  deed,  and  of 
the  ])receding  ones,  to  secure  a  jointure  to  his  then  wife,  not  ex- 
ceeding £600  per  annum. " 

No  recovery  was  ever  suffered  in  pursuance  of  the  agreement 
made  on  the  son's  marriage. 

Mrs.   Mary  Carteret,  now  Hervey,   suivivcd   her  husband,   and 
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has  brought  her  bill  against  his  sou  Michael  Tlervey,  and  the  trus- 
tees under  the  several  deeds,  to  have  the  benefit  of  those  provi- 
sions,  all  or  some  of  them. 

Loud  Chaxcellok  (Lord  Hakdwicke).  —  The  first  thing  to  be 
considered  is  the  construction  of  the  power  under  the  deed, 
between  Edward  and  Michael  Hervey. 

It  is  very  plain  that  this  was  a  power  in  Edward  Hervey  to 
settle  a  jointure  upon  any  after-wife,  and  so  toticii  quoties  upon  any 
siib.seijueut  mai'riage ;  it  is  a  power  likewise  to  settle  and  assure, 
that  is,  to  convey  a  legal  estate;  but  then  it  is  limited  in  point 
of  value,  f(U'  lie  could  not  settle  all  the  manor,  but  only  so  much 
•as  would  amount  to  £600  a  year,  and  that  only  during  the  natural 
lif3  of  such  wife. 

It  is  very  certain,  nor  is  it  denied  by  the  plaintiff's  counsel,  that 
Mr.  Edward  Hervey,  in  point  of  law,  could  not,  by  virtue  of  this 
power,  settle  an  annuity  clear  of  taxes  upon  any  after-marriage, 
l)y  way  of  provision  for  the  wife. 

Let  us  then  consider  in  what  manner  Mr.  Edward  Hervey  has 
executed  this  power. 

In  the  first  place,  he  conveys  all  the  lands  which  were  subject 
to  the  power  to  trustees,  not  to  the  intended  wife,  for  raising  a 
clear  £300  jjcr  annum: 

By  the  second  deed,  to  raise  £300  more,  clear  of  taxes,  &c. 

And  by  the  third  deed,  he  recites  that  he  intended  only  to  secure 
to  her  £600  ^^^r  annum  and  no  more,  by  all  those  deeds. 

Now  upon  this  state  it  appears  to  me,  that  the  execution  of  the 
power  is  absolutely  void  in  law  and  equity. 

For  the  power  is  to  settle  lands  for  a  jointure,  or  provi-   [563] 
sion,    not  exceeding  £600  2)er  annum,   and    he  has  settled 
£900  per  annum. 

The  words  jointure,  or  provision,  are  synonymous  terms  ;  but  this 
is  a  conveyance  to  trustees,  which  is  in  point  of  law  no  jointure ; 
for,  to  make  it  so,  the  conveyance  (night  to  be  to  the  wife  herself. 

Mr.  Edward  Hervey  too  has  conveyed  a  clear  estate  of  £600  per 
annum,  which  is  likewise  contrary  to  the  power. 

As  this  is  undeniably  void  in  law,  consider  how  it  will  stand 
in  equity,  and  I  say  it  is  void  there  too ;  but  when  I  say  void 
there,  I  do  not  mean  that  this  Court  will  not  go  as  far  as  possible 
to  supply  a  defect  in  the  executiim  of  siich  a  p'ovv:;-. 
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In  the  present  case,  neither  of  the  parties  can  possibly  have 
what  was  originally  intended  them  by  the  jjower;  for  in  respect 
of  Mr.  Michael  Hervey,  the  defendant,  it  is  contrary  to  what  was- 
stipulated  between  him  and  his  father ;  for  here  is  a  clear  lent- 
cliarge  issuing  out  of  his  estate,  instead  of  being  subject  to  taxes, 
ike,  and  in  respect  to  the  plaintiff,  there  is  not  what  was  stipu- 
lated for  her,  because  the  power  will  not  extend  to  give  a  clear 
rent-charge. 

It  has  been  rightly  observed  by  the  bar,  that  a  Court  of  equity 
will  supply  a  defective  execution  of  powers,  as  well  in  the  case 
of  younger  children  and  a  provision  for  a  wife,  as  in  favour  of  pur- 
chasers or  creditors. 

But  the  counsel  for  the  defendant  insist,  that  this  relief  is 
applicable  only  to  a  wife  unprovided  for,  and  tliat  here  the  wife 
is  provided  for  by  the  settlement  previous  to  the  marriage. 

But  as  the  whole  which  has  been  done  in  this  case  is  directly 
contrary  to  the  power,  she  must  be  looked  upon  as  a  wife  unpro- 
vided for. 

The  case  of  S7mth  v.  Asliton,  Cha.  Ca.  263,  and  Tullet  v  Toilet, 
2  P.  Wms.  489,  before  the  late  Sir  Joseph  Jekyll,  sufficiently 
prove,  that  where  powers  are  defectively  executed,  this  Court  will 
supply  them  notwithstanding. 

Upon  these  authorities,  and  many  more  which  might  be  men- 
tif)ned,  thei'e  can  be  no  doubt  but  if  a  tenant  for  life,  who  lias 
such  a  power,  does  after  marriage  execute  the  power,  though  de- 
fectively, yet  it  shall  be  supplied. 

I  am  of  opinion,  here,  that  the  wife  cannot  have  what  was 
stipulated  for  her,  previous  to  her  marriage,  cairied  into  exe- 
cution; for  if  I  should  so  decree,  it  would  be  breaking  in  upon 
the  agreement  under  the  deed  between  Edward  and  Michael 
Hervey. 

Then  taking  it  upon  tliis  footing,  she  must  be  considered  as  a 
wife  unjirovided  for:  and  if  so,  .she  is  clearly  entitled  to  the  re- 
lief of  this  Court,  according  to  the  authorities  before  mentioned, 
'i'his  case,  in  some  respects,  differs  from  any  other  that  has  been 
cited,  viz.,  Bath  and  }founta(jit(''s  Case,  Select  Ca.  in  Chanc.  T),"), 
2  C'h.  Hep.  417,  &c. ,  because  in  them  there  was  a  provision,  luil 
a  defective  one. 

Tlien  it  falls  pretty  njuch  within  the  rules  of  a  wife,  or  child 
uiijirov  !(!ed    for,    by  defective    provisions;    under   a   will  ;    and   to 
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tliis  purpose  the  ca.se  of  Wieks  v.  Uni,  decreod  Ly  Lord  [564] 
('owPER,  1717,  is  applicable. 

One  reason  that  weighs  greatly  with  mc  in  the  decree  I  am  go- 
ing to  make,  is  this,  Tliat  if  the  wife  had  claimed  the  £000  per 
annum  without  setting  forth  any  consideration,  but  merely  as  a 
voluntary  gift  from  her  husband,  there  is  no  doubt  but  the  Court 
would  have  given  it  her,  and  it  \V(nild  be  very  absurd  to  say,  that 
because  she  sets  forth  in  lier  bill  a  valuable  consideration  for  a 
part,  therefore  she  shall  lose  the  whole. 

If  there  had  been  any  proof  in  this  cause  of  lier  using  unwar- 
rantable means  to  insinuate  herself  into  the  favour  of  an  old  man, 
and,  by  imposing  upon  his  weakness,  had  gained  anything  clan- 
destinely, it  might  have  had  some  weight;  but,  in  the  present 
case,  there  is  not  so  much  as  a  suggestion  of  this  kind,  and  besides 
too,  she  brought  a  considerable  fortune  in  marriage. 

The  main  argument  in  Lord  Covcntnjs  Case,  2  1'.  Wms.  222, 
Stra.  596,  9  Mod.  12  (s.  c.  Maxims  in  Equity,  last  case),  was, 
that  there  was  a  non-execution  of  the  power,  but  there  has  always 
been  a  distinction  between  a  non-execution,  and  a  defective  execu- 
tion of  a  power. 

Here  the  declaratory  clause  in  the  last  deed  has  supplied  any 
defects  that  might  be  in  the  former,  and  the  natural  conse(pience 
of  this  is,  that  the  parties  waive  all  benefit  which  might  accrue  to 
them  from  the  other  settlements,  and  are  contented  witli  tlie  pro- 
vision that  is  made  pursuant  to  the  power. 

That  clause  which  impowers  the  sou  to  liold  the  estate,  pro- 
vided he  pays  X600  per  annum  neat  to  the  trustees  for  the  wife,  is 
not  within  the  power,  and  consequently  void,  and  no  conveyance 
can  be  pursuant  to  the  power,  but  what  is  to  the  wife  herself  only. 

I  must  therefore  decree  tlint  the  plaintiff  is  entitled  to  have  the 
said  £600  made  good  out  of  the  lands  in  (question  according  to  the 
power  in  the  settlement  of  the  23rd  July,  1715,  Eeg.  Lib.  A.  1739, 
fol.  278;  that  Micluud  Hervey,  and  the  other  defendants  the  trus- 
tees, do  convey  and  assure  to  the  plaintitf,  a  jointure  not  exceed- 
ing £600  per  annum,  and  that  the  Master  shall  out  of  the  manor 
subject  to  the  power,  take  such  lands  as  shall  be  sufficient  fen-  that 
purpose,  but  to  be  made  liable  to  taxes,  repairs,  &c. ,  in  the  same 
manner  with  other  landed  estates,  and  the  plaintifT  to  hold  and 
enjoy  the  said  lands  against  the  defendant,  and  all  other  persons 
durinu  her  life. 
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This  cause  was  reheard  on  the  21st  of  July,  1740. 

Mr.  Noel  counsel  for  the  defendant  Michael  Hervey  argued, 
That  as  the  portion  which  the  plaintiff  brought  in  marriage,  wa.s 
only  £2000,  that  the  settlement  of  £300  jjer  annum  is  much  more 
tlian  adequate  to  that  fortune. 

He  insisted  that  the  first  settlement  is  sucli  an  a}ipniiiimeut, 
])oth  in  law  and  equity,  as  is  a  full  and  absolute  perforuiaiicc  of 
the  power  reserved  under  the  settlement,  made  upon  the  marriage 
of  the  defendant  Michael  Hervey,  and  therefore  that  the  second 
deed,  executed  after  the  marriage  of  Edward  Hervey  with  the 
plaintiff,   ought  to  be  considered  as  merely  voluntary. 

The  conveyance  to  the  intended  wife  under  the  tirfet  deed  was  to 
trustees ;  it  has  been  objected  that  it  ought  to  have  been  a 
[5G5]  legal  conveyance  of  a  legal  estate  to  the  wife  her.self,  and 
therefore  the  conveyance  to  trustees  is  improper. 

To  which  I  answer,  that  liy  the  power  the  father  was  to  have  a 
liberty  of  making  such  a  jointure  or  provision,  as  did  n^t  exceed 
the  rents  and  profits  of  an  estate  of  £(i00  per  annum,  and  though, 
as  an  express  estate  has  not  been  limited  to  the  wife  herself  for 
life,  it  is  not  properly  a  jointure,  yet  in  this  Court,  by  way  of 
provision,  it  may  be  construed  a  due  performance  of  the  power. 

For,  First,  It  is  a  good  execution  of  the  power  at  law. 

Secondly,  If  not  good  at  law,  it  is  certainly  in  equity. 

Under  the  deed  of  1725,  it  was  agreed  between  Kdward  Hervey 
the  father,  and  his  intended  wife  the  plaintiff,  that  after  the  rent- 
charue  of  £.'')00  a  vear  out  of  an  estate  of  £600  a  year,  tlie  residue 
of  the  rents  and  profits  should  go  to  his  son  the  defendant  ]\Iichael 
Hervey. 

Therefore,  as  these  are  parties  able  to  contract  in  a  Court  of 
equity,  this  must  Ije  considered  as  good,  l^y  way  of  agreement, 
and  any  further  addition  which  the  wife  had  after  the  marriage, 
must  be  considered  merely  as  a  bounty,  and  fur  so  mucli  she  is 
only  a  volvmteer. 

He  cited  Scrape  v.  Offley  (4  Bro.  P.  C.  237),  in  the  House  of 
Lords,  the  24th  of  March,  1735-6,  in  order  to  slunv,  by  that  case, 
that  the  Court,  where  a  wife  is  provided  for  before,  will  not  aid 
and  assist  the  defective  execution  of  a  jMjwer  under  any  second 
settlement. 

I  do  likewise  insist,  tliat  the  trustees  were  equally  trustees  for 
Mr.  I\Iichael  Hervey  the  .son,  as  for  the  wife  of  Edward   Ht>rvey 
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the  liiLher,  ;uul  that,  as  the  estate  was  then  out  of  the  father  and 
in  the  trustees,  if  they  had  euuveyed  according  to  the  trust,  it 
would  have  been  no  breach  of  their  duty. 

The  second  settlement  gives  a  rent-charge  of  ftiOO  a  year,  whicli 
is  bad  in  substance,  because  it  is  impossi])le  an  estate  of  £600  x^er 
(innum  in  land,  can  produce  a  neat  sum  of  £600,  and  where  a  per- 
son has  exceeded  all  bounds  of  his  power,  I  do  not  know  that  this 
Court  hath,  in  any  instance,  reduced  that  excess  within  the  true 
limits  of  the  power,  but  has  been  always  held  a  void  execution  of 
the  power. 

It  has  been  objected,  that  the  wife  claimed  part  as  a  volunteer, 
and  part  as  a  purchaser,  and  therefore  it  would  be  hard  to  say,  in 
a  Court  of  equity,  that  when  a  person  is  allowedly  a  purchaser  for 
part,  this  Court  will  not  supply  the  defective  execution  of  a  power. 
To  this  I  answer,  that  under  the  first  settlement,  the  plaintiff  was 
certainly  a  purchaser  for  a  valuable  consideration,  by  virtue  of  her 
fortune  of  £2000,  but  that  the  settlement  of  IT.'U  is  separate  and 
independent  from  the  former,  and  she  was  there  only  a  volunteer. 
The  case  principally  relied  on  by  the  other  side  is  Toilet  v.  Toilet, 
2  P.  Wms.  4S9,  but  there  is  a  very  material  one  for  the  defendant, 
and  which  was  not  mentioned  at  the  former  hearing,   the 
case  of  Layer  v.  Cotter,  1  P.  Wms.    G2o,   and  heard  before  [566] 
Lord  Chancellor  King  in  1731,  where  it  is  laid  down,  that 
equity  will  aid  a  defective  execution  of  a  power,  provided  it  is  for 
a  valuable  consideration. 

Upon  the  whole,  he  insisted  that  the  present  is  a  new  case,  and 
110  authority  whatever  cited  that  comes  up  t<.)  it. 
Mr.  Wilbraham  of  the  same  side  :  — 

The  question  is.  Whether  the  first  settlement  is  good  in  law 
and  equity. 

Secondly,  If  it  be  good  in  law  and  equity,  whether  this  Court 
will  supply  a  defective  execution  of  a  power,  under  a  second  or 
third  settlement,  where  they  are  undeniably  bad  in  law  ;  he  cited 
the  ca.se  of  Xeirport  v.  Savfit/e,  before  Lord  Chancellor  Taluot, 
and  Thv\i/(itrs  v.  Di/e,  2  Vern.  80,  to  show,  that  where  a  person 
has  a  power  of  charging  lands  to  such  of  his  children,  and  in  such 
shares  and  pro])ortions,  as  he  by  any  writing  shall  appoint;  he 
may  not  only  limit  the  land  to  any  of  his  children,,  but  may 
<.'harge  the  lands  witli  ;i!iy  rout-charge,  or  sum  of  money,  for  any 
-of  his  children. 

VOT..    XXI.  — "Jo 
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£80  ])er  awixum  rent -dun  <^e  is  looked  ii})on  by  conveyancers  as 
a  reasonable  provision  tor  a  portion  ot  £1000,  and  if  the  settle- 
ment in  the  present  case  had  been  £320  ^yt-r  annuni  clear,  it  would 
have  been  douMe  the  laovision  that  is  n.sual  for  it:  beinc  four 
times  £80  jjcr  annion. 

Mr.  Attorney-General  for  the  plaintiff  said  :  — 

That  under  the  settlement,  in  which  Mr.  Hervey  the  father 
reserved  this  power,  he  may  be  called  a  purchaser  of  it  from  the 
son,  the  defendant  Michael  Hervey,  because  he  absolutely  gave 
up  an  estate,  in  which  he  had  his  life,  to  the  son  immediately  in 
possession. 

It  is  admitted  by  the  counsel  on  all  sides,  that  the  power  is  not 
well  exec.'uted  in  law,  under  the  settlement  of  1  725,  therefore  the 
execution  of  tlie  power  is  void,  but  equity  will  supply  a  defect  in 
the  execution,  and  cited  the  case  of  Kettle  v.  Ton: nfihcnd ,  1  Salk. 
187,  where  it  was  held,  that  equity  will  supply  a  defect,  in 
favour  of  a  son  or  daughter,  and  that  it  is  not  material  that  such 
a  son  was  provided  for  before,  nor  how  far. 

^Ir.  Murray  of  the  same  side  :  — 

This  is  a  power  that  may  be  executed  piece-meal,  jtart  at  one 
time,  and  part  at  another. 

If  a  wife  had  any  former  provision,  that  is  defective  under  the 
execution  of  a  power,  the  counsel  for  the  defendant  take  it  for 
granted,  without  producing  any  instance,  or  even  a  dictum  of  the 
Court,  that  e(iuity  will  not  supply  any  defect  in  a  latter  provision 
for  the  benefit  of  a  wife. 

He  cited  the  case  of  Walts  v.  Bullas,  1  V.  AVms.  00,  to  show- 
that  a  voluntary  conveyance  made  to  a  brother  ot  the  half  blood, 
though  void  and  defective  at  law,  will  be  made  good  by  a  Court 
of  equity ;  and  that  as  the  considerati(.)n  of  blood  would  at  common 
law  raise  a  use,  and  as  before  the  statute  of  the  27  Hen.  VIII.  such 
cestui  que  use  might  have  compelled  an  execution  of  the  use  in  a 
Court  of  equity,  so  would  this  imperfect  conveyance  raise  a 
[567]  trust,  and  consequently  ought  to  be  made  good  in  ecpiity. 

Lord  ( 'HANCRLLOK.  —  As  this  case  is  attended  with  some  particular 
circumstances,  I  am  not  sorry  it  has  lieen  re -heard ;  for  if  I  had 
seen  any  reason  to  have  changed  my  opinion,  I  should  not  have 
Iieen  ashamed  of  doing  it,  but  after  hearing  it  fully  aigued  on  the 
part  of  the  defendants,  I  still  continue  of  the  same  opinion. 
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T  will  lint  repeat  what  T  said  Ix-foiv,  but  ratliei'  apply  myself  to 
fvive  ail  ansNvei-  to  Avliat  seems  in  ]h'  the  piiueipal  reason  urged  for 
a  re-heariug. 

The  general  argiiiueiil  is,  iht;  \alidity  of  the  first  settlement,  at 
least  in  a  Court  of  e(piity  ;  but  1  take  it  to  be  clear,  that  the  deed 
of  1731,  wliiich  is  the  ultimate  attempt  towards  the  execution  of 
the  power,  is  a  waiver  of  the  former  settlements,  and  supplies  any 
defects  that  might  be  in  the  other  two. 

Tif  cases  nf  aiding  the  defective  execution  of  a  power,  either  for 
a  wife  or  a  child,  whether  the  provision  has  been  for  a  valuable 
contjideratinn.  has  never  entered  into  the  view  of  the  Court;  l)ut 
being  intended  for  a.  provision,  whether  voluntary  or  not,  has  been 
alw  lys  held  to  entitle  this  Court  to  give  aid  to  a  wife  or  child,  to 
cany  it  into  execution,  though  defectively  made. 

I  am  of  o})inion,  if  this  power  had  been  executed  in  favour  of  a 
stranger,  it  would  have  been  good ;  but  being  merely  an  equitable 
thing,  tlie  person  claiming  must  have  come  into  a  Court  of  equity. 

With  regard  to  the  deed  of  May,  1725,  it  has  been  said,  the 
power  being  completely  executed,  that  it  cannot  be  executed  fotics 
quoties,  but  T  am  of  opinion,  that  the  power  is  not  executed  either 
in  I  iw  or  equity. 

;iuppo^ii^^  ^t  ^^^^  been  defectively  executed,  and  the  parties 
aftf;rwards  execute  it  properly,  there  is  no  doubt  but  the  law  would 
look  upon  the  first  execution  as  null  and  void,  and  that  it  might 
therefore  Ije  executed  over  again. 

[f  there  had  been  words  in  tlie  first  settlement,  which  showed 
that  Mr.  Edward  Hervey  had  fully  executed  the  power,  or  would 
have  amounted  to  a  release  of  it,  it  would  indeed  have  prevented 
any  subsequent  execution ;  but  there  are  no  words,  except  w^hat 
are  usually  put  in  by  scriveners,  namely,  in  bar  of  dower  and 
thirds. 

Nothing  is  to  be  inferred  from  the  words,  the  surplus  I  give  to 
the  remainder-man,  for  they  are  only  of  course,  and  if  not  ex- 
pressed,  he  would  have  had  the  surplus  by  implication. 

The  ease  of  Scroop  v.  Offleif  difiers  toto  ccelo,  for  thei(3  a  cove- 
nant was  entered  into  by  the  husband  for  a  valuable  consideration 
uj)oii  the  first  marriage,  that  the  issue  of  that  marriage  should 
enjoy,  free  from  any  incumbrance  done,  or  to  be  done,  so  that  he 
w.is  tied  dov^'n  by  that  claiise. 

U  has  bi'on  furtlier  urwd  bv  tl;c  defendant's  counsel,  that  snii- 
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posing  the  £300  per  annuiii  be  not  n,  good  and  complete  execution 
of  the  power,  yet  it  is  such  an  execution  of  the  power,  a>  will 
induce  the  Court  to  think  a  wife,  in  some  measure,  provided   I'l.r 

under  it. 
[568]  This  is  relied  upon  as  the  strong  point.  T  am  of  opinion 
that  the  rule,  as  laid  down  hy  the  defendant's  younsel,  that 
a  wife  or  child,  who  come  for  the  aid  of  this  Court,  to  supply  a 
defective  execution  of  a  powei-,  nnist  be  entirely  unprovided  for, 
is  not  the  right  rule  of  the  Court. 

I  think  the  general  rule,  that  the  husband  or  a  father  are  the 
proper  judges,  wdiat  is  tlie  reasonable  provision  for  a  wife  or  child, 
is  a  good  and  invariable  rule. 

And  when  a  father  has  done  anything  extravagant,  in  either  of 
these  cases,  the  Court  does  not  break  thiough  this  general  rule, 
when  they  set  it  aside,  but  they  go  upon  a  collateral  reason,  that 
this  extravagant  provision,  either  for  a  wife  or  one  child  only,  i^ 
a  prejudice  and  injury  to  the  rest  of  the  family,  and  that  one 
branch  ought  not  to  be  improperly  preferred  to  the  ruin  of  the 
rest. 

In  Ladij  O.rford's  Case,  mentioned  in  >Siiiii]t  v.  Ashton,  1  Ch. 
Ca.  263,  her  jointure  was  decreed  good,  where  the  power  was  not 
pursued,  though  only  a  part  of  her  jointure  depended  on  ihc 
(piestion. 

1  will,  in  the  next  ])lace,  consider  it  as  if  the  rule  laid  down  by 
the  defendant's  counsel  was  a  right  one,  and  then  it  will  come 
to  this  rpiestion.  Whether  she  is  a  wife  provided  for  under  the 
settlement. 

And  I  am  of  opinion,  that  as  the  Court  cannot  cany  it  into  exe- 
cution, according  to  the  intent  and  meaning  of  the  parties,  she 
cannot  ])e  said  to  be  a  wife  provided  for. 

As  this  is  a  power  to  make  a  ji)intur(!  of  lands  only,  not  exceed- 
ing £600  7?cr  «?(?iw7/<,  it  was  not  the  intent  that  the  whole  estate 
sliould  be  encnnd)ered,  for  the  remainder-man  was  to  have  the  sur- 
]ilus,  which  lie  will  not  have,  if  tlie  £300  per  annum  rent-charge 
should  take  place,  for  then  tlie  whole  will  be  liable  to  answer  the 
rent-charge,  and  by  that  means  the  remainder-man  will  lose  his 
surplus. 

But  then  it  has  l)een  said,  the  Court  might  have  taken  £600  ^gr 
iiiinvni,  out  of  the  £900  ^>fr  annuhi,  to  answer  this  rent-charge. 

But  su}i[)ose  this  estate  had  lain  in  the  level  or  marsh  gi-ounds. 
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there  might  have  been  inundations,  and  then  the  part  so  allotted 
might  not  even  have  produced  a  rent-charge  of  £300. 

This  would  have  lieen  a  prejudice  too,  in  respect  of  subsequent 
remainder-men  ;  fur  supposing  the  £600  a  year  liad,  by  any  acci- 
dent, proved  an  insullicient  fund,  then  the  arrears  (if  the  rent- 
charge  woidd  liiive  run  on,  and  the  remainder-man,  at  least,  who 
stands  behind  Michael  Hervey,  would  have  been  injured. 

I  agree,  if  there  had  been  no  settlement  besides  the  deed  of 
1725,  the  Court  would  have  found  out  some  other  way  to  jnake 
the  provision  for  the  wife  effectual,  and  miglit,  perhaps,  lunc 
done  what  Mr.  Noel  has  pointed  out,  allotted  so  much  of  the 
estate,  which  was  subject  to  the  power,  as  would  have  been  sufii- 
cient  to  have  answered  a  clear  neat  sum  of  £300  annually,  mak- 
ing an  allowance  for  laiuled  estates  being  liable  to  taxes. 

l>ut  I  am  of  opinion,  whatever  the  Court  might  have  done  under 
tlie  deed  tif  172r»,  to  aid  and  assist  the  wife,  if  it  had  stood 
singly,  and  clear  of  subsequent  settlements,  yet  as  the  case  [560j 
is  now  circumstanced,  if  the  Court  cannot  give  her  what  is 
agreed   and   stipulated  for,   under   this   deed,   they  will   certainly 
secure  to  her  what  is  given  under  the  settlement  ot»  1731. 

And  as  this  is  a  rent-charge,  and  not  such  a  provision  as  is 
stipulated  for  the  wife,  she  must  be  considered  as  absoluti-ly 
unprovided  for,  and  then  she  will  clearly  be  entitled,  according 
to  the  rules  of  equity,  to  be  aided  and  assisted  in  carry: tig  a  de- 
fective provision  into  execution. 

It  has  been  said,  where  there  has  been  an  excess  in  the  execu- 
tion of  a  power,  that  there  are  no  instances  where  the  Court  Iiave 
Assisted  to  carry  such  a  case  into  execution,  but  though  there  is  an 
excess  or  redundancy  in  the  thing  itself,  yet  it  must  be  consideicd 
only  as  a  defect  in  the  legality;  and  there  are  many  cases  to  this 
purpose,  and  I  will  put  one  :  suppose  a  power  to  lease  for  twenty- 
one  years,  and  the  person  leases  for  forty,  this  is  void  only  for  the 
surplus,  and  good  within  the  limits  of  the  power. 

It  is  sur])rising  to  me,  how  the  person  who  drew  this  settle- 
ment could  mistake,  when  lie  had  so  plain  a  power  for  his  guide; 
but  h.e  does  not  seem  to  have  committed  blunders  so  much  as  wil- 
ful mistakes,  with  a  view  to  try  experiments,  like  Serjeant  May- 
nard's  conclusions,  in  some  of  the  clauses  of  Ids  will,  rolcat 
quantum  valere  potest. 

Upon  the  whole,  I  am  of  opinion  that  the  settlement  in    1725, 


390  loWKK. 

Wo.  5.       Chapman  v.  Gibson,  3  Bro.  C.  C.  ;229.  233. 

lieing  drawn  in  .such  a  manner  as  that  the  wife  could  not  have 
what  was  intended  for  her,  did  not  annul  or  defeat  the  last  settle- 
ment, and  therefore  do  direct  that  my  former  decree  shall  stand 
without  any  variation.      Keg.  Lib.  A.   17^9,  fol.  507. 

Chapman  v.  Gibson. 

3  Bro.  C.  ('.  ■2-2[t~->:i-2. 

Will.  —  Intention  to  fulfil  Moral  Uhligation.  —  Aid  h;/  ( 'ourt  of  E(/uili/. 
[229]       Surrender  supplied  for  a  wife  against  a  distant  heir  not  provided  for 
by  the  testator,  thongli  provided  for  (iliunde. 

The  testator  devised  "all  his  estate  whatsoever  and  wheiesoe\er, 
and  of  what  nature  or  kind  soever,"  to  liis  wife. 

He  had  only  copyhold  estate;  his  licirs-al-law  were  a  no])).ew 
and  niece,  who  took  no  provision  uiidiM-  the  will,  but  were  oMiei- 
wise  provided  for.     The  estate  was  not  surieudered. 

The  bill  was  by  the  wife  agahist  the  lieir-at-law,  praying  a  sur- 
render of  tlie  estate. 

Several  cases  were  cited;  but  as  tlie  arguments  made  use  of  by 
the  counsel  were  repeated  by  liis  Honour  in  his  judgment,  it  is  not 
necessary  to  state  them  here. 

His  Honour  gave  iudgmeut  this  day  (10th  Fel).  171)1). — 

Lord  Alvanley  (Master  of  the  Koles). — ^  Though  I  have  not 
found  any  case  where  a  distant  heir-at-law  has  l)een   comjx'lled   to 

make  a  surrender  for  tlu'  wife,  yet  I  shall  not  forbear  to 
[2.';0]     make    the    precedent,  if   I   can    find  a   jjrincijde.     T    have 

looked  at  all  the  cases  1  can,  to  find  on  what  ju-inciple  this 
Court  goes  in  supplying  a  defect,  and  altciing  the  legal  riglit ;  it  i>i 
this:  Whenever  a  man  having  power  oxer  an  estate,  whether 
ownershi])  or  not,  in  discharge  ol'  moral  oi'  natural  obligation-;, 
shows  an  intention  to  execute  s\\c]\  jiowcr,  the  Couit  will  operate 
upon  the  conscience  of  tlu'  heir,  to  make  him  jierfect  this  inten- 
tion. This  is  an  intelligible  principle.  \'ery  early,  where  the  tes- 
tator showed  an  intention  to  provide  for  debts,  this  Court  would 
supply  the  defect  against  the  heir.  This  is  not  to  be  confounded 
with  the  case  of  the  heir's  being  disinheiited  by  wills  iiot  duly 
executed;  there  is  no  will  at  all;  the  Court  cannot  see  tliat  thei'e 
is  such  an  instrument :  but  w  henn-ef  there  is  such  a  pow(U'  it  has 
been  executed.  The  next  class  of  cases  ai'e  tiiose  w  heiv  there  is  a 
natural  obligation.     Formerly  some  Judges  have  thouyhl  otherwise  ; 
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but  it  is  now  settled  that  the  Court  will  not  inquire  into  the 
quantuvi  of  the  provision.  It  is  sufficient,  that  the  testator  is  uct- 
iiiii  in  dischartre  of  moral  or  natural  obli<];ations  ;  and  it  is  very 
ditticult  for  the  Court  to  enter  into  such  an  imniiiv:  the  father 
must  be  the  hest  judge.  I'lic  ([ucstion  has  been  whetlier  this  is  to 
b'i  done,  so  as  to  put  a  younger  child  in  a  better  condition  tlian  an 
elder.  Now,  T  take  it  to  be  settled,  that  this  is  no  objection.  The 
father  is  the  judge  as  to  the  quinitum,  of  the  ])rovisinn.  But  still 
there  renuiins  a  case,  which  I  admit  has  been  deterniined,  whether 
wisely  or  not  I  do  not  say,  vi/.  That  tlie  heir-at-law  is  not  to  he 
compelled  to  supply  the  surrender,  if  he  is  totally  unprovided  for; 
at  first  the  word  "disinherited"  was  used  in  this  subject;  but  I 
take  this  lujt  to  be  so;  aiul  this  Lord  Hahdwicke  says,  for  it  is 
<if  no  consequence  whether  the  provision  comes  from  the  father  or 
not.  Now,  on  what  jirinci]ile  can  the  Court  have  made  this  ex- 
ception ?  It  is  attended  with  difficulties  to  know  when  the  son 
.shall  be  said  to  be  unprovided  for.  The  principle  must  be  this, 
that  the  testator  being  un<ler  an  obligation  to  do  an  act,  we  will 
I'umpel  the  heir  to  perfect  it;  but  we  will  not  conipcd  him  to  fulfil 
an  obligation  at  the  expense  of  another;  and  if  the  testator  has 
totally  forgot  to  make  any  provision  f(n'  iiis  eldest  son,  this  shall 
lie  an  answer  to  the  claim  of  the  wife,  or  other  children.  If  this 
be  the  principle,  it  remains  to  lie  decided  whether  it  can  be  a})plied 
to  any  person  but  a  child.  This  idea  struck  Sir  Thomas  S;:wkll, 
in  Bronke  v.  ^//rz-z/r//,  though  that  ease  is  not  a  decision  of  it.  Upon 
the  several  cases,  the  principle  nuiy  be  collected  (and 
satisfactorily  I  think,  e\ce]it  as  to  the  exception  of  an  [-31] 
eldest  son  provided  for).  ILotlJidut  v.  Rohrrts,  in  \i]S'2,  1 
Vern.  132;  Bradley  \.  Bra  die ;/,  2  Vein.  16.'!.  In  Bulk  and  Mouuto- 
(fi'e's  Case.  3  Ch.  Ca.  106,  Lcu'd  Holt  says,  that  was  a  power,  umler 
liand  and  seal,  to  charge  the  estate  with  pi-ovision  for  younger 
<diildren  ;  he  made  a  reversion  for  the  benefit  of  younger  children, 
not  exactly  pursuant  to  the  power.  "This  was  behl  good  in 
equity."  I  think  the  execution  of  a  jiower,  and  a  surrender  of  a 
copyhold,  go  hand  in  hand,  ]irecisely  on  tlii^.  same  gi'ound.  He 
recognises  the  princi])le,  that  it  depended  on  being  the  case  of  a 
natural  obligation:  on  account  of  which  the  Court  would  inter- 
pose. Kettle  V.  Tovmshend,  1  Salk.  187,  M-here  it  is  said,  "not  to 
be  material  whether  the  son  is  before  provi(kxl  f(n- ;  for  the  father 
is  the  best   judge  whether  the  son  is  suffieiently  provided  for  or 


392  I'OWEK. 

No.  5.  — Chapman  v.  Gibson,  3  Bro.  C.  C.  231,  232. 

not."  And  in  Freestone  v.  Raul,  mentioned  in  tlie  note  to  Watts 
V.  Bullas,  1  r.  Wnis.  61  (for  which  1  looked  into  the  Register's 
book)  the  same  thing  was  done.  Now,  as  to  a  grandchild,  I  can- 
not see  why  he  should  not  have  the  same  equity ;  for  the  statute 
of  Elizabeth  has  made  it  comiiulsoi-y  on  a  grandfather  to  provide 
for  him.  Howevei',  it  will  be  for  tlie  (Jourt  to  determine  this  mat- 
ter wlien  the  case  comes  before  it.  Watts  v.  Biillas,  1  P.  Wms.  60, 
shows  that  a  brother  of  half  l)l()i»d  is  not  within  the  case  ;  but  that 
is  not  material  to  this  point.  In  Toilet  v.  Toilet,  2  P.  Wms.  489, 
a  defective  execution  of  a  power  was  supplied,  for  a  wife.  In  ^ 
Ross  V.  Ross,  1  E(p  Ab.  ]24,  the  surrender  was  not  su])]»lied, 
because  the  devise  was  satisfied  by  the  freehold ;  that  was  the 
ground  of  the  determination  ;  the  reason  therefore  afterwards  given, 
as  to  disinheriting  the  brother,  was  not  material.  CooJc  v.  Arnham, 
Cases  temp.  Talbot,  .S5,  the  only  doubt  there  was,  whether  the  rule 
would  extend  to  reversionary  interests.  Andreivs  v.  Wall,  6  Vin. 
237,  the  surrender  was  supplied.  HatvJdns  v.  Leitjh,  1  Atk.  387, 
that  case  does  not  deti'i'niine  the  point,  for  Lord  Haiidw^icke 
thought  the  will  did  not  pass  copyliold  ;  but  there  is  Lord  Hakd- 
wicke's  opinion,  that  the  word  "  disinherison  "  is  not  the  proper 
word;  but  the  question  is,  whether  the  heir  is  uu]irovide(l  for.  I 
have  looked  into  the  Eegister's  book,  for  Taylor  v.  Taijlor,  reported 

1  Atk.  386,  and  find  it  rather  more  in  point  tlian  as  it 
[232]      stands  in  the    book.     Tliei'e   two-thirds    of    the  eo]iyhold 

were  given  to  the  wile,  though  the  book  does  not  state  it. 
The  fact  was,  the  father  i)urchased  in  the  son's  name ;  the  father 
continued  in  possession.  On  the  father's  death  the  son  took  pos- 
session, made  a  will,  and  died.  The  copyhold  descended  on  his 
heir-at-law.  It  does  not  appear  that  any  real  estate  descended  on 
the  second  son.  The  bill  was  brought  against  the  defendant  as 
heir-at-law  of  liis  lirother  the  second  son;  the  eldest  son  insisted, 
that  if  the  secoml  son  took  tlie  co]iyliold  as  an  advancement,  it 
should  l)e  brought  into  hotchpot.  Lord  Hahdwicke  directed  the 
surrender  to  be  supplied:  so  that  here  is  a  case  of  supplying  a  sur- 
render against  the  heir,  wlio  took  nothing  from  the  second  Itrotlio'. 
Smith  V.  Baker,  1  Atk.  385,  compares  the  rule  to  an  heir  in  blood, 
and  no  other  distinction  there  made ;  but  surely  the  right  (juestion 
must  Ije,  Whether  there  is  any  obligation  to  provide :  for  otherwise 
why   should   it    not  be   a])y)lied   for  the  lucres   f actus?     Hervey  v. 

^   'I'lio  |ii'<>|)i  r  ii;iiuc  of  this  ciisi'  is  /^.v.s  v.  /jVs.s,  :ui(1  it  is  so  I'itcd,  f>  \'iii.  238. 
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Hervcij,  1  Atk.  561  (p.  370,  ante},  shows  tluit  one  branch  of  a 
family  shall  not  be  provided  for  by  the  ruin  of  another.  Macey  v. 
Shurmur,  1  Atk.  389.  Surrender  supplied.  Eoomc  v.  Roome,  3 
Atk.  181;  Goodunjii  v.  Goodwijn,  1  Yes.  226;  Twior  v.  Anson,  2 
\'es.  582.  These  are  all  the  cases  reported  on  the  subject.  There 
has  been  another  case  mentioned  of  Brooke  v.  Gurncij ;  but  neither 
of  the  points  in  that  ease  affect  this.  The  same  question  arose 
there,  but  was  not  necessary  to  be  determined.  Sir  Thomas 
Skwell  had  considered  the  point,  and  thought  it  of  great  weight. 
The  case  turned  on  the  words  of  the  will,  which  were,  "all  my 
lands  whatsoever  and  v.lieresoever,  and  of  what  nature,  kind,  or 
<iuality  soever,  to  my  wife."  The  wife  acc[iiiesced,  from  1763  to 
1779.  She  sold  freehold  estate  in  1763.  Sir  Thomas  Sewei.l 
determhied  on  the  acquiescence,  and  thought  the  words  of  the  v/ill 
sufficient.  On  appeal  to  Lord  Thurlow,  he  thought  the  ac(iuies- 
cence  did  not  bar,  but  that  the  words  were  not  sufficient.  Now, 
in  this  case,  is  the  argument  that  the  heir  is  unprovided  for,  an 
answer  to  the  equity  ?  He  cannot  be  said  to  be  unprovided  for, 
when  the  father  is  alive.  However,  I  think  this  is  not  material, 
for,  according  to  the  cases,  a  wife  has  a  right,  where  there  is  not 
an  equal  moral  obligation  violated  by  giving  her  relief.  On  the 
whole,  upon  principles  and  cases,  I  think  the  wife  is  entitled  to 
have  the  surrender  supplied. 

Decree  aii  injunction  to  restrain  proceedings,  a  surrender  when 
of  age,  and  day  to  show  cause.     Eeg.  Lib.  A.  1790,  fol.  513. 

ENGLISH  NOTES. 

The  judgment  of  Lord  Alvaxlf.y  in  Chapvian  v.  Gibson  has  been 
ticuerally  recognised  as  laying  down  the  principle  on  which  the  Court 
\\\\\  aid  defective  execution. 

The  following  note  is  appended  to  C/ir/pman  v.  Gibson,  in  Eden's 
edition  of  Brown's  Chancery  Cases:  — 

"The  doctrine  laid  down  by  Lord  Alvanley  in  the  ]M-esent  case,  as 
to  supplying  a  surrender  for  the  wife,  when  the  heir  was  unprovided  for. 
called  forth  the  dissent  of  Lord  Rosslyn,  in  Hills  v.  Ihnniton,  Ti  Ves. 
557.  It  was  agreed  by  both  of  them,  that  upon  the  later  decisions  it 
was  immaterial  how  ample  or  how  scanty  the  provision  for  the  wife 
might  be;  and  it  was  also,  in  effect,  admitted  by  Lord  Alvanley,  in 
rlie  present  case,  that  a  collateral  heir,  whether  provided  or  unprovided 
for,  has  no  right  to  resist  the  wife's  equity.  Tlie  difference  therefore 
of  opinion  between  those  learned  Judges  (as  observed  by  Sir  William 
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Gkaxt  in  Fiehlhig  \.  Wlnicood,  W  Ves.  92),  is  n-dnci^l  iiunvl}'  to  this, 
wlietlier  a  siu'render  is  to  be  supplied  for  tiie  wife  against  an  heir  un- 
provided for,  wlien  that  heir  is  the  son  of  the  (le\  isor.  Lord  Alvaxi.ky 
in  some  valuable  observations  written  by  himself,  upon  the  case  of 
Hills  V.  Dowiitoii,  which  are  published  by  Mr.  Sugden,  in  the  Appen- 
dix to  his  Treatise  on  Powers,  672,  appears,  notwithstanding  that  case, 
to  have  retained  his  former  opinion,  observing,  that  if  the  case  of  a  son 
wholly  unprovided  for  were  to  come  before  him,  he  sliould  hesitate, 
notwithstanding  the  great  authority  of  the  Lord  Chancellor,  to 
make  a  decree  against  him.  The  line  of  argument  adopted  by  Lord 
Alvanley  is  so  convincing  and  satisfactory  that  it  is  probable  that 
whenever  the  Court  has  U)  decide  between  the  two  coiitiicting  opinions, 
his  will  be  adopted.  The  ground  upon  which  the  Court  proceeds,  is. 
that  where  the  will  expresses  an  intention,  to  do  that  which  legally  and 
morally  the  testator  ought  to  do,  so  sim})le  a  form  as  supplving  the 
want  of  a  surrender  sliall  not  impede  the  performance  f)f  that  dut}-. 
Hence  the  heir  will  bo  comjielled  to  make  good  the  disposition,  if  made 
in  discharge  of  the  moral  or  natural  obligation  of  his  ancestor  to  credi- 
tors, wife,  and  children.  But  still,  as  Lord  Alvaxley  observed,  that 
had  not  been  done  (and  as  it  is  submitted  consistent  with  reason  and 
principle,  cannot  be  done),  where  the  heir  being  a  smi  could  show  that 
if  he  was  comjxdled  to  make  that  surrender  the  consequence  would  be 
(he  being  a  son  wholly  unprovided  for),  that  he  would  be  (•(im})elled  to 
fulfil  the  intention.s  of  his  father  in  discharge  of  a  moral  or  natural 
obligation  in  favour  of  a  widow,  or  of  his  brothers  and  sisters,  where  it 
was  manifest  that  he  had  neglected  to  di.-charge  the  natural  obliga- 
tion he  was  under  of  providing  for  liim  liis  eldest  son.  It  appears  by 
the  in(]uiry  directed  in  the  case  of  Boyers  v.  Marshall,  17  Ves.  297, 
that  Sir  William  Ghant  inclined  to  Lord  Alvaxley's  opinion.  See 
upon  this  subject,  Sugden  on  Powers,  347  ct  s^y.' 

A  Court  of  equity  will  aid  a  defective  executi(cn  in  favour  of  pur- 
chasers for  A-alue  ;  and  where  there  has  been  a  complete  contract  for 
purchase  with  a  donee  of  the  power  who  lias  died  1)efore  execution  ot' 
any  conveyance,  the  Court  will  treat  the  contract  as  an  execution  of 
tlie  power  in  equity.  In  re  Dylcs'  Estate,  (1869),  L.  K.  7  Eq.  3o7. 
And  so  where  there  has  been  a  contract  by  the  donci'  of  ;i  ])ower  to 
grant  a  lease.  Don-ell  v.  Den-  (1842),  1  Y.  &  C.  34;").  And  see  Camp- 
bell V.  Leneh  (1775).  Ambl.  740;  Sugden  on  Powers,  .5(17,  <Sth  ed. ; 
Clark  V.  Smith  (1842),  <)  CI.  &  Fin.  120,  141. 

Put  equity  will  not  relieve  against  a  defect  consisting  in  an  omis- 
sion or  disregard  of  an  essential  condition  of  the  [)0wer.  Cooper  v. 
Martin  (18G7),  L.  P.  3  Ch.  47;  Ilallrft  to  Martiv  (1883),  24  Ch.  1). 
624,  .52  L.  J.  Ch.  804.     And  wlieri'  ;i  power  is  to  bi-  executed  by  will, 
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(•■luitv  Avill  not  aid  an  (execution  by  deed.  Jieid  v.  Sher<jol(l  (180;")), 
lOVos.  370:  ///  ro  Parlclii.:  Jfillx.  Sr  hiv  art  re  (1S92),  3  Cli.  r>V),  62 
L.  J.  Ch.  55,  07  L.  T.  77,  41  W.  R.  120. 

AMERICAN   NOTES. 

It  is  well  settled  in  America  that  eqinty  will  aid  the  defective  execution  of 
powers,  but  will  not  interfere  in  cases  of  total  non-execution.  American  Free- 
hold Land  Mart yacje  Co.  v.  Walker,  31  Federal  Rep.  (U.  S.)  lOo;  Mitchell  v. 
Deiinjn,  '29  Alabama,  -i'll ;  Lines  v.  Darden,  5  Florida,  51  ;  Howard  v.  Car- 
penter, 11  Maryland,  250,282;  Lippincott  v.  Stokes,  0  New  Jersey  Eq.  12-_' ; 
Miiti.al  Life  his.  Co.  v.  Everett,  40  New  Jersey  Eq.  345;  Schenrk  v.  ElU)i(jiro<>il, 
3  Edwards'  Chanc.  (N.  Y.)  175;  Morriss  v.  Morriss,  33  Grattan  (Va.).  51  ; 
Free,nan  v.  Earho,  7!»  Virginia,  43. 

•'  There  is  also  another  marked  instance  of  the  ap}>lication  of  the  remedial 
authority  of  Courts  of  equity,  and  that  is,  in  regard  to  the  execution  of 
powers.  In  no  case  will  equity  interfere  where  there  has  been  a  non-execution 
of  a  power  as  contradistinguished  from  a  trust;  for  if  a  trust  be  coupled  with 
a  power,  there  (as  we  shall  presently  see)  the  trust  will  be  enforced,  notwith- 
standing the  force  of  the  power  does  not  execute  it.  But  if  there  be  a  defec- 
tive execution  or  attempt  at  execution  of  a  mere  power,  there  equity  will 
interpose  and  supply  the  defect,  not  universally  indeed,  but  in  favor  of  parties 
for  whom  the  person  intrusted  with  the  execution  of  the  power  is  under  a 
•  moral  or  legal  obligation  to  jirovide  by  an  execution  of  the  power.  Thus  sucli 
a  defective  execution  will  be  aided  in  favor  of  persons  standing  upon  a  valu- 
able or  a  meiitorious  consideration  ;  such  as  a  hnm't  jidn  purchaser  lor  a  valuai)le 
consideration,  a  creditor,  a  wife,  or  a  legitimate  child,  unless  indeed  such  aid 
of  tie  defective  execution  would,  under  all  the  circumstances,  be  inequitable 
to  olAer  persons,  or  it  is  repelled  by  some  countei'  equity."  1  Story,  Equity 
Jurisprudence,  13th  ed.  sect.  169. 

In  Mutiud.  [Jfe  Ins.  Co.  v.  Ercrett,  supra,  lands  had  been  conveyed  to  C.  in 
trust  for  E.,  with  a  provision  that  C.  should  convey  the  lands  to  any  one  desig- 
nated by  E.,  either  by  a  writing  executed  during  hci-  lifetime,  or  by  will.  ('. 
<lied  before  any  exercise  of  tlie  power.  Later,  E.  verbally  requested  C.'s  lieir 
to  convey  to  her,  which  was  done.  E.  tiien  sold  the  land  to  a  person  under 
whom  the  conqilainant  claimed.  It  was  held  that  the  Court  would  aid  liie 
execution  of  the  power,  which  was  only  formally  defective;  and  would,  per- 
petually enjoin  E."s  heir  from  bringing  ejectment. 

In  Freeman  v.  Eacho,  supra,  pro]3erty  was  setlliid  on  Mrs.  E.  for  her  si'par;ite 
use,  with  power  by  a  writing  under  her  hand  and  seal,  attested  by  twn  wit- 
nesses, to  direct  her  trustee  to  sell  or  encundjer  it.  Later,  by  a  writing  with 
a  scroll  annexed,  but  not  recognized  as  a  seal  in  the  body  of  the  insirunicni, 
she  directed  the  trustee  to,  and  he  <lid.  execute  a  trust  deed  to  secure  two  notes 
held  by  IL.  a  purchaser  for  value.  It  was  held  tliat  it  was  a  case  of  defective 
execution,  which  equity  would  relieve.  I'he  Court  said  that  defective  exe(  u- 
tion  of  a  power  by  a  married  woman  will  be  aided  just  as  if  she  were  sui  jia  ,.<. 

liut  in  Mili-l/cil  V    Ihusoii'sitjira,  the  Court  held  that  there  was  neither  au 
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execution  of  the  power,  nor  such  an  attempt  to  execute  it  as  equity  would  aid. 
The  facts  of  the  case  were  that  a  tenant  for  life,  with  power  of  disposition  at 
her  death,  asserting  that  she  intended  the  property  for  her  only  daughter,  con- 
sulted a  lawyer  to  ascertain  whether  it  was  necessary  for  her  to  make  a  will 
in  order  to  dispose  of  the  property,  and  was  advised  that  the  property  was 
vested  in  her  absolutely  in  fee  simple.  Relying  on  this  advice,  slie  made  no 
disposition  of  the  property,  as  it  was  alleged  she  woidd  otherwise  have  done. 

As  to  the  nature  of  the  defects  which  will  be  remedied  in  equity,  the  lan- 
guage of  Judge  Story  is  pertinent.  •'  Relief  will  be  granted  not  only  when 
the  defect  arises  from  an  informal  instrument  not  within  the  scope  of  the 
jiower,  but  also  when  the  defect  arises  from  the  improper  execution  of  the 
appropriate  instrument.  All  that  is  necessary  is.  that  the  intention  to  execute 
tlie  power  should  clearly  appear  in  writing.  Thus,  if  the  donee  of  a  jiower 
merely  covenant  to  execute  it,  or  bj'  his  will  desire  the  remainder-man  to  creat<' 
the  estate,  or  enter  into  a  contract  not  under  seal  to  execute  the  power,  or  by 
letters  promise  to  grant  an  estate  which  he  can  execute  only  by  the  instrumen- 
tality of  the  power,  —  in  all  these  and  the  like  cases  equity  will  supply  the 
defect."     1  Story,  Equity  Jurisprudence,  loth  ed.  sect.  172. 

In  cases  of  this  sort  equity  will  lend  its  aid  in  favor  ol"  a  purchaser. 
Schenck  v.  ElUngicood,  3  Edwards'  Chanc.  (X.  Y.),  IT-"):  a  creditor,  7^co//_v 
v.  Clark,  20  California,  11,  35;  a  charity,  Pepper^s  Will,  1  Parsons,  Select 
(as.  (Penn.)  436;  and  in  g^eral,  in  favor  of  any  one  whose  position  is 
meritorious,  as  a  wife,  or  a  legitimate  child.  "It  may  be  stated,  as  a  gen- 
eral rule,  that  mere  volunteers  will  not  be  assisted,  b\it  that  aid  will  be  given 
to  purchasers  for  value,  mortgagees,  lessees  (for  mortgagees  and  lessees  are  ' 
purchasers  pro  tanln),  creditors,  and  persons  who  have  a  meritorious  stauTling. 
In  this  last  class  are  included  a  charity,  a  wife,  and  a  legitimate  child,  Imt  none 
others.  Thus,  the  execution  of  a  power  will  not  be  aided  in  favor  of  a  hus- 
band, an  illegitimate  child,  a  grandchild,  a  father,  a  mother,  bi'other,  or  sister, 
a  nephew  or  niece,  a  cousin,  or  a  settlor  defectively  executing  a  power  in  his 
own  favor."     P>i.spham's  Principles  of  Equity,  0th  ed.  .sect.  194. 

In  Brcit  v.  Yeaton,  101  Illinois,  242,  it  was  held  that  a  defective  execution 
of  a  power  by  a  ^vife  cannot  be  aided  in  equity  in  favor  of  her  husband.  The 
restrictions  as  to  the  form  and  mode  of  exerci.shig  such  a  power  arc  made  for 
the  protection  of  the  wife  against  the  husband,  and  are  matters  of  substance, 
and  not  of  mere  form.  Equity  will  never  aiil  ihe  execution  of  a  power  when 
the  defect  is  a  matter  of  substance. 

Equity  will  not  aid  an  alleged  execulinn  which  is  in  phiin  disrcganl  of  tlic 
terras  of  the  power.  Thus  if  one  wlio  has  a  power  to  appoint  by  will,  at- 
tempts to  execute  it  by  deed,  it  is  not  a  c;ise  of  defective  execution  wliicli  will 
be  remedied  in  equity.  Beulltdm  v.  Smith,  1  Cheves'  Eq.  (S.  Cai. )  •'>■>;  dns- 
kins  V.  Finks,  90  Virginia,  384;  1  Story,  Equity  Jurisprudence,  loth  ed. 
sect.  173. 

In  some  cases  a  distinction  has  been  drawn  between  a  power  created  by  a, 
])arty  and  one  created  by  law.  Thus,  in  Bright  v.  Boyd,  1  Story  {V ■  S.  Ci.". 
Ct.),  47<S,  an  administrator  sold  land  before  he  had  given  his  bond  It  waA 
contended  that  this  was  remediable  in  equity,  but  the  Court  held  not.     Ou 
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page  487,  Story,  J.,  said:  "  This  is  not  the  case  of  the  defective  execution  of 
:i  power  created  by  the  testator  himself,  but  of  a  power  created  and  regulated 
by  statute.  Now,  it  is  a  well-settled  doctrine,  that  although  Courts  of  equity 
may  relieve  against  the  defective  execution  of  a  power  created  by  a  party,  yet 
llu-y  cannot  reliev(^  against  the  defective  execution  of  a- power  created  by  law,"" 
(n-  dispense  with  any  of  the  formalities  required  thereby  for  its  due  execu- 
tion; for  otherwi.se  the  whole  policy  of  the  legislative  enactments  might  be 
overturned." 

See   also    McBryde   v.  Williamson,  '29  Alabama,   062;    Smith  v.  Bowes,    38 
Maryland,  403;    Williams  v.  Cudd,  26  South  Carolina,  213, 


No.  6.  — DUKP:   of   MARLBOROUGH   v.   LORD 
GODOLPHIN. 

(1750.) 

KULE. 

The  instrument  executing  a  power  —  so  far  as  it  is  oper- 
ative—  takes  effect  as  if  the  expressions  used  therein  had 
been  incorporated  in  tlie  instrument  creating  the  power ; 
but  the  effect  must  also  be  considered  havinu;  reo-ard  to  the 
natxire  of  the  executing  instrument ;  so  that,  if  it  is  a  will, 
it  is  ambulatory,  and  where  the  will  is  made  in  favour  of  a 
person  who  dies  in  the  lifetime  of  tlie  testator,  the  gift 
lapses. 

Duke  of  Marlborough  v.  Lord  Godolphin. 

2  Vesey,  Sen.  til-83. 

Lapsed  Lerjnci/.  —  Power.  [61] 

Devise  of  £30,000  to  testator's  wife  for  life,  and  afterward  to  be  dis- 
tributed among  his  children,  as  she,  by  deed,  will,  or  instrument  in  nature 
of  a  will,  should  appoint.  She,  having  married  again,  appoints  by  will 
(inter  alia)  unto  two  of  the  children  who  died  in  her  lifetime  :  — 

Held,  that  their  representatives  were  not  entitled,  and  that  the  shares  so 
appointed  to  them  lapsed,  and  fell  into  the  residue. 

Charles,  Earl  of  Sunderland,  in  1720,  made  his  will,  whereby 
he  disposes  of  his  pictures  and  furniture  at  his  house,  desires  his 
debts  and  legacies  might  l»e  paid;  gives  £30,000  to  his  wife;  and 
after  several  other  pecuniary  legacies,  all  the  rest  and  residue  of 
his  personal  estate  to  his  eldest  son  Robert,  Lord  Spencer;  "  except 
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such  other  legacies  as  1  shall  indorse  on  the  back  hereof,  in  nature 
of  a  codicil  in  my  own  handwriting;"  making  him,  Lord  Gcdol- 
piiin,  and  dtiiers,  executors  of  his  will. 

lie  afterward,  by. a  codicil  indorsed  on  liis  will  without  a  date, 
directs  t!ie  legacy  given  l)y  his  will  to  his  wife  should  be  to  her 
own  use  and  benetit  for  and  during  ilie  term  of  her  natural  life 
only;  and  alter  her  decease  to  l)e  di\ided  and  distributed  to  and 
amongst  such  of  his  children,'  and  in  such  manner  and  proportion, 
as  she  bv  any  deed,  or  will,  or  instrument  df  writing;  in  nature 
of  will,  should  diivct  and  ap]i(iint ;  and  for  no  othei'  purpose 
whatsoever. 

He  died  in  172-!,  without  revoking,  leaving  his  Countess  and 
seven  childirn. 
[*  62]  *  I'^pon  the  second  marriage  of  the  Countess,  a  deed  of 
settlement  was  made,  wherein  was  an  express  recital  of  the 
will  and  codicil;  and  a  declaration  that  the  interest  of  that 
£30,000  should  remain  to  her  separate  use;  and  then  an  express 
covenant  and  agreement  on  the  part  of  her  second  husband,  that 
she  should  have  power  to  make  a  w'ill  concerning  the  interest  and 
improvement  of  that  sum. 

In  1736,  her  second  husband  then  living,  she  made  a  will; 
thereby  reciting  that  she  had  before  appointed  £6000,  pait  of  the 
£30,000,  for  the  benefit  of  her  son-in-law  Lord  Lobert,  and  £2000, 
other  part  thereof,  for  her  daughter-in-law  Lady  Morpeth,  w'hich 
she  intended  as  part  of  what  she  proposed  to  give  her  at  her  death  ; 
she  says,  this  is  her  last  will  and  testament,  and  that  in  pursuance 
of  hei'  power  and  authority  given  by  the  will  of  her  husband 
(which  witli  the  codicil  she  recites),  and  of  all  other  powers,  she 
by  this  will  gives,  directs,  and  appoints,  tlie  remaining  ])rincii»al 
sum  to  be  paid  to  the  several  childnui  of  Lord  Sunderland  in  the 
several  proportions  after-mentioned;  to  the  plaintiff  £2000,  to 
John  Spencer  £2000,  to  Lady  Bateman  £3000,  and  the  residue, 
which  she  computed  to  be  £15,000,  to  Lady  Morpeth,  on  condi- 
tion that  Lady  Morpeth  should  give  such  a  release,  as  should 
1)0  tendered  by  her  executors  within  six  months  after  her  (the 
Countess)  death,  and  discharge  all  her  estate  real  and  personal 
from  the  said  £30,000,  in  default  thereof  the  legacy  being  ap- 
IKiinted  for  her  should  be  void  ;  making  Mrs.  Poultney  her  execu- 
trix; and  dying  in  1749. 

John  Spencer  and  Lady  ^Morjieth  died   in  her  lifetime  after  her 
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making  this  will.  Their  legacies  were  cluinied  by  the  plaintifV  as 
lieiisg  thereb}' lapsed,  as  undisposed  and  nnappointed,  and  therefore 
part  of  the  residuary  estate  of  Kobeit,  whose  executor  the  plaintiiV 
was;  under  wliich  right  tlie  plaintiiil'  applied  to  Lord  Godolphin, 
surviving  executor  of  Lord  Sunderland,  for  the  payment  of  those 
sums;  who  thought  proper  to  refer  it  to  this  Court  to  settle  tlu; 
>overal  claims  set  up  by  the  several  defendants  to  this  money. 
The  bill  therefore  to  have  £17,000  remainder  of  the  £:;0,000 
iieyoud  tliose  sums  which  were  effectually  appointed  and  giv^^n  by 
Lady  Sundeiland  by  virtue  of  her  power,  was  brought  ;igainst  the 
r:']iresentative  of  Lord  Sunderland,  and  of  Lady  Sunderland,  to 
Avhom  nlso  administration  had  been  granted  to  William  Spencer, 
younger  son  of  Lord  Sunderland,  who  died  soon  after  his  father; 
there  were  also  made  parties  Lady  Bateman  as  one  of  the  children ; 
Lord  Carlisle  as  administrator  of  his  late  wife  Lady  Morpeth  ;  the 
Duke  of  Bedford  as  administrator  of  his  late  wife  another  of  the 
daughters ;  and  also  the  representatives  of  -fohn  Spencer. 

[After  argument.  ] 

Lord  Ch.vxcellor  (Lord  LLvrdwicke)  :—  [7o] 

As  I  am  satisfied  what  decree  I  ought  to  make,  it  is  not 
pro])er  to  put  it  oil',  merely  for  the  sake  of  putting  my  thoughts 
into  better  order  and  method. 

The  general  question,  who  has  a  right  to  these  two  sums  of 
£2000  and  £15,000  (as  it  is  computed)  appf>inted  by  the  will  of 
Lady  Sunderland,  made  in  execution  of  a  [)ower  given  by  the  will 
of  her  husband,  depends  on  three  considerations.  1st,  Whether 
the  representatives  of  Lady  Morpeth  and  of  John  Spencer,  who 
•died  in  the  life  of  Lady  Sunderland,  can  claim,  or  l)e  entitled  to 
these  two  sums  respectively?  2nd,  If  they  cannot,  whether  thi'se 
two  sums  will  fall  into  the  residue  of  the  testator's  personal  estate; 
ov  accrue  and  belong  to  all  the  cliildien,  and  the  rc]nes('ntatives  of 
such,  as  are  dead?  3rd,  If  they  should  belong  to  tht^  cliildren  of 
testator;  then  to  what  species  or  division  of  these  children; 
whether  to  iiU  such  as  were  living  at  testator's  death,  and  the 
representatives  of  tliose  dead,  or  only  to  those  two  surviving  at 
4eath  of  Lady  Sunderland  ? 

The  first  depends  on  two  things.  First,  on  the  power  autl  con- 
struction of  the  power  given  l)y  tlie  will  of  testatoi-;  next,  uj)ou 
the  act  done  in  execution   c^  that  nower. 
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As  to  the  fii\st,  the  testator  gave  the  residue  of  liis  personal 
estate,  so  as  to  show  an  intent  to  dispose  of  his  whole  personal 
estate.  As  it  stood  in  the  will,  it  was  an  absolute  legacy  of 
£c?0.000  to  the  wife.  By  a  »writing  indorsed  on  the  w^ ill,  called 
a  codicil,  hut  with  no  new  date  (and  therefore  it  may  be  consid- 
ered as  part  of  the  will),  testator  restrains  that  general  legacy  to 
her  for  life  only,  with  power  to  dispose  of  it;  which  is  the  same 

as  if  the  whole  had  been  inserted  in  the  will.  This  power 
[74]   is  uiulotibtedly  as  large  as  the  testator  could  possildy  give  to 

her,  as  to  the  instrument  l)y  which  she  was  to  execute;  but 
not  large  in  respect  of  the  ()l)jects;  as  to  whom  she  is  restrained  to 
and  among  the  children.  One  side  contends,  here  is  no  gift  by 
the  codicil,  but  to  the  wife  for  life  with  a  power.  Tlie  other,  that 
a  gift  is  made  to  all  the  children  of  testator,  subject  to  the  power 
of  Lady  Sunderland,  by  such  an  instrument  as  is  described,  to 
divide  and  distribute  among  them,  so  as  to  exclude  some,  if  she 
pleased ;  but  if  not,  that  still  there  is  a  gift  to  the  children  ;  but 
that  last  is  not  the  construction  of  the  codicil.  What  was  the 
intent  of  testator,  in  giving  this  legacy  and  [lower,  can  only  be 
collected  from  the  words  of  the  will  and  the  codicil ;  and  it  is 
plain,  from  both,  tliat  his  primary  intent  was  to  provide  for  the 
wife  thereby.  To  secure  the  respect  and  duty  of  the  children  to 
her,  he  restrains  her  estate,  but  gives  it  to  none  but  to  such  as  she 
should  appoint.  •  It  is  admitted,  that,  if  taken  according  to  the 
words,  to  make  any  of  the  children  take,  there  must  be  an  appoint- 
ment; but  the  method  taken  for  the  defendants  to  make  this  a 
gift  to  the  cliildren,  is  by  insisting,  that  to  make  this  presumed 
intent  of  testator  take  effect,  the  words  may  be  transposed.  Sup- 
pose the  word  "such  "  was  transposed,  I  cannot  see  how  it  will  vary 
the  sense  or  construction  of  this  clause ;  for  the  sense  and  mean- 
ing would  be  the  same,  restraini)ig  the  generality  of  the  former 
words,  making  it  a  gift  only  to  such  as  she  should  appoint.  P>ut 
there  is  no  colour  to  make  such  a  transposition.  It  is  true,  a 
Court  of  law  as  well  as  of  equity  (and  a  Court  of  c([uity  has  no 
greater  latitude  in  construction  of  wills,  and  transposing  the  words 
thereof,  than  a  Court  of  law  has")  will,  to  make  sense  of  a  will 
otherwise  insensible,  and  to  make  it  take  some  effect  rather  than 
be  totally  void,  often  transpose  words  to  attain  the  intent  that  on 
the  face  of  the  will  the  testator  had ;  which  was  Luxford's  Case, 
3  Lev.,  where  th'j  Court  did  not  make  the  transposition  to  let  in 
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more,  or  defeat  the  devisees  (which  in  no  case  do  I  know,  that  the 
Courts  have  done)  but  it  was  to  make  the  limitation  sensible,  the 
words  being  insensible,  and  to  attain  the  meaning  ;  but  in  no  case, 
where  the  words  are  plain  and  sensible,  is  a  transposition  made  in 
order  to  create  a  different  meaning  and  construction ;  much  less  to 
let  in  different  devisees  and  legatees  in  a  will;  which  is  a  very 
different  thing  from  the  case,  where  the  persons  to  take  are  cer- 
tain, and  the  (juestion  is  only  concerning  the  construction  of  the 
words  to  create  the  limitation  or  interest  to  be  taken.  But  these 
are  plain  words ;  there  is  no  designation  to  take  under  this  will, 
but  such  of  the  children  as  she  should  appoint ;  and  no  person  can 
be  ascertained  under  this  will  until  she  has  made  such  appoint- 
ment. Indeed  the  words  want  no  construction  ;  and  if  the  Court 
should  put  a  different  construction,  and  transpose,  as  contended 
for  the  defendants  (which  still  could  not  do  for  them)  it  would  be 
making  a  new  will ;  for  testator  intended  none  of  the  chil- 
dren should  take  but  from  the  appointment  of  Lady  Sunder-  [75] 
land;  and  in  this  it  is  like  the  case  cited  out  of  Latch,  10. 
{Daniel  v.  Uply.)  Therefore  T  am  of  opinion,  that  by  this  codicil, 
or  this  part  of  the  will  comprised  in  the  indorsement,  here  is  no 
gift  to  the  children  of  testator,  otherwise  than  as  they  might  take 
by  execution  of  the  power  by  her;  and  consecpiently  the  legacy  is 
a  mere  gift  to  her  for  life,  with  power  to  dispose,  &c. 

This  leads  to  the  other  part  of  the  consideration  of  the  first 
question,  viz.,  the  act  done  by  her  in  execution  of  tlie  power,  and 
the  consequence  thereof. 

She  had  several  ways  to  execute  it,  by  deed  or  instrument  in 
writing,  or  by  a  proper  will ;  but  T  am  of  opinion,  whichever 
way  she  took,  to  make  any  of  the  children  of  testator  take  by 
virtue  of  it,  it  must  be  a  complete  act  done  by  her;  and  that  an 
imperfect  act  in  execution  of  this  power  would  not  make  any  part 
of  this  money  vest  in  any  of  the  persons  to  take  under  it ;  for  it 
is  admitted  by  defendant's  counsel,  there  is  no  purchaser,  no 
greater  merit  in  one  than  the  other ;  all  being  volunteers ;  and 
therefore  no  ground  to  supply  any  defect  in  the  execution  of  the 
power.  She  has  chosen  to  execute  it  by  will ;  and  two  of  the 
appointees  therein  dying  afterward  in  her  life,  the  question  is, 
what  under  these  circumstances  is  the  effect  of  the  execution  of 
the  power  as  to  them ;  whether  their  representatives  can  take  the 
sums  appointed  ?  To  determine  it,  one  thing  is  necessary  to  be 
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.settled,  viz.,  tlie  nature  of  the  instrument  l)y  wliicli  the  power  is 
executed.  The  plaintiff  insists,  it  is  by  a  will  :  the  defendants, 
that  it  is  not  by  a  proper  will,  for  that  she  was  a  feme  coTert  at 
the  time  ;  Init  by  an  instrument  in  writing,  which  may  have  a 
different  effect  from  a  will.  I  am  of  opinion,  that  this  act  of  hers 
in  execution  of  her  power  must  l)e  considered  as  a  will,  and  may 
be  truly  so  as  a  proper  will  in  this  cause;  but  if  not,  still  it  may 
as  a  writing  in  nature  of  a  will,  and  then  it  will  come  just  to  the 
same  thing  as  to  the  present  question.  A  feme  eovcrt  may  make  a 
proper  will,  proved  in  the  ecclesiastical  Court,  with  the  assent  of 
her  husband,  according  to  the  express  resolution  of  Mariof  v. 
Kinsman,  Cro.  Car.  219,  where  it  came  in  (|uestion  upon  a  bond 
in  pleading.  Then,  whether  there  has  been  such  assent  in  tliis 
case,  depends  on  the  deed  of  settlement  made  on  her  second  Uiar- 
riage.  I  am  of  opinion,  it  does  amount  to  a  sufficient  assent  to 
her  making  a  will  concerning  this  £30,000.  It  is  said  barely  to 
relate  to  the  interest;  if  it  had  done  so,  when  there  is  an  express 
recital  of  the  will  and  codicil,  and  the  princij)al  and  interest  arise 
under  that  will,  and  she  was  f»nly  to  take  the  interest,  I  slu^nld 
have  thought,  it  was  an  assent  to  a  complete  will;  but  it  goes 
farther ;  for  the  word  "improvement ' '  does  not  take  in  interest  ocdy, 
l»ut  improvement  of  the  capital,  which  is  part  of  the  princijial, 

and  would  go  to  be  divided  as  the  ])rincipal ;  for  it  is  esfaV)- 
[76]  lished,  that  the  increase  and  rise  in  value  of  the  principal 

shall  go  as  the  principal,  and  not  go  to  the  tenant  for  life  in 
being.  But,  supposing  this  not  a  jiroin-v  will,  .still  it  nnist  be 
considered  as  an  instrument  in  natuie  of  a  will ;  which  shall  have 
the  same  conse(iuence  as  if  a  will,  according  to  the  construction  of 
the  Court.  Then, taking  it  cither  way,  as  a  ])ro]ier  will  or  instru- 
ment in  nature  of  a  will,  1  am  of  ojiinion,  that  neither  the  re])re- 
sentatives  of  John  Spencer  or  Lady  Morjieth  could  take  anything 
by  this  execution  of  the  power,  unless  it  vested  in  their  testator 
or  intestate,  only  derivatively,  nnd  through  them.  Tt  is  certain, 
that  an  executor  or  administrator  cannot  take  by  \irtue  of  thai 
representation  anything  but  what  liist  vested  in  tlic  testatoi'  or 
intestate:  which  brings  it  to  the  question,  whether  by  this  execu- 
tion of  the  power  anything  vested  in  them  in  their  lives.  It  is 
plain,  that  by  virtue  of  a  will  or  instrument  in  the  nature  of  n  w  ill, 
no  legacy  or  gift  can  vest  till  death  of  testator;  and  admitted,  ihat 
if  this  was  a  ''ift  of  Ladv  Sunderland  and  a  leoacv  fi-mi   her,    so 


i:.  c.  VOL.  XXI.]  I'owKit.  403 

No.  6.  —  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Vesey,  Sen.  76,  77. 

that  the  children  were  to  take  by  or  under  her,  it  would  be  .«o ; 
.for  tlieu  it  is  admitted,  the  will  is  nut  euniplete  till  death  nf  te.s- 
Xator;  but  it  is  insisted,  that  this  being  in  execution  of  a  power, 
jtiotliing  is  taken  under  the  instrument,  l)y  wliieh  the  power  is 
•executed,  or  under  the  person  executing,  luit  under  the  giver  of 
the  power,  and  as  legatees  in  the  will  of  the  testator;  which  is 
-true  to  certain  purposes,  but  holds  nijt  to  the  extent  contended  for 
on  tlie  part  of  the  defendants,  that  is,  not  to  show  that  these  two 
legacies  or  sums  of  money  vested  by  virtue  of  the  execution  of  this 
jjower  in  the  children  in  their  lives;  for  to  that  only  can  it  be 
-uuiterial.  There  is  no  case,  where  that  has  been  said  to  be  under 
a  will;  whether  that  will  operates  by  way  of  giving  a  legacy  or 
.interest  derived  from  the  testator  in  that  will,  or  by  way  of  execu- 
tion of  a  power,  or  instrument  in  nature  of  a  will,  which  is  the 
same  ;  f(U-  still  it  is  a  testamentary  act,  and  the  law  says,  that  a 
t;^stanientary  act  is  only  inchoate  during  life  of  testator,  from 
whose  death  only  it  receives  perfection;  being  till  then  ambula- 
tory and  mutable,  vesting  nothing,  like  a  piece  of  waste  paper, 
-according  to  the  doctrine  in  Bret  v.  Riijclen,  Plo.  .345,  where  Man- 
wood  does  not  argue,  that  the  will  could  have  effect  during  life  of 
testator,  but  only  that  the  heir  should  take  by  purchase  as  devi.see 
in  the  will,  that  the  will  might  take  some  effect.  The  ca.ses  put 
for  the  plaintiff*  are  very  material,  viz.,  of  a  will  of  land  in  execu- 
tion of  a  power,  and  the  word  "  will  "  generally  used  (which  before 
the  Statute  of  Frauds  would  be  sufficient,  if  it  was  a  will  not  exe- 
•cuted  by  any  witnes.ses),  it  is  determined,  that  a  will  to  pass  lands 
by  virtue  of  a  power  must  have  the  re([uisites  in  that  statute.  Tt 
i>  the  same  as  to  a  power  to  appoint  personal  estate  l)y  will ;  un- 
Lss  there  are  other  words,  which  are  contended  for  to  give  a  larger 
m  inner  of  executing  the  power,  it  must  be  such  a  will  as  will 
piss  personal  estate.  So  is  the  case  of  copyhold  lands  very  mate- 
I'ial  ;  not  that  there  is  any  authorit}' ;  Ijut  as  it  is  a  thing  which 
niii.^t  have  often  happened.  Copyhold  lands  are  surrendered 
to  the  u.se  of  a  will;  the  surrenderor  makes  a  will,  and  ap-  [77] 
points  the  uses  thereof:  the  law  says,  the  lands  pass  by  the 
suirendcr,  and  the  will  is  only  directory  of  tiie  uses  ;  though  the 
lands  are  so  appointed,  if  the  appointee  died  in  life  of  testator,  it 
was  never  thought  he  could  take  benefit  of  it;  which  must  liave 
often  happened,  considering  the  number  of  such  wills,  and  yet  it 
Avas  never  contended,  that  ii  would  vest  in  appointee  dying  in  life 
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of  testator,  because  the  act  was  not  complete ;  it  being  uo  will  till 
liis  death,  and  consequently  at  the  time  it  should  vest  there  is  uo 
person  to  take.  So  if  a  power  is  given  by  deed  to  appoint  land.s 
by  will,  and  the  person  to  whom  the  power  is  given,  makes  <a 
will,  and  gives  the  lands  to  A.  and  his  issue,  the  law  says,  that, 
though  such  appointee  takes  under  the  power,  yet,  the  execution  of 
the  power  being  by  will,  it  sliall  receive  the  same  construction  as 
if  a  devise  of  lands,  viz. ,  an  estate-tail.  So  if  it  had  been  to  A. 
forever,  that  would  have  been  an  estate  in  fee.  It  was  never 
doubted,  but  that  the  construction  of  the  words  would  be  the  same 
exactly,  as  if  he  took  strictly  and  properly  under  the  words  of  a 
will ;  and  indeed  it  is  repugnant  to  the  nature  of  the  instrument, 
that  any  person  should  take,  or  have  anything  vest,  by  will  in  life 
of  the  testator;  and  every  person  claiming  under  the  execution  of 
a  power,  must  claim  not  only  according  to  the  power,  but  the 
nature  of  the  instrument  by  which  that  power  is  executed ;  and 
therefore  a  will  in  execution  of  such  a  power  (suppose  it  was  of 
hinds)  would  be  alterable  or  revocable  according  to  the  Statute  of 
Frauds  by  cancellation  or  any  of  those  methods,  as  a  proper  will 
would  be;  because  it  is  the  nature  of  the  instrument  which  causes 
that.  Suppose  such  a  power  was  to  be  executed  by  deed  only,  it 
might  be  as  well  said,  that  the  party  to  take  under  the  execution 
of  that  power  should  take  by  an  incomplete  deed ;  as  in  this  case 
by  a  writing  not  complete  till  death  of  testator ;  there  being  as  great 
an  imperfection  in  one  case  as  the  other.  If  this  was  to  be  taken  as 
an  instrument  in  writing  generally,  and  to  have  the  same  effect,  as 
if  she  had  made  such  a  common  instrument  without  calling  it  a 
will,  apjtointing  this  payment  after  her  death,  as  has  been  argued, 
tliat  would  change  the  nature  of  tlie  instrument,  and  the  intent  of 
Lady  Sunderland  ;  the  consequence  would  be,  that  it  would  be  irre- 
vocable ;  f(tr  it  is  revocable  only  by  the  nature  of  the  instrument 
itself;  but  tui'u  it  into  anotlier  instrument,  neither  a  will  nor  in- 
strument in  vvriting  in  nature  of  a  will,  it  is  not  revocable ;  for  it  is 
determined,  that  notwithstanding  under  such  a  power  she  might 
have  executed  it  toties  quoties,  have  reserved  a  new  power  to  herself, 
and  might  revoke,  yet  if  she  does  not  reserve  a  new  power,  it  is 
irrevocable;  which  was  the  resolution  of  all  tlie  Judges  in  Ilcle  v. 
Bond  (Sug.  Pow.  908,  Ch.  Pre.  474)  in  the  House  of  Lords.  There 
Hele  had  a  power  in  a  deed  to  revoke,  and  appoint  new  uses  as 
often  as  he  pleased ;  he  executed  a  deed,  and  revoked,   and  so  a 
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second  and  third  time;  and  the  question  was,  whether  this  last 
revocation  was  good  ?  It  was  held  not  good  for  want  of  an  express 
Tevocation  ;  that  this  power  amounted  to  no  more  than  a  com- 
mon power  of  revocation  expressed  in  a  great  number  of  [78] 
words ;  and  therefore  the  party  could  not  revoke  toties  quoties 
by  virtue  of  this  original  power  of  revocation;  but  it  enabled  him 
to  insert  a  new  power  of  revocation,  if  he  pleased;  which  not  hav- 
ing done,  he  had  executed  his  power.  So  if  I  should  h(dd  this 
paper  to  be  neither  a  will  nor  instrument  in  nature  of  a  will,  it 
would  l)e  an  instrument  irrevocable  by  luir;  wliich  would  un- 
doubtedly ])e  contrary  to  her  intent.  It  is  only  revocable  from 
])eing  a  will  or  in  nature  ol  a  will ;  and  if  so,  it  is  equally  incom- 
})lete  till  iicr  death;  consequently  nothing  could  vest  in  either  of 
the  legatees  till  her  death;  at  which  time,  it  is  a  principle  of  law, 
there  must  lie  a  donee  or  appointee  to  take ;  whereas  here  they 
were  not  then  in  rerum  natura,  and  consequently  no  legatee, 
donee,  or  appointee  (call  it  which  you  will)  to  take  at  the  time 
the  thing  was  to  vest.  From  this  construction  of  this  paper  the 
case  in  Hob.  of  Kihhot  v.  Lee  is  material,  vix. ,  that  this,  whether 
as  a  will  or  instrument  in  writing  in  nature  of  a  will,  is  a  declara- 
tion in  law  of  Lady  Sunderland,  that  it  should  take  elfect  only 
from  her  death.  But  to  this  it  was  said,  that  in  the  present  case 
it  is  otlierwise ;  because  the  a[)pointee  must  take  under  the  power, 
and  as  if  named  in  the  power,  and  that  it  was  a  gift  of  the  testa- 
tor in  his  will,  she  being  only  an  instrument;  that  the  whole 
reverts  back  to  the  power,  under  which  merely  they  take,  which 
relation  will  over-reach  the  death  of  these  two  parties,  both  being 
living  at  the  death  of  testator,  and  then  it  may  be  considered  as 
vesting  in  them  in  their  lives,  which  1  deny.  I  admit  the  ])rin- 
■ciple,  that,  where  a  person  takes  by  execution  of  a  power,  whether 
•of  realty  or  personalty,  it  is  taken  under  the  authority  of  tliat 
power,  but  not  from  the  time  of  the  creation  of  that  power.  There 
is  no  case,  that  the  relation  shall  go  back  f(»r  that,  whioli  is  quite 
of  another  nature;  and  that  is  the  point,  which  must  be  contended 
for  here,  that  they  must  take  by  relation  so  as  to  make  them  take 
from  the  time  of  the  creation  of  the  })<)wer,  for  which  there  is  no 
authority,  and  that  would  be  unreasimalile.  The  meaning  that  the 
persons  must  take  under  the  power,  or  as  if  their  names  bad  been 
inserted  in  the  power,  is,  that  they  shal)  take  in  the  same  manner 
as  if  the  power  and   instrument  executing  tlic  jxiwcr  had  been  in- 


406  i'(twi;i;. 

No.  6.  —  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Vesey,  Sen.  78,  79. 

corporated  in  one  instrument;  then  tlniy  shall  take,  as  if  all  that 
was  in  the  instrument  executing  had  been  expressed  in  that  giv- 
ing the  power.  So  is  it  in  appointments  of  uses.  If  a  feoil'ment 
is  executed  to  such  uses,  as  he  shall  appoint  by  will,  when  the- 
will  is  made,  it  is  clear,  that  the  appointee,  cestui/  que  use,  is  in 
by  the  feoil'ment ;  but  has  nothing  from  the  time  of  the  execution 
of  the  feoffment  so  as  to  vest  the  estate  in  him.  The  estate  will 
vest  in  him  according  to  the  nature  of  the  act  done,  and  appoint- 
ment of  the  use  from  the  time  of  the  testator's  death.  This  there- 
fore is  not  a  relation  so  as  to  make  things  vest  from  the  time- 
[70]  (tf  the  power,  but  according  to  the  time  of  that  act  executing; 
that  power ;  not  like  the  referring  back  in  case  of  assignment 
in  commission  <jf  l)ankruptcy  ;  that  is,  l)y  force  of  the  statute,  and 
to  avoid  mesne  wrongful  acts.  The  case  was  put  of  a  bargain  and 
sale,  which  was  said  to  be  like  this  of  a  will  or  instrument  in- 
nature  of  a  will.  A  V)argain  and  sale,  when  acknowledged  and 
enrolled,  has  relation  to  the  time  of  execution ;  and  if  the  grantee 
dies  within  six  months,  and  afterward  it  is  acknowledged  and  en- 
rolled, it  is  good;  that  is,  because  it  is  a  collateral  act  recpiired 
by  Act  of  Parliament,  and  not  arising  from  the  nature  of  the  in- 
strument itself.  Consider  the  consequence,  if  this  was  otherwise  ; 
that  l)y  such  a  will  or  instrument  in  nature  of  a  will,  executing. 
su(-h  a  power,  anything  slmidd  1)e  held  vested  in  testator's  life^ 
and  that  tlie  reference  to  the  power  should  not  only  be  a  reference 
to  the  substance  of  the  power,  l)ut  to  the  time  of  creation  :  it 
might  be  as  well  said,  that  Ladv  Sundeiland  might  liave  ai)- 
pointed  this  money  to  them  if  they  iiad  died  liefore  her  making 
the  will,  for  it  is  just  the  same  tiling;  and  llic  case  of  the  bargain 
and  sale,  if  applicable,  would  hold  ('([iially ;  then  the  consequence 
would  be,  that  slie  might  execute  this  ])f,wer  l)y  giving  all,  or 
greater  part  to  herself;  for  she  was  n^presentative  of  her  sou 
William,  who  died  before  her  will ;  and  it  would  l)e  absurd,  that 
])owers  of  this  kind  should  be  executed  for  benefit  of  a  person  dead 
at  the  time  of  executing.  Rut  it  is  contended,  that  there  is  a 
great  difference  between  ])owers,  and  that  this  shall  have  effect  in 
this  iiKiniier,  because  it  is  a  naked  power,  these  sums  l>eing  never 
part  of  lier  property,  who  was  only  an  instrument:  sn  that  what- 
ev(!r  (execution,  it  would  have  tliis  ('ffeci,  though  contrary  to  the 
nature  of  that  paper  itself:  tliat  tlie  i|Uiriit\  and  nature  of  the  will 
slunild  be  (lut  of  the  case,  and   (■oii--ideriMl    liiiivly  as  an  instrument 
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in  writing;  though  it  is  allowed,  that  where  a  power  is  coupled 
witli  an  interest,  the  party  should  ho  considered  as  disposing  of 
xhii  interest,  and  it  sliould  ha\'e  anotliei'  effect.  This  is  the  first 
time  I  have  hc:ird,  tliat  the  execution  of  naked  power  should  lie 
construed  m(U"(?  favourably  than  that  of  powers  coupled  with  an 
interest.  The  rule  of  law  is  otherwise  •;  because  the  party  there  in 
some  measure  parts  with  his  own  property,  as  a  kind  of  dominion 
he  has  over  the  estate,  those  powers  being  construed  liberally; 
but  naked  powers  always  strictly.  It  is  farther  asked,  where  is 
the  difference  ?  That  it  being  admitted,  she  might  have  done  this 
l»y  deed  or  instrument  in  writing,  not  calling  it  a  will,  and  might 
have  annexed  a  power  of  revocation  so  as  to  enable  her  to  revoke 
that,  and  to  execute  the  jxiwer  over  again,  this  amounts  to  the 
.same ;  but  that  is  not  ad  ideiii.  If  she  had  executed  tliis  power 
by  deed  or  instrument  in  writing,  though  with  a  new  power  to 
herself,  the  consequence  would  be,  the  instrument  was  complete  in 
itself;  the  thing  would  have  vested  from  the  time  of  the  execution 
of  that  instrument;  and  the  power  of  revocation  would  have 
no  effect  but  to  leave  it  mutable  during  her  life.  But  there  [80] 
is  a  vast  difference  between  a  deed  or  instrument  with  power 
of  revocation  and  a  will.  The  first  is  a  complete  act ;  a  will  not  so, 
death  being  necessary  to  the  completion,  as  well  as  to  make  the 
thing  pass;  and  really,  if  in  questions  of  this  kind  such  execution 
of  powers  by  will  were  to  have  this  construction,  and  to  make  any- 
thing vest  in  the  testator's  life,  so  that  a  person  dead  at  the  con- 
summation of  the  will  might  take  thereby  ;  in  nineteen  ca.ses  out 
of  twenty  it  would  be  contrary  to  the  authority  of  the  power,  and 
intent  of  the  person  executing  (this  I  mean  in  general,  not  as  to 
the  present  case) ;  for  consider,  what  a  person  does,  when  making  a 
will;  Lady  Sunderland  must  know,  that  she  ran  no  hazard,  be- 
cause the  instrument  was  revocable  till  her  death;  but  if  a  Court 
of  justice  should,  contrary  to  the  nature  of  the  instrument,  hold, 
that,  though  the  party  dies  in  the  life  of  the  person  executing  the 
power,  it  will  vest  in  the  executor  or  administrator,  that  may  be 
in  a  mere  stranger  both  to  the  author  of  the  power  and  the  person 
executing.  That  would  be  the  consequence;  like  the  cases  of 
wills  obtained  from  young  persons  by  surprise  ;  as  from  a  young 
lady  at  a  boarding-school  (an  instance  of  which  I  remember  in 
ibis  Court),  the  master  getting  her,  she  being  above  seventeen,  to 
make  a  will,  mm]  him  executor:  sn  if  this  \\duld  be  uood  notwith- 
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standing  the  dying  in  life  of  testator,  it  would  make  it  go  to  a 
stranger.  But  it  is  said,  this  has  heen  determined,  that  such  an 
execution  of  a  power  by  will  may  be  good  to  make  it  transmis- 
sible to  the  representatives  of  the  i)erson  dying  in  life  of  tes- 
tator; for  which  is  cited  Burnet  v.  Hubjrave  (Eq.  Abr.  296,  1  A'es. 
Sen.  140)  j  and  if  it  had  not  been  for  that,  I  should  not  have 
.spent  so  much  time  about  this.  But  if  tiiat  case  is  considered, 
it  is  no  authority  against  the  opinion  now  given,  or  that  I  gave 
in  Okc  V.  Heath  (1  Ves.  Sen.  135) ;  for  there  the  person  exe- 
cuting the  power  was  not  limited  in  respect  of  the  objects.  It 
was  a  general  power,  to  such  as  she  should  appoint.  She  aj)- 
pointed  to  her  second  husband,  who  died  in  her  life,  and  made  her 
executrix,  so  that  it  was  really  come  back  to  herself,  and  her  rej)- 
resentative  claimed  it  under  the  execution,  of  the  power.  That 
was  a  case  to  tempt  a  Court  of  justice  to  go  as  far  as  possible  to 
make  it  good ;  because  it  was  come  back  to  the  }ierson,  and  the 
same  thing  as  if  given  to  her  own  benefit;  and  the  Court  only 
supported  that  in  lier,  which  was  really  originally  given  for  her 
benefit.  It  was  no  doubt  in  her  power  to  appoint  her  executors 
originally,  if  she  pleased ;  because  she  might  do  it  to  any  person 
wliatever;  and  there  the  Court  might  consider  that  word  executors 
so  as  not  to  take  by  representation,  but  as  a  description  of  the 
person  to  take ;  and  there  is  something  in  the  case  which  favours 
that.  It  is  imperfectly  reported  in  Eq.  Ab.  Plxecutors  may  cer- 
tainly be  made  use  of  either  in  a  deed  or  will  as  distinct  and  se]ia- 
I'ate  persons  from  testator;  whicli  is  the  case  of  a  special  occupant, 
2  Eoll.    Ab.    151,   wheie  the  executor  shall   be  special  occu])ant; 

whicli  shows,  executors  may  take  by  that  name  as  distinct 
[81]   persons,    and    not    in    representation    of    the    testator.       The 

Court  cannot  be  sure  on  what  L(jrd  IIakl'ourt  went  in  that 
case ;  yet  there  was  room  for  that  from  the  words ;  and  all  ways 
were  to  be  taken  there  to  support  it,  as  it  was  to  be  considered,  as 
if  originally  given  for  her  benefit.  Uut  w  hetliei'  that  be  so  or  not, 
it  is  a  single  authority,  and  was  a  cause  heard  by  consent;  wliirh 
certainly  weakens  its  authority,  as  it  proves  it  in  general  not  to 
be  so  fully  considered;  and  commonly  there  is  a  disposition  in  the 
])arties  to  give  way  to  what  the  Court  tliinks  equital)le;  nor  is 
there  that  ojJY^osition  as  in  other  cases.  Therefore  on  the  wliole, 
upon  this  first  point,  I  am  of  ojjinion,  nothing  v«;st('d  by  this 
instrument  in  John  Spencer  or  Lady  Morpeth   during  their  lives, 
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aud  consequently  nothing  i.s  transmissible  to  their  representatives ; 
and  to  make  it  do  so  wouhl  be  contrary  to  the  princijile  of  Law, 
that  the  person  must  be  in  being  at  the  time  the  thing  is  to  vest. 

Which  brings  it  to  the  next  question,  whether  these  sums  will 
fall  into  the  residue  of  testatoi-'s  personal  estate,  or  accrue  to  his 
children  ?  And,  whether  it  shall  accrue  to  all  his  children  and 
their  representatives,  depends  on  the  question  at  first  considered, 
the  construction  of  the  clause  in  the  codicil,  viz. ,  whether  any- 
thing is  given  to  the  children  of  the  testator  eo  voniinc,  otherwise 
than  by  description  of  such  as  she  should  appoint  to,  and  conse- 
quently nothing  to  vest  in  them  al)stracted  from  her  appointment. 
It  would  be  very  difficult  to  determine  in  what  they  should  take, 
(»r  how  it  would  vest,  if  that  was  to  be  the  case.  The  portions 
as  well  as  the  gift  were  to  be  settled  by  Lady  Sunderland,  who 
lias  given  in  her  life  several  jtarts  to  several  of  them.  What 
shares  were  to  vest?  Were  they  to  take  as  joint-tenants?  that  is 
denied  by  the  representatives  of  the  deceased  children,  because 
that  woiild  exclude  them,  and  make  it  to  the  survivors.  If  to 
take  as  tenants  in  common,  what  are  the  shares  ?  The  settlement 
of  the  proportions  and  shares  was  to  be  by  Lady  Sunderland. 
None  can  take  as  tenants  in  common  of  uncertain,  though  they 
may  of  unequal  shares,  and  if  there  was  anything  in  this  so  as  to 
make  them  take  as  children  of  the  testator,  I  should  incline,  that 
they  should  take  as  joint-tenants,  and  consequently  it  should  sur- 
vive. No  words  of  division  or  distribution  are  made  use  of  by 
the  testator  but  by  way  of  reference  to  the  division  and  distribu- 
tion to  be  made  by  Lady  Sunderland ;  so  that  it  is  part-  of  her 
power  only,  and  not  distinct  from  her  power,  that  imports  a  divi- 
sion between  them  as  tenants  in  common.  And  how  could  it  be  ? 
If  all  were  to  take  this  remaining  £17,000  equally  in  proportion 
among  them  as  tenants  in  common,  there  would  be  an  unequal 
proportion  thereby  among  them;  for  Lord  Eobert's  share,  having 
£6000  given  him,  would  be  made  more,  which  would  be  contrary 
to  the  construction  attempted  on  this.  But  I  found  myself  on 
this,  that  this  is  no  gift  to  the  children ;  and  consequently 
the  children  cannot  take  as  such.  The  next  (piestion  then  [82] 
is,  if  the  residuary  legatee  can  take  it;  for  then  the  })laintifr, 
representative  of  his  brother,  stands  in  his  place,  and  will  be  en- 
titled? The  objection  to  this  is,  that  the  exception  takes  out  of 
the  residuary  bequest  this  whole  £30,000  being  indorsed  in  his 


41 U  I'oWKi:. 

No.  6.  —  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Vesey,  Sen.  82. 

hand ;  therefore  contended,  that  it  must  be  considered,  if  not  well 
appointed,  as  something  undisposed  of  liy  the  will  of  testator,  and 
consequently  must  be  distributed.      But  it  has  not  been  mentioned 
how  it  should  be  distributed;  for  if  so,  the  mother  must  come  in 
for  one-third  part  of  that  distribution  ;  whereas  the  counsel  for  her 
executrix  have  not  insisted  thereon ;  nor  can  it  be  contended  that 
the  intent  was  to  leave  it  in  her  power  to  make  no  appointment, 
and  so  be  entitled  to  one-third;  which  would  be  the  consequeuce, 
if  this  was  the  construction.      Not  that  I  suppose  the  testntor  had 
xiny  distrust  in  her,   and  she  has  acted  very  honourably,  giving 
away  part  in  her  life;  but  the  putting  this  case  shows  no  pre- 
sumption can  be  of  that  kind.      But  if  the  will  is  so,  it  must  have 
its  effect.      Here  is  a  clear  intent  in  this  will  to  make  a  disposition 
•of  his  whole  personal  estate  ;  and  it  is  pretty  strange,  if  that  should 
be  tlie  construction,  that,  wliereone  has  made  a  residuary  legatee  of 
all  the  rest,  he  should  die  intestate  as  to  part.      There  may  be  pos- 
sibly such  a  case  ;  and  for  this  was  cited  {Da  vers  v.  Dcwes)  o  V.  Wms. 
40.     But  this  differs  widely  from  that,  which  was  a  reservation  of 
particular  specific  things,  as  goods,  &c. ,   consequentl}-  the  things 
themselves  were  absolutely  taken  out  of   the  residuary  b'^picst ; 
and  the  Court  thought  there  was  no  ground  to  insert  them  in  it. 
That  is  not  the  case   here;  the  testator  has  given  this  legacy  liy 
his  will.       Supposing    Lady  Sunderland    had   died  in  the  life  of 
testator,  that  £00,000  wouhi  have  gone  into  the  residue  as  lapsed 
notwithstanding  this  exception.      No  legacy  at  all  is  given  by  the 
codicil;  he  has  restrained  his  white's  legacy,  which  was  absolute, 
to  a  gift  for  life  only,  but  no  legacy.      Supi)ose  it  was  to  be  con- 
sidered as  a  legacy,  what  does  it  inqtort  ?     Not  the  thing,  bui  the 
interest  given  in  the  thing.      That   interest   he   has  given  to  his 
wife    for    life,    and    afterwards    to    such   as   she    sliould    ap])oint, 
according  to  such  estate  and  interest  as  she  shovdd  a])i)oint.      Sujt- 
jioso  it  was  a  residuary  devise  of  leal  estate,  and  except  thereout 
such  devise  as  shall  by  codicil,  &c.,  and  he  should  by  codicil  make 
a  devise  for  life;  the  interest  is  only  taken  out  of  the  residuary 
<levise  :  there  the  word  legacy  answers  to  tlie  word  di'vise.      lie- 
sides   this  is  saying  no  more  than    the   law  im])lies,    it  is  doing 
nothing  by  this  excey)tion.      If  a  man  gives  all  his  personal  estate, 
it  leaves  it  open  to  the  codicil  ;  which,  if  made,  sliall  sujieisede; 
this  e.xceyttion  therefore   nil  oprraitir.      It  is  like   JIdc  v.   Tlonii ; 
there    was   a   power,    whidi    might   ])e   revoked    tof.ir'^  ijimfif^.   :!nd 
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tlieref(.)re  it  ^^■us  said,  there  uiiglit  be  a  second  revocation  thereby ; 
but  the  Cinirt  held  otherwise;  that  it  was  only  saying-  by  a  cir- 
cuuilocution  of  words,  what  the  hiw  would  construe  the  effect;  so 
liere,  it  is  only  taking  out  of  his  residuary  devise  such  an  interest, 
as  he  should  give  by  his  codicil;  which  the  law  would  have 
done  for  him.  .Sup[)ose  by  the  codicil  he  had  given  the  ['So] 
£30,000  to  Lutly  Sunderland,  for  life,  without  saying  any- 
thing of  the  power;  the  residuary  interest  therein  would  undoubt- 
edly liave  gone  to  Lord  liobert  after  her  death,  and  especially 
when  it  conies  in  by  the  way  of  lapse.  An  executor  or  residuary 
legatee  stands  in  the  same  light  as  an  heir,  so  as  to  take  some- 
thing falling  in  without  the  intent  of  the  testator,  as  by  operation 
■of  law.  But  the  negative  words  are  insisted  on,  that  this  £30,000 
is  given  for  no  other  use  or  purpose  whatever.  I  cannot  construe 
these  words  in  that  manner,  but  that  they  are  limitations  or  re- 
strictions on  the  power  of  Lady  Sunderland  ;  and,  if  taken  in  tlie 
large  sense,  it  would  make  it  caduciary  ;  which  none  can  do  with 
his  proi)erty,  so  as  to  make  it  go  to  none  whatever.  No  one  can 
say,  his  lands  shall  not  go  to  his  heirs;  who  shall  have  them 
notwithstanding.  So  of  personal  estate,  one  cannot  say,  his  ex- 
eculor  luir  his  next  of  kin  shall  not  have  it;  for  he  shall,  notwith- 
standing, i>y  the  law.  So  that  this  is  by  a  reasonable  construction 
to  restrain  Lady  Sunderland,  tliat  she  should  not  have  power  to 
-appoint  but  to  his  own  children. 

Consequently  these  lap.sed  legacies  will  fall  under  the  residuary 
bequest  to  the  plaintiti'  as  representative  of  his  brother;  and  there 
must  l)e  a  decree  for  payment,  and  account  of  interest  from  the 
death  of  Lady  Sunderland. 

The  next  morning  his  Lordship  said,  ln'  had  forgot  to  take 
notice  of  the  cases  cited  foi'  the  defendants;  l)ut  that  one  answer 
to  tliem  all  was,  that  they  were  all  cases,  where'  the  beipiest 
amounted  to  a  legacy  to  all  the  chihlren;  as  where  it  was  "  to  be. 
divided  among  all  my  children-, "  it  amounted  thereto,  being  still 
legatory  wt)rds,  whethei'  it  was  by  the  word  "give  "  or  "  desire  " ; 
and  the  person  would  be  obliged  by  the  Court  to  give  something  to 
every  one  of  the  children  ;  consequently  only  the  proportions  were 
entrusted  to  the  appointor;  the  objects  were  fixed. 
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ENGLISH  NOTES. 

The  distinction  is  sometimes  exceedingly  fine  between  the  cases 
where  there  is  a  mere  power  to  appoint  among  certain  objects,  —  as 
Lord  Hardwicke  construed  the  devise  in  the  principal  case  to  be,  — 
and  a  trust  for  a  class  of  objects  with  a  power  to  divide  amongst  them. 
As  a  representative  of  the  latter  class  of  cases  may  be  taken  the  case- 
of  Brown  V.  Ilujrjs  (1799-1803),  4  Ves.  708,  5  Ves.  495,  8  Ves.  561 
(all  contained  in  tlie  report  in  4  K.  E.  323).  In  this  case  Sir  E.  1*. 
AuDEX,  ^I.  E.,  and  l^ord  Eldon  both  admitted  the  difficulty  of  the 
distinction,  but  observed  that  Lord  IlAJiDWicKK  on  the  special  terms- 
of  the  bequest  did  not  considcf  tliat  any  trust  was  constituted,  or  duty 
imposed,  in  favour  of  the  cliildrcn  who  were  olijeets  of  the  power. 

In  Broirn  v.  Hi(j(js.  a  testator  bequeathed  a  leasehold  estate  to  A. 
upon  trust,  subject  to  certain  charges,  to  employ  the  remainder  of  the 
rent  to  such  children  of  B.  as  A.  shall  think  most  deserving,  and  that 
■will  make  the  best  use  of  it,  or  to  the  children  of  his  ne[)hew  C,  if  any 
such  there  are  or  shall  be.  A.  died  in  the  testator's  lifetime;  and  the 
question  was  whether  by  reason  of  the  ])ower  intended  to  be  given  to  A. 
never  having  been  executed,  there  was  a  la^Jse  of  the  subsequent  devise, 
or  whether  there  was  a  trust  in  favour  of  any,  and  what,  children  of  B. 
and  C.  It  was  held  that  there  was  a  bequest  in  favour  of  all  the  chil- 
dren of  B.  and  C,  on  the  principle  that  the  omission  or  failure  of  a 
trustee  to  exercise  a  power  of  ap[)ointment  entrusted  to  him  to  be  exer- 
cised for  the  benefit  of  others  is  not  allowed  in  equity  to  defeat  their 
interests;  and  that  in  such  a  case  a  trust  for  their  benefit  may  be  im- 
plied in  default  of  apijointment. 

In  Wilson  v.  Diujuid  (1883),  24  Ch.  I).  244,  53  L.  J.  Ch.  52,  49 
L.  T.  124.  31  W.  E.  945,  the  cases  turning  on  the  distinction  above 
mentioned  are  discussed  by  Ciiitty,  ►!.,  and  he  considers  it  to  l)e  un- 
derstood by  the  profession  on  the  authority  of  Lord  St.  Leonards  that 
the  decision  in  The  Duke,  of  Mn rlhorouijli  v.  (hxhti ph'iit^  though  a 
decision  of  Lord  IlARDWrcKE,  would  not  lie  lojlowcd  in  the  pi-escnt 
day;  but  that  a  will  in  tlie  same  terms  would  be  construed  as  creating 
an  implied  trust  in  default  of  appointmer.t,  for  all  the  children  of  the 
wife.  This  <'onclusion.  however,  does  not  a])])ear  to  have  been  ado])ted 
by  EoMEK.  J.,  in  the  case  of  In  re.  Weeke's  Seftle.Dinit,  J 897,  1  Ch. 
289,  00  L.  J.  Ch.  179,  70  L.  T.  112,  45  W.  E.  205.  where  the  power 
is  not  unlike  the  one  dealt  with  by  Lord  Hardwickh.  He  does  not 
(according  to  the  report)  cite  Wilson  v.  Dnrjuid  :  but  lie  refers  to 
Broxcn  v.  Hif/fjs,  and  so  doidjtless  had  his  attention  directed  to  The' 
Duke  of  Marlhorough  v.  dodoJ [thin.  ( )ii  :i  survey  of  the  cases  he- 
conies  to  this  result:    '•  In  my  opinicm  the  authorities  establish  no  hard 
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n\u\  fast  rule  that  wIutc  there  is  a  gift  to  one  for  life  with  power  to  ap- 
])'>int  among  a  class,  without  more,  and  the  will  contains  no  gift  over, 
a  gift  in  favour  of  the  class  is  to  l)e  implied  wiicrc  the  power  is  not 
<'xercised.  In  my  opinion,  the  result  of  the  cases  is  that  you  must  find 
in  the  will  an  indication  of  intention  that  the  class,  or  some  members 
of  (ho  class,  are  to  take,  —  in  fact,  that  tin;  power  should  be  regarded  in 
the  nature  of  a  trust,  only  a  power  of  selection  being  given;  although 
there  are  indeed  to  be  found  in  the  cases  remarks  by  various  learned 
Judges  which,  unless  interpreted  by  the  facts  before  them,  may  seem  to 
liave  a  more  extended  operation." 

This  decision  of  Eomer,  J.,  is  cited  and  in  effect  followed  by 
Porter,  M.  K.  for  Ireland,  in  In  rr.  Hall,  Sheil  v.  Clark,  1899.  1  Lr. 
Eeji.  308. 

AMERICAN   NOTES. 

To  the  effect  that  the  estate  arising  from  the  execution  of  a  power  takes 
effect  as  if  it  liad  been  created  by  the  instrument  which  raised  the  power,  see 
Albert  \.  Albert,  68  Maryland,  352 ;  Burleigh  v.  Clour/h,  o2  New  Hampshire, 
-2G7;  Legf/ett  v.  Doremus,  25  New  Jersey  Eq.  122;  Bradish  v.  Gibhs,  -S  John- 
sou's  Chanc.  (N.  Y.)  523,  550;  Smith  v.  Garey,  2  Devereux  &  Battle's  P]q. 
{N.  Car.)  42;  4  Kent's  Commentaries,  *o37. 

In  Bradish  v.  Gibbs,  supra,  where  a  woman  who  had  a  power  under  a  mar- 
riage agreement  of  appointing  her  real  estate  by  will,  appointed  it  to  her  hus- 
band, Chancellor  Kent,  in  the  course  of  an  opinion  holding  that  the  husband 
could  not  be  regarded  as  a  volunteer,  said  :  "  The  principle  is  well  established 
(Miaihorough  v.  Godolphin,  2  Vesey,  78)  that  where  a  person  takes  by  execu- 
tion of  a  power,  he  takes  under  the  authority  of  that  power.  The  meaning  is, 
as  Lord  H.\kdwickk  expresses  it,  that  the  person  takes  in  the  same  manner 
as  if  the  power  and  instrument  executing  the  power  had  been  incorporated  in 
one  instrument,  and  as  if  all  that  was  in  the  instrument  executing  had  been 
expressed  in  that  giving  the  power.  Now,  the  marriage  articles  are  founded 
on  the  consideration  of  marriage,  which  is  a  good  and  valuable  consideration  ; 
and  the  provision  in  the  will  is  founded  on  the  same  consideration  as  if  it  had 
been  a  part  of  the  original  ante-nuptial  contract.  The  party  who  claims  under 
the  execution  of  a  power  makes  title  under  the  power  itself." 

This  principle  is  not  extended  so  far  as  to  interfere  with  the  intervening 
rights  of  third  parties.  Jackson  v.  Davenport,  20  Johnson  (N.  Y.),  587.  Rut 
in  Lf-ggett  v.  Doremus,  supra,  it  was  held  that,  while  a  life  tenant  with  power 
of  sale  could  not  exercise  the  power  so  as  to  defeat  a  previous  voluntary  con- 
veyance of  his  interest,  the  rights  of  a  creditor  who  obtained  a  judgment 
against  him  were  subject  to  be  defeated  by  an  exercise  of  the  power. 

The  principle  that  the  appointee  takes  under  the  instrument  creating  the 
power  is  important  in  connection  with  the  application  to  powers  of  the  Rule 
against  Perpetuities.  In  all  cases  arising  under  special  powers,  the  remote- 
ness of  an  appointment  depends  on  its  distance  from  the  creation,  and  not 
from  the  exercise  of  the  power.  Ldirrenre^s  Estate,  136  Pennsylvania  State, 
-354;  Gray,  Rule  against  Perpetuities,  sects.  514  et  seq. 
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In  commenting  on  the  statement  tliat  the  test  of  the  validity  of  the  estates 
appointed  is  to  place  them  in  the  deed  creating  the  power,  in  lieu  of  the  power 
itself,  Mr,  Gray  says  (sect.  i>lo)  :  "  This  does  not  mean  that  the  language  of  the 
instrument  executing  the  power  must  be  read  into  the  instrumeiit  creating  it. 
To  do  this  would  often  produce  manifest  absurdity,  though  the  limitations^ 
were  of  the  most  unobjectionable  character.  Events  future  at  the  time  of  the 
creation  of  the  power  would  be  spoken  of  as  past;  gifts  would  be  made  by 
name  to  persons  not  in  existence.  What  these  expres.sions  mean  is  that  »<> 
appoiiitment  made  under  a  power  is  good,  wiless  at  the  time  of  the  creation  of  the 
power  it  was  certain  that  if  the  appointment  was  ever  made  the  appointee's  interest 
would  vest,  if  at  all,  within  twenty-one  years  after  lives  then  in  being.'''' 

An  interesting  case  in  this  connection  is  Smith's  Appeal.  88  Pennsylvania 
State,  492.  There  A.  devised  property  in  trust  for  B.  for  life,  and  on  her 
death  as  she  should  by  will  appoint.  B.  appointed  to  trustees  in  trust  for  her 
children  for  life,  and  directed  that  on  the  death  of  each  child,  its  share  should 
go  over.  All  B.'s  children  had  been  born  in  the  lifetime  of  A.  The  gifts- 
over  were  held  too  remote.  In  pointing  out  the  eiTor  of  this  decision,  Sir. 
Gray  says  (sects.  523,  523  a) :  "  The  Court  say  that  B.  might  have  had  children 
wlio  were  not  born  till  after  A.'s  death.  But  at  B.'s  death,  when  the  ajipoint- 
ment  took  effect,  her  children  were  a  fixed  imniber,  which  could  neither  lie 
increased  nor  diminished;  'children  '  was  simply  a  compendious  designation 
for  certain  detel-mined  individuals.  It  will  not  be  questioned  that  if  B.  had 
appointed  the  property  to  John,  Thomas,  JIary,  &c.,  naming  all  her  children, 
all  of  them  having  been  l)orn  in  the  lifetime  of  A.,  the  gift  over  on  their  death 
would  have  been  good;  for  it  would  have  been  good  if  inserted  totidcm  rerhia 
in  the  will  of  A.  Now  that  is  exactly  what  she  has  done:  the  words  of  gift 
to  all  the  children,  as  used  by  B..  are  identical  in  meaning  with  words  appointr- 
ing  to  John.  Thomas,  Alary,  &c.  They  have  not  merely  turned  out  the  smne' 
(which  would  not  be  enough),  but  they  could  never  mean  anything  else ;  for 
at  her  death,  when  the  words  of  her  will  became  operative,  her  children  were 
John,  Thomas,  Alary,  &c.,  and  could  never  be  anybody  else.  The  decision  in 
Smilh''s  Appeal  makes  the  question  turn  upon  whether  B.  used  one  of  two  ox- 
pre.ssions,  which,  in  her  will,  would  have  precisely  the  same  meaning ;  and  tlu^ 
reason  for  this  distinction  is  that  the  words,  if  used  by  A.,  would  not  have 
had  the  same  meaning.  .  .  .  The  error  in  Smith's  Apjieal  was  tiiat  the  Court 
went  to  the  creation  of  the  power,  not  only  to  determine  the  validity  of  the- 
appointment  (which  was  right),  but  to  determine  the  meaning  of  the  appoint- 
ing instrument  (whieh  was  vi'rong").  They  considered  not  what  the  words  of 
appointment  meant  as  used  by  the  donee,  but  what  they  would  have  n)eant  if 
used  by  the  creator  of  the  power." 

In  the  case  of  a  geneial  power  of  appointment,  inasmuch  as  the  donee  of 
the  power  has  absolute  control  over  the  property,  and  could  appoint  it  to  him- 
self at  any  time,  the  remoteness  of  an  estate  appointed  by  him  is  judged  front 
the  time  of  the  exercise  of  the  power,  and  not  from  the  time  of  its  creation. 
Mifflin's  Appeal,  121  Pennsylvania  State,  205;  (Jray,  Rule  against  Perpetui- 
ties, sect.  524. 
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No.  7.  — ALEXANDER   v.  ALEXANDER. 

(1755.) 

RULE. 

Where  a  person  purporting  to  execute  a  power  has  done 
something  wliich  is  within  the  power  and  something  out- 
side the  power,  then,  if  the  things  are  distinguishable,  the 
ex<?cution  within  the  power  is  good  and  tlie  excess  void  ; 
but  if  the  boundaries  between  the  excess  and  execution  are 
not  distinguishable,  the  execution  will  be  void  in  toto. 

Alexander  v.  Alexander. 

(master  of  the  rolls  for  lord  chaxgellor.) 

2  Vesey,  Sen.  640-646. 
Forcer.  —  Good  and  Bad  Exercise.  —  Divisible  or  Othenvise. 

pjwer  to  appoint  among  children  will  not  extend  to  grandchildren  ;  [640] 
nor  can  a  discretion  be  given  to  another  to  appoint.  But  though  that 
would  be  void,  it  would  not  devolve  on  the  Court;  which  is  only  where  the 
power  i.s  well  created,  but  by  accident  cannot  be  executed  by  the  party. 
Where  given  to  those  not  capable,  together  with  another,  who  is  capable,  the 
latl.er  will  take  the  whole.  Under  such  a  power  it  cannot  be  given  free  froiri 
del  its  of  the  appointee.  Power  may  be  good  and  bad  in  part,  and  the  excess 
on\y  void  ;  where  the  execution  is  complete,  and  the  bounds  between  it  and 
excess  clear. 

James  Alexander  by  will  bequeaths  to  two  trustees  £6000,  de- 
scribing particularly  the  funds  of  wliich  it  consisted,  upon  trust  to 
pay  the  interest  and  produce  to  his  wife  for  life,  and  directs  them 
to  place  the  same  out  at  interest  with  her  consent ;  "  and  1 
give  unto  my  said  wife  the  absolute  disposal  of  the  said  sum  of 
£6000  unto  and  anionic  such  children  l^eootten  between  us,  and  in 
-uch  proportion  as  she  shall  by  last  will  and  testament,  or  by  any 
other  deed  or  deeds,  writing  or  writings,  to  be  executed  by  her  in 
her  lifetime,  attested  by  two  or  more  credible  witnesses,  direct, 
limit,  and  appoint;  "  then  directs  the  triistees  to  pay  the  same  ac- 
cording to  such  will  or  appointment;  and  for  want  of  such  a  will 
or  appointment,  that  the  said  £6000  should  fall  into  and  go  in  the 
same  manner  as  the  residue  of  his  person  d  estate;  l)ul  if  his  wife 
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should  thiuk  fit  to  apply  in  her  lifetime  any  part  of  the  said  £6000 
as  an  increase  of  any  of  the  portions  given  by  the  will  to  his  said 
children,  or  any  of  them,  for  their  better  advancement  in  marriage 
or  otherwise  in  the  world,  then  the  trustees  should  out  (jf  the  said 
£6000  issue  and  pay  such  part  thereof  for  the  benefit  of  such  chil- 
dren, as  his  wife  should  by  any  writhig  as  aforesaid  direct  and 
appoint. 

The  mother  makes  her  will,  there  being  then  five  of  the  children 
living,  she  thereby  recites  her  power,  and  in  pursuance  thereof 
gives  to  her  daughter  Anne  £100  to  be  paid  out  of  the  sum  of 

£5390,  which  she  computed  to  be  the  only  remaining  sum 
[641]   of  £6000  after  deducting  what  she  had  before  paid  to  some  of 

her  children  ;  and  as  to  the  remaining  produce  after  payment 
of  the  said  £100  she  disposes  to  her  daughter  Mary  and  son  James 
for  their  own  respective  use  each  one  full  fourth  part  thereof  (the 
whole  into  four  parts  equally  to  be  divided),  and  to  tlie  said  Mary 
and  James  also  the  otlier  remaining  two-fourth  parts ;  but  as  to 
those  two-fourth  parts  upon  the  trusts  following  :  viz.  ;is  to  one  of 
the  same  to  place  out  or  continue  on  securities  during  the  life  of  their 
sister,  her  daughter  Catherine,  wife  of  Thomas  Clipperton,  and  to  pay 
the  interest  thereof  to  such  person  or  persons  and  for  such  purposes 
as  she  shall  from  time  to  time  direct,  and  in  default  of  such  direction 
into  her  own  j^roper  hands,  my  will  being,  that  such  interest  shall 
be  for  her  separate  use  and  disposal,  and  not  subject  to  the  debts, 
•control,  or  engagements  of  her  present  or  any  future  husband;  ami 
upon  trust  at  her  decease  to  pay  and  apply  the  principal  of  such 
fourtli  part  to  such  child  or  children,  if  any,  as  she  shall  happen  to 
have  liviufj  at  her  decease,  in  such  manner  as  she  shall  bv  writing 
under  her  hand  in  nature  of  a  will  or  otherwise  appoint ;  and,  for 
want  of  such  a])])ointnient,  to  sucli  child,  if  but  one,  if  moi-e  to  them 
equally  ;  in  default  of  such  child  or  children  the  priiu'ipal  of  such 
fourth  part,  if  she  survives  her  husband,  to  be  wholly  paid  to  her 
for  her  only  use  and  benefit  ;  but  if  slie  dies  in  bis  life  the  said 
principal  at  her  decease  to  go  to  the  said  James  and  Mary,  yet  for 
their  own  respective  benefit  only  as  for  one-third  part  thereof  to 
each  of  them;  and  as  to  the  other  third  part  thereof,  and  also 
as  the  other  of  such  remaining  two-fourth  parts,  whereof  no  dispo- 
sition is  herein  yet  made,  upon  trust  to  pay  and  apply  the  princii)al 
and  interest  thereof  or  any  part  of  either  from  time  to  time  weekly 
*M   otherwise   in    such    manner  as    said    Marv   and    James,   their 
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executors,  administrators,  or  assigns,  shall  in  tlieir  discretion  think 
most  beneficial  for  the  personal  support  and  maintenance  of  their 
l>rother,  my  son  Francis,  and  his  wife  and  children,  but  not  for  the 

jiaymcnt  of  liis  debts. 

Sii'  Thomas  Clarke,  M.  R.,  said,  there  were  some  particularities 
in  the  case,  and  he  would  consider  of  it,  and  the  next  day  delivered 
his  opinion  :  — 

Considering  the  nature  of  the  power,  the  wife  was  confined  as 
to  the  objects  to  give  it  to,  but  left  to  her  discretion  as  to  appor- 
tioning it  among  them.  In  consequence  of  this  she  was  obliged  to 
give  the  whole  among  the  children  ;  every  child  must  have  some ; 
such  share  as  she  pleased  ;  provided  not  illusory ;  which  has  been 
the  language  of  the  Court  as  to  such  appointments.  If  then  she 
might  apportion  as  she  pleased,  it  is  necessarily  implied  in 
that,  that  she  might  apportion  it  out  in  such  manner  as  she  [642] 
pleased  ;  for  it  is  such  kind  of  proportions,  as  she  should  tliink 
fit;  and  therefore  the  power  in  the  first  part  of  the  will  does  not 
differ  from  the  latter  part,  where  the  word  "manner"  is  added :  for 
the  first  word  means  kind  of  proportions.  This  is  the  nature  of  the 
power ;  consequently  she  might  give  an  interest  for  life  in  a  par- 
ticular share  to  one  child,  or  limit  the  capital  of  the  same  share  to 
another,  or  even  go  so  far  as  to  limit  it  to  a  third  child  upon  a  contin- 
gency ;  provided  she  doled  out  the  whole  in  this  various  way  among 
all  the  children  only.  One  restriction  she  was  under,  that  she  could 
not  have  given  any  one  child  merely  a  reversionary  interest;  for  it 
was  intended  as  a  provision,  and  tlierefore  it  would  be  deemed 
illusory.  The  power  did  not  require  that  she  should  dole  it  out  in 
gross  sums,  and  give  each  child  an  absolute  interest  in  that  gross 
sum  ;  for  which  among  sevei'al  other  cases  Thwaiites  v.  Dije,  2  Ver. 
SO,  is  a  strong  authority,  that  sucli  a  power  will  enable  the  giving 
particular  interests  and  to  apportion  such  interest,  as  a  general 
power  of  apportioning  land  itself  would.  As  tliis  is  necessarily 
implied,  there  is  nothing  in  the  objection,  that  where  this  is  de- 
signed, the  power  is  more  extensive,  and  words  added. 

As  this  is  the  nature  of  the  power,  consider  what  is  d(jne  undei- 
it.  It  is  observable,  that  in  consequence  of  the  nature  of  the 
power  the  mother  has  given  to  each  of  the  five  children  then  alive 
a  share  in  possession,  not  merely  a  reversionary  interest;  which  I 
should  have  doubteil  wliether  it  wmild  ])e  good.  The  £100  to 
vol..  XXI.  —  27 
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Anne,  itnd  the  one-fourth  of  the  residue  to  James,  and  the  other 
fourth  to  ]Mary  absolutely,  are  undoubtedly  good;  so  is  the  interest 
to  Catherine  for  life  in  the  other  fourth  |»art;  and  the;  giving  it  to 
her  s<'i)arate  use  is  so  far  from  l)eing  an  objection,  that  it  is  more 
strictly  carrying  into  execution  the  will  of  the  father,  a  stronger 
execution  of  vlie  jiower  agreeably  to  his  intent.  But  next  the  pro- 
vision for  the  (niiklren  of  Catherine  is  not  a  good  appointment. 
The  ninilu'r  had  a  power  to  do  something  similar  to  this,  but  in 
another  wa}' :  for  though  that  power  would  have  enabled  ]\er  for 
better  advancement  in  marriage  to  make  a  strict  settlement,  that  is 
implicitly  contained  in  that  power  to  limit  any  share  she  thought 
fit  to  give  for  advancement  of  marriage,  in  that  way,  but  she  has 
not  taken  that  method  ;  for  she  has  made  a  disposition  of  it  by 
her  will,  and  therefore  it  must  correspond  with  every  circumstance 
in  that  will.  No  case  will,  under  a  power  to  appoint  to  children, 
warrant  to  give  to  grandchildren  ;  there  is  a  case  in  point  to  that, 
if  it  needed  it  in  Vernon  :  but  it  clearly  cannot.      TJiwaytes  v.  Dijc 

is  more  like  an  authority  on  that  side  of  the  (question  ;  but 
[64o]   that  is  no-  authority  to  contradict  the  reason  of  the  thing, 

that  the  appointment  to  the  children  is  bad.  Next,  as  to  the 
contingent  interest  to  Catherine  if  she  had  no  children  and  she 
survived  her  hnsband  ;  bnt  in  default  thereof  two-thirds  to  James 
and  Mary,  the  other  third  to  go  over  with  the  other  fourth  to 
l-'rancis  :  suppose  Catherine  leaves  children  at  the  time  of  her  death, 
it  is  impossible  any  of  these  limitations  over  should  take  eiTect :  it 
will  fall  into  the  residue,  because  it  was  no  appointment,  being  only 
a  partial  ap])oinlnient  of  that  fourtli,  given  only  to  Catherine  for 
life;  and  the  children,  though  they  could  not  take  themselves, 
would  yet  prevent  the  limitation  over.  But  the  most  material 
limitation  is  that  given  last  to  Francis,  his  wife  and  children.  Con- 
sider the  effect  of  this  appointment :  first  on  a  supposition  that  this 
discretionary  power  was  good,  and  had  been  exercised  by  James 
and  Mary.  It  is  clear  they  could  not  have  duly  exercised  that 
})ower  without  giving  a  share  to  the  wife  and  children  of  Francis  : 
otherwise  it  is  not  consistent  with  the  mother's  intent :  nor  can  I 
say  they  could  discreetly  have  given  the  whole  to  Francis;  and  it 
is  clear  tliat  if  they  had  exercised  this  power  to  the  wife  and 
children,  it  would  have  l)een  bad.  Tf  they  had  given  anything  (as 
they  must  something  in  ("onserpience  of  their  power)  it  would  have 
been  giving  so  much  r()iitrary  tn  tlie  intent  a)id  effect  of  the  power: 
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liut   T  am   clearly    of   opininu,    this   discretionary  power  was  not 
godd  ;  Ijccause,  if  there  is  a  power  to  A.  of  personal  trust  or  con- 
fidence, to  exercise  his  judgment  and  discretion,  A.  cannot  say  this 
moiuiy  shall  he  a)t])oiiitt'd  hy  the  discretion  of  Jj.  for  delegatus  non 
potest  delegare.     It  was  deteruuned  by  Lord  Chancellok^  in  Attor- 
neif-Gcneral  v.  Bcrrgman,  Feb.  11,  1752;  where  a  personal  estate 
was   given    to  such  charitable  use  as    one  Dr.  Berrymau  should 
apponit;  he   directed    the   money   to   be    applied    as  another  Dr. 
Berryman,  his  brother,  should  appoint:   which  the  Court  would 
not  allow.     Xext  consider  the  consequence  of  this :  if  the  power 
could  not  be  exercised,  will  it  devolve  on  the  Court  ?     It  clearly 
caui'iot ;  for  powers  devolving  on  the  Court  are  powers  well  created 
in  the  origiiuil,  but  such  as  by  accident,  as  the  death  of  persons, 
cannot  be  executed  by  those  persons :  there  is  a  natural  substitu- 
tion of  the  Court  in  the  room  of  those  persons.     But  if  a  power  is 
void  in  the  original,  there  is  nothing  to  devolve  on  the  Court.     It 
is  the  same  as  if  the  mother  had  given  it  herself  indefinitely  for 
the  benefit  of  Francis,  his  wife  and  children  laying  the  discretion- 
ary power  out  of  the  case,  as  if  never  inserted  in  the  will ;  and 
certainly  so  far  as  the  wife  and  children  were  to  have  the  benefit 
of  .t,  that  would  not  be  good.     Nobody  could  say  how  much  the 
wife  and  children  were  entitled  to,  because  it  is  given  indefinitely. 
Hud  it  been  free  from  that  circumstance  of  uncertainty,  how  much 
each  was  to  take,  it  would  be  void  as  to  the  wife  and  chil- 
dren   just  as  that  given  to  Catherine.     Suppose    she  had   [644] 
given  it  to  the   husband,    his  wife    and  cluldren    in  gross 
sums  absolutely  equally  to  be  divided,  that  would  have  been  bad 
and   an  excess   of  her  power;  and  if  it    had  been  such  a  partial 
appointment,  so  far  as  void  it  would  have  fallen  into  the  residue. 
The  material  question    then  is    as    to    the    consequence    of   this ; 
whether  the  wife  and  children  being  incapable  of  taking  will  carry 
the  whole  to  Francis,  or  whether  any  medium  can  be  found  out ; 
it  is  said  to  carry  the  whole  to  Francis ;  because  the  execution  of 
a  power  may  be  good  in  part  and  bad  in  part ;  and  that  even  at  law 
an  irregular   execution    of  a  power   will  be   supported,   and    not 
amount  to  an  execution  at  all ;  and  that  in  many  cases  only  the 
excess  of  a  power  will  be  void,  the  residue  good.     All  that  T  admit ; 
first  that  the  execution  of  a  power  may  be  good  and  bad  in  part; 
but  the  consequence  of  this  will  be  various,  as  the  circumstances 

*  Lord  IIauuw  ukk. 
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of  the  cases  are.  As  suppose  a  power  to  a  man  to  ap]H)iiit  £1000 
among  his  chiklreu ;  he  appoints  £100  among  the  children,  and 
£200  among  others  who  are  strangers :  the  appointment  of  the. 
£900  will  be  so  absolutely  void,  as  that  it  will  not  l)e  pre\eiitcd  from 
going  over,  if  limited  over  for  want  of  appointment,  as  if  he  liad 
made  none ;  and  something  of  this  has  happened  in  this  case,  or 
may  happen  as  to  Catherine.  On  the  other  hand,  if  the  father  gives 
the  whole  £1000  to  his  children,  and  annexes  a  condition,  that 
they  shall  release  a  debt  owing  to  them,  or  pay  money  over,  the 
appointment  of  £1000  would  be  absolute;  and  the  condition  would 
be  only  void ;  and  tlie  boundaries  between  the  excess  and  proper 
execution  are  precise  and  apparent.  The  ground  and  principle  of 
all  this  is,  that  where  there  is  a  complete  execution  of  a  power, 
and  something  ex  abundaiiti  added,  which  is  improper,  there  the 
execution  shall  be  good,  and  only  the  excess  void ;  but  where  not 
a  complete  execution  of  a  power,  where  the  boundaries  between 
the  excess  and  execution  are  not  distinguishable,  it  will  lie  bad. 
Suppose  one  has  power  to  jointure  a  wife  for  life,  and  appoints  to 
her  for  ninety-nine  years,  if  she  so  long  live,  as  in  the  case  of  Mr. 
Newport,  at  law  it  was  held  in  W.  K.  to  be  void,  but  in  equity 
good  ^ro  tanto ;  because  he  has  done  less  than  his  power,  and  it 
clearly  appears  how  much  less  ;  the  boundaries  are  clear  and  dis- 
tinguishable;  if  the  wife  should  outlive  the  ninety -nine  years,  the 
estate  as  to  the  residue  of  her  life  will  be  undisposed,  and  will  go 
over  to  the  remainder  or  other  person  entitled.  Now  to  put  a  case 
t'ice  versd,  suppose  a  power  to  lease  for  twenty-one  years,  and  he 
leases  for  forty  :  that  shall  be  good  for  the  twenty-one,  because  it  is 
a  complete  execution  of  the  power,  and  it  ap})ears  liow  much  he  has 
exceeded  it.  Tf  the  Court  can  see  tlie  boundaries,  it  will  be  good 
for  the  execution   of  the  power,  and   xoid  as  to  the  excess.     Now 

is  this  aj)pointment  for  l)enelit  of  Fi'ancis,  his  wife  and 
[G45]   children,  a  complete  execution   as  to  Francis?   (for  that  is 

contended  for.)  I  think  certainly  not;  for  the  wife  and 
children  were  to  have  sometliing,  and  so  far  as  something  is 
designed  for  them  it  is  bad,  and  no  possibility  to  distinguish 
how  much  slie  has  exceeded  the  power;  it  falls  therefore  within 
neither  of  those  circumstances  which  are  essentially  necessary. 
But  it  is  proper  to  consider  if  there  is  no  other  way  to  make  this 
good ;  because  the  Court  will  strongly  lean  in  favour  of  that  side, 
if  it  can.     I  own,  I  incline  to  think  there  is  a  method :  suppose 


K.  C.  VOL.  XXI.]  POWER.  421 

No.  7.  —  Alexander  v.  Alexander,  2  Vesey.  Sen.  645,  646. 

the  mother,  instead  of  using  the  words  she  has,  liad  given  this 
one-fourth  to  be  applied  in  such  way  as  most  beneficial  for  her  son 
and  his  wife  and  children,  if  they  shall  by  law  be  capable ;  I  should 
not  have  doubted,  but  that  as  the  wife  and  children  are  not  by  law 
capaljle,  it  would  be  absolnte  to  Francis ;  and  tlie  »|uestion  is, 
whether  there  is  any  difference  ?  This  bears  an  analogy  to  what 
the  dispositions  by  the  mother  would  be,  if  she  had  given  it  to  a 
son  by  name,  who  never  appeared  to  have  existence,  or  was  never 
capable  of  taking;  if  given  to  these  four  indefinitely,  and  tluec 
were  incapable  of  taking,  the  fourth  would  liave  tlie  whole,  must  take 
such,  as  the  others  were  incapable  of  taking.  It  falls  within  the 
reason  of  the  late  case  of  Humplircij  v.  Taijleur  (Amb.  136) ;  wheie 
a  personal  estate  was  given  to  two  in  joint-tenancy  ;  one  was  «uiL- 
lawed ;  and  therefore  the  testatrix  made  a  codicil,  whereby  she 
adeemed  what  was  given  to  one  of  the  two ;  the  question  was, 
whether  the  other  joint-tenant  should  take  only  a  moiety  ?  But 
the  Court  held,  he  was  to  take  what  the  other  did  not;  tliey  were" 
to  take  the  whole  between  them.  The  motlier  never  designed  this 
fourth  part  should  fall  into  the  residue;  and  it  would  be  ex- 
tremely hard  that  it  should.  Then  he  will  be  entitled  to  the  whole 
of  that.  As  to  the  subsequent  restraint,  that  it  should  be  exemjit 
from  debts,  she  has  there  exceeded  the  power  gi\-en  by  the  law,  as 
in  the  other  case  she  exceeded  the  power  given  by  her  husband ; 
for  it  will  be  left  to  take  the  fate  of  being  his  pro])erty  and  subject 
to  be  come  at,  as  his  creditors  shall  think  fit. 

I  declare  therefore,  that  the  execution  of  the  power,  so  far  as  it 
concerns  other  persons  than  the  children  of  the  testator,  is  void  and 
of  no  effect. 

Note.  At  the  bar  was  cited  the  case  of  Lord  Comontj,  wlio, 
having  power  to  grant  leases  of  his  estate  by  one  instrument, 
granted  several ;  .some  of  which  were  not  within  the  power:  and 
though  all  were  within  tlie  same  instrument,  they  were  con- 
sidered as  several  leases,  and  it  was  sent  to  the  Master  to  separate 
them. 

Also  the  Dean  and  Chapter  of  St.  Paul's  Case,  to  show  that  where 
a  power  exceeded  is  void  at  law  in  the  whole,  this  Court  will  hold 
it  good  as  an  agreement,  and  direct  a  specific  performance, 
restraining  the  contract  according  to  tlie   power;  as   was   [646] 
done  til  ore. 
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ENGLISH   NOTKS. 

The  judgment  of  Sir  T.  Clakke,  M.  K.,  in  Alexander  v.  Alexander, 
has  been  frequently  cited  as  an  authorit\-  as  to  the  principle  upon  which 
the  Court  deals  with  excessive  executions  of  powers  ;  altliough  tlie  par- 
ticular ap2)lication  of  the  principle  by  giving  the  wlnilc  hi  the  one  who 
is  capable  of  taking  has  been  questioned. 

In  Crozierx.  Crozier  (1843),  3  Dr.  >.^-  War.  ;>r)3.  lands  were  conveyed 
by  deed  to  the  use  of  A.  for  life,  and  after  his  decease  unto  and  to  the 
use  of,  and  to  and  amongst  such  one  or  more  of  the  child  or  children  of 
A.  by  his  then  wife  as  he  should  by  deed  or  will  limit  and  apj)oint,  and 
to  the  heirs  and  assignees  of  such  child  or  children,  and  for  default 
of  appointment  to  the  children  as  tenants  in  common  in  fee.  A.  b\'  his 
will,  without  referring  to  the  power,  devised  the  lands  to  his  wife  for 
life,  upon  condition  that  she  should  thereout  maintain  and  educate  his 
children,  in  such  manner  as  his  executors  should  think  proper;  and  he 
directed  the  residue  of  income  not  expended  liy  the  wife  to  be  accuinu- 
'lated  for  the  purpose  of  paying  the  legacies  thereinafter  be(jueathed. 
He  then  bequeathed  to  each  of  his  younger  cliildren  £500  to  be  charged 
(so  far  as  not  provided  for  by  the  accumulations)  iipun  the  lands,  and 
devised  the  lands  to  his  eldest  son  for  life  and  after  his  death  to  his 
heirs  male  and  female.  The  Lokd  Chaxcellor  (Sir  E.  P>.  Sugoen), 
after  reviewing  (with  other  authorities)  the  case  of  Ah'xandery.  Alexan- 
'Jer,  and  accepting  the  principle  of  that  decision,  while  distinguishing 
the  intention  of  the  wills  in  the  two  cases,  as  to  the  interdependence  of 
the  gifts,  declared  that  the  gift  to  the  wife  was  void,  but  that  the  trusts 
and  purposes  were  valid  so  far  as  they  were  in  favour  of  the  children, 
and  void  only  as  to  the  excess  in  favour  of  the  wife,  and  that  the  gift 
to  the  son  in  remainder  in  fee  (as  he  construed  the  gift)  was  valid. 
He  (lirect(;d  the  Master  to  ascertain  when  the  jxirtions  and  the  main- 
tenance and  education  were  raised,  or  could  have  l<een  raised  by  a  due 
applicatinn  of  the  rents  aiul  profits,  and  of  the  surplus  j)ersonal  estate; 
and  declared  that  from  the  period  when  the  portions  were  or  could 
lia\ebeen  raised,  the  rents  and  jirufits  dui-ing  tlie  wife's  life  belonged 
to  all   the  children   as  tenants   in  common   under  tlie  settlemeut. 

Id  the  case  of  In  re  Ju-rrs  Trusts  (1877),  4  Ch.  I).  (iOO,  IC  I..  ,1.  ('I,. 
287,  the  Mastkk  ok  thk  Rolls  (Sir  G.  Jess?:l),  observeil  that  Ale.r/i,/- 
(lerv.  Alexander  hiiiX  been  overruled  so  far  as  it  decided  that,  althougli 
there  was  no  possibility  of  ascertaining  what  shares  the  appointees  were 
intended  to  take,  yet  the  one  object  of  the  power  took  the  whole.  In 
the  case  of  ///  re  Kerr\s  Trusts,  a  testator  had  given  a  fund  upon  trust 
for  such  of  the  "children"  of  his  daughter  M.  (who  was  then  married)' 
;is   slu^   shtMild  by  will   appoint,  and   in  default  of  appointment,  for  her 
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<-Iiil(lr(Ui  f(jn:ill_v.  Slic  appointed  ti)  lirr  '•  ( 'liildreii,  E.  and  ('.,  ilieir 
<'xccutor.s,  X:('."  K.  was  an  illcgitiinatt!  cliild.  Tho  ]\1  as'I'ku  ok  tmk 
Rolls  hold  tlu'  intention  to  he  to  appoint  {lie  fund  in  nioietie.^-,  and 
that  V..,  not  heiug  an  uhject  of  the  power,  the  moiety  atteni|)ted  to  he 
given  to  J'],  hecanns  as  in  default  of  :i,p[>ointnient,  di\isihle  hetween  all 
the  children  equally. 

There  is  prohaMy  still  room  for  a  distinction  in  ease  of  an  a])point- 
nieiit  of  real  estate  to  joint  tenants,  one  of  whom  is  inoapahle  of  taking. 
JSee  Ilumplirei/  v.  Tai/lear  (1702),  Amhl.  136,  per  Lord  Hakdwickk, 

p.  138,  Co.  Litt.  9  a,  ;;3r)  a. 

In  Lloyd  V.  Lloyd  (18o8),  26  Beav.  96,  a  testator  gave  power  to  his 
daughter  to  appoint  to  her  children  ''with  such  directions  or  regula- 
tions for  maintenance,  education,  and  advancement  as  their  mother 
.should  appoint,"  and  in  default  of  appointment  gave  the  fund  to  the 
eluldren  attaining  twenty-one,  &c.  The  daughter  bv  her  will  appointed 
the  income  to  her  husband  (the  eliildren's  father)  until  the  youngest 
attained  twenty-one,  "in  or  towards  the  maintenance  and  education  of 
all  her  children,"  and  in  case  of  the  death  of  her  husband  that  tin; 
income  should  be  paid  to  her  brother  for  the  same  purpose.  Sir  J. 
K(»M[LL\%  ]\r.  K.,  upon  a  petition,  declared,  that  the  appointment  of 
tlie  income  to  the  husbaml  for  the  maintenance  and  education  of  the 
children  was  void,  and  that  such  income  belonged,  as  an  unappointed 
fund,  under  the  testators  will,  to  such  of  the  children  as  might  attain 
vested  interests.  And  he  declared  that  two  children  who  had  attained 
twenty-one  were  each  entitled  to  vested  interests  in  one-lifth  ]iart  of 
the  income,  and  he  ordered  [)ayment  to  them,  and  the  investment  and 
uccumulation  of  the  other  three-fifths  until  further  order.  It  does  not 
appear  from  the  report,  however,  that  any  reference  was  made  to  Crozier 
V.  Crazier^  or  that  any  claim  was  made  for  the  application  of  the  income 
to  the  education,  &c. ;  and  it  may  be  inferred  that  the  education  and 
nuiintenance  of  the  children  was  otherwise  provided  for. 

Where  an  appointment  is  made  to  a  class,  the  ascertainment  of  which 
<le]>ends  upon  a  future  event,  the  appointment  is  not  void  <(h  initio, 
because  it  may,  when  the  period  arrives  for  ascertainment  of  the  class, 
include  persons  not  objects  of  the  [vower.  The  rule  as  stated  bv  ^'ice- 
Chancellor  Kindeksley  in  Hdi-rcy  v.  Sfmrey  (ISoL^).  Drewrv,  73  (at 
}i.  l''>()),  is  as  follows:  "If  a  fund  is  appointed  to  objects  of  the  power, 
that  is,  if  in  that  respect  it  is  correct,  the  aj)pnintment  will  be  valid, 
notwithstanding  that  the  persons  who  are  to  take  as  appointees,  or  the 
shares  and  interests  which  they  are  to  take  under  the  appointment,  are 
made  contingent  upon  a  future  e\ent,  provided  the  contingency  must 
.]iap]!en  within  the  period  pn^scribed  by  the  rules  relating  to  perpetui- 
ties ;   and    if  the  fund  is  appointed  not  entirely  to  objects  of  the  power, 
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but  partly  to  strangers,  it  will  still  be  valid  quoad  those  who  are  the 
objects  (if  the  power,  and  the  appointuieiit  will  fail  diily  as  to  those 
persons  who  are  not  objects  of  the  power.' 

The  same  or  a  similar  ])rincii)le  is  applied  in  hi  re  Farncombe's 
Tnists  (1878),  \)  Ch.  D.  65L',  47  L.  J.  Ch.  328,  and  in  Duguid  v.  Fraser, 
(1886),  31  Ch.  D.  4-19,  55  L.  J.  Ch.  285,  54  L.  T.  70,  34  W.  E.  267. 

AMERICAN   NOTES. 

American  cases  affirming  the  doctrine  of  the  rule  are  W<iT>ie7-  v.  Howell,  S 
Washington  (U.  S.  Circ.  Ct.),  12;  Bannim  v.  Barnum,  26  iNIaryland,  119,  172- 
173  ;  Hillen  v.  Iselin,  67  Ilun,  444  ;  144  New  York,  o65  ;  Commissioners  of  Knox 
County  V.  Nichols,  14  Ohio  State,  260;  Horwilz  v.  Xorris,  40  Pennsylvania 
State,  213. 

"  The  rule  as  to  the  excessive  execution  of  a  power  seems  to  be  that,  if  Llie 
excess  can  be  separated  from  what  is  within  the  legitimate  exercise  of  the 
power,  and  if  the  latter  part  is  not  made  to  depend  upon  that  which  is  void, 
or  if  the  objectionable  part  is  distinct  from  and  independent  of  that  MJiich  is 
authorized  to  be  done,  the  execution,  so  far  as  it  is  conformable  to  the  power, 
will  be  sustained,  and  beyond  that  will  be  void."  2  Washburn  on  Real  Prop- 
erty, *327.     See  also  4  Kent's  Commentaries,  *346. 

In  Honvifz  v.  Norris,  supra,  the  donee  of  a  power  to  appoint  among  his 
children  appointed  part  of  the  property  to  his  four  daughters  for  life,  and 
then  to  their  issue  in  such  shares  as  they  should  appoint.  It  was  held  that, 
although  the  power  given  to  the  daughters  was  invalid,  their  life  estates  coukl 
.stand. 

In  Hillen  v.  Iselin,  supra,  the  donee  of  a  power  to  appoint  tiHist  property,  un- 
dertook, in  exercising  the  power,  to  appoint  new  trustees.  The  Court,  citing 
Alexander  V.  Alexander,  held  that  the  ''case  comes  within  the  principle  that 
the  execution  of  a  power  will  not  be  defeated  because  of  some  provision  in 
excess  of  the  pov\'er,  which  may  be  eliminated  without  disturbing  the  general 
scheme." 

But  in  Varrell  v.  Wendell,  20  New  Hampshire,  4:>1,  the  Court  held  that  if 
a  power  of  appointment  has,  through  mistake,  been  exercised  by  the  donee  in 
favor  of  some  who  are,  and  .some  who  are  not,  the  legitimate  objects,  it  shall 
not  be  taken  to  be  good  pj-o  tanio,  in  a  case  in  which,  in  the  absence  of  an 
appointment,  the  fund  would  be  distributed  among  those  persons  who  are  the 
proper  objects  of  the  power;  but  is  wholly  void.  In  this  case  A.  had  a  power 
to  appoint  certain  property  among  15. 's  relations.  She  appointed  the  pioperty 
among  a  large  number  of  R.'s  kindred,  but  the  Court  lield  that  those  only 
were  objects  of  the  power  who  would  take  under  th(>  Statute  of  Distributions 
in  case  of  intestacy. 

The  New  York  Revi.sed  Statutes,  Pt.  II.  ch.  1.  t.  2,  s.  123,  provide  that 
"  no  disposition,  by  virtue  of  a  power,  shall  be  void  in  lav;  or  in  equity,  on  the 
ground  that  it  is  more  extensive  than  was  authorized  by  the  power ;  but  every 
estate  or  interest  so  created,  so  far  as  embraced  by  the  terms  of  the  power^ 
shall  be  valid." 
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No.  8.  — CARVKK  v.   BOWLES. 

(1831.) 

RULE. 

Where  the  donee  of  a  power  executes  an  instrument 
purporting  to  give  the  property  to  objects  absolutely,  and 
by  a  subsequent  part  of  the  instrument  purports  to  cut 
down  the  gift  so  as  to  introduce  trusts  in  favour  of  persons 
not  objects ;  the  original  gift  is  good,  and  the  subsequent 
restrictions,  so  far  as  in  favour  of  persons  not  objects,  void. 

Carver  v.  Bowles. 

2  Russell  &  Myhie,  304-30'.»  (34  R.  R.  102). 
Poicer.  —  Valid  Exercise.  —  Subsequent  Alteration  ultra  vires,  bad. 

A  te.stator,  having  under  a  settlement  a  power  of  appointing  by  will  a  [304] 
sum  of  £7150  bank  stock,  in  respect  of  which  three  bonuses  had  been  paid 
and  invested  since  the  date  of  the  settlement,  by  his  will,  after  mentioning  the 
original  amount  of  stock,  and  making  an  erroneous  reference  to  the  first  bonus,  as 
then  consisting  of  £71;"),  five  per  cent  stock,  appointed  the  said  siun  of  £7150  bank 
stock  and  the  said  sum  of  £715,  five  per  cent  bank  annuities,  "  together  with  all 
such  further  additions  in  the  nature  of  profit  to  be  made  to  the  said  bank  stock 
in  his  lifetime  :  "     Held,  that  the  appointment  extended  to  all  the  bonuses. 

A  testator,  having  a  power  under  his  marriage  settlement,  to  appoint  a  fund 
among  his  children,  appointed  it  to  his  two  sons  and  three  daughters  in  equal 
sliares,  and  then  declared  that  the  shares  appointed  to  his  daughters  should  be 
held  on  the  same  trusts  for  the  benefit  of  his  daughters  and  their  issue  as  were 
therein  expressed  concerning  the  shares  of  his  residuary  estate  bequeathed  to 
each  daughter  and  her  issue  ;  under  these  trusts  the  daughters  took  in  their 
respective  shares  of  the  residue  a  life  interest  to  their  separate  use,  but  without 
power  of  anticipation  or  alienation  : 

Held,  that  the  shares  of  the  settled  fund  were  well  ajipointed  to  the  daugh- 
ters absolutely,  but  to  their  separate  use  during  their  rcspcv^tive  lives,  and 
without  power  of  anticipation  or  alienation  : 

That  no  case  of  election  was  raised  in  favour  of  the  issue  of  the  daughters 
against  the  daughters  or  their  husbands. 

By  an  indenture,  dated  the  Ifitli  of  January,  1799,  which  was 
executed  in  contemplation  of  the  marriage  of  the  te.stator  H.  C. 
Bowles  and  Ann  Garnault,  a  .sum  of  £7150  Bank  stock,  which  had 
belonged  to  Mr.  Bowles,  was  settled  upon  the  husband  and  wife, 
and   the  survivor  of  them  for  life;  and  after  tlie  decease  of  the 
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survivor,  upon  trust  to  transfer  the  Bank  stock  unto,  between,  and 
amongst  all  and  every,  the  child  or  children,  or  such  one  or  more 
child  f)r  children  or  an  only  child  of  the  said  marriage,  at  such 
time  or  times,  in  such  shares,  proportions,  manner,  and  form,  and 
with,  under,  and  subject  to  such  powers,  provisos,  conditions,  re- 
strictions, and  limitations  over  (sucli  limitations  over  to  be  for  the 
l^enefit  of  some  one  or  more  of  such  children,  or  his,  her,  or  their 
issue),  as  the  said  H.  C.  13owles  and  Ann  Garnault  should,  in 
manner  therein  mentioned  jointly  appoint ;  and  for  want  of  such 
joint  appointment,  as  the  survivor  of  tlicni  should,  after  the  death 
of  the  other,  by  deed  or  by  his  or  her  will,  or  any  codicil  thereto, 
direct  or  appoint;  and  in  case  of  no  such  direction  or  appointment 
by  them,  or  by  the  survivor  of  them,  and  as  to  so  much  whereof  no 
such  direction  or  appointment  should  be  made,  upon  trust  for  all  the 
children  in  equal  shares,  and  if  but  one,  then  to  such  only  child,  and 
to  be  paid  and  transferred  at  the  times  tlierein  mentioned. 
[*  305]  *  The  marriage  took  place;  there  were  five  children  of 
the  marriage,  two  sons  and  tliree  daughters;  and  the  wife 
died  in  the  lifetime  of  the  husband  without  having  joined  in  any 
appointment  of  the  bank  stock. 

In  June,  1790,  there  was  paid  in  lespect  of  the  £7150  Bank 
stock,  a  bonus  of  £715,  five  per  cent  liank  Annuities,  which  sum 
was  transferred  into  the  names  of  the  trustees  of  the  settlement ; 
and  in  the  following  December,  a  memorandum,  signed  by  the 
husband  and  wife,  was  indorsed  on  the  settlement,  by  which  it  was 
declared  that  the  £715  five  per  cent  stock  was  to  be  subject  to  the 
trusts  which  the  indenture  declared  concerning  the  Bank  stock. 
In  the  year  1802,  a  bonus  in  money  was  paid,  which  Mr.  Bowles 
invested  in  the  purchase  of  P>ank  stock  in  tlie  names  of  the  trus- 
tees; and  in  Juni',  LSlfi,  an  addition  of  25  ]ter  cent  was  made  to 
the  stock  by  way  of  bonus.  By  these  means,  the  P)ank  stock  in 
the  names  of  tlie  trustees  was  augmented  to  £0216. 

The  will  of  11.  ('.  Bowles,  dated  the  l-Stli  of  April,  1S27,  after 
reciting  that,  by  his  marriage  settlement  and  the  indorsement  upon 
it,  £7150  Bank  stock,  and  £715  five  ])er  cent  Bank  Annuities,  being 
an  addition  made  to  the  Bank  stock  in  the  nature  of  profits,  were 
standing  in  the  names  of  trustees  in  trust,  after  his  decease,  for  all 
or  any  one  or  more  of  his  children,  and  in  such  manner,  &c.,  as  he 
should  by  will  a])point,  })roceeded  in  the  following  words :  "  Now, 
in  jiursuance  oi  the  said  power  or  autliority  to  me  given  or  reserved 
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in  and  ]>y  my  said  marriage  settlement,  and  by  force  and  virtue 
thereof,  and  of  every  power  or  authority  to  me  given  or  reserved, 
or  enabling  me  in  ihis  behalf,  I  do,  by  this  my  last  will,  &c.,  direct 
and  appoint,  give  and  bequeatli  the  said  sum  of  £7150  Bank  stock, 
so  mentioned  in  my  said  marriage  settlement,  and  also  the 
*  said  sum  of  £715  five  per  cent  Baidc  Annuities,  together  [*  306] 
witli  all  such  furtiier  additions  in  the  nature  of  })rotit  to 
be  made  to  tlie  liank  stock  in  my  lifetime,  unto  my  five  children, 
Henry  Carrington  F)Owles,  Ann  Sarah  Treacher,  -Jane  Mary  lieeves, 
Francisca  Bowles,  and  John  Bowles,  equally  to  be  divided  among 
them,  share  and  share  alike.  iUit  T  do  hereby  will  and  declare, 
that  one-fifth  part  or  share,  so  appointed  and  bequeathed  to  each 
of  my  said  three  daughters,  of  and  in  the  said  £7150  Bank  stock, 
and  £715  five  per  cent  Bank  Annuities,  is  so  appointed  and  be- 
queathed, and  I  do  hereby,  so  far  as  I  lawfully  or  equitably  may 
or  can,  order  and  appoint,  that  the  .same  shall  be  held  and  appli(Ml 
by  niy  executors  and  trustees  hereinafter  named,  vq)on  and  for  tlie 
same  trusts,  intents,  and  purposes,  for  the  benefit  of  each  of  niv 
said  daughters  and  their  issue,  as  are  hereinafter  expressed  and 
directed  of  and  concerning  the  one-fifth  part  or  share  hereinafter 
bequeathed  in  favour  of  each  such  daughter  and  her  issue,  of  and 
in  my  residuary  personal  estate."  These  trusts  were  [(2  Russ.  & 
A[y.  .301-302)  to  pay  the  interest  to  the  daughter  during  her  life, 
to  her  separate  use,  and,  without  ])ower  of  anticipation  or  aliena- 
tion ;  after  her  decease,  for  all  and  every  or  any  one  or  more  of  her 
children  in  such  shares  as  she  should  by  deed  or  will  appoint;  in 
ilefault  of  appointment,  for  all  her  children  equally,  who  being  sons 
should  attain  twenty-one,  or  ])eing  daughters  should  attain  twenty- 
one  or  marry;  in  default  of  such  children,  for  sucli  trusts  and 
purposes,  as  she  should  by  deed  or  will  appoint;  and  in  (lefnult  of 
such  a])pointment,  for  the  person,  who,  at  the  time  of  her  deceases 
would  have  been  her  next  of  kin,  if  she  had  died  intestate  and 
unmarried.]  The  will  also  contained  a  proviso  "that  no  child, 
taking  a  share  under  any  such  appointment  as  aforesaid,  shall  be 
entitled  to  any  further  or  other  share  of,  and  in  the  remaining  or 
unapplied  part  or  parts  of  the  said  one-fifth  part,  unless  and  until 
he  or  she  have  brought  his  or  her  appointed  share  into  hotchpot, 
and  shall  have  accounted  for  the  same  accordingly." 

At  th(3  date  of  the  wm'11,  the  £715  five  per  cents  had  been  con- 
verted intd  a  lar'jer  aiiiounl  uf  3  '  •>'-  "ent  slock. 
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Under    these     circumstances     the    following     questions    were 

raised :  — 

[*  307]       *  I.    Whether  the  appointment  extended  to  the  houuses 

of  1802  and  1816,  or  was  confined  to  the  original  sum  of 

£7150  Bank  stock,  and  the  stock  into  which  the  €715  five  per  cent 

Bank  Annuities  were  converted. 

Mr.  Tinney  and  Mr.  Teed  argued  that,  bv  the  express  words  of 
the  will,  the  appointment  was  limited  to  the  original  amount  of 
stock  and  the  first  bonus,  and  to  such  additions  by  way  of  bonus 
as  might  be  made  after  the  date  of  the  will;  and  that  there  were 
no  words  which  could  be  fairly  extended  to  the  intermediate 
bonuses. 

The  Master  of  the  Eolls  (Sir  John  Leach)  was  of  opinion 
that  the  erroneous  allusion  in  the  will  to  the  £715  as  an  existing 
five  per  cent,  stock,  though  it  had  been  long  converted  into  a  dif- 
ferent amount  of  a  different  stock,  showed  that  the  testator  was 
not  acquainted  with  the  particulars  of  which  the  accumulated  fund 
consisted,  and  that  his  intention  was  to  appoint  thfe  whole  of  that 
fund  which  was  vested  in  the  trustees  of  tlie  settlement. 

II.  As  the  appointment  was  bad  so  far  as  it  attempted  to  create 
trusts  in  favour  of  the  children  of  the  daughters,  the  grandchildren 
of  the  testator  not  being  within  the  objects  of  the  power,  a  second 
question  was,  whether  the  shares  were  well  appointed  to  the 
daughters  absolutely,  or  whether  after  the  life  estates  given  to  the 
daughters,  these  shares  were  to  be  considered  as  unappointed. 

If  the  shares  were  well  appointed  to  the  daughters  absolutely 
another  question  was,  whether  the  restriction  against  anticijjation 
or  alienation  and  the  limitations  to  the  separate  use  of  the  daugh- 
ters during  their  lives  were  valid,  having  regard  to  the  terms  of  the 

power  contained  in  the  settlement. 
[*  308]  *  The  Master  of  the  Rolls  held  that  the  words  of  ap- 
pointment were  sufficient  to  vest  the  shares  absolutely  in 
the  daughters ;  that  the  attempt  to  restrict  their  interest  by  limita- 
tions to  their  issue,  being  inoperative,  did  not  cut  down  the  al)solute 
appointment;  but  that  it  was  competent  to  the  donee  of  the  power 
to  limit  the  interests,  which  he  appointed  to  his  daughters,  to  their 
separate  use  and  to  restrain  them  from  anticipation  or  alienation. 

III.  It  was  then  contended  on  behalf  of  the  issue  of  the  daugh- 
ters, that,  as  the  testator  had  manifested  a  plain  intention  that  the 
cliildren  of  the  daughters  should  take  interests  in  the  settled  fund. 
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and  as,  by  tlie  same  iiistnnneuts,  he  gave  to  his  daughters  sliares  of 
his  residue,  a  case  of  election  was  raised  against  the  daughters ; 
and  the  daughters  were  bound  to  elect  between  giving  effect  to  the 
appointment  in  favour  of  tlieir  children  and  the  interests  whicli 
they,  the  daughters,  took  under  the  will.  Hliistlcr  v.  Webster,  2 
Ves.  Jr.  367  (2  K.  1{.  200). 

The  Masteh  of  the  Kolls  held  that,  the  testator  having  made 
an  absolute  appointment  in  the  first  instance,  no  case  of  election 
was  raised. 

Declare  that  the  original  fund  of  £7150  Bank  stock,  in  the  indent- 
ure of  the  16th  of  January,  1799,  mentioned,  and  all  the  additions 
in  tlie  nature  of  profit  which  have  been  made  thereto,  are  well  ap- 
pointed by  the  will  of  H.  C.  Bowles  to  the  defendants,  Henry  C. 
Bowles,  John  Bowles,  Ann  Sarah  Treacher,  Jane  M.  Reeves,  and 
Francisca  Treacher,  the  testator's  children,  in  equal  shares,  and 
that,  subject  to  the  limitations  and  restrictions  hereinafter 
■''^  mentioned,. E.  T.  Treacher,  and  Ann  Sarah  his  wife,  in  her  [*  309] 
right,  J.  Reeves,  and  Jane  Mary  his  wife,  in  her  right,  and 
H.  Treacher,  and  Francisca  his  wife,  in  her  right,  are  absolutely 
entitled  each  to  one-fifth  share  of  such  trust  fund  and  additions, 
but  that  the  shares  appointed  to  Ann  Sarah  Treacher,  Jane  Mary 
Reeves,  and  Francisca  Bowles  are  limited  to  their  respective  sepa- 
rate use  for  life,  independent  of  any  present  or  future  husband,  and 
are  to  be  held  and  enjoyed  by  them  without  power  to  make  any 
assignment  or  appointment  by  way  of  alienation.  Reg.  Lib.  1830, 
A.  fol.  1018. 

ENGLISH  NOTES. 

This  decision  was  followed  by  Lord  Romilly,  M.  R.,  in  ChitrehiU 
V.  Churchill  (1867),  L.  R.  5  Eq.  44,  where  a  testator  having  an  exclu- 
sive power  to  appoint  to  all  or  any  children,  appointed  the  fund  to 
three  daughters,  and  gave  his  residuary  personal  estate  to  the  same 
three  daughters,  and  then  directed  that  the  share  to  which  each  daugh- 
ter sliould  become  entitled  under  tlie  will  and  the  appointment  should 
be  lield  in  trust  for  the  daughter  for  life,  with  the  remainder  to  her 
children.  Lord  Romilly  held  that  the  daughters  took  absolute  inter- 
ests in  the  appointed  fund,  and  that  no  case  of  election  was  raised 
against  them   in  favour  of  their  children. 

The  same  principle  was  applied  hy  the  House  of  Lords  in  the  Scotch 
appeal  of  McDonald  v.  McDonald  (1875),  L.  R.  2  Sc.  App.  482.  Tlie 
LoRi>  Chancellor  (Lord  Caikns),  after  citing  Carver  v.  Bowles,  as 
well  as  (by  v;ay  of  example  of  cases  of  gifts  and  legacies),  Lassence  v. 
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Tierney  (1  Mac.  &  G.  551),  observed  as  follows  (L.  K.  1'  H.  L.  Sc.  489): 
"From  all  those  cases  the  plain  rule  is  derivable  that,  if  \  on  cannot 
disconnect  tliat  which  is  imposed  by  way  t>f  cunditiuii.  ^r  mode  <>f 
enjoyment,  from  a  gift,  the  gift  itself  may  be  ff)und  to  be  involved  in 
conditions  so  much  beyond  the  power  that  it  becomes  void.  l'>iit  wIktc 
tliat  is  not  so,  where  you  have  a  gift  to  an  object  of  tlie  ])owcr.  nml 
wliore  you  have  nothing  alleged  to  invalidate  tliat  gift,  but  conditions 
wliich  are  attempted  to  be  imposed  as  to  the  mode  in  which  that  ol)jeci 
of  the  power  is  to  enjoy  what  is  given  to  him,  there  tlie  gift  may  In- 
valid, and  take  effect  without  reference  to  those  conditions.'' 

And  Lord  Selborxe,  after  some  observations  on  the  construction  (.f 
the  instrument  (L.  E.  2  H.  L.  Sc.  492):  "So  reading  the  deed,  there 
is  first  an  appointment  (in  the  events  which  have  happened)  to  the 
eldest  son,  as  liar  (/.  e.  absolute  proprietor)  of  the  whole  £25,000.  All 
that  follows  is  but  a  superadded  wish,  desire,  or  condiiion.  having  in 
view  the  settlement  or  the  release  to  the  owners  of  the  entailed  estates, 
of  the  sum  so  appointed;  which  ulterior  jiurjtose  might  be  accomplished, 
and  could  only  be  accomplished,  through  the  medium  of  the  estate  and 
interest  vested  in  the  eldest  son  by  virtue  of  this  aj)pointment.  That 
wish,  desire,  or  condition,  not  being  authorised  by  the  ])ower,  must 
necessarily  fail,  unless  the  appointee  (whether  bound  to  elect  or  not, 
by  reason  of  other  benefits  given  to  him  independently  of  the  ]>ower) 
should  elect  t>)  give  effect  thereto:  but  the  appointment  itself  is  not, 
therefore,  vitiated.  The  authorities,  of  which  Carver  \.  Bowles  (2  Kuss. 
&  Myl,  301)  is  an  example,  have  determined  (on  principles  which,  if 
sound  in  England,  nmst  be  equally  so  in  Scotland)  that  an  ulterior 
purpose  of  tliis  kind,  which  is  ultra  vires  only,  and  not  also  a  fraud  on 
the  power,  though  it  may  have  operated  as  a  motive  to  tlie  a])poiutment 
in  the  mind  of  the  appointor,  will,  nevertheless,  not  prevent  an  (d)ject 
of  the  power  from  taking  for  his  own  benefit  the  estate  appointed  to 
him,  if  the  words  used,  according  to  their  pro))er  construction  (which 
must  itself  be  independent  of  any  peculiar  doctrines  of  law  api)licable 
to  powers),  are  suflficient  to  execute  the  power  and  to  vest  tlie  property 
in  the  appointee." 

In  Iv  re  frairsh"//,  Crairs/ini/  v.  ('ra/rs/ta//  (1(S90).  4.'!  Ch.  I).  (515, 
59  L.  J.  Ch.  o95,  62  L.  'i\  489.  a  testator  (A.),  having  a  jx.wer  to  ap- 
point £35,000  among  his  cliildren.  made  his  will  a])pointing  £10,000, 
part  of  the  fund  to  a  daughter  li.,  but  directed  that  the  fund  should  be 
paid  to  trustees  of  another  legacy  bequeathed  to  1^.,  and  held  hy  them 
upon  the  same  trusts  (being  trusts  for  B.  for  life  witli  remainders  to 
persons  not  objects).  Then  after  appointments  of  tlie  rest  of  the  fund 
to  other  cliildren,  including  a  gift  of  the  residue  to  a  child  C,  he 
declared  that    in  case  he   had   exceederl   his  p<pwer    in    not    iqipointing 
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tlu'  £10,000  to  B.  unconditionally,  and  !>.  or  others  entitled  to  object 
to  tlie  settlement  thereof  should  oIjj(!Ct,  he  apixdntcd  the  £10,000  to 
< '.  absolutely,  who  would,  he  was  assured,  settle  the  same  voluntarily 
in  the  same  manner  in  which  he,  the  testator,  had  settled  the  same 
Aftor  the  testator's  death  B.  and  C.  joined  in  executing  a  deed  to  carry 
oiii  tlie  testator's  wishes  as  to  the  £10,000.  It  was  held  by  North,  J., 
iliat  the  appointment  to  B.,  so  to  be  held  by  the  trustees  for  purposes 
iii  excess  of  the  power  was  invalid;  but  that  the  gift  over  to  C.  was 
Aalid  notwithstanding  the  expression  of  the  testator's  confidence  that 
lie  would  settle  the  fund:  there  being  no  evidence  of  a  bargain  on  the 
pai't  of  C.  that  he  would  do  st). 

AMERICAN   NOTES. 

•*  ir  a  donee  of  a  power,  in  undertaking  to.  execute  it,  annex  conditions  to 
tiie  estate  he  creates  which  are  not  authorized  by  liis  power,  the  estate  will  be 
absolute,  and  the  conditions  void."     2  Washburn  on  Real  Property,  *o'28. 

In  Warner  v.  Howell,  3  Washington  (U.  S.  Giro.  Ct.),  12,  Elizabeth  Doug- 
lass, under  the  will  of  her  grandfathei-,  Samuel  Howell,  had  a  power  of  ap- 
j)oiiitiiig  a  fund  by  will  among  the  testator's  grandchildren.  She  appointed 
it  in  the  following  terms  :  "In  execution  of  that  power,  I  will  and  bequeath 
to  my  dear  cousin  Elizabeth  Howell,  who  is  a  grandchild  of  my  said  grand- 
father Samuel  Howell,  the  said  sum  of  £40(K) ;  and  it  is  done  with  a  dying 
request  and  hope,  that  she  will  give  a  part  of  it  to  my  executor:  viz.  4500  dol- 
lars, within  two  months  after  my  decease,  or  as  soon  as  she  can  get  possession  of 
the  money  ;  which  sura  of  4500  dollars  is  to  be  disposed  of  as  follows  [among 
different  persons,  not  grandchiklreu  of  Samuel  Howell].  But  in  case  my  said 
<30usin  Elizabeth  Howell  shall  decline  to  comply  witli  this  request,  then,  and 
in  such  case,  I  will  the  said  £4000  to  my  cousin  EHzabeth  Stretch,  also  a  grand- 
child of  the  said  Samuel  Howell,  with  a  like  dying  request,  that  she  will  com- 
ply with  the  above  request  made  to  Elizabeth  Howell."  In  holding  that  the 
condition  was  invalid,  and  the  appointment  -to  Elizabeth  Howell  absolute, 
Washington,  J.,  said:  "The  rule  laid  down  in  Alexander  -v.  Alexander,  as 
well  as  in  other  cases,  is,  that  where  there  is  a  complete  execution  of  a  power, 
and  something  ex  ahundanti  added,  which  is  improper,  the  execution  is  good, 
and  only  the  excess  void ;  otherwise,  if  there  is  not  a  complete  execution  of 
the  power,  where  the  boundaries  between  the  excess  and  execution  are  not 
•distinguishable.  .  .  .  The  condition  annexed  to  the  devise  to  Elizabeth 
Howell  is  perfectly  distinguishable  from  the  devise  of  the  £4000  to  her,  which 
is  complete,  and  consequently  the  excess  only  is  void." 
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No.  10.— CROMPE  V.   BARROW. 
(1799.) 

RULE. 

WiiERK  the  donee  of  a  power  after  giving  a  vested  estate 
to  an  object  of  the  power  purports  to  make  a  gift  over  in  a 
certain  event  to  a  person  not  an  object  of  the  power,  the 
gift  over  is  etfectual  to  determine  tlie  original  gift,  although 
it  fails  to  take  effect  so  as  to  benefit  the  object  intended  by 
the  gift  over. 

And  conversely,  a  conditional  gift  over  to  an  object  of 
the  power  following  an  appointment  purporting  to  be  made 
to  a  stranger,  will  take  effect  according  to  the  event. 

Doe  d.  Bloomfield  v.  Eyre. 

18  L.  .T.  C.  P.  284-291  (s.  c.  5  C.  B.  713). 

[284]   Power.  —  Appointment.  —  Estate  Defeasible.  —  Coverture,  Dispensation  of. 

B}'  the  marriage  settlement  of  M.  S.,  a  copyhold  of  which  she  was  seised 
in  fee  was  settled  on  her  husband,  J.  B.,  for  life,  and  after  his  death  to  the  use 
of  M.  S.  for  life,  and  after  her  death  to  the  use  of  such  child  or  children  of  the 
marriage,  and  for  such  estate  oi-  interest,  and  in  such  i)ai'ts  and  proportions  as 
M.  S.  by  deed  might  appoint,  and  for  want  of  such  apj)ointnient  to  the  use  of 
all  the  children  of  the  marriage  as  tenants  in  common  in  tail,  ;ind  in  default 
to  M.  S.  in  fee. 

M.  S.,  in  the  lifetime  of  her  husband,  and  then  having  two  sons,  made  a 
will,  bv  which  she  appointed  tlip  estate  to  her  elder  son,  J.  B.,  and  his  heirs  and 
assigns  forever,  on  condition  that  he  should  pay  £"2(l()  to  W.  B.,  her  second 
son,  within  a  year  of  her  husband's  decease,  or  on  \V.  B.s  attaining  the  age 
of  twenty-one  ;  but  in  case  neither  of  the  sons  should  be  living  at  the  decease 
of  J.  B.,  her  husband,  then  she  gave  the  estate  to  her  father-in-law,  in  trust, 
to  sell  and  pay  legacies. 

After  the  date  of  the  will,  four  other  children  were  liorn  of  the  marriage. 
M.  S.  died  in  the  lifetime  of  her  husband  ;  J.  B.,  the  eldest  son,  died  in  his 
father's  lifetime  leaving  the  lessor  of  the  plaintiff  his  youngest  son  and  cus- 
tomary heir;  and  W.  B.,  the  second  son,  died  before  his  father. 

Held,  in  affirmance  of  the  judgment  of  the  Court  of  Common  Pleas,  that 
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the  lessor  of  the  plaintiff  was  not  entitled  to  recover.  That  there  was  an  im- 
I)]ied  dispensation  of  coverture  in  the  power  given  to  M.  S.  That  altlioiigh 
the  appointment  was  not  altogether  void,  but  gave  a  vested  defeasible  estate 
in  fee  to  J.  B.,  the  eldest  son,  and  that  the  appointment  over  to  the  father-in- 
law  alone  was  void ;  yet  that  the  event  which  happened  defeated  and  put  an 
end  to  the  estate  of  J.  B.,  the  son. 

Ejectment.  The  declaration  contained  two  demises  by  Benja- 
min Goodyear  Bloomfield :  one  alleged  to  have  been  made  on  the 
1st  of  January,  1825,  and  the  other  on  the  1st  of  September,  1841. 

The  defendant  defended  as  landlord  in  respect  of  six-sevenths  of 
the  property. 

vVt  the  trial,  before  Coleridge,  J.,  at  the  Essex  Summer  Assizes, 
in  1845,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  Court  of  Common  Pleas  on  a  special  case. 

The  case  was  argued,  in  Trinity  Term,  1846,  and  in  the  next 
Michaelmas  Term,  judgment  was  given  in  favour  of  the  defendant. 
The  case  was  afterwards  turned  into  a  special  verdict,  which 
stated  as  follows :  —  That  before  and  at  the  time  of  the  surrender 
to  uses  hereinafter  mentioned,  Mary  Sida  was  seised  in  her 
demesne  as  of  fee,  at  the  will  of  the  lord  of  the  manor  of  Overhall 
and  Netherhall,  in  the  county  of  Essex,  according  to  the  custom  of 
ihi  said  manor,  of  the  tenements  with  the  appurtenances  in  the 
declaration  mentioned,  the  same  then  and  still  being  part  and 
parcel  of  the  same  manor,  and  a  customary  tenement  thereof, 
demised  and  demisable  by  copy  of  the  Court  rolls  of  the 
said  manor,  by  the  lord  of  the  said  *  manor,  or  by  his  [*  285] 
steward  of  the  Court  of  the  said  manor  for  the  time  being, 
to  any  person  or  persons  willing  to  take  the  same  in  fee  sim])le,  or 
otherwise,  to  hold  of  the  lord  of  the  said  manor,  at  the  will  of  the 
lord  of  the  said  manor,  according  to  the  custom.  That  by  the 
immemorial  custom  of  the  said  manor,  the  youngest  son  of  any 
person  dying  seised  of  any  descendible  estates  in  any  of  the  copy- 
hold tenements  thereof  is  the  customary  heir  of  his  father,  and 
succeeds,  as  such  heir,  to  the  tenements  of  wiiich  his  father  died 
seised.  That  the  said  Mary  Sida  being  so  seised  and  in  jiossession 
of  the  said  customary  tenements,  witli  the  appurtenances,  on  the 
2nd  of  August,  1764,  by  the  rod  duly  surrendered  out  of  her 
hands,  into  tlie  hands  of  the  lord  of  the  said  manor,  by  the  hands 
and  acceptance  of  William  Cliaplin,  gentleman,  in  the  place  of 
the  lord's  bailiff,  and  in   the   presence  of  Daniel  Sida  and  John 
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lilooiiitield  the  elder,  two  copyhold  or  customary  tenants  in  the 
manor  aforesaid,  they  witnes^sing  the  same,  according  to  the  cus- 
tom of  the  said  manor,  the  said  tenements,  witli  the  appur- 
tenances, to  the  intent  tliat  the  lord  of  the  said  manor  should 
thereupon  regrant  all  and  every,  the  said  surrendered  messuages, 
lands,  tenements,  and  hereditaments,  with  tlieir  appurtenances, 
to  and  for  the  several  uses  and  purposes  hereinafter  mentioned 
and  expressed  of  and  concerning  the  same,  that  is  to  say,  to  the 
use  and  l)eli(»of  of  the  said  Mary  Sida,  her  heirs  and  assigns,  until 
the  marriage  intended  should  be  liad  and  solemnised  between  her, 
the  said  Mary  Sida,  and  John  Bloomfield  the  younger;  and  from 
and  after  the  solemnisation  of  the  said  intended  marriage  between 
the  said  John  Bloomfield  the  younger  and  Mary  Sida,  then  to  the 
use  of  the  said  John  Bloomfield  for  and  during  his  lifetime,  and 
from  and  after  his  decease  to  the  use  of  the  said  Mary  Sida,  his 
intended  wife,  and  her  assigns  for  and  during  her  lifetime,  and 
from  and  after  her  decease,  to  the  use  of  such  child  or  children 
•of  the  body  of  the  said  Mary  by  the  body  of  the  said  John 
Bloomfield,  her  said  intended  husband,  to  be  begotten,  and  for 
such  estate  or  estates  or  other  interests,  and  in  such  parts,  shares, 
and  proportions,  manner  and  form,  and  charged  and  chargeable 
with  any  sum  or  sums  of  money  for  any  other  of  their  children  as 
she,  the  said  Mary,  by  any  deed  or  deeds,  writing  or  writings,  to 
be  by  her  sealed  and  delivered  in  the  presence  of,  and  attested  by 
two  or  more  witnesses,  or  by  her  last  will  and  testament  in  writ- 
ing to  be  by  her  signed,  sealed,  and  published  as  such  in  the 
presence  of,  and  attested  by  three  or  more  witnesses,  should  or 
might  limit,  declare,  devise,  direct,  or  appoint;  and  for  want  of 
such  limitation,  declaration,  devise,  direction,  or  appointment,  and 
until  such  limitation  or  declaration,  devise,  direction,  or  appoint- 
ment should  l)e  made  and  executed,  and  the  estate  or  estates,  or 
otlier  interest  to  be  raised  and  created  thereby  as  aforesaid,  should 
respectively  commence  and  take  effect  to  the  use  of  all  and  every 
the  children,  or  of  the  child,  if  but  one.  of  the  body  of  the  said 
Mary  by  the  body  of  tlie  said  John  lUoomlicld,  hei-  said  intitnded 
liusband,  to  be  Ijegotten,  in  einial  shares  and  ])ropo]-tions,  if  nioi(! 
than  one  such  child,  ami  to  take  as  tenants  in  common  and  not 
as  joint  tenants,  and  of  the  heirs  of  tlie  several  and  respectiv(^ 
bodies  of  sucli  children  lawfully  issuing:  and  if  t\\rvc  should  bi- 
but  one  such  child  to  the  use  of  such  onlv  child,  ami   the  hrii>  of 
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liis  or  her  body  lawfully  issuini;-;  and  for  want  and  in  default  or 
failure  of  such  children,  or  of  one  such  (diild  of  tlic  Ijody  of  the 
.said  ]\Iary  by  the  body  of  the  said  -lo'un  ]'>looniheld,  to  the  use 
and  behoof  of  the  said  Mary,  and  of  her  heirs  and  assigns  forever, 
.and  to  and  for  none;  olhi'r  use,  intent,  or  purpose  whatsoever. 

That  on  the  9th  of  August,  17(i4,  the  said  Mary  Sida  inter- 
married Willi  the  said  John  Bloomfield,  and  that  the  said  John 
r>h)omiield  and  Mary  his  wife  continued  from  thence  during  their 
respective  lifetimes,  and  tlie  said  John  Bloondield  continued  until 
liis  death  in  ]ioR9,ession  of  the  said  premises  with  the  appurte- 
nances. That  on  the  30th  of  May,  1765,  the  said  surrender  to  uses 
was  duly  presented  by  the  homage  at  a  Court  of  the  lord  of  the 
said  manor,  according  to  the  custom  thereof;  and  that,  on  the 
11th  of  November,  1765,  John  Bloomfield,  the  eldest  child  of  the 
-said  marriage,  begotten  of  the  body  of  the  said  Mary  by  the  body 
of  the  said  John  Blocnnfield,  her  husband,  and  being  the  fatlier  of 
the  lessor  of  the  plaintiff,  was  born. 

That  on  the  14th  of  November,  1766,  William  Bloomfield,  the 
second  child  of  the  said  marriage,  begotten  of  the  body  of 
the  *  said  Mary  by  the  body  of  the  said  John  Bloomfield,  [*  286] 
her  husband,and  being  the  William  Bloomfield  mentioned  in 
the  will  liereinaf ter  mentioned,  was  born.  That  on  the  5th  of  January, 
1767,  there  being  then  no  other  children  of  the  said  marriage  save 
as  aforesaid,  the  said  Mary  Sida,  then  Mary  Bloomfield,  made  her 
last  will  and  testament  in  writing,  which  was  signed,  sealed,  and 
published  by  her  as  such  will  and  testament,  in  the  presence 
of,  and  attested  by  three  creditable  witnesses,  which  will  was 
and  is  as  follows:  "I,  Mary  Bloomfield,  wife  of  John  Bloomfield 
the  younger,  of  Dedham,  in  the  county  of  Essex,  gentleman, 
according  to  and  in  pursuance  of  the  power  reserved  to  me,  the 
said  Mary,  in  and  by  a  certain  surrender  of  ilie  manor  of  Overlutll 
and  Xetherhall,  in  iJedham,  dated  the  2nd  of  August,  1764,  made 
and  passed  by  me,  the  said  Mary,  by  the  name  of  ]\Iary  Sida, 
spinster,  upon  my  then  intended  marriage  with  the  said  John 
liloomfield,  of  all  that  messuage  or  tenement  called  South  Field 
House,  and  twelve  acres  of  land  and  pasture,  more  or  less,  there- 
unto belonging,  with  the  appurtenances,  in  Dedham  aforesaid,  and 
held  of  the  said  manor  by  copy  of  Court  roll,  and  also  of  all  other 
the  lands  and  tenements  of  me,  the  said  Mary,  then  held  by  copy 
of  Court  roll  of  the  same   manor,  with  tlie  ai»purtenances.      Now, 
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as  concerning  the  said  copyhold  premises,  with  their  appurte- 
nances, accordingly,  I,  the  said  Mary  Bloomfield,  do  hereby  make, 
publish,  and  declare  this  my  last  will  and  testament  in  the 
manner  following,  that  is  to  say,  I  give,  devise,  direct,  and  appoint 
all  and  singular  the  aforesaid  copyhold  messuage,  lands,  tene- 
ments, meadows,  pastures,  hereditaments,  and  premises,  with  the 
ap])urtenances,  unto  my  son  John  Bloomfield,  and  to  his  heirs 
and  assigns  forever,  from  and  after  tlie  decease  of  my  luisband 
John  Bloomfield  as  aforesaid ;  l)ut  nevertheless  upon  this  con- 
dition that  the  said  John  Bloomfield  should  pay  to  my  other 
son  William  Bloomfield  the  sum  of  £200  within  one  year  and 
a  day,  after  the  decease  of  my  husband,  John  Bloomfield  aforesaid, 
in  case  that  my  son  William  Bloomfield  be  then  living  and 
twenty-one  years  of  age ;  but  if  he  should  then  be  under  the 
age  of  twenty-one  years,  then  my  will  is,  that  the  above  sum  of 
£200  shall  be  paid  him  by  my  son  John  as  soon  as  he  comes 
to  tlie  age  of  twenty-one  years.  Btit  in  case  it  shall  happen  that 
neither  of  my  sons  aforesaid  should  be  living  at  the  decease  of  the 
said  John  Bloomfield,  my  husband,  then  and  in  that  case  liappen- 
ing,  I  do  by  this  my  will,  give,  devise,  direct,  and  appoint  all  and 
every,  the  aforesaid  copyhold  messuage,  lands,  tenements,  meadows, 
pastures,  hereditaments,  and  premises,  with  their  appurtenances, 
unto  my  father-in-law,  John  Bloomfield  the  elder,  of  Dedham, 
in  the  county  of  Essex,  farmer,  his  heirs  and  assigns,  in  trust, 
nevertheless,  and  to  the  intent  and  purpose  that  the  said  John 
Bloomfield  the  elder,  his  heirs  and  assigns,  as  soon  as  may  be 
after  the  decease  of  the  said  John  Bloomfield,  my  husband, 
shall  absolutely  sell  and  dispose  of  all  and  singular  the  aforesaid 
copyhold  messuage,  lands,  tenements,  meadows,  pastures,  here- 
ditaments, and  premises,  with  the  appurtenances,  and  surrender 
or  cause  the  same  to* be  surrendered  imto  any  person  or  persons 
and  their  heirs  forever,  who  shall  be  willing  to  purchase  the  same 
premises,  with  their  appurtenances,  at  and  for  a  valuable  price 
or  consideration,  or  purchase-money  for  the  same  premises.  And 
T  will,  order,  give,  direct,  and  appoint  such  purchase-money  so  to 
be  made  and  arise  upon  the  absolute  sale  of  the  premises  as  afore- 
said, to  be  applied  and  paid  unto  the  several  persons,  and  in 
manner  next  hereinafter  mentioned,  that  is  to  say,  &c.  [The 
will  then  stated  a  number  of  legacies  to  different  relations.]  And 
as  to  the  residue  and  remainder  of  such   jnirchase-money  to  arise- 
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and  be  iii:ide  upon  sale  of  the  said  copyhold  pu^mises  as  aforesaid, 
I  give,  devise  and  l)e(iueath,  dln't't  and  appoint  the  same  unto  my 
«aid  father-in-law,  Julin  lUnomtield  the  elder,  and  to  his  use  and 
dis])osal.  And  1,  tiie  said  Mary  JUoomHeld,  do  hereby  ratify  and 
confirm  this  to  be  my  last  will  and  testament  as  concerning  the 
above  coi»yhiild  premises  so  by  me  surrendered  as  above  men- 
tioned, with  the  intent  that  the  lord  of  the  manor  shall  regrant 
the  same  premises  with  their  appurtenances,  as  directed  and 
appointed  by  this  )ny  will  and  testament,"  &c. 

That  the  surrender  in  the  said  will  mentioned  of  the  2nd  of 
August,  1746,  and  the  property  therein  also  first  mentioned,  were 
and  are  the  surrender  to  uses  thereinbefore  mentioned,  and  the 
premises  in  the  declaration  mentioned.  That  on  the  ir»th 
of  *  March,  1767,  the  said  John  Bloomfield  and  Mary  his  [*  287] 
wife  were,  at  a  Court  of  the  lord  of  the  said  manor,  ac- 
cording to  the  custom  thereof,  duly  adndtted  to  the  said  cus- 
tomary tenements  with  the  a})purtenances  to  the  said  surrender  to 
uses  of  the  2nd  of  August,  1764,  to  hold  the  same  to  the  uses  and  in 
the  manner  mentioned  in  the  said  surrender.  That  on  the  6th  of 
July,  1767,  the  said  William  TUoomfield,  the  said  second  son  of  the 
said  marriage,  died.  That  there  were  afterwards  five  other  chil- 
dren of  the  said  marriage,  begotten  of  the  body  of  the  said  Mary 
Bloomfield,  by  the  body  of  the  said  John  Bloomfield,  her  said  hus- 
band, vi/.,  William  (the  second  of  that  name),  Mary,  Samuel, 
Henry,  and  Sarah,  some  of  whom  are  still  living. 

That  on  tlie  l!)th  of  Junr,  17S2,  the  said  Mary  Bloomfield  died 
without  revokinfj  or  alterinsr  her  said  will. 

That  on  the  27th  of  December,  1782,  administration  with  the 
said  will  annexed  was  duly  granted  to  the  said  John  Bloomfield, 
the  husband  of  the  said  Mary  Bloomfield,  forth  of  the  i)rop(^r 
ecclesiastical  (Vurt  in  that  behalf,  that  is  to  say,  by  the  Bishop  of 
London.  That  on  the  3rd  of  February,  1801,  the  said  -Fohn 
Bloomfield  the  younger,  the  said  eldest  son  of  the  said  John  and 
Mary,  was,  at  a  Court  of  the  lord  of  the  said  manor,  by  an  admit- 
tance taken  according  to  the  custom  of  the  said  manor,  admitted 
to  the  reversion  or  remainder  in  fee  immediately  expectant  on  the 
death  of  the  said  John  lUoomfield,  his  father,  in  and  to  the  afore- 
said premises,  to  hold  to  him  the  said  John  lUoomfield  the  son, 
his  heirs  and  assigns,  immediately  from  and  after  the  decease  of 
the   said   John    rdoomfiidd    tlic   fatliei'.   Duvsuaut    to  the  said   sur- 
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render  and  will  of  ^le  said  Mary  liloomfidd,  hi.s  mother,  decea.sed.. 
That,  on  the  26th  of  June,  1814,  the  said  Jolin  IHoomfield  the 
younger  intermarried  with  Elizabeth  Goodyear,  tlic  mother  of  thc^ 
present  lessor  of  the  plaintiff,  and  that,  on  the  18th  of  July,  1820, 
the  within-named  lienjamin  (^oodyear  Bloomfield,  the  lessor  of  the 
plaintiff,  was  born,  and  was  the  youngest  son  of  the  said  -lolm 
Bloomfield  the  younger.  Tliat,  on  the  20tli  of  July,  1820,  tlu'  said 
.John  Bloomfield  the  younger,  the  son  of  the  said  Mary,  the  testa- 
trix aforesaid,  and  the  father  of  the  said  lessor  of  the  plaintiff',, 
died  intestate  in  the  lifetime  of  his  said  lather  John,  the  said 
husband  of  the  said  Mary,  leaving  the  said  lessor  of  the  plaintiff, 
Benjamin  (Joodyear  Bloomfield,  his  youngest  son  and  customary 
heir,  by  the  immemorial  custom  of  the  said  manor,  him  surviving;. 
and  that,  on  the  8th  of  Se])tend)er,  1820,  the  said  -lohn  Bloomfield,. 
the  said  husband  of  the  said  Mary,  and  grandfather  of  the  lessor 
of  the  plaintiff,  died,  having  been  until  his  death  in  possession  of  ' 
the  premises.  That  after  the  death  of  John  Bloomfield,  the  hus- 
band of  the  said  Mary,  and,  on  the  21st  of  Feln-uary,  1821,  at, 
a  Court  baron  then  held  for  tlie  said  manor,  the  homage  presented 
the  said  surrender  of  the  2nd  of  Auo-ust,  1764,  and  the  marriage  of. 
the  said  Mary  Sida  and  John  Bloomfield,  and  that  there  was  issue 
of  the  said  marriage  six  cliildren,  to  wit,  the  said  rlohn,  William,. 
Mary,  Samuel,  Henry,  and  Sarah,  and  that  the  said  Mary  Bloom- 
field, formerly  Mary  Sida,  died  in  the  lifetime  of  her  husband, 
without  having  made  any  appointment  or  disposition  by  deed  or 
Avill  of  the  said  premises,  leaving  six  children  her  surviving,  and 
that  John  and  Henry,  two  of  such  children,  had  died  in  the- 
lifetime  of  the  said  John  Bloomfield  their  father. 

That  on  the  1st  of  November  then  last,  at  a  Court  then  liolden. 
the  death  of  John  Bloomfield  the  father,  had  been  presented,  and;. 
the  first  [)roclamation  made ;  and  at  another  Court,  held  on  the 
1st  of  Dec(!mber  then  last,  the  second  ])roclamation  had  been 
made.  That  at  a,  Court  held  the  21st  of  b'ebruary,  iS21, 
lienjamin  Bloomfield  (being  the  said  Bcuijamin  (loodyear  Bloom- 
lield),  an  infant  under  the  age  of  twenty -one  years,  to  wit,  of  the 
age  of  six  months  or  thereabouts,  the  youngest  son  and  customary 
heir-at-law,  according  to  the  custom  of  the  said  manor,  of  John 
Bloomfield  the  son,  deceased,  by  William  Bouse,  gentleman,  his 
attorney,  was  admitted  to  one-sixth  ])art  oi-  share  of  and  in  the 
premises,  pursuant   to   tlie   said    surren'ler   of  ihe  'Jml   of   .\uuust. 
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1764,  and  as  his  right  and  inlicritance  to  liohl  the  said  one-sixth 
})ai't  or  share  of  and  in  the  ])reniises  unto  Bcnjanun  l>hjonifiekl 
and  the  heirs  of  his  body,  })ursiiant  t"  tlie  said  surrender. 

The  speeial  verdict  then  stated  the  admittance  at  the  same 
Court  of  AVilliam  inoomfiehl,  of  Mary  th(3  wife  of  Henry  Fitcdi, 
late  Mary  Bloomtield,  of  Samuel  Bloomfield,  of  Sarah  the 
wife  of  W.  C.  House,  *  late  Sarah  Bloondield,  sons  and  [*  288] 
daughters  respectively  of  John  and  Mary  Bloomfield ;  and 
of  ]\Iary  ]^)loomfield,  only  child  and  heiress-at-law  of  Henry 
Bloomfield,  son  of  dolm  and  ]\lary  Bloomfield,  each  respectively  to 
one-sixth  part  or  share  of  tlie  premises.  That  between  the  mouths 
of  February,  1821,  and  Marcli,  182:3,  Mary  Bloomfield,  the  only 
(diild  and  heiress-at-law  of  Plenry  Bloomfield  the  son,  married 
one  Kidd,  and  afterwards  and  before  March,  1823,  died  without 
leaving  issue.  That  at  a  Court  liolden  for  the  said  manor,  on  the 
18th  of  March,  1823,  the  homage  presented  the  admission  a's 
above  of  Mary  Kidd,  late  Mary  Bloomfield,  spinster,  the  daughter 
of  Henry  Bloomfield,  and  her  death,  and  tliat  thereupon  Samuel 
Bloomfield,  youngest  son  and  heir-at-law  of  John  and  Mary 
Bloomfield,  formerly  Mary  Sida  (the  said  Mary  Kidd  having^ 
died  without  issue),  was  admitted  to  one-sixth  part  or  share  in  the 
said  premises,  to  hold  to  him,  Samuel  Bloomfield,  his  heirs  and 
assigns.  That  in  the  year  1824,  the  present  defendant  purchased 
tlie  interest  of  all  the  parties  so  admitted  as  aforesaid  in  the 
premises,  except  the  interest  of  the  lessor  of  the  plaintiff,  Benja- 
min Goodyear  Bloomfield. 

That  on  the  14th  of  December,  1824,  a  deed  of  covenant  was 
executed,  bearing  date  the  day  and  year  last  aforesaid,  and  made 
between  the  last-mentioned  William  Bloomfield,  Henry  Fitch,  and 
Mary  liis  wife,  Samuel  Bloomfield,  and  W.  C.  Rouse,  of  Ipswich, 
and  Sarah  his  wife,  of  the  one  part,  and  the  defendant  Charles 
Eyre  of  the  other  part,  whereby,  after  amongst  other  things  recit- 
ing, that  the  said  intended  testamentary  appointment  of  the  said 
Mary  Bloomfield  was  inoperative  and  ineffectual,  inasmuch  as  it 
was  such  a  power  coupled  with  an  interest  as  a  married  woman 
could  not  liY  law  exercise,  unless  there  were  in  the  power  a  dis- 
pensation of  coverture,  for  all  her  children  had  vested  estates  tail 
in  the  said  hereditaments  and  premises,  subject  to  be  defeated  by 
a  valid  exercise  of  the  said  power,  and  if  her  appointment  of  the 
fee  to  licr  son   Jolm    Imd  boon  effcctud.  it  must  have  been  carved 
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out  of  her  remainder  in  fee,  of  which  she  was  seised  as  of  her  ohi 
estate,  and  she  woukl  thereby  liave  affected  her  inlieritance  at  a 
time  when  by  law  she  was  incapable  of  doing  it  by  such  means, 
and  that  moreover  there  was  another  objection  to  tlie  validity  of 
the  said  intended  appointment,  for  the  estate  was  appointed  to  John 
in  fee,  subject  to  an  executory  demise  to  and  in  favour  of  persons 
not  the  objects  of  the  power,  in  case  neitlier  Joim  nor  William 
should  be  living  at  the  decease  of  their  father,  and  neither  of 
whom  then  was  living  at  the  time  of  the  death  of  their  father,  and 
that  the  appointment  to  John  Bloomfield  the  elder,  in  fee,  in  trust 
for  the  legatees,  could  not  take  effect,  because  they  were  not 
objects  of  the  power,  and  the  estate  intended  to  be  appointed  to 
John  tlie  son,  or  the  estate  intended  to  be  appointed  to  John 
his  grandfather,  never  commenced  or  took  effect,  and  the  children 
of  the  said  Mary  Bloomfield,  by  her  said  husband,  took  the  said 
hereditaments  as  tenants  in  common  in  fee  tail,  in  such  and  the 
same  manner  as  if  there  had  been  no  attempt  to  exercise  the  same 
power  of  appointment ;  and  further  reciting,  that  the  said  Charles 
Eyre,  the  defendant,  had  contracted  and  agreed  with  the  several 
persons  parties  thereto,  of  the  first  part,  for  the  absolute  purchase 
of  the  fee  simple  and  inheritance  of  six  one-seventh  parts  or  shares 
of  and  in  the  said  hereditaments,  and  all  other,  tlie  parts,  shares, 
estates,  and  interests  of  the  several  persons  parties  tliereto,  of  the 
first  part,  of  and  in  the  said  h(n'editaments,  free  from  all  incum- 
brance, except  tlie  quit  rent  of  ll.s.  Gd.  per  annum,  and  the  laiul- 
tax  cliarged  thereon  for  tlie  sum  of  £857  2.s.  10.}f/.,  to  be  paid  as 
therein  mentioned,  the  parties  thereto  of  the  first  part  respectively 
covenanted,  each  of  them  for  himself  only,  his  heirs,  executors,  and 
administrators,  and  for  the  respective  wives  only  of  such  of  them 
as  were  married,  his  and  her  heirs,  executors,  and  administrators, 
that  they,  the  said  William  Bloomfield,  Samuel  JUoondield,  Henry 
Fitch  and  Mary  his  wife,  and  W.  V.  Rouse  and  Sarah  his  wife,  or 
tlieir  respective  heirs,  would  severally  within  ten  days  then  next, 
at  the  costs  of  each  of  them  respectively,  suffer  a  good  and  effectual 
common  customary  recovery  or  recoveries  of  the  said  hereditaments, 
with  the  appurtenances,  and  would  immediately  after  such  recovery 
should  be  suffered  at  the  recpiest  and  costs  of  the  said  Charles 
Eyre,  his  heirs  and  assigns,  at  or  before  the  next  Court  for 
[*  289]  the  manor  of  Overhall  and  Netherhall,  in  Dedham  *  afore- 
said,  surrender   into   the    hands   of   the   lord   of   the   sa.d 
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manor,  or  otherwise  effectually  convey  and  assure  according  to  the 
custom  of  the  said  manor,  to  the  use  of  the  said  Charles  Eyre,  his 
lieirs  and  assigns,  six  seventh  parts  or  shares,  and  all  the  estates 
and  interests  of  the  said  parties  thereto  of  the  first  part,  of  and  in 
the  said  copyhold  hereditaments ;  and  the  said  indenture  also  con- 
tained covenants  by  the  said  vendors  for  title  and  quiet  enjoyment 
against,  and  notwithstanding  any  act,  wilful  omission  of  the  ven- 
dors, or  of  the  said  Mary  Bloomfield,  deceased,  or  any  persons 
claiming  through  or  under  them  or  her.  That  afterwards,  on  the 
14th  of  December,  1824,  a  surrender  was  made,  and  recovery 
suffered  in  pursuance  of  the  deed  of  covenant,  and  that  the 
defendant  was  thereupon  admitted  to  the  said  premises,  except  the 
share  of  the  said  Benjamin  Goodyear  Bloomfield,  accordingly,  to 
hold  to  him,  his  heirs  and  assigns  forever,  according  to  the  cus- 
tom of  the  said  manor,  and  entered  into  possession  thereof,  and 
continued  in  the  possession  or  enjoyment  of  the  same  until  the 
present  ejectment  was  brought  in  the  beginning  of  the  year  1845. 
That  there  was  a  custom  in  the  manor  to  appoint  guardians ;  that 
W.  C.  Eouse  was  appointed  guardian  of  the  lessor  of  the  plaintiff: 
and  that  in  1825,  a  lease  was  also  granted  by  W.  C.  Eouse,  who  pur- 
ported to  act  as  the  guardian  of  the  lessor  of  the  plaintiff"  to  the 
defendant,  of  the  one-seventli  share  of  the  lessor  of  the  ])laiutiff  in 
the  premises,  which  lease  had  expired  before  the  ejectment  was 
brought. 

The  special  verdict  then  stated  a  lease  by  Benjamin  Goodyear 
Bloomfield,  the  entry  of  the  nominal  plaintiff',  and  his  ouster  by 
the  defendant.  And  the  jurors,  &c.,  said,  that  the  defendant  was 
not  and  is  not  guilty  of  the  said  trespasses  and  ejectments  within 
specified,  as  to  the  one-seventh  undivided  part  of  the  several 
hereditaments  within  specified.  But  whether  or  not,  upon  tlie 
whole  matter  aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid 
found,  the  defendant  be  guilty  of  the  trespasses  and  ejectments 
within  specified,  as  to  the  said  remaining  six  seventh  undivided 
parts  of  the  said  hereditaments,  the  jurors  aforesaid  were  wholly 
ignorant,  &c.  And  if  u])on  the  whole  matter  aforesaid,  it  shall 
seem  to  the  Court  that  the  defendant  is  guilty  of  the  trespasses 
and  ejectments  as  last  aforesaid,  then  the  jurors,  &c.,  say,  that  the 
defendant  is  guilty  thereof  in  manner  and  form  as  the  plaintiff  has 
within  complained  against  him,  and  in  that  case  they  assess  the 
damages  at,  &c.     But  if  upon  the  whole  matter  aforesaid  it  .shall 
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seem  to  the  Court  that  the  defendant  is  not  guilty  of  the  said  tres- 
passes and  ejectments  as  to  the  saitl  six  seventh  undivided  parts  of 
the  said  hereditaments,  then  the  jurors,  &c.,  say,  that  the  defend- 
ant is  not  guilty  thereof,  in  manner  and  form  as  the  plaintiff  lias 
witliin  complained  against  him.     And  because,  &c. 

Judgment  having  been  entered  for  the  defendant  upon  the 
special  verdict  in  the  Court  of  Common  Pleas,  the  lessor  of  the 
plaintiff  brouglit  a  writ  of  error. 

The  case  was  argued,  in  the  Exchequer  Chamber  (June  17, 
1847),  by  — 

Hodgson  (with  whom  was  Willes),  for  tlie  })laintiff  in  error; 
and  by  — 

Bovill  (with  whom  was  Talfoui'd,  Serj.),  for  the  defendant  in 
error. 

The  material  portions  of  the  argument  are  fully  adverted  to  in 
the  judgment  of  the  Court.  Cd?'.  adv.  vidt. 

Pakkk,  B.,  now  (February  1,  1848)  delivered  the  judgment  of 
the  Court  (Parke,  B.,  Alderson,  B.,  Coleridge,  J.,  Polfk,  B., 
WiGHTMAX,  J.,  Ekle,  J.,  and  Platt,  B.)  :  — 

This  case  comes  before  us  on  a  writ  of  error  on  a  judgment  of  the 
Court  of  Common  Pleas  on  a  siieeial  verdict.  Tlie  facts  of  the  case 
are  fully  stated  in  the  special  verdict.  It  is  unnecessary  to  advert 
to  them  in  detail.  A  very  short  statement  is  sufficient  to  explain 
the  questions  which  we  have  to  decide. 

On  the  marriage  settlement  of  Mary  Sida,  a  copyhold  estate;  of 
which  she  was  seised  in  fee  was  settled  to  the  use  of  her  liusband. 
for  life,  and  after  liis  deatli  tu  the  use  of  ]\Iarv  Sida  for  life,  and 
from  and  after  her  decease  to  the  use  of  such  child  oi'  cliildien  of 
the  body  of  Mary  Sida  by  her  intended  liiisl);;n(l,  and  for  such 
estates  ov  other  interests,  and  in  such  parts,  shares,  or 
[*  li90]  *  proportions  as  Mary  Sida,  by  any  dei'd  or  writing  sealed 
in  the  presence  of  and  attested  by  two  witnesses,  or  her 
last  will  tluly  executed,  might  direct  and  apyjoint  ;  and  for  want  of 
such  ap[)ointnu!nt,  to  the  use  of  all  the  chihlrcn  of  (he  inairiage  as 
tenants  in  common  in  tail,  and  in  default  to  Mary  Sida  in  fee. 
Mary  Sida,  in  the  lifetime  of  her  husband,  and  then  having  two 
sons,  made  a  will,  duly  executed  according  to  the  power,  ruid  aj)- 
pointed  the  estate  to  her  eldest  son,  John  Bloomfield,  and  his 
licirs  and  assigns  forever,  u]).ou   condition   that  he  should  pay  to 
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her  utlun-  son  £200  within  a  year  and  a  day  after  her  husband's 
deatli,  in  case  he  shoukl  be  living  and  twenty-one  years  of  age, 
&c. ;  but  if  neither  of  her  sons  shouhl  be  living  at  the  decease  of 
her  husband,  she  appointed  the  estate  to  her  father-in-law,  his 
heirs  and  assigns,  upon  certain  trusts. 

The  testatrix  died  in  1782.  John  Bloomfield,  the  devisee,  died 
in  1820,  in  his  father's  lifetime,  leaving  the  lessor  of  the  plaintifl', 
his  youngest  son  and  customary  heir,  and  the  father  died  after- 
wards in  1820.  William  Bloomfield,  the  second  son,  had  pre- 
viously died  in  1767. 

This  action  was  brought  by  the  lessor  of  tlie  plaintif!'  in  1841. 
The  defendant  defended  for  six  sevenths  of  the  property  ;  and  the 
question  is,  whether  the  lessor  of  the  plaintiff  is  entitled  to  re- 
cover. The  Court  of  Common  Pleas  decided  that  he  was  not,  and 
we  are  of  opinion  that  the  decision  was  correct.  Two  objections 
w^ere  made  to  the  title  of  the  lessor  of  the  plaintiff  to  recover. 
The  first  was,  that  there  was  no  dispensation  of  coverture  in  the 
power  given  to  Mary  Sida,  and  that  her  execution  of  the  power 
during  coverture  was  therefore  void.  The  second  was,  that  John 
Bloomfield  the  son  had  no  estate  which  descended  to  the  lessor  of 
the  plaintiff.  We  intimated  our  opinion  in  tln^  course  of  the 
argument,  that  it  was  clear  tliat  there  was  in  this  case  an  implied 
dispensation  of  coverture,  and  that  there  could  be  no  doubt  tiiat 
the  meaning  of  the  settlement  was  that  the  power  should  be 
executed  by  Mary  Sida,  whether  sole  or  covert.  The  second  was 
the  principal  question.  It  was  contended  on  behalf  of  the  de- 
fendant in  error,  that  the  appointment  to  the  son  was  altogether 
void,  by  being  so  connected  with  the  appointment  to  the  father-in- 
law  that  it  could  not  be  separated.  If  this  were  so,  the  lessor  of 
the  plaintiff  could  not  be  entitled  to  recover;  but  the  learned 
-counsel  for  the  plaintiff  in  error  argued  that  the  a])pointment  was 
not  altogether  void,  Itut  gave  a  vested  defeasible  estate  in  fee  to 
the  eldest  son,  and  that  the  appointment  over  alone  was  void. 
Admitting  tliat  argument  to  be  coriect,  as  we  think  it  was,  we  are 
of  opinion,  that  in  the  event  which  has  happened,  that  state  was 
put  an  end  to  ;  and,  consequ(;ntly,  the  lessor  of  the  plaintiff  is  not 
ejititled  to  recover.  The  learned  counsel  contended,  that  where 
there  is  an  estate  in  fee,  liable  to  be  defeated  on  a  condition  sub- 
sequent, and  that  condition  either  originally  was  or  by  matter  sub- 
sequent became  impossible   lo  lie  performed,  the  defeasible  estate 
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was  made  absolute ;  and  lie  cited  the  authority  of  Co.  Litt.  206  a. 
Of  this  there  is  no  doubt ;  and  the  principle  is  applicable  to  this 
case,  if  the  condition  was  impossible.  But  the  question  is,  what 
was  the  condition  by  which  the  testator  meant  the  estate  to  be 
defeated  ?  Was  it  that  the  estate  sliould  be  defeated  if  the  two 
sons  died  in  the  father's  lifetime,  or  if  tliey  so  died,  and  the  estate 
should  by  law  vest  in  the  father-in-law?  In  the  former  case,  the 
lessor  of  the  plaintiff  would  fail ;  in  the  latter,  he  would  succeed. 
This  (question  is  not  peculiar  to  cases  of  appointments  under 
powers  ;  the  same  question  precisely  might  arise  on  any  ordinary 
will.  If  a  testator,  seised  in  fee,  were  to  devise  a  real  estate  to  A. 
i).  in  fee,  and  to  direct,  that  in  the  event  of  A.  B.  dying  in  the  life- 
time of  J.  S.,  the  estate  should  go  over  to  a  charity,  it  surely  is 
l)erfectly  clear  that  if  A.  B.  should  die  in  the  lifetime  of  J.  S.,  he, 
or  rather  his  heirs,  would  lose  the  estate.  The  testator  could  not 
give  to  the  charity  without  taking  away  from  the  devise.  The 
testator,  therefore,  in  such  a  case,  by  his  will,  says,  "  If  A.  B.  dies 
in  the  lifetime  of  J.  S.,  I  do  not  mean  that  he  or  his  heirs  should 
any  longer  liave  the  estate."  The  estate  of  A.  B.  is  in  sucli  ca.'^e 
defeated,  not  by  the  giving  over  the  estate  to  the  charity,  but  by 
the  liappening  of  the  event  on  which  the  testator  intended  it 
should  go  over.     So  in  the  case  before  u.?,  the  testatrix   (for  this 

purpose  she  may  be  treated  as  an  ordinary  testatrix") 
[*29]]   says,  in  substance,  "  If 'my  son  *  Jolin  and   his  brother 

William  die  in  their  father's  lifetime,  I  dn  not  mean  him 
(Jolm)  to  have  the  property,  but  I  gi\e  it  over  to  strangers." 
That  which  defeats  the  estate  of  John  is,  the  death  of  himself  and 
his  brother  in  his  father's  lifetime,  not  the  giving  over  the  estate 
to  strangers.  The  reason  why  John's  representatives  cannot  claim 
the  property  is,  tliat  his  mother  expressly  declared,  llial  in  the 
event  which  happened,  he  should  not  have  it.  How  she  wduld 
have  dispo.sed  of  it,  if  she  had  known  that  she  could  not  gi\e  it  in 
the  mode  proposed  by  her  will,  can  only  l)e  matter  of  conjecture. 
One  thing  quite  certain  is,  that  she  has  not  expressed  any  inten- 
tion, in  the  event  which  happened,  tliat  Jolm  should  take,  and  as 
he  could  only  be  entitled  by  virtue  of  an  expre.ssed  intention  in 
his  favour,  we  think  he  fails  to  estal)lish  any  right,  and  that  the 
jiidgment  of  the  Court  below  must  be  aifirmed. 

Judgment  ajffirmad^ 
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Crompe  v.  Barrow. 

4  Ves.  G81-G8G  (4  R.  11.  :n8.) 

Pmi'fT.  —  Excfss  in  Appointment.  —  Good  Linritntion  over. 

An  appointment  exceeding  the  power  by  a  limitation  to  objects  not  [681] 
vritliin  tlie  {>()\ver  is  void  as  to  the  excess;  as  wliere  tlie  power  is  to  ap- 
23oint  to  children,  and  the  appointment  is  to  a  child  for  life,  and  after  his 
decease  to  his  wife  and  children  ;  but  that  void  limitation  shall  not  defeat  a 
limitation  over  to  an  object  of  the  power,  in  case  such  child  dies  without  leav- 
ing a  wife  or  child  surviving. 

By  settlement,  dated  the  17tli  of  April,  1796,  made  previously 
to  the  marriage  of  John  James  and  Mary  Barrow,  widow,  a  lease- 
hold house  in  Tottenham  Court  Itoad,  of  which  Mary  Barrow  was 
possessed  for  a  long  term  of  years,  and  a  bond  to  her,  for  securing 
£2000  and  interest,  were  assigned  to  trustees,  upon  trust,  after  the 
marriage,  subject  to  a  bond  debt  of  £150  due  by  Mary  Barrow,  to 
receive  the  rents  and  interest,  and  to  pay  the  same  or  permit  the 
same  to  be  received  by  Mary  Barrow  for  her  life  for  her  separate 
use  and  benetlt ;  and  after  her  decease,  then  upon  trust,  that  the 
trustees  should  stand  possessed  of  the  said  messuage  or  tenement 
and  of  the  said  bond  thereby  assigned,  and  the  money  due  thereon, 
for  all  and  every  tlie  child  and  children  of  the  said  Mary  Barrow  by 
John  Barrow,  her  then  late  husband,  or  by  John  James  her  said 
intended  husband,  to  be  begotten,  in  such  shares  and  })ro})ortions, 
and  to  be  paid  at  such  ages  and  times,  and  in  such  manner,  as  she, 
the  said  Mary  Barrow,  should  by  her  last  will  and  testament  in 
writing,  or  by  any  writing  purporting  to  be  or  in  the  nature  of  her 
last  will  and  testament  (notwithstanding  the  said  tlien  intended 
coverture)  to  be  by  her  signed,  sealed,  and  executed, 
*  in  the  presence  of  two  or  more  credible  witnesses,  give,  [*  682] 
order,  direct,  limit,  or  appoint ;  and  that  for  such  estate 
or  estates,  rights,  and  interests,  as  she,  the  said  j\lary  Barrow, 
should  think  proper  concerning  the  same  respectively ;  and  in 
case  the  said  Mary  Barrow  should  die  without  making  any  such 
gift,  order,  direction,  limitation,  or  appointment,  in  manner  afore- 
said, or  in  case  the  whole  of  the  said  messuages  or  tenements  and 
premises,  or  the  money  intended  to  be  secured  on  the  said  bond, 
•sliould  not  be   fully  and  absolutely  disposed  of,  then   in  trust  to 
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assign  the  said  messuage  or  tenement,  and  to  divide  the  moneys  to- 
be  received  from  the  said  bond  or  so  much  thereof  respectively  as 
shouhi  not  be  so  disposed  of  by  the  said  Mary  Harrow,  as  aforesaid, 
unto  and  amongst  all  and  every  the  child  and  children  of  the  said 
Mary  Barrow  by  the  said  John  Barrow  deceased,  and  to  and  amongst 
all  and  every  the  child  and  children  of  the  said  Mary  Barrow  to 
be  begotten  by  the  said  John  James,  her  intended  husband,  in 
equal  shares,  to  be  divided  between  them  share  and  share  alike,  and 
to"  be  assigned  to  such  of  the  said  children,  as  were  or  should  be  a 
son  or  sons  at  twenty-one,  and  to  such  as  should  be  a  daughtei- 
or  daughters  at  twenty-one  or  marriage,  which  should  first  hajipen  ; 
and  in  case  any  of  them  being  sons  should  be  then  infants,  or  being 
daughters  should  be  under  age  and  unmarried,  at  the  death  of  the 
said  Mary  Barrow,  then  in  trust  to  assign  their  respective  shares 
thereof  when  they  respectively  attain  the  age  of  twenty-one  years, 
or  day  of  marriage ;  and  in  case  there  should  be  only  one  such 
child,  then  in  trust  to  assign  the  said  messuage  or  tenement  and 
the  money  to  arise  by  the  bond,  unto  such  only  child  at  the  day 
and  time  and  in  manner  aforesaid  ;  and  in  case  the  said  Mary 
Barrow  should  die  without  any  such  child  or  children  as  aforesaid, 
living  at  the  time  of  her  death,  then  in  trust  for  the  executors  or 
administrators  of  her,  the  said  Mary   Barrow. 

The  marriage  took  place. 

Mary  James  by  her  will,  dated  tbc  lltli  of  February,  1790, 
executed  in  the  presence  of  tlirec  witnesses,  reciting  tlie  settlement, 
so  far  as  related  to  the  said  leasehold  messuage  and  bond,  and  her 
power  of  appointment,  and  that  part  of  the  said  £2000  secured  by 
the  bond  liad  been  received  by  her,  and  laid  out  in  £1000  Three  Per 
Cent  Consolidated  Bank  Annuities,  which  were  transferred  to  tlie 
trustees  upon  the  trusts  declared  by  the  settlement  con- 
[*  683]  cerning  *  the  bond,  did  thereby  order,  direct,  lindt,  declare, 
and  appoint,  that  the  trustees  or  the  survivor,  his  executors, 
&c.,  should  immediately  after  her  decease  stand  possessed  of  the 
said  messuage  and  premises  in  Tottenham  Court  lioad  and  of  the 
said  £1000  Bank  Annuities  and  the  rents,  interest,  and  dividends, 
thereof  respectively,  and  of  all  money  tlien  due  or  owing  upon,  or 
wliich  might  thereafter  be  received  by  virtue  of  the  said  bond,  in 
trust  as  to  one  moiety  t]ier(H)f  for  her  daughter  Frances  James, 
wife  of  Robert  Jeremiali  Edward  James,  lier  executors,  adminis- 
trators, and  assigns  :  but  she  ordered  and  directed,  tliat   the  rents 
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and  profits  of  her  said  moiety  of  the  said  messuage  and  premises  in 
T<Jttenliam  Court  Road  aforesaid  should  be  received  by  the  trustees 
or  the  survivor,  &c.,  during  the  natural  life  of  her  said  daughter, 
aud  ])aid  to  her  for  licr  own  separate  use  ;  and  as  concerning  the 
t»tlier  moiety  of  the  said  trust  estate  and  premises  and  the  rents, 
interest,  and  dividends  thereof,  in  trust  to  permit  and  suffer  the 
same  to  be  received  by  her  son  Charles  Barrow  for  his  life;  but  so 
as  that  the  same  may  not  be  subject  to  any  debts  or  incumbrances 
he  then  had,  or  might  hereafter  contract ;  and  after  his  decea.se 
upon  trust  for  such  wife  and  children  or  child  of  the  said  Charles 
Barrow  as  he  might  leave  behind  him,  in  such  shares  as  he  should 
by  any  deed  or  writing  with  or  without  power  of  revocation,  to  be 
by  him  signed,  sealed,  and  delivered,  in  the  presence  of  two  or 
more  credible  witnesses,  or  by  his  will  in  writing,  to  be  by  him 
signed  and  executed  in  the  presence  of  two  or  more  credible- 
witnesses,  give,  order,  direct,  limit,  or  appoint  the  same  ;  and  for 
want  of  such  gift,  &c.,  and  as  to  such  part  of  the  said  premises, 
whereof  no  such  gift,  order,  &c.,  should  be  made,  in  trust  to 
assign,  transfer,. and  pay  the  same  unto  sucli  wife  and  children  or 
child,  equally,  if  more  than  one  ;  and  if  but  one  of  them  should  be 
then  living,  then  to  assign  the  whole  to  such  only  one,  her  or  his 
executors,  &c.,  for  all  the  residue  of  the  term,  estate,  and  interest, 
which  should  be  then  to  come  therein :  but  in  case  tlie  said 
Charles  Barrow  should  die  without  leaving  a  wife  oi"  child  him 
surviving,  then,  after  his  decease,  in  trust  to  assign  the  same  unto 
her  said  daughter  Frances  James,  her  executors  and  administrators. 

The  testatrix  died  upon  the  18th  of  June,  1798.     At  her  second 
marriage  she  had  six  children  living  by  her  first  husband : 
but  *  only  two  of  them,  viz.  Charles  Barrow  and  Frances  [*  68-t] 
James,   were    living  when   slie  made   her  will ;    and    she 
had  no  children  by  her  second  marriage. 

The  bill  was  filed  by  tlie  trustees  to  have  the  rights  of  the 
defendants  Charles  Barrow  and  James  and  his  wife  under  the 
power  of  appointment  and  the  will  ascertained. 

The  defendant  Barrow,  by  his  answer  admitted,  that  the  power 
was  exceeded  by  limiting  to  him  for  life,  and  afterwards  to  his  wife 
and  children,  &c.,  and,  for  want  of  such  wife  or  children,  to  the 
defendant  Frances  James,  and  that  such  limitations  are  void  ;  and 
he  stated,  that  lie  is  entitled  to  a  moiety  of  the  trust  estate ;  and 
that  if  the  defeudauls  Jam vs  a-id  ]li^,  wife  are  entitl.'ii  Lo  an v  share 
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in  the  said  moiety,  yet  they  are  willin<,'  tn  rt'linqui.sh  their  right  in 
his  favonr. 

The  defendants  James  and  hi.s  wife  by  their  answer  insisted, 
that  the  hmitation  of  one  moiety  after  the  death  of  Charles  Barrow 
to  his  wife  and  children  or  child  is  a  void  appointment ;  and  that 
upon  his  death  the  defendant  Frances  James,  her  executors  and 
administrators,  will  be  entitled  to  the  said  moiety  ;  and  that  such 
moiety  so  limited  to  Barrow  for  his  life  with  such  remainders  over 
is  to  be  considered  as  unappointed :  but  they  consented  to  relinquish 
their  right  in  the  said  moiety  in  favour  of  the  defendant  Barrow. 

This  cause  stood  a  short  time  for  judgment. 

Master  of  the  Eolls  (Sir  li.  P.  Akden)  :  — 

The  question  is,  whether  there  is  a  good  execution  of  the  power 
by  this  will.  It  is  clearly  good  as  to  the  interest  for  life  given  to 
the  son  ;  but  then  as  to  the  gift  over  after  his  decease  to  his  wife 
and  children,  who  are  not  objects  within  the  meaning  of  the  power, 
they  are  strangers  as  much  as  any  others  with  respect  to  this 
marriage  settlement.  The  Duke  of  Devonshire  v.  Lord  (honje 
Cavendish  (in  the  King's  Bench,  Hil.  22  Geo.  III.  stated  in  Piohin- 
son  v.  Ilardcastle,  2  T.  E.  245  (1  E.  E.  470))  is  the  only  authority 
in  favour  of  extending  the  power  to  grandchildren :  though  it  is 
not  a  decision  upon  the  point ;  and  it  was  also  considered  as  a  case 
of  election.  But,  except  that  case,  all  the  cases,  I'itt  v. 
[*  685]  Jackson,  2  Bro.  C.  C.  51,  *  Routledjje  v.  Dorrll,  2  Yes.  :557 
(2  E.  E.  250),  where  I  decided  the  point  ui)on  very  full 
consideration,  and  Rohinson\.  Hardcastle,  2  T.  E.  245  (1  li  E.  467) 
determine,  that  where  a  power  is  given  to  distribute  among  parti- 
cular objects,  the  power  must  be  exhausted  among  those  olrjects  ; 
and  no  other  person,  however  nearly  related  to  those  objects,  can 
be  joined  with  them  as  such  ;  and  the  children  of  the  objects  are 
no  more  objects  than  any  other  persons.  Tberefore,  as  to  so  much 
<jf  this  property  as  is  not  distrilmted  among  the  objects  of  the 
power,  it  is  to  be  considered  as  unappointed. 

Declare,  that,  as  to  one  moiety  of  tlie  trust  premises,  the  same 
is  well  appointed  to  Frances  James,  her  executors,  administrators, 
-and  assigns;  and  as  to  a  moiety  of  tlie  said  messuage  in  Tottenham 
Court  Eoad,  to  her  sole  and  separate  use ;  and  as  to  the  other 
moiety  of  the  said  trust  premises,  declare,  that  the  same  is  well 
appointed  for  the  benefit  of  the  defendant  Charles  Barrow  for  hi.; 
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life  according  to  the  trusts  of  the  said  will  and  ajtpointmeut ;  and 
that  the  appointment  of  the  said  moiety  ot  the  said  trust  premises 
after  his  death  in  trust  for  his  wife  and  children  is  invalid  ;  the 
.same  not  being  well  appointed  by  the  terms  of  the  power  in  thf 
.said  marriage  settlement;  and  declare,  that  in  case  (^liarles  Barrow 
.shall  die  without  leaving  a  wife  or  child  surviving,  the  same 
according  to  the  said  appointment  will  belong  to  the  defendant 
Frances  James,  her  executors  and  administrators. 

It  was  tlieii  suggested,  that  the  ultimate  limitation  to  Frances 
James  depended  upon  the  preceding  estates  given  to  the  wife  and 
children  of  Charles  Barrow,  and  must  fall  with  them,  as  the  will 
must  receive  its  general  construction  from  the  death  of  the 
testatrix. 

Master  of  the  Rolls:  — 

T  do  construe  the  will  at  the  death  of  testatrix  ;  and  I  think,  the 
ultimate  appointment  is  good.  If  there  is  no  wife  or  child  of 
Charles  Barrow,  the  manner,  in  which  she  has  affected  to  execute 
the  power,  never  takes  effect  at  all.  1  have  determined  in 
BuiUlcdge  v.  Dorril  according  to  Ilohinson  v.  *  HtinlcdstU',  [*  686] 
that  if  you  give  for  life  to  a  child,  who  is  an  object  of  the 
power,  and  then  to  the  children  of  that  child,  and,  in  failure  of 
issue,  to  a  person  who  is  an  object  of  the  power,  that  is  void :  but 
the  distinction  of  this  case  from  that  is,  that  this  limitation  over  to 
Frances  James  is,  if  Charles  Barrow  should  die  without  leaving  a 
wife  or  child  surviving.  It  fails,  as  far  as  it  affects  to  give  interests 
to  the  children ;  ])ut  is  there  any  occasion  to  make  it  fail  upon  the 
other  point,  the  gift  over  to  a  person  who  is  an  object  of  the 
power  ?  Why  am  I  to  exclude  the  j)erson  taking  over,  who  has  a 
right  to  take  ?  There  are  two  alternatives  :  if  Charles  Barrow 
leaves  no  wife  or  children  at  his  death,  then  the  limitation  over 
being  to  a  good  object  shall  take  effect  ;  if  he  does  leave  a  wife 
or  children,  then  it  cannot  take  effect. 

ENGLISH   NOTES. 

Doe  d.  liloomfiehl  v.  Eijrr  was  followed  by  Vice  Cbaucellor  Kix- 
DERSLKY  in  Robinson  v.  Wooil  (1858),  27  L.  J.  Ch.  726.  A  testator 
had  devised  his  real  estate  to  trustees,  their  heirs  and  assign.s,  ujwu 
trust  to  apply  the  rents  for  tlu^  maintenance  of  liis  daughter  till 
twenty-one,  and  (hen  to  convey  the  estates  to  his  daughter,  her  heirs 
VOL.  xxr.  —  29 
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and  as.sigiis;  ami  in  case  liis  daughter  slxmld  die  under  twcuty-Miit' 
leaving  issue,  tlien  upon  trust  for  tlu;  absolute  use  and  benefit  of  sucli 
issue  as  tenants  in  common;  but  if  she  should  di(^  under  twent3'-one 
without  issue,  then  upon  trust  to  sell  the  property  and  pay  the  proceeds 
to  a  charity.  The  diiughter  died  under  twenty-one,  without  issue,  and  — 
the  gift  ()\er  l)i'ing  void  under  the  Statute  of  Mortmain,  — Vice-Chaneel- 
lor  KiXDEKSLEY  held  that  the  original  devise  to  the  testator's  daughrcr. 
assuming  that  she  took  an  absolute  vested  estate  in  fee  simple,  was 
divested  by  the  subsequent  gift  over,  although  that  gift  had  failed;  and 
that  the  trustees  of  the  will  became  entitled  to  the  estate. 

I)ut  if  the  conditional  gift  over  is  void  for  remoteness,  the  original 
gift  will  take  effect  as  an  absolute  gift.  In  re  Brown  and  Sihlet/s  Con- 
tract (187G),  3  Ch.  D.  156. 

AVhere  there  is  an  attempted  delegation  of  a  ])i>wer  to  non-objects, 
and  there  is  no  attempt  to. exercise  the  power  so  attem|)ted  to  be  dele- 
gated, it  seems  that  a  subsequent  limitation  may  take  cffeet  as  an  inde- 
pendent and  valued  gift. 

In  Wcbh  V.  Sadler  (1873),  L.  R.  8  Ch.  411).  42  L.  4.  Ch.  IDS,  28 
L.  T.  388,  21  W.  R.  394,  a  husband  and  wife,  having  uiuler  WuAv 
nuirriagc  settlement  a  joint  power  of  appointment  over  personalty  in 
fav()ur  of  children  of  the  marriage,  appointed  one-third  of  the  fund  to 
trustees  upon  such  trusts  as  H.  (one  of  the  sons)  Ity  deed  executed  with 
the  consent  of  the  father  during  his  life,  and  after  his  death  with  con- 
sent of  the  trustees  of  the  will,  or  by  will,  should  appoint;  and  in 
default  of  appointment  upon  trust  for  H.  for  life,  or  until  bankruptcy 
or  assignment  (limited  to  twenty-one  years  after  the  death  of  the  sur- 
viving parent);  and  after  H.'s  death,  upon  trust  for  his  executors  or 
administrators  as  part  of  his  personal  estate.  It  was  ludd  by  the  Ap- 
jjellate  Court  that  the  appointment  to  such  uses  as  J  I.  should  ap[)oint 
with  consent  of  the  trustees  was  void;  but  that  the  limitation  over  in 
default  of  appointment  l)y  II.,  which  (ah.ng  with  the  previous  gift)  they 
construed  as  giving  H.  an  absolute  interest,  subject  to  the  contingent 
forfeiture  of  the  life  interest  in  case  of  bankriiptry,  &c.,  took  effect. 
Lord  Ski.bokxk,  L.  C,  said  (L.  R.  8  Ch.  42(;)  :  "The  first  ])oint  in 
this  case  is  one  of  construction.  There  is  no  bias  in  tin  mind  of  llie 
Court  upon  the  question  of  construction.  The  sole  object  is  to  find  out 
the  meaning  of  the  words  which  are  used,  and  when  that  is  done  the 
legal  effect  has  to  be  ascertaincMl.  Here,  it  appears  to  us  quite  clear 
that  no  power  of  a{)j)ointment  whatever  is  given  to  H.  by  the  first 
I'hiuse  of  the  first  deed-poll,  and  the  corresponding  clause  in  the  other 
instrument,  excepting  the  power  to  be  exercised,  with  the  consen,t  in 
writing,  after  the  death  of  the  parents,  of  the  acting  trustees  or  trus- 
t(c.  who  were  persons  to  whom  no  such  authority  could  be  delegated, 
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iii(lc|)ciuli'ntlv  el  ;iiiy  (lucstioii  of  nsmoteness.  If  thcn't'ore,  tliat  i.s  iiii 
ius('j);iraMc  cnmlit  ioii  of  the  exorcise  of  the  power,  tlie  2)0\ver  altogetlua- 
fails.  \\v  ail  think  it  is  an  inseparable  condition  of  tlu;  exercise  i)f  the 
power.  There  is  no  analogy  between  the  effect  of  such  a  clause  and 
the  cases  where  there  is  a  separate  and  superadded  condition  after  the 
gift  of  an  estate.  Here  there  is  no  power  except  with  consent.  Then 
the  next  question  is,  whether  the  subsequent  appointments,  *  in  default 
of  and  .subject  to  any  such  limitation  or  appointment  '  containing  dis- 
positions in  favour  of  the  son,  are  so  connected  with  the  void  power, 
tha-.  the  void  power  failing  they  fail  also,  it  seems  to  me  that  such  a 
construction  would  be  expressly  contrary  to  the  declared  intention.  The 
declared  intention  is,  that  unless  estates  that  would  displace  this  gift 
to  the  son  are  created  in  favour  of  other  persons  by  means  of  the  power, 
then  the  son  is  to  take  under  this  part  of  the  instrument;  and  if  the 
power  is  void,  then  no  .such  estate  could  be  created,  and  the  event  never 
could  arise  which  alone  was  meant  to  prevent  the  gift  in  favour  of  the 
.son  taking  effect." 

So  in  WIlliamsoH  v.  Farwell  (1887),  35  Ch.  D.  128,  56  L.  J.  Ch. 
045,  56  T>.  T.  824,  36  W.  E.  37,  wliere  the  donee  of  a  power  of  appoint- 
ment among  his  own  children  a[)pointed  to  his  son  for  life,  with  remain- 
der to  the  son's  children  as  he  should  appoint,  and,  in  default  of 
appointment,  to  the  son  absolutely;  and  the  son  died  without  having 
att<m])ted  to  exercise  the  power  delegated  to  him:  it  was  held  l>y 
XoKTii,  J.,  that  the  ultimate  limitation  in  favour  of  the  son  was  valid 
ami  took  effect. 

l)n  a  similar  princi])le  it  has  been  decided  by  Stirling,  J.,  that 
where  a  power  contained  in  an  instrument  is  void  for > remoteness  by 
reason  of  the  uncertainty  of  its  being  exerciseable  within  the  pre- 
scribed period,  a  gift  or  limitation  over  in  default  of  appointment  under 
the  i)Ower  is  not  necessarily  invalid  unless  such  gift  or  limitation  is 
itself  obnoxious  to  the  rule.  In  re  AJthoft,  Feacock  v.  Frhjout,  1893. 
1  Ch.  54,  62  L.  J.  Ch.  46,  6.7  L.  T.  794,  41  W.  R.  154.  The  learned 
Judge  observ(>d  that  such  a  case  was  not  governed  by  the  cases  which 
decide  that  a  limitation  depending  or  expectant  on  a  prior  limitation 
which  is  void  for  remoteness  is  invalid. —  the  reason  for  those  de- 
cisions being  that  the  persons  entitled  under  the  subsequent  limitation 
are  not  intended  to  take,  unless  and  until  the  prior  limitation  is  ex- 
liausted.  See  Robinson  v.  Hardcastle  (1788),  2  T.  R.  241,  251.  1  K.  K. 
467,  per  Buller,  J.  (1  R.  R.  472)  ;  Boatledge  v.  Dorrll  (1794),  2  Ves. 
dr. .357,  2  R.  R.  250  ;  Beard  v.  Wcstcott  (1822),  5  B.  &  Aid.  801.  24  R. 
II.  553;  Monijijennij  v.  />rmr/ (1852),  2  De  G.  M.  &  G.  145.  181.  182," 
22  L.  J.  Ch.  313,  319. 
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No.  11.  — BRUDENELL  v.  ELWES.       . 
(1801,  1802.; 

KULE. 

The  failure  of  an  appointment  b}*  reason  of  the  object 
not  being  within  the  power,  does  not  accelerate  a  subse- 
(pient  estate  purporting  to  be  given  bv  the  instrument 
executing  the  power. 

8o  where  an  appointment  is  made  by  deed  purporting  to 
give  a  life  estate  to  an  object  of  the  power,  with  remainder 
in  tail  to  a  person  not  an  object,  a  subsequent  remainder, 
although  expressed  to  be  given  to  an  object,  will  fail ;  and 
the  property,  subject  to  the  life  estate,  will  go  as  in  de- 
fault of  appointment. 

Brudenell  and  Brooks  v.  Elwes  and  others. 

1  East,  442-4r)o;  7  Vcs.  .38:>-391  (C)  It.  IL  310). 

Power,  —  Appointment  to  Nun-object.  —  Accnics  lo  Donees  in  Default  of  Appoint' 

nienls. 

[442]  A  })ower  of  appointment  under  a  marriage  settlement  unto  and 
among  all  or  any  the  child  or  children  of  the  marriage  for  such  estates  as 
the  liusbaud  and  wife,  or  the  survivor  of  tliem,  should  from  time  to  time,  either 
with  or  without  power  of  revocation,  direct,  limit,  or  appoint,  may  be  executed 
by  the  survivor,  after  a  joint  appointment  r(\^i'rving  to  them  and  the  survivor 
a  power  of  revocation  and  appointment.  Hut  under  such  power,  if  the  second 
appointment  be  to  the  daughter  of  the  marriage  for  life,  remainder  to  the 
eldest  .son  for  life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  tlie  first  and  other  sons  in  tail,  &c.,  renuiinder  to  the  daughter  in 
fee.  all  the  limitations  subsefpient  to  that  to  the  eldest  son  for  life  are  void,  as 
being  an  excess  beyond  the  powei- :  and  the  ultimate  remainder  dependent 
upon  such  intermediate  limitations,  though  made  in  favour  of  one  of  the  ob- 
jects of  the  power,  is  also  void ;  and  shall  not  be  aecelerated  by  tlie  event  of 
such  void  intermediate  limitations  not  iiaving  taken  effect,  for  want  of  issue 
male  of  the  eldest  son,  &c.,  to  whom  the  appointment  was  made.  For  an  ap- 
pointment not  good  in  its  creation  will  not  become  so  by  subsequent  circum- 
stances. And  such  an  appointment,  being  by  deed,  cannot  be  construed  c// 
prh,  so  as  to  give  the  sons  estates  tail,  as  perhaps  might  have  been  the  case  if 
tiie  appointment  had  been  by  will. 

By  articles  of  agreement,  (Uited.  the  IGtli  of  December,  17."'0, 
made  previous  to  and  in. contemplation  of  the  marriage  of  Jerning- 
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ham  Cheveley  with  Louisa  Mary  Jainineau,  John  Chuveley  [443] 
the  fatlier  and  -leniingham  Cheveley  covenanted  with  John 
and  Isaac  Jainineau  (trustees  therein  named;  and  their  heirs,  &c., 
that  they  wouhl,  within  six  months  after  tlie  marriage,  convey 
and  assure  the  manor  of  (larlands  and  certain  other  lands  in  Essex 
iherciii  mentioned,  to  the  use  of  Jerningham  Cheveley  for  life, 
remainder  to  Louisa  Mary  for  life,  remainder  to  the  trustees  and 
their  heirs,  upon  trust  to  convey  and  assure  all  or  any  part  thereof 
unto  and  among  all  or  any  the  child  or  children  of  the  body  of 
Jerningham  Cheveley  on  the  body  of  Louisa  Mary  to  Ije  begotten, 
in  such  parts  and  proportions,  and  for  sucli  estate  and  estates,  and 
with  and  under  such  charges,  provisos,  conditions,  and  limitations 
as  Jerningham  (;heveley  and  Louisa  Mary,  or  the  survivor  of  them, 
should  from  time  to  time  by  any  deed  or  writing,  either  with  or 
without  power  of  revocation,  to  be  by  him,  her,  or  them  duly  signed 
and  sealed  in  the  presence  of  three  or  more  credible  witnesses,  or 
by  his  or  her  last  will  in  writing  testified  in  manner  aforesaid, 
direct,  limit,  or  appoint  :  And  in  default  oi  such  appointment,  to 
the  use  of  the  first  and  other  sons  of  the  body  of  Jerningham 
Cheveley  on  the  body  of  Louisa  Mary  Jamineau  in  tail  male  suc- 
cessively ;  remainder  to  trustees  upon  divers  trusts  (vvliich  are 
since  become  incapable  of  taking  effect) ;  remainder  to  the  right 
heirs  of  Jerningham  Cheveley  forever. 

The  marriage  took  effect :  and  by  imlentures  of  lease  and  release 
of  the  20th  and  21st  of  September,  17()S,  made  between  Jerningham 
Cheveley  and  Louisa  Mary  his  wife  of  the  one  pait,  and  Isaac 
Jamineau  (the  surviving  trustee)  on  the  other  part,  reciting  the 
said  articles,  and  that  there  was  issue  of  the  marriage  then  living, 
two  sons,  namely,  Jamineau  ami  .Ti'i-iiiiigliam  Chev(de\". 
and  a  daughter  Jane  Cheveley,  all  of  whom  had  respeetively  [444] 
attained  the  age  of  twenty-one  years  ;  Jerningham  Cheveley 
the  elder  (his  father  John  Cheveley  being  dead)  granted  and  con- 
veyed unto  Isaac  Jamineau  and  his  heirs  the  manor  of  Garlands, 
and  other  lands  mentioned  in  the  articles,  to  the  use  of  him  the 
said  J.  C.  the  elder  for  life  ;  remainder  to  the  use  of  L.  ]\f.  his  wife 
for  life,  by  way  of  jointure  ;  remainder  to  the  use  of  all  or  any  tiie 
child  or  children  of  the  body  of  J.  C.  the  elder  on  tlie  body  of 
Louisa  his  wife  lawfully  begotten  and  to  be  begotten,  in  such  parts 
or  proportions,  and  for  such  estate  and  estates,  and  with  and  under 
such   rhaiges,   provisions,  eondition-.  iv.d   limitations,  as  J.  (,".   the 
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elder  and  L.  M.  his  wife,  or  the  .survivor  of  them,. should  from  tiuu; 
to  time  by  any  deed  or  writing,  either  with  or  without  a  powei"  of 
revocation,  to  be  by  him,  her,  or  them  duly  .signed  and  sealed  in 
the  presence  of  three  or  more  credible  witne.sses,  or  by  his  or  her 
lavSt  will  in  writing  testified  in  manuer  aforesaid,  direct,  limit,  or 
appoint.  And  in  default  t)f  such  appointment,  then  (in  strict 
settlement)  to  the  use  of  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male;  and  in  default  of  such  issue,  to  tlie  use 
of  the  settlor's  right  heirs. 

\\\  indenture  dated  the  22nd  of  September,  1768,  dul\-  ext^cuted 
by  Jertungham  Cheveley  the  elder  and  Louisa  Mary  his  wife  of 
the  one  part,  and  Jerningham  Cheveley  the  younger  and  Jane 
Cheveley  of  the  other  part,  reciting  the  said  articles  and  inden- 
tures of  lease  and  release,  and  that  J.  ( '.  the  elder  and  L.  M.  his 
Avife  were  desirous  of  making  some  provision  for  Jane  Cheveley 
their  daughter,  and  also  for  Jerningham  Cheveley  the  younger, 
the}-,  the  said  Jerningham  Cheveley  and  Louisa  Mary  his  wife,  by 

virtue  of  the  power  and  authority  reserved  to  them  by  the 
[445]   articles  of  agreement  and  indentures,  directed,  limited,  and 

appointed  unto  and  to  the  use  of  Jane  Cheveley,  her  heirs 
and  assigns  forever,  the  reversion  in  fee  expectant  upon  and  to  take 
effect  in  possession  after  the  decease  of  Jerningham  Cheveley  the 
elder  and  Louisa  Mary  his  wife,  of  and  in  the  manor  of  (Jarlands, 
&c.,  upon  trust,  l)y  demise  or  mortgage,  <.^-c.,  to  raise  <£10()0  for  the 
l)en(;fit  of  Jerningham  Cheveley  the  younger.  In  which  deed  there 
was  a  proviso,  that  it  should  be  lawful  for  Jerningham  Chevcdey  the 
elder  and  Louisa  Mary  his  wife,  and  the  survivor  of  them,  from 
time  to  time,  or  at  any  time  or  times  during  the  lives  of  tlu^n 
or  the  survivor  of  them,  by  any  deed  or  instrument  in  writing,  witli 
or  without  ]K)wer  of  revocation,  sealed  and  delivered  by  theni  or 
the  survivor  of  them,  and  in  the  presence  of  ami  attested  by  two 
or  more  credible  witnesses  but  .subject  and  without  ])rejudice  to  the 
raising  of  the  said  £1000),  to  i-evoke,  altei-,  annul.  <ir  make  \oid  tin- 
said  limitation  or  appointment  th(;i-el)y  mad(^  to  or  in  fa\(iui-  of 
tiie  said  Jane  Cheveley,  her  heirs  and  assigns  as  aforesaid  ;  and  by 
the  same  deed  or  instrument  in  writing,  or  l)y  any  other  such  like 
deeil  or  instrument  in  writing,  to  be  by  them  the  said  J.  C.  the 
elder  and  \j.  M.  his  wife,  or  the  survivor  of  them,  sealed  and 
delivered  in  the  presence  of  and  attested  by  the  like  luiinber  of 
witnesses,  to  direct,  limit,  and  appoint  all   of  any  of  tin'  Iiei'cdila- 
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nients  and  premises  so  thereby  directed,  limited,  and  appointed,  nnto 
iir  ;tiiit)n<4st  all  or  any  of  the  child  or  children  of  tin?  body  of  J.  ('. 
tin;  elder,  on  the  body  of  L.  ^I.  liis  wife  Ijegotten,  in  such  parts  and 
[iroportions,  and  for  such  estate  and  estates,  and  with  :ind  undi-r 
such  charges,  jintvisos,  niul  liniitatinns  over  (but  such  limitations 
ovt-r  to  be  for  the  l)enetit  of  some  or  one  f)f  tbe  childi'cn),  as  they, 
the  said  J.  C.  the  elder  and  L.  M.  his  wife,  or  the  survivor 
iif  them,  should  *  from  time  to  time  direct,  limit,  or  [*  44fiJ 
appoint. 

The  said  £1000,  provided  for  Jeriungliam  Chevcley  the  younger 
by  the  last  mentioned  indenture,  was  soon  afterwards  raised  by 
Jane  Cheveley  by  a  mortgage  of  her  reversion  of  the  manor,  &c.  ; 
and  before  any  other  deed  of  revocation  or  appointment  had  been 
executed  Jerninghani  Cheveley  the  elder  died,  in  the  lifetime  of 
his  wife,  and  without  having  had  any  other  children. 

After  his  death,  by  indenture  tripartite  of  the  29th  of  March, 
1773,  properly  executed  by  Louisa  Mary  Cheveley,  his  widow,  of 
the  first  part,  and  Jamineau  Cheveley,  Jerninghani  Chevelev,  and 
Jane  Cheveley,  her  said  three  children  of  the  second  part,  and 
certain  trustees  of  the  third  part;  reciting  the  several  instruments 
before  mentioned,  and  that  Jerninghani  Cheveley  the  elder  was 
since  dead  intestate,  and  without  having  made  any  further  or  other 
direction,  limitation,  or  appointment  with  Louisa  Mary  his  wife,  &(:., 
she,  the  said  Louisa  Mary  Cheveley,  by  virtue  of  the  power  reserved 
to  her  by  the  indenture  of  the  22nd  of  September,  1768,  and  in  exe- 
cution of  the  same,  did  revoke  and  make  void  the  direction,  limi- 
tation, and  appointment  in  and  by  the  said  indenture  made  by  her 
and  her  deceased  husband  in  favour  of  Jane  (ylieveley,  her  heirs 
and  assigns  (but  without  i)rejudice  to  the  jiayment  and  security 
of  the  said  £1000  in  favour  of  Jerninghani  Cheveley)  ;  and  it  was 
thereby  further  witnessed,  tliat  in  order  to  tlie  making  a  new  and 
€ther  direction,  limitation,  and  aii}»ointmen(  of  and  concerning  the 
reversion  in  fee,  as  well  of  the  manor  of  Crarlands  and  la.nds  before 
mentioned  (subject  as  without  prejudice  as  aforesaid),  as  also  of 
certain  other  estates  therein  mentionetl,  the  said  Louisa  Mary 
Cheveley,  by  virtue  of  the  power  and  authority  to  her  as 
such  survivor  reserved  by  the  indenture  of  tlie  22nd  Sej)-  [447] 
teinber,  1768,  ami  in  execution  tluneof,  did,  after  appointing 
the  reversion  in  fee  expectant  upon  her  death  of  and  in  other  jiarts 
of  the  premises  in  the  said  articles  and  indentures  mentioned  to 
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her  sons  Jainineau  and  Jerningham,  and  her  daughter  Jane 
Cheveley,  and  then-  issue,  in  manner  therein  mentioned,  direct, 
limit,  and  appoint  the  reversion  in  fee  expectant  upon  her  decease, 
in  tlie  manor  of  Garhinds,  &c.,  to  the  use  of  Jane  Cheveley  and  her 
assigns  for  life,  .^ans  waste  ;  with  a  proviso  that  it  should  be  lawful 
for  Jane  Cheveley,  when  she  should  be  in  the  actual  possession  of 
the  premises  for  life,  by  demise,  lease,  or  mortgage  of  the  premises 
for  any  term  of  years,  to  raise  thereout  £1000  to  be  payable  after 
her  decease  to  such  person  or  persons,  and  in  such  manner  and 
form,  as  she  by  deed  or  will  should  direct  or  appoint;  and  subject 
to  such  direction  or  appointment  (if  any  such  there  should  be), 
from  and  after  her  decease,  to  the  use  of  Jamineau  Cheveley  for 
life,  sans  waste ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  his  first  and  other  sons  in  tail  male  suc- 
cessively ;  remainder  to  Jerningliam  Cheveley  tlie  younger  for  life, 
sans  waste;  remainder  to  trustees,  &c.,  remainder  to  his  first  and 
other  sons  in  tail  male  successively  ;  remainder  to  the  use  of  Jane 
Cheveley  in  fee.  And  by  tlie  said  indenture  there  is  a  full  powtn' 
of  revocation  and  new  apjiointment  reserved  to  Louisa  Mary 
Cheveley. 

But  before  any  such  further  deed  was  executed,  viz.,  on  the  17th 

of  March,  1776,  she  died;  leaving  her  three  children  all  surviving. 

Jamineau  and  Jerningham  Cheveley  tlu'  younger  are  both  since 

dead,  without  having   had   any   issue   male  ;    and  Jane  Cheveley 

is  also  dead :  and  Jamineau  Cheveley  survived  his 
[*448]    brother  *  and  sister;    and   the    aforesaid    Jane   Cheveley 

before  her  death  made  her  will,  duly  executed  and  attested 
to  pass  real  estates  ;  whereby  after  reciting  that  she  was  entitled 
for  lier  life,  and  also  to  the  reversion  or  remainder  in  fee  to  the 
manor  of  Garlands,  &c.,  she  gave  and  devised  her  aforesaid  reversion 
in  fee,  and  all  and  singular  her  estate  and  interest  whatsoever  in 
the  said  manor  and  hereditaments,  unto  and  to  the  use  of  the 
jdaintiffs  G.  B.  Brudenell,  G.  Brooks,  and  Elizalieth  Morley 
(which  last  is  since  dead),  and  their  heirs,  u])on  certain  trusts  in 
her  will  mentioned:  and  she  died  without  revoking  or  altering  her 
sai<l  will.  Soon  after  her  death  the  plaintiffs,  the  suiviving  de- 
visees in  trust  under  her  will,  rontracted  with  the  defendant  Elwes 
for  the  sale  of  the  manor  and  [»remises ;  luit  lie  afterwards  object- 
ing to  th(i  title  of  the  trustees,  they  instituted  a  suit  in  Chancery 
against  him  and  others,  for  the  ])nr]iose  of  compelling  him  to  com- 
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plete  his  purchase;  which  coining  on  to  be  heard  before  the  Lord 
Chancellor  on  the  6th  of  August,  1800,  liis  Lordship  directed  the 
aliove  case  to  be  made  for  the  opinion  of  this  ('ourt  upon  the  fol- 
lowing questions  :  viz.,  Whether  the  deed  of  appointment  of  the 
2i!nd  of  Septenil)er,  17fi8,  which  was  executed  by  -Jerninghaui 
Cheveley  the  (dder  and  Louisa  Mary  his  wife  jointly,  were,  as  lo 
the  estate  thereby  appointed  to  Jane  Cheveley,  well  revoked  by  tlu' 
subsequent  deed  of  revocation  and  ap[)ointment  of  the  29th  of 
March,  1 77o,  executed  by  Louisa  Mary  Cheveley  alone  ?  nnd  if  the 
same  were  well  revoked  thereby,  whether  Jane  Cheveley  took 
under  the  last  mentioned  deed  of  appointment  any  and  what  estate 
in  the  manor  of  Garlands,  and  the  other  premises  in  question, 
which  she  had  power  to  dispose  of  by  will. 

Adam,  for  the  plaintiffs.  —  1st,  The  deed  of  1773  was  not  [449] 
a  good  revocation  of  the  deed  of  appointment  of  the  22nd 
September,  1768,  not  being  made  in  conformity  to  or  consistent 
with  the  articles  of  1730,  from  whence  the  power  moved.  By  those 
articles  a  power  of  appointment  unto  and  among  all  or  any  of  the 
children  of  the  marriage,  with  or  without  a  power  of  levocation, 
was  given  to  the  husband  and  wife,  or  the  survivor  of  them,  to  be 
exercised  from  time  to  time  by  him,  her,  or  them.  The  words 
indeed  are  general,  but  the  meaning  evidently  was,  that  if  the 
husband  or  wife  alone  appointed,  he  or  she  alone  might  revoke  their 
own  appointment ;  but  if  both  appointed,  the  revocation  could  only 
be  by  both  :  in  other  words,  the  same  authority  which  made  was 
required  to  revoke  the  appointment.  The  reason  of  this  is  evident ; 
for  it  would  have  been  nugatory  to  give  a  power  of  appointing 
jointly,  if  either  singly  could  revoke  the  act :  nor  would  it  be 
reasonable  that  either  might  undo  what  both  had  determined  to 
lie  the  most  proper  method  of  providing  for  tlieir  family.  Then 
the  husband  and  wife  having  made  a  joint  ap])ointment  by  the 
deed  of  1768,  it  was  not  competent  for  the  wife  after  his  death  to 
revoke  it  and  make  a  new  appointment.  Nor  was  it  in  their 
power  by  the  deed  of  1768  to  reserve  a  power  of  revocation  to  the 
survivor  of  them  larger  than  the  articles  and  settlement  allowed ; 
or  if  so  reserved,  would  it  be  valid.  By  the  deed  of  a])pointment 
of  1768,  Jane  Cheveley  the  daughter  took  a  vested  remainder  in  fee 
after  the  determination  of  th(>  life  estates  of  her  parents.  But, 
2ndly,  if  that  deed  were  well  revoked  by  the  deed  of  1773,  Jant^ 
Cheveley  still  took  a  vested  remainder  in  fee  under  it,  which  passed 
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by  her  will  to  the  plaintiffs.  He  admitted,  that  unless  the 
[■150]  case  of  Doe  d.  The  Dxil-e  of  Dcvoushirr  v.  Cavendish  (Hil.  22 

Geo.  III.  B.  lu),  cited  in  4  T.  R.  741,  would  support  an  a])- 
poiutment  to  tlie  grandchildren,  it  was  impossible  to  contend  that 
the  power  here  given  enabled  the  husband  or  wife  to  make  an 
appointment  to  any  other  than  the  children  of  the  marriage.  (And 
the  Court  intimating  a  decided  opinion  that  tlie  ptnver  coiild  not 
otherwise  be  executed  than  among  the  children,  he  abandoned  that 
point.)  But  he  contended,  that  though  the  execution  of  the 
j)0wer  were  void  as  to  the  excess,  yet  tlie  subsequent  limitation 
over  to  one  who  was  an  object  of  the  power  would  be  good,  as  in 
Crompe  v.  Barrow,  4  Ves.  681  (p.  445,  ante)  ;  inasnnich  as  tliere  were, 
no  children  of  Jamineau  or  Jerningham  Cheveley,  the  sons,  to  wlioui 
estates  for  life  were  limited,  with  remainders  to  their  first  and 
other  sons  in  tail  male;  in  default  of  which  issue  the  remainder 
over  in  fee  was  limited  to  Jane  Cheveley. 

[Lord  Kenyon,  Ch.  J.  — Did  not  that  case  go  upon  the  grcnmd  of 
its  being  an  appointment  upon  a  contingency  with  a  double  aspect ; 
and  therefore  that  the  contingency  which  went  beyond  the  power 
not  having  happened,  it  should  not  stand  in  the  way  of  those  who 
might  take  under  the  appointment  in  the  event  whicli  liappencd, 
and  who  were  within  the  power  ?] 

Admitting  that  distinction,  still  the  appointment  here  niav  hold 
good  by  giving  the  sons  estates  in  tail  male,  by  the  doctrine  of  rij 
pres,  in  order  to  carry  into  effect  the  general  intent ;  as  in  Chapman 
V.  Broum,  3  Burr.  1626,  Pitt  v.  Jackson,  2  Bro.  C.  C.  51,  and  Rohin- 

son  V.  Hardcastle,  2  T.  B.  245,  781  (1  B.  B.  467).  Here  the 
[451]  general  intent  was  to  give  the  sons  estates  for  life,  and  the 

daughter,  Jane  Cheveley,  the  remainder  in  fee;  and  the  ])ar- 
ticular  intent  was  to  giv(>  intcvniediate  estates  tail  to  persons  who 
were  not  within  the  scope  of  the  power,  namely,  the  male  descend- 
ants <jf  the  sons  :  therefore  the  only  method  by  which  the  par- 
ticular intent  can  be  most  nearly  clTectuatiMl  consistent  with  the 
general  intent  is,  by  giving  the  two  sons  successive  estates  in  tail 
male,  with  remainder  in  fee  to  the  daughter. 

[Lord  Kenyon,  Ch.  J.  —  The  doctrine  of  cypres  goes  to  the  iitniost 
verge  of  tlie  law,  even  in  the  construction  of  wills;  and  we  must 
take  care  that  it  does  not  run  wild.  But  it  has  never  been  applied 
to  the  construction  of  deeds.  The  cases  cited  were  (piestions  u])on 
wills.      !N.M'ha]i-^  no  ptM'son  has  cnn  i»'(]   tlic  dnclrjne   furthfi'  (ban   I 
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(lid  when  Master  of  the  Rolls,  sitting  for  the  Lokd  Chanceli.oL', 
in  the  cnse  of  Pitt  v.  Jorksov.  That  also  was  the  case  of  an  a}i- 
pointnient  hy  will ;  and  1  know  that  great  Judges  entertained  con- 
sideiable  scruples  at  the  time  concerning  that  decision.  It  went 
indeed  to  the  outside  (jf  the  rules  of  construction  ;  yet  still  I  do 
not  think  it  was  wrong.] 

At  any  rate  tlien  this  ease  is  distinguishable  from  all  the  rest  ; 
inasmuch  as  the  appointment  of  1773  was  made  by  a  deed  to  which 
all  the  parties,  being  of  full  age,  who  were  enabled  to  take  under 
the  power,  and  alone  interested  in  it,  were  parties  :  tlu'ij'  consent 
therefore  will  aid  the  execution  of  it  in  this  manner;  and  it  is  not 
now  competent  to  other  parties  to  object  to  it. 

Const,  contrk.  —  First,  it  is  now  ^  clear  that  the  wife  after 
her  husband's  death  had  a  power  to  revoke  the  former  joint  [4.52] 
appointment ;  such  poWer  is  expressly  reserved  to  the  sur- 
vivor of  the  husband  and  wife  by  the  original  articles  and  settle- 
ment. It  is  also  clear,  that  under  a  power  of  appointuicnt  to 
children,  grandchildren  or  other  descendants  cannot  be  included, 
Ale.raju/er  v.  Alrxander,  2  Ves.  640  ;  Ijut  the  power  must  Ite  exe- 
cuted amongst  the  children  alone.  If,  indeed,  the  execution  of  the 
})owei-  by  the  deed  of  1773  were  to  refer  back  to  the  articles,  it 
might  be  doubtful  how  far  any  part  of  the  appointment  was  gofid  r 
for,  OS  was  said  by  Bullkk,  J.,  in  RolnnHoii  v.  Harfhastle,  2  T.  K. 
251  (1  R.  R.  467),  every  execution  of  a  power  must  be  coupled 
with  the  power  itself,  so  that  those  who  claim  under  tlie  execution 
must  derive  their  title  from  the  power.  And  he  considered  that, 
an  appointment  for  life  only  to  a  person  not  in  esse  at  the  creation 
of  the  power  would  be  bad  ;  and  cited  a  case  of  Tlie  Dulr  of  }fii  rl- 
horou^h  V.  Lord  Godolpliin,  2  Ves.  Sen.  61  (p.  397,  laitr)^  in  suj^]>  irt, 
of  that  position. 

[Lord  Kknyon.  —  An  unl)orn  child  ma}-  l)e  made  tenant  in  tail, 
but  not  tenant  for  life,  with  a  limitation  to  his  children  as  ])ui-ehas- 

'  Lord    Ken  VON  in  the  course  of  the  /*///«  (iiid  otAvs.       The  iittcnipt  there  was 

argument  liad  ex]jressed  a  strong  opijiion  not  merely  to  limit  l)y  a  new  ap]K)intment 

to    tiii.s   effect,   wliich    he   afterwards  re-  an  estate  for  life  to  a  person  not  in  r.>s. 

peated.  at  the  creation  of  the  jiower,  but  fnrtlici- 

^  This,  thoiigli  differing  in  the  title  of  to  limit  an  estate  tail  to  the  issue  of  such 

it,  seems  to  be  the   same  case,  or  at  least  unliorn     person.      Vide   siijira,    wiiat    was 

upon   tlie  same  (piestion  as   the  case  re-  .said  by  Lord   Kenton  on  this   sul)ject  ; 

jtorted    in    .5   Bro.   P.   0.   592,   nnder    the  n\\i\  Godolphin  v.  (lodol/iltin,  I  Yesi.  21.  aud 

name  of   /.ord  Charles  S/ienrrr  and  of/ifis  T/icIhissun  v.    Woodford,  4  Ves.  227  (4   IL 

V.  the    Dtd.e  of   Mar/boroiit/h,  Lord   (Jodol-  K.  205). 
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ers.  I  remember  hearing  Lord  Mansfield  say,  that  when  the  ease 
alluded  to  was  to  be  argued  in  the  House  of  Lords,  there  was  found 
to  be  a  mistake  in  the  printed  reasons  on  the  part  of  those  who 
opposed  the  execution  of  the  power  in  the  manner  intended ; 
[453]  for  it  had  been  stated,  that  there  could  not  be  a  limitation  to 
an  unborn  child  for  life,  but  that  was  found  to  be  wrong  ;  for 
certainly  there  may  be  such  a  limitation  :  they  therefore  cancelled 
that  reason  and  framed  another,  stating  the  ])roposition  to  be,  that 
there  could  not  be  a  limitation  to  an  unborn  child  for  life,  with 
Umitations  to  the  issue  of  such  unborn  cliild  in  succession  :  and 
that  doctrine  was  afterwards  distinctly  laid  down  by  the  learned 
Judge  who  delivered  the  opinion  of  the  Judges  in  the  House  of 
Lords.] 

Admitting  then  that  the  power  was  well  executed  by  the  deed  of 
1773,  as  far  as  it  goes,  and  that  it  will  be  only  void  for  the  excess, 
according  to  Robinson  v.  Hardcastle,  2  T.  Pt.  241  (1  R.  li.  467),  and 
other  cases  ;  here  it  will  be  good  as  far  as  it  gives  estates  for  lives 
to  Jane  Cheveley  and  Jamineau ;  but  the  next  remainder  to  trus- 
tees, who  are  not  within  the  power,  and  all  the  subsequent  remain- 
ders which  de})end  thereon,  will  be  void  ;  and  that  will  include  the 
ultimate  remainder  to  Jane  Cheveley  in  fee,  although  she  was 
within  the  power.  For  this  purpose  the  cases  before  cited,  and 
that  of  Adams  v.  Adams,  Cowp.  651,  are  in  point. 

Adam,  in  reply,  maintained  that  the  deed  of  1773,  if  not  good  as 
an  appointment  ci/  lores  of  estates  tail  to  the  sons  with  the  remain- 
der in  fee  to  Jane  Cheveley,  was  altogether  void  as  an  ap])ointment 
for  life  only  to  persons  not  '///  esse  at  the  creation  of  the  power. 
Then  if  void  as  a  new  appointment,  it  would  also  be  void  as  a 
revocation,  and  therefore  the  deed  of  1768  wtndd  be  set  up 
again. 

[454]  Lord  Xf.xyon,  Ch.  .1.  —  We  shall  certify  our  oi)inion  to 
the  Loud  Cmancellok.  At  i)resent,  however,  I  see  no  reason 
to  doubt  but  that  the  appointment  by  the  wife  alone,  by  the  deed 
of  1773,  was  a;  good  appointment  as  far  as  it  is  warranted  by  the 
power,  and  that  it  is  a  good  revocation  of  tlie  prior  appointment  of 
1768.  The  marriage  articles  meant  to  give  a  joint  ]tnwer  of  appoint- 
ment to  the  husband  and  wife  during  their  lives,  and  after  the  death 
of  either,  that  the  survivor  should  have  equal  power  to  revoke  and 
make  a  new  appointment.     It  seems  clear  that  an  ('([mxl  degree  of 
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confidence  was  reposed  in  both  husband  and  wife  ;  and  as  it  could 
not  be  foreseen  what  alterations  the  exigency  of  the  family  might 
from  time  to  time  re(iuire,  it  was  thought  more  prudent  to  leave 
the  survivor  of  them,  whichever  it  might  be,  the  same  power  to 
mould  the  appointment  that  had  been  committed  to  both  while 
living.  The  next  point  is  too  well  settled  to  be  broken  in  upon. 
The  wife  had  no  power  under  the  articles  to  appoint  to  the  children 
of  v.nborn  children,  but  she  was  confined  to  execute  her  power 
among  the  children.  So  far,  therefore,  as  she  appointed  an  estate 
for  life  to  the  daughter,  Jane  Cheveley,  with  remainder  for  life  to 
Jamineau,  she  did  well ;  beyond  that  she  exceeded  her  power  in 
appointing  to  the  issue  of  Jamineau,  and  therefore  the  excess  is 
void.  But  it  is  equally  clear  that  she  did  not  intend  that  the  sub- 
sequent limitation  over  to  Jane  Cheveley  should  be  accelerated  ;  but 
it  was  made  to  depend  upon  the  intermediate  limitations  to  the 
issue  of  her  brothers,  and  she  was  not  to  take  till  their  issue  male 
w^ere  extinct.  Those  intermediate  limitations  therefore  being  void, 
the  ultimate  remainder  dependent  upon  them  must  also  fall. 
If,  then,  the  appointment  were  originally  bad  for  the  excess,  [455] 
the  subsequent  circumstances  of  the  death  of  the  brother, 
V,  ithout  having  had  issue,  cannot  make  it  good.  The  appointment 
must  be  legal  at  tlie  time  of  its  creation.  Therefore  the  estate  must 
go  as  in  default  of  appointment,  beyond  the  estates  for  life  given  to 
Jane  and  Jamineau,  according  to  the  directions  of  the  settlement, 
to  Jamineau  in  tail  male,  remainder  to  Jerningham  in  tail  male» 
with  remainder  to  the  right  .heirs  of  the  father. 

Lawrence,  J.  —  The  case  of  Rohinson  v.  Hardcastlc  is  in 
point.^ 

Afterwards  the  follov/ing  certificate  was  sent  to  the  Lord  Chan- 
cellor :  — 

This  case  has  been  argued  before  us  by  counsel ;  we  have  con- 
sidered it,  and  are  of  opinion,  that  the  deed  of  appointment  of  the 
22nd  of  September,  1768,  which  was  executed  by  Jerningham 
Cheveley  the  elder  and  Louisa  Mary  his  wife  jointly,  was,  as  to 
the  estate  thereby  appointed  to  the  said  Jane  Cheveley,  well  revoked 
by  the  subsequent  deed  of  revocation  and  appointment  of  the  29th 
of  March,  1773,  executed  by  the  said  Louisa  Mary  Cheveley  alone. 

1  See  Bristoww   Wanh ,  2  \'cs.  Jan.  336  (p.  356,  an^c). 
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And  we  are  of  opinion,  that  under  the  said  last  mentioned  deed  of 
appointment,  the  said  Jane  Cheveley  took  an  estate  for  life  only  in 
tht:;  manor  of  Garlands  and  llic  other  premises  in  question,  with  a 
power  to  charge  the  same  when  she  should  \)C  in  the  actual  posses- 
sion thereof,  with  any  sum  not  exceeding  £1000.  And  that 
[456]  she  did  not  take  any  estate  in  the  said  i)remises  under  the 
said  last  mentioned  deed  of  appointment,  which  she  had 
power  to  dispose  of  by  will. 

Kenyon. 
N.  Grose. 

S.   La  WHENCE, 

S.  Le  Blanc. 
May  18th,  1801. 

On  the  suV)sequent  hearing  before  the  Lord  Chancellor,  coun- 
sel for  the  plaintiff  argued  that  the  Court  should  execute  the  gen- 
eral intention  of  Mrs.  Cheveley's  deed  of  1773  by  giving  her  sons 

estates  tail. 
[7  Ves.  388]       The  Counsel  for  the  defendants  was    stopped  by 

the  Court. 

The  Lord  Chancellok  :  — 
1^389]  If  you  cannot  find  a  case  that  has  adopted  the  doctrine 
of  <■)/  'pres  upon  such  a  head  as  this,  I  will  not  introduce  it 
in  this  instance.  I  do  not  see  how  to  get  at  it  either  upon  prin- 
ciple or  authority.  Suppose,  instead  of  articles,  an  actual  convey- 
ance, reciting  the  marriage ;  that  Jerningham  Cheveley  was  to 
take  a  considerable  personal  estate  ;  and  he  had  thereby  conveyed 
to  the  use  of  himself  for  life,  without  impeachment  of  w^aste;  with 
remainder  to  his  wife  for  life ;  v(Mnainder  to  trustees  and  their 
heirs,  for  a  legal  estate,  but  u]ion  trust  to  convey  according  to 
these  limitations:  this  settlement  would  be  a  contract,  under 
which  all  the  issue  would  be  purchasers  of  the  estates  thereby 
limited  ;  and  under  which  the  husband  and  wiie  would  be  pur- 
chasers of  tlie  powers  given  to  them  ;  and  the  issue  would  l)e  pur- 
chasers of  the  estates  after  to  be  limited  by  a  due  execution  of  the 
power.  But  they  must  be  limited  by  a  due  execution  of  the  i^ower, 
in  order  to  raise  them :  for  there  is  no  equity  whatsoever  between 
one  purchaser  under  the  deed  and  another  to  raise  any  question, 
whether  a  different  effect  shall  be  given  to  the  instrument,  called 
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n;i  execution  of  the  power;  as  is  (lone  in  tlie  eases  lliat  liave,  been 
alluded  to. 

ft'  it  stood  thus  in  ]77o,  the  date  of  the  exeeution  of  the  power, 
liie  elder  Air.  (Jhe\'eley  would  have  had  a  vested  estate  tail;  and 
liis  lii'other  would  have  had  an  estate  tail ;  and  they  would  have  a 
right  liotli  in  law  and  e(iuity  to  the  enjoyment,  unk^ss  their  sister 
eould  produce  some  instrument,  placing  her  prior  to  tliem  in  the 
order  of  limitation.  Mrs.  (Jheveley  executes  her  power  l)y  a  deed, 
])rofessin,u'  an  intention  to  e.xecute  it  according  to  the  real  meaning 
iif  the  articles;  revoking  the  appointment  before  nuide,  with  intent, 
1  agree,  to  execute  the  power  according  to  the  real  mean- 
ing of  the  articles.  *  This  case  does  not  come  near  Pitt  v.  [*  390] 
■  liicl.-soii  and  the  other  cases  upon  wills:  first,  as  they  are 
<3ases  upon  wills,  not  deeds  ;  to  which  this  doctrine  has  not  been 
i\p]>lied  :  secondly,  those  cases  have  at  least  gone,  as  Lord  Kenyon 
ol)serves  (1  East,  451),  to  the  utmost  verge  of  the  law;  and  T  shall 
find  it  very  difficult  to  alter  an  opinion  T  have  taken  up,  that  it  is 
not  proper  to  go  one  ste})  farther ;  for  in  those  cases,  in  order  to 
serve  the  general  intent  and  the  particular  intent,  they  destroy 
both.  But  it  is  not  necessary  to  go  farther  into  them  ;  for  in 
those  cases  the  Court  have  said,  this  is  the  legal  effect  of  the  lan- 
guage. There  is  no  possibility  of  saying  that  here :  nor  could  it 
be  argued  consistently  with  the  real  intention  of  the  author  of  the 
deed ;  for  I  must  suppose  her  conusant  of  the  estate  her  sons  had 
under  the  articles,  and  would  have  had  under  the  settlement,  if 
executed.  Then  she  must  contemplate  them  as  having  already 
estates  tail ;  and  that  the  reversion  in  fee  w^as  to  be  disposed  of. 
Can  it  be  said,  her  intention  by  this  deed,  with  these  limitations, 
was  to  throw  in  Jane's  estate  before  her  brotliers,  and  to  give  them 
just  what  they  had  before ;  and  that  after  the  execution  of  that 
deed  they  were  to  have  just  what  they  had  before,  only  in  a  differ- 
ent series  of  limitation  ? 

The  cases  as  to  articles  do  not  apply.  In  those  ea.ses  the  Court 
says,  such  words  in  articles  shall  be  taken  to  denote  such  an  in- 
tent;  and  the  eonveyanee  shall  be  according  to  the  intent  so  man- 
ifested. In  HighAvay  v.  Banner,  1  l)fo.  (\  C.  584,  the  concurrence 
of  both  parents  being  necessary  for  barring  the  entail,  a  diffenuit 
construction  was  given  to  the  words  "  heirs  of  the  bfxly,"  from  tiiat 
adopted  in  the  otlu-r  cases.  But  the  question  here  is,  not 
how  to  Construe  arti''les,  so  as  to  prot.><'t  tlu'  i-<^iii'  *  ligaiust   |  *  .'I'.*!  I 
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the  parent ;  but  whether,  where  it  is  agreed  on  all  liands,  that 
there  is  no  doubt  as  to  the  meaning,  as  between  persons  all, 
alike  purchasers,  there  is  an  equity  for  one  to  have  llic  estate 
against  the  others,  merely,  because  the  parent  exceeded  the  power 
given  by  the  articles.  Those  cases  do  not  apply ;  and  there  is  no 
one  authority,  that  upon  the  mere  ground  of  the  intention  of  the 
person  executing  you  take  away  for  the  benefit  of  one  child  that 
estate,  which  for  default  of  a  due  execution  of  the  power  was 
vested  in  the  other  child.  The  sons  did  not  execute  the  deed  with 
their  mother.  It  is  therefore  her  act  alone;  and  there  is  nothing 
to  bind  them.  The  hill  was  dismissed. 

ENGLISH   NOTES. 

Where  the  donee  of  a  power  has  by  will  appointed  to  A.,  an  object  of 
the  power,  for  life,  with  remainder  to  liis  first  and  other  sons  who  are 
not  objects,  the  Court  has  applied  the  principle  of  canyiDg  out  the 
intention  cy  pres  by  giving  A.  an  estate  tail.  Vttt  v.  Jdcksnn  (1786), 
2  Bro.  C.  C.  51.  As  to  the  limits  of  this  application,  see  Bnstow  v. 
Warde  (1794),  p.  356,  a7ite  (2  Ves.  Jr.  336,  2  R.  R.  235).  And  see 
Stackjioolc  V.  Stackpoole  (1843),  4  Dr.  &  War.  320;  Mouypenny  v. 
Derimi  (1852),  2  De  G.  M.  &  G.  145,  22  L.  J.  Ch.  313. 

In  Croxier  v.  Crozier  (1843),  3  Dr.  &  War.  3oo  (already  cited  at 
some  length  under  No.  7,  p.  422,  ante),  A.,  having  under  a  deed 
power  to  appoint  land  by  will  to  his  children,  made  liis  will  devising 
tlie  land  to  his  wife  for  life  upon  condition  of  maintaining  and  educating 
his  children,  and  directed  that  a  part  of  the  residue  to  he  ascertained 
as  directed  should  be  accuumlated  for  payment  of  certain  legacies  to 
his  younger  children,  and  then  devised  the  land  to  his  eldest  son  in  fee. 
It  was  held  that  the  direction  for  maintenance  and  education  of  the 
children,  and  the  gift  of  the  legacies  to  the  ^^ounger  children,  was  a  good 
exercise  of  the  power,  but  that  f/ifoad  vJtra,  the  life  estate,  purported 
to  be  given  to  the  wife,  was  void,  and  the  rents  devised  for  that  purpose 
fell  under  the  provisions  of  the  deed  as  in  default  of  appointment." 
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(1841.) 

No.  13.— CHAM15EK.S  v.  SMITH. 
(11.  L.  sa  1878.) 

RULE. 

A  PERSON  cannot,  by  exercising  a  power  of  appointment, 
derogate  from  his  own  previous  conveyance  so  far  as  re- 
lates to  a  use  limited  to  him  in  default  of  appointment  : 
but  the  transfer  of  his  interest  will  not  prevent  his  exercise 
of  the  power  so  as  to  defeat  all  other  uses  limited  in  default 
of  appointment.  And  a  discretionary  power  given  to  trus- 
tees having  the  paramount  title  cannot  be  defeated  by  the 
conveyance  or  act  of  another  in  whom  the  beneficial  right 
is  vested,  subject  to  the  exercise  of  the  power. 

Jones  V.  Winwood. 

10  Simon,  150-16.)  (s.  c.  10  L.  J.  (N.  S.)  Ch.  165). 

PotMr.  —  Exercise  in  Derogation  of  Prrvious  Canvei/cuice,  Bad.  —  Quoad  ultra, 
Good. 
In  1819,  an  estate  was  settled  to  such  uses  as  W.  T.  D.  and  F.,  his  [150] 
wife,  should,  during  their  joint  lives,  appoint,  and,  in  default  of  appoint- 
ment, to  the  use  of  AV.  T.  D.  for  life,  with  remainder  to  trustees  to  preserve,  &c., 
with  remainder  to  the  use  of  the  wife  for  life,  with  remainder  to  trustees  to  pre- 
serve, &c.,  with  remainder  to  the  use  of  the  sons  of  W.  T.  D.  and  his  wife,  suc- 
cessively in  tail,  with  remainder  to  the  use  of  their  daughters  as  tenants  in 
common  in  tail,  with  cross-remainders  in  tail,  with  remainder  to  W.  T.  D.  in  fee. 
In  1824,  W.  T.  D.  took  the  benefit  of  the  Insolvent  Debtors'  Act,  and  conveyed 
all  his  estate  to  the  provisional  assignee.  In  1828,  W.  T.  D.  and  F. ,  his  wife,  in 
execution  of  their  joint  power,  ajipointed  the  estate  to  trustees  in  fee  in  trust  to 
sell.  The  trustees  afterwards  sold  the  estate.  Held,  that  the  power  of  appoint- 
ment was  not  destroyed  by  the  conveyance  to  the  provisional  assignee  ;  and 
that  the  appointment  of  182S  vested  in  the  trustees  the  whole  inheritance  in 
fee,  except  that  portion  of  it  which  was  vested  in  the  provisional  assignee. 

The  bill  was  filed  for  the  specific  performance  of  an  agreement 

entered  mto,  on  the  15th  of  November,  1833,  by  the  plaintiffs,  Isaac 

Jones,  Patrick  Brown,  and  William  Thomas  Davies,  for  the  sale  of 

an  estate,  in  the  parish  of  Kilie  Ayron  in  Cardiganshire,  to  Henry 

vol..  XXI.  —  30 
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Q.  Winwood,  for  £3801.  Some  time  after  tlie  agreement  was 
made,  Henry  Q.  Winwood  assigned  the  benefit  of  it  to  his  brother, 
the  defendant  John  Winwood.  The  purchaser's  counsel  having 
perused  the  abstract  of  title  to  the  property,  and  being  of  opinion 
that  the  exercise  of  a  power  of  appointment  ))y  Davies,  by  an  in- 
denture of  the  17th  of  September,  1828,  was  invalid  at  law,  and, 
therefore,  that  the  plaintiffs  could  not  make  a  good  title  to  the 
estate,  the  parties  agreed,  on  the  1st  of  duly,  ISoH,  that  a  suit 
should  be  instituted  for  the  specific  performance  of  the  agreement 
of  1833,  and  that  the  purchaser  should  not,  either  in  the  Master's 
office  or  before  the  Court,  take  any  objection  to  the  title  except  the 
one  before  alluded  to  ;  and,  if  a  specific  perfoi-mance  should 
[*151]  be  decreed,  that  he  would  ce)nsent  to  its  being  *  decreed 
with  costs ;  and,  if  the  bill  should  be  dismissed,  that  he 
would  pay  the  plaintiff's  costs  as  well  as  his  own. 

The  defendant's  answer  contained  the  following  statements  with 
respect  to  the  title  to  the  estate. 

That  it  appeared,  by  the  abstract,  that  the  lieredi laments  and 
premises  were,  under  and  by  virtue  of  indentures  of  lease  and 
release  of  the  27th  and  28th  of  December,  1819,  and  a  fine  and 
recovery  levied  and  suffered  in  pursuance  thereof,  settled  (after 
certain  uses  which  had  since  determined)  to  such  uses,  upon  such 
trusts  and,  generally,  in  such  manner  as  the  plaintiff  AV.  T.  Davies 
and  Frances  his  wife  should,  from  time  to  time  during  tlieir  joint, 
lives,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing 
to  be  by  them  jointly  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses, appoint,  and,  in  default 
of  such  appointment,  and  in  the  mean  time,  subject  thereto,  to  the 
use  of  W.  T.  Davies  and  his  assigns  for  his  life,  with  remainder  to 
the  use  of  a  trustee  and  bis  heirs,  for  the  life  of  AA'.  T.  Davies,  upon 
trust  to  preserve  contingent  remainders,  with  remainder  to  the  use 
of  Frances  the  wife  of  AV.  'J\  Davies  and  her  assigns,  for  her  life, 
with  remainder  to  the  use  of  the  trustee  and  liis  assigns,  during 
the  life  of  Frances  Davies,  upon  trust  to  i)i'eserve  contingent 
remainders,  with  remainder  to  the  use  of  the  first  and  otlier  son-; 
of  W.  T.  Davies  and  Frances  ]iis  wife  successively  in  tail  genei'al, 
with  remainder  to  the  use  of  tlie  daughters  of  AA^.  T.  l^avies  an<! 
Frances  his  wife,  as  tenants  in  common  in  tail  gcncial,  with 
cross-remainders  between  and  anujng  them  in  tail  general,  with 
remainder  to  the  use  of  AA'".  T.  Davies,  his  heirs  and  assigns:  that. 
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by  iiulontiues  of  *  lease  and  release  of  tlu*  L'6tli  and  [*ir)2] 
.jJTtli  of  March,  1823,  the  hereditament.^  and  ])rcmise.'^ 
\V(;re,  in  exercise  of  tlie  joint  j)o\vei-  of  ajijioinlnicnt  rr-.-^erved 
to  W.  T.  Davies  and  Frances  liis  wiff  hy  llie  indenture  of  th^' 
.28th  of  DecendxM',  1819,  appointed  liinl  conveyed  by  them  unto 
and  to  the  use  of  Jolm  llcrlteit,  l^s(j.,  his  heirs  and  assigns,  sulijeci 
to  a  proviso,  whereby  it  was  declaretl  that,  u])on  payment  by  W 
T.  Davies  to  Herbert  of  £1400,  with  lawful  interest,  at  the  time 
tiierein  mentioned,  Herbert,  his  heirs  oi'  assigns,  would  reconvey 
and  assure  the  hereditaments  to  the  uses  and  upon  and  for  the 
trusts,  intents,  and  purposes  and  with,  under,  and  subject  to  the 
jiowers,  provisos,  declarations,  and  agreements  expressed  and 
declared,  concerning  the  same,  in  and  by  the  indenture  of  the  28th 
of  l)ecend.)er,  1819,  or  as  near  thereto  as  might  be  and  circumstances 
would  permit :  that  W.  T.  Davies,  ni  August,  1824,  was  discharged 
from  prison  under  the  provisions  of  the  Insolvent  Debtors'  Act ; 
and,  thereupon,  by  an  indenture  of  bargain  and  sale  of  the  6th. of 
August,  1824,  he,  pursuant  to  the  directions  of  the  Act,  bargahied 
and  S(dd  all  Ids  estate  in  the  hereditaments  ^  to  the  provisional 
assignee  of  the  estates  and  effects  of  insolvent  debtors  in  England, 
who,  by  an  indenture  of  bargain  and  sale  (.>f  the  18tli  of  April,  1825, 
conveyed  the  same  to  the  plaintiff  Isaac  Jones  (the  assignee 
appointed  by  the  creditors  of  W.  T.  *  Davies) :  that,  after  the  [*  153] 
discharge  of  W.  T.  Davies  under  the  Insolvent  Act  and  the 
execution  of  the  indentures  of  bargain  and  sale  as  aforesaid,  W.  T. 
Davies  and  Frances,  his  wife,  by  an  indenture  of  appointment  of 
the  17th  of  September,  1828,  in  exercise  of  the  power  of  appoint- 
ment to  them  reserved  or  given  by  the  indenture  of  release  of  the 
28th  of  Decendjcr,  1819,  and  the  fine  and  recovery  levied  and  suf- 
fered in  pursuance  thereof,  appointed  the  hereditametits  and 
])remises,  subject  to  the  mortgage  in  fee  to  Herbert,  unto  and  to 
the  use  of  the  [)laintiff  Patrick  Brown  and  Jenkin  Beynon  (ihe 
latter  of  wdiom  never  acted  under,  and  afterwards  duly  disclaimed 
the  trusts  of  the  deed  of  appointment^  theii'  heirs  and  assigns, 
upon  triust  for   sale  :  and,  under  which   indentuic  of  ap))ointiiient, 

'   Acronliiit;- to  the   case   iiiado  for   tlic  or  ('X])octancy.  <'X('c]it;  t  lif  wcariiii^  ai)])ai-fl 

opinion  of  tiie  Barons  of   tlio   KxfiuHiuer,  and  other  such  nece.s.saries  of  the  insolvent 

as  after  mentioned,  all  the   estate,  rifjlil,  and  his  family  not  exeeedinj;-,  in  tiie  whole, 

title,  interest,  and  trust  of   W.  T.  l")avies,  the    value    of     C20,    were    conveyed    and 

to  all  his  real   and   personal    estate  and  assitjued  to  the  provisional  assignee,  his 

effects,  in  possession,  reversi(tn,  remainder,  successoi's  and  assigns. 
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the  plaintiff  P.  Brown,  as  the  acting  trustee,  claimed  to  be  seised 
of  the  equity  of  redemption  in  fee  simple  of  the  hereditaments  and 
premises,  or,  at  all  events,  to  have  full  power,  in  conjunction 
with  the  mortgagee  of  the  hereditaments  and  premises  and  Isaac 
Jones,  to  make  a  title  to  the  fee  simple  of  the  hereditaments  and 
premises,  discharged  from  the  uses  and  limitations  of  the  indenture 
of  the  28th  of  December,  1819 :  but  that  he,  the  defendant,  was 
advised  and  submitted  that  W.  T.  Davies  had  no  power  or  right, 
after  his  insolvency  and  the  execution  by  him  of  the  bargain  and 
sale  of  his  real  estate  to  the  provisional  assignee  of  the  Insolvent 
Debtors'  Court,  to  concur  with  Frances  his  wife  in  the  execution  of 
the  power  of  appointment  reserved  to  them  by  the  indenture  of  the 
28th  of  December,  1819  ;  and  that  no  estate  was  vested  in  P.  Brown 
under  such  appointment ;  inasmuch  as  the  power  of  appointment 
was  destroyed  by  the  insolvency  of  W.  T.  Davies  and  the  execution 

of  such  bargain  and  sale  as  aforesaid. 
[*  154]      *  At  the  hearing  of  the  cause  on  the  7th  of  April,  1837, 
it  was  ordered  that  a  case  should  be  made  for  the  opinion 
of  the  Barons  of  the  Exchequer  on  the  following  questions. 

First,  whether  the  power  of  appointment  contained  in  the  inden- 
ture of  release  of  the  28th  of  December,  1819,  in  the  pleadings 
mentioned,  was  or  was  not  destroyed  by  the  conveyance  of  the  6th 
of  August,  1824,  l)v  the  insolvent,  AVilliam  Tliomas  Davies,  of  all 
his  estate  to  the  provisional  assignee  in  the  pleadings  mentioned  ? 

Second,  if  the  power  was  not  destroyed,  what  estate  passed 
under  the  appointment  made  by  the  indenture  of  the  17th  of 
September,  1828,  in  the  pleadings  mentioned? 

The  case  having  been  argued,  the  Barons  of  the  Exchequer 
returned  a  certificate  in  favour  of  the  title,^  accompanied  by  the 
following  reasons  :  — 

"  In  tliis  case  we  propose  to  give  the  reasons  which  have  induced 
us  to  give  our  certificate  to  the  Lord  Chancellor  in  favour  of  the 
plaintiff. 

"By  the  original  conveyance,  dated  the  27th  and  28th  of  De- 
e.ember,  1819,  certain  lands  were  settled  to  such  nses  as  William 
Thomas  Davies  and  his  wife  should,  at  any  time  or  times,  and  from 
time  to  time,  during  their  joint  lives,  by  deed  or  other  instrument 
in  writing,  duly  executed,  direct  and  appoint,  and,  in  default  of 
and   until    such   appointment,    to    the    use    of  William    Tliomas 

1  Sec  tlie  <'CTtiric:ito,  j).  471,  7*0*7. 
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*  Diivies  for  lifr,  with  iciiiaiiKU'r  to  trustees  to  preserve,  [*  155] 
S:x'.,  ;md,  then,  t<i  tlu'  usu  of  his  wife  for  life,  and,  then,  iii 
like  iiianiu'r,  to  the  use  of  his  sons,  in  succession,  in  tail  general, 
and  then  to  the  use  of  the  daughters  in  tail  general,  with  cross- 
remainders,  aiul  witii  remainder  in  fee  to  William  Thomas  Davies 
himself.  In  IS24,  William  Thomas  Davies  took  the  benefit  of  tlu; 
Insolvent  Act, and  conveyed,  to  the  provisional  assignee,  on  the  6th 
of  August,  1824,  all  his  interest  in  the  premises,  which  was  subse- 
t^uently  transferred,  by  the  provisional  assignee,  to  Isaac  Jones,  the 
assignee  of  the  estate,  in  tlie  usual  way.  Under  these  circum- 
stances, William  Thomas  Davies  and  his  wife,  in  execution  of  their 
joint  power  of  appointment,  conveyed,  on  the  16th  and  17th  of  Sep- 
tember, 1828,  by  lease  and  release,  the  premises  to  Patrick  Brown 
and  Jenkin  Beynon,  in  fee,  upon  trust  for  the  creditors  of  William 
Thomas  Davies.  And  the  point  to  be  considered,  is  whether,  by 
this  appointment,  any  estate  passed,  and  what  estate,  to  the  trustees. 

"  The  hrst  question  is  whether  the  power  was  revoked  l)y  the 
conveyance  to  the  provisional  assignee :  and  we  are  of  opinion  that 
it  was  not.  Indeed,  on  this  part  of  the  case,  there  seems  to  be 
little  difliculty.  No  authority  was  cited  for  the  proposition,  con- 
tended for  by  the  defendant's  counsel,  that  where,  by  previous 
conveyance,  a  party  has  ])revented  himself  from  executing  a  power 
as  fully  as  he  could  have  originally  executed  it,  the  power  is  at  an 
end.  Nor  can  any  such  proposition  V)e  maintained.  Even  upon 
the  authority  of  the  decision  of  Badham  v.  Mec,  7  Bing.  695,  1  Myl. 
&  K.  32,  as  explained  by  Sir  Johx  Lk.vch,  this  question  may  be 
answered  in  tlie  negative.  For  he  considered  the  power  as  not  well 
executed  in  that  case  because  the  particular  limitations 
made  by  the  appointment  *  under  it,  could  not  ha\7'  been  [*  15G] 
valid,  if  introibiced  into  the  original  deed  creating  the 
power.  Hut,  if  the  pn^vious  conveyance  had  altogether  put  an 
end  to  the  power,  such  reasons  would  have  been  wholly  unnecessary. 

"  Xow  it  is  .obvious,  as  was  indi-ed  pointed  out  by  the  Court  in 
the  course  of  the  argument,  that  limitations  might  ha\e  been  made, 
subsequently  to  the  conveyance  in  1824,  which  would  a])ply  to  tlie 
life  estate  of  the  wife  and  the  estates  tail  of  the'  children,  and 
which  might  have  been  legally  introduced  into  the  original  deed, 
and,  conserpiently,  u])on  the  ])rinciples  stated  m  Badhdiiix.  M.ce, 
such  an  execution  of  the  ])ower  would  have  been  valid;  and,  if  any 
valid  execution  of  the  power  could  have  l)eeu  made,  the  first  of  the 
Xoun  rii.\N("KLT.ou's  questions  must  l)e  answered  in  the  negative. 
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"P)Ut.   ill    trntli.   tlic    wliulc   cjisc   turns   iijtoii    the  answer  to  he 
given  to  the  secund  (jue.-stiun.      Foi-,  if  the  execution  of  this  power- 
by  tlie  deed  of  Septeml)er.  1828,  be  invalid,  then  no  estate  passed 
by  it;  and  the  original  limitations  contained  in   tlie  deed  of  ]8Ht, 
remain  still  in  force. 

"We  think,  after  full  consideiation,  this  power  was  well  exe- 
cuted, so  as  to  convey  the  estate  for  life  of  the  wife  and  the  estates 
tail  of  the  children,  to  the  trustees  under  the  deed  of  1828. 

'•  We  cannot  adopt  the  principle  laid  down,  by  Sii-  J.  Lkacii,  in 
affirming  the  certificate  sent  by  the  Court  of  ComiiKm  Pleas  in 
Ba.dhitm  v.  Mec.  It  is  not  clear  that  such  was  the  ground  on 
which   that   Court  made   their  certificate,   the   reasons   for   which 

were  not  given  by  them. 
[*157]  *  "  We  do  not  think  it  is  riglit  to  translate,  intn  words, 
the  (effect  of  tlie  appointment  under  the  power,  taken  in 
conjunction  with  tlu^  other  circumstances,  and  then  to  consider* 
whether  such  limitations  could,  according  to  the  peculiar  rules 
affecting  the  transmission  of  landixl  ]»roperty,  havi^  lie(Mi  legally 
inserted  in  the  original  deed. 

"Tlie  utmost  extent  to  wliich  the  ]iiiiici])le  could  be  carried  (and, 
looking  at  the  principles  which  govern  the  execution  of  these' 
])owers  which  were  originally  mere  modifications  of  equitable  uses, 
taking  effect,  as  directions  to  trustees,  which  bound  tlieir  conscience, 
and  which  a  Court  of  equity  would  compcd  them  to  perform,  it  may 
be  questionable  whether  even  this  ought  to  be  done)  would  be  tc 
insert  the  limitations  actually  contained  in  the  appointment  itself 
in  the  original  deed,  and  then  to  examine  whether  such  limitations 
would  be  repugnant  to  any  known  rule  of  law.  Now,  if  we  do 
that  in  this  case,  no  difficulty  will  b(^  pi'oduced.  Here,  if  the  limita- 
tion of  the  estate  made,  by  the  ap]iointiiienl  under  this  jiower.  had 
been  inserted  in  the  original  deed,  there  would  have  been  no  incon- 
gruity upon  the  fac(^  of  that  instrinnent.  A  fee  would  have  been 
given  to  Ib'own  and  IJeynon,  the  trustees,  and  no  more.  Ibit  then, 
in  considering  what  o])eration  such  a  deed,  gdoil  in  point  of  form, 
will  liavc,  the  Coui-t  looks  at  the  other  circumstances  :  and,  finding 
that  the  in<olv(Mi1  had,  juevioiisly.  by  an  iiiiioceiil  conveyance  (for 
such  the  assignment  under  the  Insolvent  Act  must,  W(?  think,  be 
considered  to  lie),  conveyed  away  his  life  estate  and  his  remainder 
in  fee,  it  adjudges  that  he  cannot,  by  executing  the  power,., 
derogate  fiom  his  own   pre\ious  conveyance,  and   concludes,  there- 
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fore,  that  the  ileecl  does  not  operate  on  the  estates  previously 
assi;.;ned. 

*  "  Tlie  result,  therefore,  is  that,  hy  e.xeeuting  the  power,  [*  l.").Sj 
the   insolvent   e(»nveys,   to   the   trustees,   ;ill   that  had  nut 

heen  previously  assigned,  under  the  Insolvent  Act,  to  his  assignees. 
In  eonforniity  with  this  opinion,  we  shall  send  oni'  t-ertificate  to  the 
f.OKJ)  ClIANCKLLOK. 

"  We  have,  however,  to  ohserve  that  no  notice  was  taken  in  the 
argument  of  the  previous  mortgage  for  <£1400,  with  a  j)ower  of 
sale,  to  Jolm  Herl^crl.  Our  opinion,  therefore,  is  given  on  the  sup- 
position that  that  deed  forms  no  part  of  the  case.  If  it  does,  we 
are  not  prepareel  to  say  that,  at  law,  the  execution  of  the  power 
was  not  inconsistent  with  that  conveyance." 

The  following  certificate  was  returned  by  the  Barons  of  the  E.x- 
chequer  ^ :  — 

"  We  have  heard  this  case  argued  by  ciiunsel  and  have  consid- 
ered it,  and  aie  of  opinion,  first,  that  the  power  of  appointment 
contained  in  the  indenture  of  release  of  the  28th  of  Decemlier, 
1819,  was  not  destroyed  by  the  conveyance,  bearing  date  the  Bth 
of  August,  1824,  l)y  th(i  insolvent  W.  T.  Davies,  of  all  his  estate, 
to  the  provisional  assignee  : 

"  And,  secondly,  that,  by  the  indenture  of  the  17th  of  September, 
1828,  an  estate  in  fee  simple  was  conveyed,  to  the  trustees  therein 
named,  subject,  however,  to  the  estate  for  the  life  of  the  insolvent, 
and  (on  failure  of  the  intermediate  estates)  to  the  remainder  in  fee 
to  the  insolvent,  which  had  been,  prior  thereto,  conveyed  to  the 
assignees  of  the  insolvent's  estate.^ 

"  Aringer.  W.  Holland. 

"  J.  Parke.  E.  H.  Alderson." 

*  The  cause  now  came  on  to  be  heard  on  the  eijuity  [*  15!)] 
reserved. 

Mr.  Wigram,  Mr.  (t.  Richards,  and  Mr.  Walford,  for  the  plaintiffs, 
said  that,  as  the  ])urchaser  had  consented  to  a  case  being  sent  to 
law,  wliich  he  was  not  bound  to  do,  he  was  (;oni]:)ellable  to  com- 
plete his  purchase,  provided  the  Court  confirmed  the  certificate. 

Mr.  Knight  Bruce,  Mr.  Jacob,  and  Mr.  Rudall,  for  the  purchaser: 

There  are  two  questions  ia  this  case.     First,  whether  the  joint 

1  See  M.  &  W.  653. 

■^  Tlip.  above  was  correctly  taken  from  the  ropy  of  the  cortificato  with  wliich  the 
rcjKjrtcr  was  furnished. 
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power  of  appointment  given  to  Davies  and  his  wife  existed  after 
the  assimnnent  to  the  provisional  assignee:  Second,  if  it  did, 
whetlier  it  was  well  exercised  by  the  deed  of  the  1 7th  of  September, 
1828. 

First:  the  power,  in  this  case,  is  a  general  one;  and  there  is  no 
authority  for  saying  that  when  such  a  power  is  annexed  to  a  life 
estate  vested  in  the  donee,  and  that  estate  is  transferred  by  him  to 
another  person,  the  power  is,  any  longer,  capable  of  being  exercised 
by  him.  The  cases  of  Badham  v.  Mee,  7  Bing.  695,  1  Myl.  & 
K.  32,  and  Hole  v.  Escott,  2  Keen,  44,  4  Myl.  &  Or.  187,  are  direct 
authorities  against  the  power  existing  under  such  circumstances. 
Indeed,  there  is  a  stronger  ground  for  holding  that  the  power,  in 
this  case,  is  gone,  than  tliere  was  for  holding  that  the  powers  in 
those  cases  were  destroyed  :  for,  there,  the  powers  were  merely 
powers  of  selection  amongst  certain  specified  objects,  namely,  the 
children  of  the  donees  ;  but,  here,  the  power  is  a  general 
[*  160]  one;  and,  therefore,  the  donee  might  *  have  exercised  it  by 
appointing  the  estate  to  himself.  There  the  appointment 
was  in  favour  of  the  children  ;  but,  here,  the  appointment  is  against 
the'children. 

Secondly :  The  interest  attempted  to  be  created  by  the  deed  of 
the  17th  of  September,  1828,  is  illegal.  It  is  a  base  fee  with  a 
remainder  over :  and,  as  no  estate  tail  has  been  converted  into  a 
base  fee,  the  estate  to  take  effect  Vjn  the  determination  of  tlie  base 
fee,  cannot  be  barred  (see  3  &  4  AVill.  IV.  c.  74,  s.  19). 

Jones  and  Brown  are  unitcnl  witli  each  other  in  the  contract  for 
sale.  They  are  trustees  for  different  classes  of  creditors  and  for 
<lifferent  purposes.  Wlio  is  to  give  a  receipt  for  the  ])urchase- 
money :  and  wlio  is  to  a])])ortion  tlie  purchase-moni^y  between 
them  ? 

The  Court  of  l^xchetiuer  cannot  overrule  the  decisions  in  the 
Court  of  Common  IMeas  and  in  this  Couil.  Where  there  are  con- 
tlicting  decisions  upon  a  point  affecting  the  title  to  an  estate,  tliis 
Court  never  compels  the  purchaser  to  complete  his  purchase. 

Mr.  Rudall  referred  to  Co.  Litt.  265  a;  Albany's  Case,  1  Co.  Hep. 
Ill;  Edwards  v.  Slater,  Hard.  410;  Clerk  v.  Fywell,"!  Keb.  '>'-);); 
Fame  v.  Peacoel-,  Ca.  teni]).  Talb.  41  ;  Doe  v.  Britain,  2  B.  &  Aid. 
93 ;  Fearne  Cont.  Rem.  74 ;  Price  v.  Strange,  Madd.  &  Geld.  159 ; 
Willcox  v.  Bellaers,  Turn.  &  Paiss.  491 ;  Sharpe  v.  Adcock,  4  Russ. 
-'')74;  and  Blosse  v.  Lord  Clanmorrh,  ?>  Bligh,  62. 
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*  Mr.  Wigram,  in  reply  :  —  [*  IGl  ] 

The  conveyance  to  tlie  provisional  assignee,  T)eing  an 
innocent  conveyance,  did  not  destroy  the  power  in  gross.  The  case 
of  Badham  v.  Mec  is  no  authority  against  the  certificate  of  the 
Barons  of  the  Exchequer ;  for  that  case  was  decided  merely  on  the 
ground  that  the  appointment,  being  an  appointment  of  an  estate  in 
fee,  would  not  have  been  good  if  it  had  been  contained  in  the  deed 
creating  the  power.  All  that  the  Court  decided  in  Doc  v.  Britain, 
was  that  the  donee  of  the  power  could  not  derogate  from  his  own 
grant.  In  Hole  v.  Escott,  the  contingent  remainders  to  the  children 
had  failed  for  want  of  a  freehold  to  support  them ;  and  then  the  case 
became  just  the  same  as  if  there  never  liad  l)een  any  such  contin- 
gent remainders.  The  LouD  CriANCiCLLOii  commencesjiis  judgment 
l)y  saying  that  he  does  not  mean  to-discuss  the  question  in  Badliam 
v.  Mcc :  and  his  Lordship  held  the  appointment,  in  the  case  before 
him,  to  be  bad,  because,  the  contingent  remainders  having  failed, 
the  father  was  exercising  the  power  so  as  to  take  effect  out  of  the 
fee,  that  is,  to  defeat  his  ow^n  grant.  That  case  was  decided  solely 
on  the  ground  that  the  contingent  remainders  had  failed  for  want 
of  a  freehold  to  support  them.  The  judgment  does  not  at  all  pro- 
ceed upon  the  assumption  that  the  decision  in  Badham  v.  Mee  was 
right;  and  it  has  never  been  spoken  of  as  a  decision  that  can  be 
supported. 

It  was  said  that  the  appointment  made  by  the  deed  of  the  17th 
of  September,  1828,  was  bad,  because,  by  it,  a  fee  was  mounted  on 
a  fee ;  but  it  has  been  settled,  for  a  series  of  years,  that  a  base  fee 
may  exist  in  one  person,  and  a  remninder  in  fee,  in  another,  to  take 
effect  on  the  determination  of  the  base  fee.^ 

*The  Vice-Chancellor  : —  [*  1G2] 

I  shall  take  time  to  consider  the  questions  which  have 

been  discussed  in   this  case  ;  as  a  great  deal  has  been  said  which 

re([uires  much  consideration. 

18th  Feb.     The  Vice-Chancellor  :  — 

The  first  question  before  me,  is  whether  the  certificate  of  the 
learned  Judges  of  the  Court  of  Exchequer,  shall  be  confirmed. 
I  am  ch.'arly  of  o})inion  that  it  ought  to  be  confirmed. 

1  Mr.   Wigram,  in    the  course  of   liis     ^am  v.  3/ee,  in  p.  80;  and  also  to  ZJatt/e  v. 
rc](ly,   refeiTPil   to  1    Supjd.   Tow.  44,  4."),     Popliam,  Str.  992. 
and  72:    ;uid  id  thr  obscrxations  on  liad- 
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They  have  thought  fit  to  give  the  reasons  for  their  opinion,  and, 
with  those  reasons,  I,  in  substance,  coincide. 

It  is  impossible  to  read  the  report  of  Badhani  v.  Mec,  in  7  IJing. 
704,  without  supposing  that  the  ground  upon  which  tlie  Judges  of 
the  Court  of  Common  Pleas,  in  1831,  rested  their  opinion,  was 
really  that  wliich  Sir  J.  Lhach,  according  to  the  report  in  1  Mylne 
&  Keen,  p.  54,  assumed  to  be  tlieir  ground  for  giving  the  certificate, 
and  made  his  ground  for  confirming  it  in  1832. 

That  ground  plahily  admitted  tliat,  notwithstanding  the  bank- 
ruptcy of  Ricliard  Mee,  his  power  of  appointment  among  his  sons, 
subsisted,  as  unquestionably  it  did,  subject  only  to  this  restriction, 
that  he  could  not  exercise  it  to  tlie  prejudice  of  liis  as- 
[*  163]  signees,  who  were  *  entitled  to  the  fee  in  remainder  after 
the  estates  in  tail  genetal  limited  to  the  sons  in  succession. 
That  remainder  in  fee  the  assignees  took  under  the  limitation  in 
default  of  and  subject  to  any  appointment  under  the  power,  whether 
any  prior  estate  tail  might  or  might  not  be  enlarged  into  a  base  fee. 
Moreover,  the  bankrupt,  Richard  Mee,  did  not,  in  execution  of  his 
power,  ap]ioiiit  a  base  fee,  so  as  to  give  ground  for  tlie  objection 
that  Sir  J.  Leach  assumed.  But  the  bankrupt  appohited,  in  fee 
simple,  to  his  son  ;  and  the  law  provided  that  the  ap}ioiutmetit 
sliould  not  affect  the  remainder  in  fee,  wliich  the  assignees 
had,  previously,  ac(piired  by  virtue  of  the  limitation  in  default  of 
appointment.  The  remainder  in  fee,  therefore,  which  the  assignees 
took  at  first,  contiiuud  in  tliem  unaffected  by  tiie  exercise  of  the 
power. 

The  case  of  Thurih  v.  Goodall,  17  Ves.  388,  4G0,  1  Ruse,  40, 
270,  and  tlie  Act  6  (leo.  IV.  c.  Iti,  s.  05,  77,  prove  that,  even  ina 
case  where  a  bankrupt,  but  for  the  execution  of  a  power  by  him, 
would  be  tenant  in  tail,  tiie  power,  as  well  as  the  estate  tail,  is 
vested  in  the  assignees. 

In  the  present  case,  subject  to  the  joint  power  of  a]iiK,int- 
ment  given  to  tlie  husband  and  wife,  the  estate  for  life  and  the 
nltimate  remainder  in  fee  limited  to  the  husband,  y)assed,  under 
the  indentures  of  6th  August,  1824,  and  18tli  Ajuil,  1825, 
to  Isaac  Jones,  the  insolvent's  assignee ;  and  the  appointment  of 
September,  1828,  was  an  appointment  in  fee,  which,  l)y  operation 
of  law,  vested  the  whole  inlieritance  in  fee  simple  in  T.rown 
and  Beynon,  except  only  tliat  portion  of  it  which  was  already 
vested  in  Isaac  Joiu^s,  and  which,  l)y  law  could  not  be  affected 
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by  the  appoiiitiiK'nt.  The  wliole  inlieritauce,  except  *  that  [*  104] 
})orti(iii,  was  then  \ested  in  the  ti-ustee  to  ])r('serve  con- 
tingt'iit  reiniiiutlcrs,  in  the  wife  I'oi  her  life,  and  cdniiirehended  the 
contingent  remainders  to  the  children.  The  joint  power  of  appoint- 
ment might  have  been  exercised,  in  \arions  ways,  withont  injur- 
ing tlie  estate  of  Isaac  Jones.  It  niiglit  have  made  his  estatt^ 
neither  better  nor  worse  by  appointing  that  the  daughters  sliould 
take,  in  tail  general,  before  the  sons.  It  might  have  made  his 
estate  better,  by  appointing  the  fee,  at  once,  to  him. 

I  give  my  opinion  upon  this  part  of  the  case,  as  it  would  have 
stood  if  the  mortgage  of  1823  had  not  been  executed. 

The  mortgage,  certainly,  d(jes  not  make  the  title  worse,  but 
rather  better ;  as,  under  it,  the  legal  estate  in  fee  may  be  acquired. 

The  next  question  is,  if  the  certiticate  be  confirmed,  ought  the 
Court  to  decree  the  defendant  to  take  the  title. 

And  I  am  of  opinion  that  the  Court  ouglit  to  do  so. 

Though  1  am  clear  in  opinion  that  the  certificate  is  substantially 
riglit,  I  am  free  to  admit  that,  in  the  abstract,  the  certificate  of  the 
Court  of  Common  Pleas,  confirmed  by  Sir  J.  Lp:ach,  must  create  a 
doubt,  when  there  is  only  opposed  to  it  the  certificate  of  the  Court 
of  Exche(pier. 

But  it  is  impossible  to  read  the  pleadings  in  tliis  cause,  and  not 
to  see  that  the  real  intention  of  the  plaintiffs  and  the  defendant 
was  to  call  in  (question,  as  Sir  William  Follktt,  according  to 
the  re))ort  in  3  Meeson  *  and  Welsby,  is  stated  to  have  said,  [*  1G5] 
the  autlmrily  of  tlie  decision  in  Badliani  v.  Mer ;  and  tliat, 
if  it  shoidd  be  held  that  the  decision  in  Badliam  v.  Mee  was  not 
law,  the  defendant  should  take  the  title.  It  would  have  been 
absurd  tf»  have  made  the  agi'eement  of  tlie  1st  "f  Juh',  183.~>,  upon 
the  supposition  that,  if  a  decision  were  made  against  Badliam  v. 
Mee,  the  defendant  should  still  not  take  tlie  title,  on  the  ground 
that  decision  against  decision  left  the  matter  in  doubt.  The 
utmost  that  could  ha\-e  been  expected  in  favour  of  the  title,  was 
that  a  decision  niiglit  be  obtaine*]  in  r)p])()siti<ui  to  th;it  in  Dadlm m 
V.  Mci'. 

And,  as  I  understand  the  agreement  (if  the  1st  of  duly,  ISI^).", 
the  objection  tn  the  agieement  of  the  loth  Novend)er,  18.'-)3,  in 
respect  of  its  having  been  made,  by  Isaac  Jones  and  Patriclc 
Brown,  for  a  sale  at  one  entire  sum,  is  one  tiiat  cannot  now  be 
taken. 
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Tlie  decree  must  therefore  be  to  confirm  tlie  certificate,  and 
order  a  specific  performance  with  costs  to  be  paid  by  the 
defendant. 

Chambers  and  others  v.  Smith  and  others 

a  App.  Cas.  7'J.')-8.30. 

[79.1]  Trust.  —  Settlement. —  Unlimited  Dhrrelionnrii  Pmuer  of  Traxtees  to  post- 
pone Payments.  — Arrest/neni  bij  ( 'reilltors  hiejfcctital  to  Ixir  the  Exercise 
of  the  Trustee's  Power. 

Where  trustees  have  an  unlimited  discretionary  powor  to  postpone,  as  lonsr 
as  they  think  fit,  the  payments  of  sliares  of  a  residuary  fund;  and  wliere  of 
the  time  and  manner  of  exej'cising  tlie  power  they  are  to  be  thi'  .sole  and  final 
judges,  arresting  creditors  of  the  fund  will  be  defeated  by  the  trustees  execut- 
ing, even  after  action  raised,  a  deed  applying  the  fund  as  an  alimentary  pro- 
vi.sion  for  the  behoof  of  the  beneficiaries.  No  proceedings  resorted  to  by 
creditors  of  the  beneficiaries  can  in  such  a  case  abridge  tlie  powers  of  the 
trustees. 

A  testator  directed  his  trustees  to  hold  the  residue  of  his  estate  fur  the  behoof 
of  his  children,  "with  and  under  the  modifications  lo  be  afterwards  slated."' 
The  sliares  of  residue  were  to  vest  at  the  testator's  death,  and  be  payable  sis 
months  after  his  decease;  but  powers  were  given,  "  notwithstanding  the  period 
above  appointed  for  payment  of  the  shares  of  the  residue."  to  the  trustees  '■  to 
postpone  as  long  as  they  should  think-it  expedient  to  do  so,  the  payment  of  the 

provisions  or  shares  of  residue  in  the  case  of  all  or  any  of  the  children 
[*  796]  or  grandchildren,  .  .  .  and  to  apply  the  interest  or  annual  *  produce  of 

the  same  during  the  period  of  the  post])onemeut,  to  or  for  behoof  of 
such  children  or  grandchildren,  or,  by  a  deed  under  their  hand?,  to  retain  the 
said  provisions,  or  any  of  them,  vested  in  their  own  persons,  or  to  vest  the 
.same  in  the  persons  of  other  trustees,  .  .  .  so  that  the  children  and  grand- 
children, or  any  of  them,  as  the  case  might  be,  might  draw  and  receive  oidy 
the  interest  or  other  annual  proceeds  of  their  respective  provisions  during  tlieir 
lives,  or  for  such  time  as  the  trustees  might  fix,  and  tiiat  the  capital  ndght  be 
settled  on  or  for  behoof  of  such  children  or  grandchildren,  ami  their  lawful 
issue,  on  such  conditions  and  under  such  restrictions  and  limitations,  and  for 
such  uses  as  the  trustees  in  their  discretion  might  deem  most  expedient,  of 
which  expediency,  and  the  time  and  manner  of  exercising  the  powers  and 
option  hereby  given,  they  should  be  the  sole  and  final  judges." 

The  trustees  during  a  period  of  five  years  after  the  testator's  death  paid 
the  whole  of  the  interest,  and  a  part  of  the  capital  of  his  share  to  .7.  C,  a  .son 
of  the  testator.  Subsequently  judgment  creditors  of  .f.  C.  used  arrestment  in 
the  hands  of  the  trustees  against  the  balance  of  the  residue  of  his  share  still 
due  to  J.  ('.,  and  raised  an  actirm  of  forthcoming.  Thereupon  the  trustees^ 
executed  a  deed  restricting  the  right  of  .1.  C  to  a  life  rent,  and  settled  the  fee 
on  his  children  :  and  again  by  another  deed  they  resolved  to  hold  the  balance, 
and  apply  tiie  interest  as  an  alimentary  fund  for  J.  C.'s  behoof:  — • 
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llcltl,  reversing  the  decision  of  the  Court  below,  tiiafc  the  arrestment  could 
not  \\\  any  way  al)ridge  tiie  ampU;  discretionary  powers  of  the  trustees;  and 
tiiat  the  trustees  were  at  liberty  to  withhold  from  J.  C,  or  any  one  claiming 
under  him,  the  payment  of  either  principal  or  interest  as  they  might  think 
occasion  required. 

l*er  Lord  O'IIagax.  —  The  mere  declaration  of  the  trustees'  ri'solution  to 
postpone,  however  made,  is  sufficient  to  render  the  fund  unattachable  by 
creditors. 

The  fullowiiig  abstract  of  tlie  facts  and  ])k'adings  is  taken  from 
the  opniion  of  Lord  Hatiikrley,  and  also  from  that  of  Lord 
Blackhuun  : — - 

The  appeUants  in  this  case  are  tlie  trnstees  under  a  testamen- 
tary disposition  of  the   late  Dr.  Eobert  Chambers,  one  of  the  part-  * 
ners  of  the  firm  of  W.  &  E.  Chambers,  publishers  in  Edin1)urnh  ; 
and  the  respondents  constitute  a  firm  of  sharebrokers  at  Sheffiehl, 
who  claim  to  be  creditors  for  a  sum  of  £2294  Is.  lOtZ.  on  account 
of  principle  and  interest  due  on  three  bills  of  exchange  and  £4  6.5. 
costs,  as  against  James  Chambers,  one  of  the  sons  of  the  testator 
Dr.    Eobert    Chambers.     The    respondents    liave    by    due   process 
obtained    judgment  (lOtli    June,  1S78  ;  Ex.    D.   at    Westminster), 
as  against  James  Chambers  their  debtor,  and  have  proceeded  to 
arrest   in    the   hands    of   the    above    trustees    all     funds    belong- 
ing   to    James    Chambers,    and    by    an    action    of    fortli- 
coming   *  and   payment  commenced  in   September,  1876,    [*  797] 
sought  to  render  available  the  arrested  funds  for  payment 
of  their  claims. 

The  trust  disposition  of  Dr.  Cliambers,  dated  the  10th  of  Nov- 
ember, 1870,  after  appointing  his  eldest  son  Eobert  Chambers,  and 
others  (now  represented  by  the  appellants)  trustees  for  executing 
the  trusts  of  the  deed,  and  making  several  dispositions  of  property, 
dis})osed  of  the  residue  in  the  following  word^  :  — 

"  Lastly,  in  regard  to  the  residue  of  my  means  and  estate  re- 
maining after  fulfilment  of  the  foiegoing  purposes  of  this  trust,  I 
appoint  my  trustees  to  hold,  apply,  pay,  and  convey  the  same,  and 
the  interest  and  other  annual  produce  thereof,  to  and  for  behoof  of 
the  chihlren  of  the  marriage  between  me  and  Mrs.  Anne  Kirkwood 
or  Chambers,  now  deceased,  C(iually  among  them,  with  the  ex- 
ception of  my  son,  the  said  William  Chambers,  and  with  and 
under  the  exceptions  and  modifications  to  be  afterwards  stated, 
payable   in   the  case   of   sudi   a>  ?.\v   major  six   numtlis  after  my 
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decease,  declaring  that  the  whole  provisions  in  favour  of  my  said 
children  shall  at  my  death  vest  in  those  surviving  me,  .  .  .  and 
notwithstanding  the  periods  above  appointed  for  the  payment  of 
the  shares  of  the  residue  of  my  means  and  estate,  I  provide  and 
declare  that  it  shall  be  lawful  to  and  in  the  power  and  option  of 
my  trustees,  if  they  see  cause  and  deem  it  tit,  to  postpone  as  long 
as  they  shall  think  it  expedient  to  do  so  the  payment  of  the  pro- 
visions or  shares  of  residue  hereinbefore  provided  as  aforesaid  in 
the  case  of  all  or  any  of  my  children  or  grandchildren,  and  to 
apply  the  interest  or  annual  produce  of  the  same  during  the  period 
of  the  postponement  to  or  for  behoof  of  such  children  or  grand- 
^'hildren,  or,  by  a  deed  under  their  hands,  to  retain  the  said  pro- 
visions, or  any  of  them,  vested  in  their  own  persons,  or  to  vest  the 
same  in  the  persons  of  otlier  trustees  (whom  they  are  hereby 
authorised  to  appoint),  with  all  or  any  of  the  powers,  privileges, 
and  exemptions  belonging  to  themselves,  including  tlie  power  of 
appointing  factors,  so  that  my  children  and  grandchildren,  or  any 
of  them,  as  the  case  may  be,  may  draw  and  receive  only  the  inter- 
est or  other  annual  proceeds  of  their  respective  xjrovisions  during^ 
their  lives,  or  for  such  time  as  my  trustees  may  fix,  and  that  the 
capital  may  be  settled  on  or  for  behoof  of  such  children  or  grand- 
children, and  their  lawful  issue,  on  such  conditions  and  under 
such  restrictions  and  limitations,  and  for  such  uses  as  my  trustee.s. 
in  their  discretion  may  deem  most  expedient,  of  wliicli  expediency, 
and  the  time  and  manner  of  exercising  tlie  powers  and  option 
hereby  given,  they  shall  be  the  sole  and  final  judges." 
The  testing  clause  of  the  settlement  was  as  follows  : 
"  In  witness  wliereof,  I  have  subscribed  these  presents  (but  with 
and  under  this  express  provision,  and  declaration,  videlicet,  that 
the  whole  of  the  legacies,  annuity,  and  provisions  made  and  i)ro- 
vided  by  this  disposition  and  deed  of  settlement  shall  be  strictly 
alimentary,  and  shall  not  be  arrestable  or  attacliable  for  the  debts 
or  deeds  of  the  persons  in  whose  favour  the  same  are  conceived^ 
or  any  of  them,  nor  l)e  subject  or  liable  to  the  diligence  of  their 
creditors),  at  St.  Andrews,  ujmn  the  10th  day  of  November,  in  the 

year  1870,  before  these  witnesses,  &c." 
[*  798]        *  James  Chambers,  tlie  debtor,  is  one  of  the  ehihh-en. 
Dr.  Chambers  died  in  March,  1871. 
Tlie  trustees  realised  the  property  of  the  testator,  with   the  ex- 
ception of  his  business,  and  a  paper  was  put  in,  admitted  by  both 
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sitk'.s  to  be  correct,  in  which  tlie  result  of  an  examination  of  the 
trn^t  account  was  set  out.  That  account  showed  tliat  up  to  the 
1st  of  June,  187'),  the  trustees  paid  to  Mr.  James  Chambers  sums 
of  mone}'  cousideralily  eN:ceeding  the  anunint  of  income  on  his 
share,  liis  siiarc  of  income  to  that  date  being  stated  as  amounting 
to  £2272  6.s\  .")(/.,  and  his  total  receipts  to  £4358  19.s.  Id.,  so  that 
.£208(3  lo.s.  Ad.,  the  overpayment,  was  charged  to  capital.  He  was 
furtlier  paid  £474  17s.  '2d.  for  income  up  to  the  31st  of  March, 
18V6,  and  £150  on  account  from  that  date  to  the  6th  of  July,  1876, 
leaving  a  balance  of  about  £3000  due  to  James  Chambers,  being 
mo  Hi  than  sufficient  to  cover  the  respondent's  debt. 

]n  the  trustees'  defence  to  the  action  of  forthcoming,  in  the 
con  Icscendence  the  third  answer  originally  stood  as  follows :  — 

'  Admitted  that  the  defenders,  the  arrestees,  had  not  at  the  date 
of  the  arrestments,  and  have  not  since,  executed  any  deed  under 
their  hands  with  reference  to  the  share  of  the  tie  fender,  Mr.  James 
Chambers,  in  his  father's  estate.  Admitted  that  a  balance  of  the 
defender's  share  of  residue  is  yet  in  the  hands  of  the  trustees. 
P^xplained  that  the  amount  of  said  balance  has  not  yet  been  ascer- 
tained, but  believed  that  it  will  probably  be  equal  to  the  amount 
of  .he  pursuer's  debt.  Quoad  ultra  denied,  and  explained  that  the 
trustees  have  thought  it  proper,  and  have  resolved,  to  postpone  the 
payment  of  the  said  balance,  and  to  pay  the  interest  only  to  Mr. 
James  Chambers  for  his  aliment,  as  provided  in  the  trust-deed." 

After  the  action  of  forthcoming  was  raised,  but  before  it  was 
dc'^ided  by  the  Lord  Ordixaey,  the  appellants  executed  a  deed  of 
trust  in  favour  of  themselves  for  behoof  of  tlie  said  James  Cliam- 
bers  and  his  children.  This  deed  was  dated  the  10th,  13th,  and 
IGth  of  January,  1877,  and  recited  the  main  provisions  of  the  tes- 
tamentary disposition,  including  the  attesting  part  of  that  instru- 
ment and  the  provision  contained  in  the  attesting  clause  as  to  the 
legacies  being  alimentary  and  not  arrestable,  and  further  stating 
til  at  considering  the  payments  already  made  to  James  Chambers, 
ai'.d  that  his  share  of  the  estate  under  their  management  was  not 
more  than  was  r(;([uired  as  a  suitable  alimentary  provision  for  him- 
self and  his  family,  they  (the  trustees)  had  deemed  it  fit 
to  retain  *  the  balance  for  the  behoof  of  himself  and  his  [*  799] 
children  as  authorised  by  the  settlement,  and  in  manner 
after-mentioned  they  declare  that  the  share  shall  remain  vested  in 
them,  the  trustees,  in  trust  onlv  for  the  behoof  of  James  Chambers 
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during  his  life,  and  after  his  death  for  behoof  of  iiis  children  (nani- 
infT  them),  and  that  so  long  as  the  said  provisions  shall  l)e  retained 
they  shall  remain  vested  in  the  trustees,  and  James  Chambers, 
or  his  children,  shall  only  be  entitled  to  receive  the  interest  or 
other  proceeds  during  his  and  their  lives,  and  that  at  such  times 
and  in  such  proportions  as  they,  the  trustees,  might  deem  ex- 
pedient. 

By  a  second  trust  deed,  dated  the  6th,  9th,  and  10th  of  July, 
1877,  they  again  recited  the  will,  and  expressly  by  this  deed  de- 
clared that  the  share  of  James  should  be  in  trust  for  him  in  life- 
rent for  his  life-rent  alimentary  use,  and  after  his  death  for  his 
children.  The  respondents,  the  arresting  creditors,  seek  to  obtain 
a  decree  of  forthcoming  to  the  extent  of  the  debt  due  to  them  in 
respect  of  the  interest  and  principal  in  the  hands  of  the  trustees 
under  Dr.  Chambers'  testamentary  disposition  at  the  date  of  the 
process  of  arresting.  The  question  is  whether  they  are  so  entitled 
■either  as  to  principal  or  interest  moneys,  or  any  part  thereof 
respectively. 

The  pleas  in  law  for  the  pursuers  (respondents)  were :  — 

"  1.  The  defender,  the  principal  debtor,  being  due  and  owing  to 
the  pursuers  the  sums  contained  in  the  said  extract  judgment,  the 
defenders,  tlie  arrestees,  are  liable  to  account  to  the  pursuers  for 
the  said  principal  debtor's  funds  in  their  hands,  in  terms  of  the 
conclusions  of  the  summons. 

"  2.  Assuming  that  the  declaration  introduced  into  the  testing- 
clause  of  Dr.  Chambers'  settlement  is  effectual  to  constitute  4in 
alimentary  provision,  the  defender's  share  of  residue  is  attachable 
to  the  extent  of  the  surplus  in  excess  of  a  reasonable  alimentary 
annuity. 

"  3.  In  any  event,  the  pursuers  are  entitled  to  ha^•e  their  arrest- 
ments made  effectual  to  the  effect  of  giving  them  a  preference  over 
the  fee,  or  reversion  of  the  said  share  of  residue,  subject  to  the 
burden  of  the  defender's  life  interest." 

The  second  and  third  pleas  stated  for  the  defenders  (the  ap])el- 
lants)  were  as  follows:  — 

"  2.  Upon  a  sound  construction  of  the  said  trust  dis];osition 
and  settlement,  the  trustees  are  entitled  to  retain  in  their  liands 
the  share  of  residue  belonging  to  the  said  James  Chambers,  and 
to  apply  the  interest  of  the  same  as  an  alimentary  fund  for  1  is 
behoof. 
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"  o.    The  said  trustees  not  being  ])ound  to  pay  the  princi- 
pal of  the  said  shai'u  of  *  residue  to  the  said  James  Cham-  [*  800] 
l);;rs,   either  now    or  subsee|ueutly,    the   pursuers   are   not 
entitled  to  any  decree  of  forthcoming. " 

The  Lord  Ordinary  (Lord  Yorxd),  by  his  interlocutor,  dated 
the  22nd  of  February,  1877,  sustained  these  two  pleas  for  the 
appellants,   and  dismissed  the  action. 

The  respondents  took  the  case  by  reclaiming  note  to  the  First 
Division  of  the  Court.  Their  Lordships  of  that  division  (on  the 
17th  of  July)  allowed  the  record  to  be  amended  by  the  addition 
of  the  statement  by  the  trustees  of  the  execution  of  the  said  two 
deeds  of  trust  of  January  and  July,  1877,  before  mentioned. 

The  case  was  debated  before  their  Lordships  on  the  20th  of 
July,  and  also  on  the  18th  of  October,  by  one  counsel  on  each 
side,  with  a  special  view  to  the  application  and  effect  of  the 
declaration  in  the  testing  clause,  and  thereafter  further  heard  on 
the  9th  of  Xovember,  1877,  when  a  judgment  was  pronounced, 
recalling  the  intei'locutor  of  the  Lord  Ordixaky  (Lord  Siiaxd  dis- 
senting), and  directing  payment  to  the  respondents  of  £2294  Is. 
lOd.  and  £4  ds.  out  of  the  share  of  James  Chambers  and  his  chil- 
dren (Scotch  Cases,  4th  Series,  vol.  v.  p.  97 ;  Scottish  l{e[)orter, 
vol.  XV.  p.  58). 

The  Lord  Ordixary's  note  to  his  interlocutor  was  not  before  the 
Judges  of  the  Inner  House. 

On  appeal  to  the  House,  — 

March  21,  25,  26.  Mr.  E.  E.  Kay,  Q.  C,  and  Mr.  J.  C.  Nicol- 
son  (of  tlie  Scotch  bar),  for  the  appellants,  contended  tliat  upon  a 
sound  construction  of  the  trust  settlement  they  had  power  at  any 
time  before  actual  payment  of  the  shares  of  residue  to  exercise  the 
powers  of  retaining  the  capital  of  such  shares,  and  of  settling  the 
same;  and  as  to  the  majuun"  and  mode  of  doing  this  they  wjic 
the  sole  judges.  Tlie  trust  settlement  throughout  exhibited  an 
anxious  desii'c  on  tlie  part  of  the  testator  to  guard  against  tlie  elTect 
of  imprudent  conduct  on  the  part  of  the  beneficiaries.  The  arrest- 
ment in  (luestion  could  only  attach  the  common  delator's  (Mr. 
James  Cliambers')  right  tantnm  ct  tale,  as  it  stood  in  liis  }>erson, 
and  therefore  subject  to  tlie  exercise  of  the  powers  of  retention 
and  settlement  conferred  on  tlie  appellants.  The  rule  of  law 
tliat  where  a  right  has  vested  it  may  be  attached  by  diligence, 
and  that  after  diligence  had  begun  nothing  which  subse([uently 
vol..  x.\i.  —  31 
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[*S01J  uccunvd  could  *  alter  tlic  rights  of  parties  as  tlieu  ('.\ist- 
iiig,  had  iiu  application  to  this  case,  because  tlie  interest 
whii'h  h;;d  \ ested  in  the  (common  debtor  was  not  an  absolute  inter- 
cut, but  was  one  of  which  it  was  an  inherent  ([ualit}-  thai  it  should 
be  subject  t)  the  exercise  of  the  powers  given  to  the  ti'ustees  and 
the  siiLisequeut  exercise  of  those  powers  was  a.  contingency  to 
whicli  the  arrestment  was  subject.  A  light  not  reduced  to  pos- 
session, and  subject  to  defeasance  at  the  will  of  trustees,  was  (piite 
as  conditional  as  a  right  which  was  in  suspense  until  some  condi- 
ti(jn  was  [turitied,  therefore,  the  appellants  having  exercised  the 
povveis  of  retention  by  the  deeds  of  January  and  -Tuly,  1S77,  were 
not  bound  to  make  any  portion  of  tlie  common  del)toi's  share 
forthcoming  to  the  respondents.  On  the  construction  ol'  the  trust 
settlement  and  powers  of  the  trustees  under  it,  they  cited  and 
commented  on  Wcller  v.  Ker,  L.  R  1  H.  1..  Sc.  11,  4  Macph. 
(M.  of  L.)  8,  38  Scotch  Jur.  256;  WhitwortJi'.s  Casr,  :-;  Hare,  416, 
aff.  1  rh.  728;  Trappcs  v.  Meredith  {^o\.  :'.,  1871),  10  Maci.h. 
.■')8,  44  Scotch  Jur.  25;  Hunter  v.  Hunter's  Trustees  (March  10, 
1848),  10  D.  922,  20  Scotch  Jur.  .'526  ;  Balderston  v.  Fulton  (Jan. 
23,  1857),  19  D.  293,  29  Scotch  Jur.  143:  Erskine,  b.  3,  tit.  6, 
sect.  11;  Wickham  N.  New  Bninswicl-  and  Cauada  Railway  Com- 
panii,  L.  E.  1  P.  C.  at  pp.  75,  76 ;  Watts  v.  Porter,  3  El.  &  Bl. 
743;  Eyre  v.  M'Dowell,  9  ]1.  L.  Cas.  at  p.  ()42 ;  Kinderley  v. 
Jervis,  22  Beav.  1  ;  Duncan  {( 'room's  Trustees)  v.  Adams  (Nov. 
30,  1859),  22  D.  45.  And  as  to  aliment  see  Monypenny  v.  Earl 
of  Buchaii  (July  11,  1835),  1 .".  S.  1112;  LcavIs  v.  Anstruther 
(Dec.  17;  1852),  15  I).  260:  Suuth  v.  J,nus{MAy  29,  1855),  17 
J).  778.  [On  the  contention  that  the  appellants  were  entitled  to 
read  as  part  of  the  trust  settlement  the  declaration  in  the  testing- 
clause  to  the  effect  that  the  whole  of  the  provision  sliould  be 
strictly  alimentary,  they  also  cited  Johnstone  v.  Coldstream  (June 
30,  1843),  5  1).  at]).  1309,  15  Scotch  Jur.  TAl;  Dwnlop  \.  Green- 
he's  Trustees  (Nov.  2,  1863),  2  Macph.  1,  aff.  June  2,  1865,  3 
.Macph.  H.  L.  46;  Kelso,  Petr.  (March  8,  1850),  12  I).  918]. 
Mr.  Southgate,  Q.  C. ,  and  Mr.  B.  T.  Beid,  contended  for  the 
respondents,  that  James  Chambers  had  at  the  date  of  the 
[*  802]  arrestment  *  a  vested  right  to  payment  of  the  share  of  Dr. 
Cliambers'  residue  held  by  the  trustees  for  his  belioof ;  and 
the  effect  of  the  arrestment  was  to  attach  the  balance  as  his  abso- 
lute property.      No  resolution  or  deed  postponing  pa^'iuent    or  de- 
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(.'laring  that  they  retained  the  residue  had  been  come  to  by  the 
trustees  before  the  date  of  the  arrestment,  on  the  contrary  during 
the  f(nir  years  after  tbe. testator's  death  the  trustees  had  paid  hirge 
sums  to  James  ( ■hambers ;  and  therefore  the  trustees  had  thus 
decided  to  liobi  the  l)a]ance  of  the  residue  as  vested  in  James 
('band)ers  absolutely.  The  institution  of  the  action  of  forthcom- 
ing rendered  tlie  fund  litigious,  and  no  change  could  afterwards 
be  made  in  the  rights  of  parties,  therefore  the  second  deed  of  July, 
1877,  executed  after  the  case  had  been  decided  in  the  Court  below, 
and  wdiich  deed  divested  James  Chambers  of  the  fee  and  trans-' 
ferred  it  to  his  children,  was  of  no  avail.  The  deed  executed  in 
January  duiing  the  dependence  of  the  action  was  ultra  vires  of 
the  grantors.  But  assuming  even  that  the  trustees  had  the  power 
t(»  execute  that  deed  after  the  date  of  the  arrestment,  they  had  no 
power  of  revocation ;  the  power  once  exercised  could  not  be  re- 
voked, unless  expressly  reserved,  and  that  was  not  done ;  Sugden 
on  Powers,  Sth  ed.  909,  Appx.  ;  case  of  ffcle  v.  JJond,  Prec. 
cnian.  474,  1  Eq.  Ca.  Abr.  342;  Worrall  v.  Jocoh,  3  Mer.  256; 
Sugden  on  Powers,  Sth  ed.  p.  369 ;  therefore  whatever  might  have 
bften  the  wish  of  the  trustees,  they  had  by  the  true  construction  of 
the  terms  of  the  January  deed  given  irrevocably  to  James  Cham- 
bers an  absolute  right  to  draw  and  receive  the  interest  during  his 
life,  and  consequently  the  respt)ndents  were  entitled  to  have  at 
the  least  that  life  interest.  To  create  a  fund  alimentary,  technical 
words  must  be  used;  Bell  cites  two  cases,  7th  ed.  vol.  i.  p.  125, 
Lord  Kikaldron  v.  Lord  BalgilJo  (1639),  M.  10,372;  Gordon  v. 
Bladxhuru  (1697),  M.  10,394:  but  there  were  no  words  strictly 
technical  in  the  will  itself,  and  the  testing  clause  could  not  make 
a  deed  alimentary  which  was  not  so  already,  and  the  deed  of  July 
was  of  no  avail,  the  power  having  been  previously  exercised  in 
executing  the  previous  deed  of  January.  The  declaration  in  the 
testing  clause  to  the  effect  that  the  legacies  and  the  provisions 
should  not  be  arrestable  was  improbative  and  ineffectual. 
The  purpose  of  the  testing  clause  *  was  to  state  the  pailicu-  [*  803] 
lars  of  the  execution  of  the  deed;  and  it  was  filled  up 
almost  invariably  after  the  deed  had  been  subscribed.  If  the  dec- 
larations afl'octing  the  subject-matter  of  the  deed  could  compe- 
tently ])e  inserted  in  the  testing  clause,  the  effect  of  a  deed  as  it 
stood  when  subscribed  by  the  grantor  might  be  entirely  changed 
without  his  knowledge,   and  the  deed  nevertheless   be  probative. 
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The  Cases  of  Johnstone  (June  30,  1843),  5  U.  -H'OT,  l)vnh>p  (Nov. 
2,  1863),  2  Macph.  1,  aff.  June  2,  1865,  :)  Macpli.  (H.  L.)  46,  niul 
Kelso  (March  8,  1850),  12  R  918,  did  not  lu-ar  out  the  appel- 
lant's contention;  and  on  the  contrary  Arnott  v.  Redder  or  t'cdder, 
12  S.  781,  13  S.  619,  -AiL  1  Pa.b.  App.  183,  208,  referred  to  by 
Lord  Deas  (Scotch  Cases,  4th  series,  vol.  v.  p.  116;  see  Lord 
Deas'  judgment  also  for  various  cases  on  tliis  point),  was  strongly 
adverse  to  the  introduction  of  substantial  provisions  in  the  testing 
clause.  As  to  the  functions  to  which  the  testing  clause  is  lim- 
ited ;  see  Bell  on  Testing  of  Deeds,  pp.  43,  44,  1 24.  They  also 
cited  Stair  v.  Stair,  5  S.  &  D.  449,  reversed  2  W.  &  S.  614. 
Mr.  E.  E.  Kay,  in  reply. 

Lord  Hatheuley  (liaving  stateil  the  facts  as  above)  :  — 

My  Lords,  I  will  first  consider  what  is  the  true  construction  of 
the  testamentary  disposition  of  Dr.  Chambers  as  regards  his  resid- 
uary estate. 

I  think  that  it  is  carefully  and  anxiously  worded  so  as  to  give 
the  trustees  the  largest  powers  over  that  residue  until  actual  dis- 
tribution of  the  respective  shares.  They  are  to  "  hold,  apply,  pay, 
and  convey  the  same  and  the  interest  thereof  to  and  for  the  behoof 
of  "  his  children  l)y  his  late  wife  equally  among  them,  except  his 
son  William  Chambers,  and  with,  under,  and  subject  to  the  exceji- 
tions  and  modifications  to  be  afterwards  stated. 

These  modifications  will  apply  to  the  whole  gift,  and  will 
modify  the  interest  of  every  one  of  the  children  in  that  gift.  He 
declares  the  provision  to  be  payable  to  such  as  are  major  six 
months  after  his  decease,  but  in  the  case  of  his  daughter  Alice  on 
her  attaining  majority  or  being  married,  declaring  that  tlie  whole 
provisions  in  favour  of  his  children  should  at  his  death  be 
[*  804]  vested  *  in  their  surviving  issue.  lie  then  makes  provi- 
sions for  the  issue  of  any  child  dying  in  liis  lifetime  to 
take  their  [larents'  share,  excepting  his  son  William's  issue. 
Then  follows  the  most  important  clause.     He  declares  that:  — 

"  Notwithstanding  the  ])eriods  above  appointed  for  the  })ayment 
of  the  shares  of  residue  of  his  moneys  and  estate,  he  provides  and 
declares  that  it  shall  be  lawful  to  and  in  the  power  and  option  of 
his  trustees,  if  they  see  cause  and  deem  it  fit,  to  postpone  as  long 
as  they  shall  think  it  expedient  to  do  so,  the  payment  of  the  pro- 
visions or  shares  of  residue  therein  provided  in  the  ca.sc  of  all  or 
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iuiy  (if  his  cli-ildreu  or  grandchildren,  and  to  apply  the  interest  or 
annual  prodnce  of  the  same  during  the  period  of  the  postponement 
to  and  f(ir  the  behoof  of  such  children  or  grandchildren." 

Now,  stoppling  liere,  we  find  a  ])ower  in  the  trustees  overruling 
all  directions  for  jtayment  and  vesting  before  given,  and  directing 
them  during  the  postponement  to  apply  the  interest  for  theljehoof 
of  the  chihh'en.  This  nuist  mean  that  the  child  is  to  have  no 
control  over  the  fiuid  at  all  when  tlie  trustees  resolve  on  postpone- 
ment. If  he  could  demand  payment  the  power  of  postponement 
could  be  pleaded,  and  if  any  cliild  were  to  take  legal  proceedings 
to  enforce  payment  into  his  own  hands  of  the  money,  it  appears 
to  me  that,  if  any  meaning  is  to  be  given  to  this  clause,  it  would 
be  a  good  plea  to  an  action  against  the  trustees  for  payment  of  the 
principal  and  interest,  and  they  might  say,  "  We  liave  postponed 
such  payment  to  you  personally,  and  intend  ourselves  to  apply  the 
money  for  your  behoof.  " 

But  the  case  does  not  rest  there,  for  the  trustees  may  1)y  the 
will  either  do  this,  or  by  a  deed  under  their  hands  may  retain  the 
provisions  ov  any  of  them  vested  in  their  own  persons,  or  vest 
the  same  in  the  persons  of  other  trustees,  whom  they  are  author- 
i.se.l  to  appoint,  so  that  the  children  and  grandchildren  or  any  of 
thiin,  as  the  case  may  be,  will  receive  only  the  interest  or  other 
aiuiaal  proceeds  of  tlieir  respective  provisions  during  their  lives, 
or  for  such  times  as  the  trustees  may  fix,  and  the  capital  may  l)e 
settled  on  or  for  the  behoof  of  such  child  or  the  grandchildren  and 
their  lawful  issue,  on  such  conditions  and  under  such  restrictions 
and  limitations,  and  at  such  times  and  in  such  manner  as  the 
trustees  may  in  their  discretion  deem  most  expedient,  of  which 
expediency  and  the  time  and  manner  of  exercising  the  powers  and 
option  thereby  given,  tliey  should  be  the  sole  and  hiial 
judges.  Powers  *are  also  given  to  the  trustees  for  settling  [*  805] 
accounts  as  to  the  partnership  business  in  which  Dr. 
Cliambers  was  engaged  with  his  surviving  partners  in  winding  up 
the  estate  generally. 

Now,  what  IS  the  effect  of  these  two  clauses  together  ?  It  was 
said  in  argument  before  your  Lordships  that  the  option  was  a 
single  option  between  two  courses;  that  the  positive  direction 
was  for  vesting  and  payment  to  the  children,  but  that  the  trustees 
might  postpone  the  payment  and  retain  the  funds,  paying  the  in- 
come to  tlie  beneficiaries,  or  for  tlieir  behoof,  on  the  one  hand,  or 
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they  luiglit  at  their  ui^tiou  execute  u  deed  giving  u. life-rent  imlv 
tu  the  te.stator's  children  ur  grandchildren  on  the  other,  and  that 
this  option  should  he  declared  and  acted  once  for  all  at  the  time 
when  payment  hecame  due,  and  this  view  seems  to  have  received 
•some  countenance  in  part  of  Lord  Deas'  judgment  (Scotch  Cases, 
4th  Series,  vol.  v.  p.  104). 

My  Lortls,  it  is  an  ordinar}'  incident  to  a  power  that  it  may, 
unless  controlled  hy  some  provisions  of  the  instrument  in  which 
it  is  contained,  be  exercised  at  suitable  periods  as  to  portions  of 
the  property  until  the  subject-matter  of  the  jimver  is  exhausted, 
and  here  it  seems  to  me  a  necessary  construction  that  the  power 
should  continue  to  be  exercised  from  time  to  time  as  required. 
The  testator  evidently  contemplated  a  discretion  in  his  trustees, 
for  which  reason  he  gives  them  the  ojition  of  retaining  the  moneys 
and  applying  them,  with  their  own  hands  as  it  were,  to  the  use  of 
the  children,  or  of  executing  a  deed  by  which  they  may  appoijit 
others  to  undertake  the  same  duty  for  the  future;  and  though  ]»y 
such  deed  the  life-rent  is  to  be  given  to  a  child,  and  the  principal 
to  his  issue,  yet  it  may  be  given  with  such  restrictions  and  condi- 
tions and  for  such  uses  as  the  trustees  in  their  discretion  may  deem 
most  expedient,  of  which  expediency  and  "  the  time  and  manner 
of  exercising  the  power  and  option  tliey  are  to  he  the  sole  and  linal 
judges. " 

I  do  not  know  any  form  of  words  which  could  more  ju'ecisely 
confer  on  them  and  those  who  might  succeed  to  the  trust  thi^ 
power  at  any  time  of  discharging  their  duty  in  the  distribution 
of  the  testator's  residue  amongst  his  children  and  their  issue  in 
the  manner  which  they  should  think  proper.  The  scheme  of  the 
testamentary  disposition  is  this  :  either  pay  to  my  t;hil- 
[*  806]  dren  and  grandchildren  *  their  shares  (if  they  be  of  age), 
or  Ijold  in  your  own  hands  the  share  of  any  of  them  and 
a]))ilv  it  for  his  or  her  l)ehoof  instead  of  paying  it  to  the  child. 

It  appears  to  me  that  so  long  as  the  trustees  retain  any  ])art  in 
their  own  hands  they  are  bound  to  employ  it  as  they  think  liest 
for  the  legatee's  lienefit,  viz.,  either  by  paying  it  at  any  time  they 
think  fit  to  the  legatee,  or  by  paying  it  in  Ids  l)ehoof,  that  is  for 
his  benefit,  in  such  manner,  and  at  such  time,  as  they  may  think 
proper.     This,  by  the  law  of  Scotland,  they  could  well  do. 

Tt  will  be  noticed  that  in  these  observations  I  do  not  refer  to 
III  •  <  lause  of  attestation  and  the  directions  therein  contained. 
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What  then  is  the  position  of  the  trustees  when  a  ereditor  seeks 
to  arrest  the  fund  in  tlieir  liands,  [jaynient  of  wliich  they  have  not 
yet  made  ?  They  hohl  it  in  trust  for  the  legatee,  but  subject  to 
the  powers  conferred  on  them  by  the  will.  And  with  great  re- 
s[iect,  I  conceive  it  to  be  a  leading  misconception  in  the  judg- 
ment of  the  Court  lielnw  that  they  have  held  that  the  arrestment 
ran  in  any  way  affect  the  powers  of  the  trustees,  even,  as  the 
Ifarned  Judges  have  thought,  to  the  extent  of  annihilating  their 
trust. 

Now,  T  understand,  my  Lords,  the  law  of  Scotland  to  l)e  in  no 
way  difTerent  from  that  of  England  with  reference  to  the  ettect  of 
an  ari'est  of  a  debtor's  interest  in  the  hands  of  third  parties.  It 
has  l)een  long  settled  in  England  that  a  judgment  creditor  must 
take  his  debtor's  interest  subject  to  all  charges  and  modifications 
to  which  it  is  subject  in  the  debtor's  own  hands,  or  as  it  is  called, 
t'lntuDi  et  talc,  otherwise  there  would  be  an  act  of  the  debtor  con- 
ferring an  interest  on  his  creditor  which  he  could  not  acquire  ft>r 
himself.  The  debtor,  James  Chandlers,  could  not,  T  think,  in  the 
case  before  us,  insist  on  payment  to  himself  of  any  principal 
moneys  or  interest  the  payment  of  which  tiie  trustees  under  the 
]»r)wers  contained  in  the  testamentary  disposition  thought  right  to 
postpone;  and  for  the  same  reason  the  arresting  creditor  cainiot 
make  that  demand.  The  trustees  might  under  tlie  will,  if  tile^' 
tiiought  tit,  pay  any  given  creditor  for  necessaries,  or  take  anv 
other  course  to  them  appearing  advisal)le  for  the  benefit  of  the 
legatee,  but  could  not  be  compelled  to  pay  it  as  the  legatee  may 
direct. 

What  I  have  said  applies  to  the  position  of  the  parties  under 
the  testamentary  disposition  alone,  but  by  the  two  subse- 
quent *  deeds  I  think  the  trustees  have  finally  settled  the   [*  807] 
disposal  of  the  shares  by  giving  a  life-rent  to  tlie  children 
and  making  it  an  alimentary  provision  for  them. 

The  maxim  pendente  lite  nihil  innovandiim,  seems  to  me  to 
have  no  place  here.  If  I  am  correct  in  holding,  as  I  d(»,  that  the 
trust  powers  could  not  be  destioyed  by  the  objects  of  them  becom- 
ing indebted,  which,  indeed,  seems  the  time  at  which  the  testator 
would  have  desired  them  to  l^e  brought  into  action,  then  the  trus- 
tees are  not  innovating,  but  only  exercising  their  rights  as  e( in- 
ferred upon  them  by  their  truster  at  their  own  discretion. 

It  appears  to  me  that  under  the  ample  terms  of  the  discretion  so 
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conferred,  they  are  at  liberty  to  withhold  from  James  Chambers, 
and  from  any  claimin^f  under  liini,  tlie  payment  of  either  princi- 
pal or  interest,  as  they  may  think  occasion  requires,  and  that  by 
the  operation  of  tlie  deeds  they  only  limited  this  their  power, 
which  was  general,  as  to  the  times  and  manner  of  its  exercise,  as 
they  themselves,  being  sole  judges,  conceived  to  be  expedient. 

This  view  precludes  the  necessity  of  entering  npon  the  some- 
what vexed  question  of  law  that  arises  on  the  attestation  clause  of 
the  testamentary  document.  This  was  held  unanimously  by  the 
Court  below  to  be  incapable  of  being  treated  as  a  provision  of  the 
deed.  After  the  cases  cited  before  us  as  having  been  decided  by 
this  House,  I  should  have  taken  more  time  to  consider  whether  I 
could  wholly  acquiesce  in  the  decision  of  the  Court  in  Scotland  on 
tliis  point,  but,  for  the  reasons  above  mentioned,  I  am  of  opinion 
that  the  interlocutor  of  the  i'irst  Division,  complainetl  of  by  this 
appeal,  should  lie  reversed,  and  that  we  should  remit  the  case  to 
the  Court  of  Session,  in  order  that  they  may  assoilzie  the  de- 
fenders from  the  conclusions  of  the  action  with  expenses. 

No  questi(»n  will  arise  as  to  income  since  the  last  payment 
made,  for  the  view  I  have  taken  extends  both  to  income  and  prin- 
cipal till  actual  payment.  Neither  can  there  be  any  doubt  that 
the  first  of  the  two  deeds  executed  by  the  trustees,  reciting,  as  it 
does,  what  they  at  least  supposed  to  be  part  of  the  testator's  will 
as  contained  in  the  testamentary  clause,  rendered  the  provision  in 
life-rent  thereby  made  itself  alimentary. 

No  authority  has  established  that  the  word  "  alimentary  "  nnist 

1)0  used,  and  in  this  case,  the  machinery  of  the  testamen- 

[*  808]  tary  disposition  *  in  effect  empowers  the  trustees  to  deal 

with  the  property  as  they  think  best  for  the  sole  benefit  of 

the  legatees. 

Lord  0'IIa(;ax,  after  referring  to  the  surrounding  circumstances, 
and  the  provisions  of  the  trust  instrument,  proceeded  :  — 
[811]  In  this  way  the  settlor  provided  that  his  purposes  should 
1)0  carried  into  effect,  and  the  result  was  that  the  beneficia- 
ries took  an  estate  vested  in  them  and,  if  the  trustees  thought 
proper,  to  belong  to  them  aljsolutely  at  the  periods  indicated  ;  but 
it  was  a  ([ualified  estate  to  be  enjoyed  by  them  only  on  the  con- 
ditions and  at  the  times  which  the  trustees,  in  their  uncontrolled 
discretion,  should  appoint. 
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It  seems  to  mc,  tliat  the  arrestment  could  not  })ossi]jly  affect 
this  condition  of  tilings.  AVhat  the  debtor  had,  was  attached  for 
the  benefit  of  the  creditor;  wliat  he  had  not,  the  arrestment  could 
neither  give  them  nor  take  from  him.  Tt  could  not  make  the 
estate  absolute,  which  was  (^ualitied.  It  ctjuld  not  take  from  the 
trustees  the  power  which  enabled  them  to  deny  its  liability  to 
attachment.  What  was  his  could  be  taken ;  what  was  not  his,  if 
the  trustees  intervened  and  exercised  their  right  and  duty  to  post- 
pone, could  not — TnntH.m  et  talc,  as  it  was,  and  as  he  could 
claim  it  f(ir  himself,  it  might  pass  to  his  creditor  or  assignee;  but 
no  process  of  a  Court  could  give  to  him  or  them  that  to  whicli  he 
was  not  legally  entitled. 

In  this  respect  there  is  no  distinction  between  English  and  Scot- 
tish law,  and  both  of  them  are  in  accordance  with  reason  and  jus- 
tice. Jaiijes  Chambers  could  not  have  forced  his  trustees,  against 
their  judgment  and  in  disregard  of  their  duty,  to  pay  him,  at  once, 
the  money  the  payment  of  which  they  deemed  it  expedient  to  post- 
pone;  and  his  creditors  can  have  no  higlier  right.  Neither  the 
debtor  nor  the  creditor  can  Ije  permitted  to  disregard  the  direction 
and  defeat  the  purpose  of  the  settlor  of  the  property. 

No  special  mode  of  postponement  is  prescribed  by  the  deed  of 
trust.  The  manner,  as  well  as  the  time  and  the  conditions  of  it, 
was  left  to  their  discretion ;  and  the  declaration  of  their  resolu- 
tion to  postpone,  however  made,  was  suflicient  for  the  purpose. 
Three  sever' 1  times  they  declared  that  resolution;  still  holding 
the  residue,  as  soon  as  the  creditors  made  a  legal  demand,  they 
answered  to  the  third  condescendence  that,  "  the  trustees 
have  *  thought  it  proper,  and  have  resolved  to  postpone  the  [*  812] 
payment  and  to  pay  the  interest  only  to  Mr.  James  Cham- 
bers for  his  aliment,  as  provided  by  the  trust  deed ; "  adding,  that, 
"  the  interest  will  be  no  more  than  sufficient  for  the  said  rlamcs 
Chambers'  aliment."  This,  in  my  view,  would  have  been  of  itself 
sufficient  to  bar  the  claim  of  the  creditors,  but  it  was  followed  up 
by  the  deed  of  January  more  formally  setting  forth  the  same  reso- 
lution, and  again  by  the  deed  of  July,  with  the  same  object  and 
effect. 

Your  Lordships  have  heard  much  argument  as  to  the  deed  of 
January  and  its  alleged  operation  in  giving  James  Chambers  a 
right  to  the  benefits  of  his  share  without  the  continuing  control 
of  the  trustees,  wlut  did  nut  reserve  in  it  any  [lower  of  revocation. 
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This  view  would  make  tlie  deed  of  July,  which  uses  the  unequiv- 
(ical  words,  "  for  his  life-rent  alimentary  use,"  — not  employed  in 
the  deed  of  January,  —  of  no  avail  as  an  answer  to  the  respondents' 
cdaim.  But  lotjking  carefully  to  the  terms  of  the  deed  of  Janu- 
ary, although  it  might  have  been  made  more  clear,  as  was  that 
which  followed  it,  I  think  that  its  recitals,  its  statement  that  the 
.share  of  James  Chambers  is  not  more  than  "  a  suitable  alimentary 
provision  for  Iiimself  and  his  family,"  and  its  provision  that  the 
interest  only  should  be  drawn  at  such  times  and  in  such  propor- 
tions as  the  trustees  might  deem  expedient,  are  conclusive  against 
the  reasoning  of  the  respondents.  I  agree  with  my  noble  and 
learned  friend  that  no  technical  words  are  necessary  to  carry  out 
the  designs  which,  from  these  passages  and  the  circumstances 
of  the  case,  we  must  believe  the  trustees  to  have  had  at  heart ;  and 
the  deed,  therefore,  seems  to  me  abundantly  sufficient,  as  an  ex- 
ercise of  this  power,  to  prevent  the  operation  of  the  arrestment, 
even  if,  as  I  do  not  conceive  it  to  have  been,  any  further  exercise 
of  it  was  needful  for  that  purpose  after  the  declaration  of  their 
resolution  to  postpone,  which  they  have  made  in  the  pleadings. 
In  this  view  your  Lordships  do  not  require  at  all  to  consider  this 
deed  of  July. 

Neither  do  T  think  that  the  delay  of  making  or  declaring  the 
resolution  until  after  the  institution  of  proceedings,  diminishes  its 
force  or  affects  the  rights  of  the  parties.  The  power  of  the  trus- 
tees was    to   continue  until   they  had  actually  parted  with   tlie 

shares,  and  the  exercise  of  it  was  made  necessary  by  those 
[*  813]   very  *  proceedings  which  gave  the  first  occasion  for  such 

interference  as  the  settlor  had  manifestly  intended  them 
to  make.  As  the  arrestment  could  not  invest  the  debtor  with  any 
interest  he  had  not  before,  it  could  not  take  from  the  trustees  the 
jiower  rightly  or  wrongly  committed  to  them  and  legitimately 
called  into  action  by  the  arrestment  itself.  This  view  must,  T 
think,  have  been  adoi)ted  ]»y  the  Court  Ix'biw  when,  by  its  inter- 
locutor of  tlie  17th  of  July,  1877,  it  allowed  the  amendment  of 
the  record  which  put  in  issue  the  two  deeds  executed  after  the 
raising  of  the  action.  Without  reference  to  them,  however,  as  I 
have  said,  this  answer  to  the  third  condescendence  appears  to  me 
sufficient  to  sustain  the  appellants'  case. 

Therefore,  my  Lords,  holding  that  the  intention  (if  the  settlor  is 
clear,  that  this  power  given  to  the  trustees  was  ample  to  carry  that 
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intent  idii  into  ett'ect,  that  their  action  was  within  the  scope  of 
that  pdwer,  and  that  it  was  validly  executed,  I  am  of  opinion  that 
the  appeal  should  be  allowed,  and  the  interlocutor  of  the  First 
Division  of  the  Court  of  Session  reversed  with  costs. 

In  the  view  I  have  taken,  it  is  wholly  unnecessary  to  decide  the 
question  raised  as  to  the  testing  clause  of  the  trust  deed,  and^  there- 
fore, I  give  no  opinion  upon  it. 

Lord  BLACKBrKN  (having  stated  the  facts  of  the  case,  pro- 
ceeded) :  — 

My  Lords,  tlie  judgment  of  the  Court  below  was  adverse  to  the 
opinion  entertained  by  Lord  Shand,  who  says :  — 

'■  T  am  unable  to  concur  in  the  proposed  judgment,  being  of  opin- 
ion, with  the  LoKD  Okdinaky,  that  the  trustees  o£  the  late  Dr. 
Chambers  are  entitled,  under  the  powers  conferred  by  his  settle- 
ment, to  I'etain  the  money  to  which  the  pursuers,  as  creditors  oi 
My.  James  Chambers,  maintain  they  have  acquired  right,  and  ta 
apply  the  interest  or  proceeds  towards  the  maintenance  of  Mr. 
Chambers  and  his  family.  In  the  view  I  take  of  the  case  it  is 
unnecessary  to  decide  any  question  as  to  the  effect  of  the  provi- 
sion in  the  testing-clause  which  declares  the  annuity,  legacies, 
«T,nv.1  provisions  left  by  Dr.  Chambers  to  be  alimentary  (4th  Series, 
vol.  V.  at  p.  119)." 

In  this  opinion  of  Lord  Shand  I  agree:  I  will,  without  express- 
ing any  opinion  as  to  the  efi'ect  of  the  provision  in  the  testing- 
clause,  and  treating  the  deed  as  if  no  such  provision  was  there 
inserted,  consider  what  is  the  true  construction  and  legal  effect  of 
the  clause,  beginning  with  tlie  word  "  lastly  "  (ante,  p.  477). 

*  The  deceased  appointed  his  trustees  "  to  hold,  apply,  [*>S14] 
pay,  and  convey  the  residue  of  liis  estate  to  and  for  the 
behoof  of  his  children"  (of  whom  James  Chand)ei's  was  one.  His 
share  lias  now  l)een  ascertained  to  have  lieen  somewliat  more  than 
£5000)  "  with  and  under  the  exceptions  and  modifications  after 
stated,  payable"  in  the  case  of  such  as  are  majors  (which  James 
Chambers  was)  "  six  months  after  my  decease,  declaring  that  the 
whole  provisions  in  favour  of  my  said  children,  shall,  at  my 
death,  vest  in  those  surviving  me,"  and  James  Cham])ers  did  sur- 
vive him.  Had  the  deed  stopped  there  it  would  have  been  too 
plain  for  doubt  that  the  provision  for  James  Chambers  was  his  to 
dispose  of  as  he  would  from  the  time  of  Dr.  Chambers'  death,  and 
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tliat  as  soon  as  the  six  muiitlis  had  elapsed  he  could  have  com 
pellcd  the  trustees  to  pay  him  both  principal  and  interest.  But 
(after  some  provisions  as  to  children  who  died  in  his  lifetime 
leaving  issue  and  minors,  which  do  not  alTcct  James  Chambers), 
the  truster  proceeds  to  state  "  the  exceptions  and  nioditications  " 
in  the  following  terms  :-- 

"  And  notwithstanding  the  periods  above  a})pointed  for  the  pay- 
ment of  the  shares  of  the  residue  of  my  means  and  estate,  I  pro- 
vide and  declare  that  it  shall  be  lawful  to,  and  in  the  power  and 
option  of  my  trustees,  if  they  see  cause  and  deem  it  fit,  to  post- 
pone, as  long  as  they  shall  think  it  expedient  to  do  so,  the  pay- 
ment of  the  provisions  or  shares  of  residue  hereinljefore  })rovided 
as  aforesaid,  in  the  case  of  all  or  any  of  my  children  or  grandchil- 
dren, and  to  apply  the  interest  or  annual  pnjduce  of  the  same  dur- 
ing the  period  of  postponement  to  or  for  behoof  of  such  childien  or 
grandchildren;  or  by  a  deed  under  their  hands,  to  retain  tlu;  said 
provisions,  or  any  of  them,  vested  in  their  own  persons,  or  to  vest 
the  same  in  the  persons  of  other  trustees  (whom  they  are  hereby 
authorised  to  appoint),  with  all  or  any  of  the  powers,  jaivileges, 
and  exemptions  belonging  to  themselves,  including  the  jjower  of 
appointing  factors,  so  that  my  children  and  grandchildren,  or  any 
of  them,  as  the  case  may  be,  may  draw  and  receive  only  the  inter- 
est or  other  annual  proceeds  of  their  respective  provisions  during 
their  lives,  or  for  such  time  as  my  trustees  may  fix,  and  that  the 
capital  may  be  settled  on  or  for  behoof  of  such  childi'en  or  grand- 
children, or  their  lawful  issue,  on  such  conditions  and  under  such 
restrictions  and  limitations,  and  for  such  uses  as  my  trustees,  in 
their  discretion,  may  deem  most  expedient,  of  which  expediency, 
and  the  time  and  manner  of  exercising  the  powers  and  option 
hereby  given,  they  shall  be  the  sole  and  final  judges. " 

My  Lords,  I  shall  not  occupy  time  by  examining  critically  tlic 
words  of  this  clause,  which  has  been  sufficiently  done  in  the 
Court  below.  The  words  are  not  very  artistically  chosen,  but  [ 
think  there  can  be  no  doubt  that  the  intention  of  the  tiuster,  Dr. 
Chambers,  was  tliat  his  trustees  should  have  "  a  jiower  and 
[*  815]  option  *  if  they  see  cause  and  deemed  itiit,"  to  postpone 
the  payment  of  James  Chambers'  share,  and  to  apply  the 
interest  during  such  j^ostponement  to  or  for  behoof  of  James 
Chambers. 

Tfe  probably  had  two  motives,  one  was  lliat  a  large  part  of  his 


R.  C.  VOL.  XXI.]  POWER.  403 

No.  13.  —  Chambers  and  others  v.  Smith  and  others,  3  App.  Cas.  815,  816. 


means  being  in  a  business,  it  might  be  inconvenient  to  give  his 
children  or  their  creditors  power  to  insist  on  the  withdrawal  of 
those  means  from  the  business  at  the  end  of  six  months  from  his 
death,  and  if  the  postponement  was  for  that  reason  only,  it  would 
1)0  right  to  pay  the  interest  of  the  share  to  the  child.  The  other 
motive  was,  that  he  feared  that  his  children  or  some  of  them 
might  prove  spendthrift;  in  that  case  the  trustees  might  postpone 
the  payment  whilst  they  were  considering  whether  they  would 
exercise  the  further  power  of  settling  the  fee  on  the  issue,  and  giv- 
ing the  spendthrift  child  only  a  life  interest.  Indeed  in  any  case 
some  time  must  elapse  before  such  a  deed  could  be  prepared,  and 
during  that  time  at  least  the  payment  must  be  postponed.  And 
whilst  it  was  postponed  for  such  a  purpose  it  would  not  be  desir- 
able to  pay  the  income  to  the  spendthrift,  but  to  apply  it  for  his 
behoof.  I  think  it  probable  that  if  the  present  case  had  been  sug- 
gested as  a  possible  one  to  Dr.  Chambers,  and  he  had  been  asked 
whether  it  was  his  intention  that  the  income  should  during  the 
postponement  be  swallowed  up  by  the  Stock  Exchange  creditors, 
leaving  James  Chambers  and  his  family  penniless,  he  would  have 
said,  "  By  no  means.  I  have  given  my  trustees  discretion  to  apply 
it  for  his  behoof,  and  they  will  exercise  that  discretion  by  paying 
the  household  and  necessary  expenses  first  before  paying  anything 
to  either  James  Chambers  or  his  creditors.  If,  after  doing  so, 
there  is  anything  over,  James  Chambers  and  his  creditors  may  do 
what  they  like  with  it. "  But  it  was  for  the  trustees  and  the  trus 
tees  alone  to  decide  how  the  discretion  was  to  be  executed.  The 
truster  declares  in  the  most  explicit  language  that  —  of  the  expe- 
diency and  the  time  and  manner  of  exercising  the  powers  and 
option  given  to  his  trustees  "  they  shall  be  the  sole  and  final 
judges. " 

My  Lords,  where  a  truster  gives  discretionary  powers  to  be  exer- 
cised by  his  trustees,  in  order  to  protect  the  interests  of  others,  the 
trustees  are  bound  to  exercise  their  discretion,  and  cannot  in  gen- 
eral deprive  themselves  by  anticipation  of  the  power  to  do 
so;  *  Wellcr  v.  Ker,  L.  R  1  H.  L.  Sc.  11.  In  the  [*  816] 
present  case,  however,  the  terms  of  the  trust  are  such 
that  the  trustees  might  properly  pay  the  whole  or  part  of  the 
share  at  the  end  of  six  months  or  any  subsequent  period ;  and 
they  in  fact  did  pay  a  part,  and  as  to  that  part  their  discretionary 
power  was  gone.      It  was  argued  at  your  Lordships'  bar  that  the 
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trustees  must  either  retain  and  settle  the  whole  fund,  or  uoiie.  No 
doubt  there  may  be  aud  often  is  a  trust  where  from  the  nature  of 
the  subject-matter  and  tlie  olijeets  of  the  trust,  or  otherwise,  it 
appears  to  be  the  intention  of  the  truster  that  the  whole  shall  l)e 
kept  together  as  one  entire  thing.  But  here  the  fund  is  in  its 
nature  divisible,  and  the  objects  of  the  trust  are  such  as  to  sliow 
that  it  is  divisible.  I  think,  therefore,  that  as  against  James 
Chambers,  the  trustees  had  povvei'  to  exercise  their  discretion  as  to 
the  postponement  of  the  payment  of  any  part  of  the  fund  which 
remained  in  their  hands  at  any  time  up  to  actual  payment. 

The  truster  no  doubt  has  declared  that  the  shares  of  James 
('hambers  should  vest  on  the  trustee's  death;  but"  with  and  under 
the  exceptions  and  modifications  to  be  afterwards  stated. "  It  is 
judicious,  and  is  common,  both  in  Scotland  and  in  England,  to 
vest  a  fund  subject  to  be  divested  on  after  events,  rather  than  to 
keep  it  unvested  and  contingent  till  those  events  happen.  Fa- 
miliar instances  are  referred  to  by  Lord  Siiand,  as  money  settled, 
subject  to  the  life  interest  of  the  parents,  on  the  children  of  a 
marriage  born  or  to  be  born,  or  subject  to  a  pf)wer.  The  interest 
of  each  child  vests  on  birth,  but  is  sid)ject  to  be  divested  in  part 
by  the  birth  of  more  children,  or  in  the  whole  by  the  exercise  of 
tlie  power. 

I  do  not  understand  any  of  the  Judges  below  to  say  that  if  there 
had  lieen  no  arrestment  in  this  case  and  James  (Chambers  himself 
had  taken  proceedings  to  compel  the  trustees  to  pay  over  the  prin- 
ci})al  to  him,  the  trustees  would  not  liave  had  a  good  answer. 
Lord  Deas  seems  to  admit,  or  at  least  does  not  deny,  that  the 
deed  of  the  10th  of  January,  1S77,  would  liave  been  good  if  tcni- 
pestivh  executed;  but  to  hold  it  too  late  after  arrestment.  And 
the  Lord  President  expressly  says  (Scotch  Cases,  4th  Series, 
vol.   v.   at  p.    127) :  — 

"  The  sole  question,  therefore,  is,  — How  far  is  the  efi'ect  of  this 
clause  taken  olf  or  modified  by  what  folh)ws  '.  Ft  would 
[■*  817]  be  strange  if  tlie  effect  of  that  modification  *  were  that  in 
certain  events  the  sliares  sliould  not  vest  at  death.  That 
would  simply  undo  what  has  immediately  preceded,  and  that,  in 
my  opinion,  is  not  the  effect  of  the  modification.  But  it  is  ([uite 
])(tssil)le  that  a  provision  may  vest  and  yet  in  certain  events  be 
subject  to  defeasance.  An  entailed  estate,  fnr  instance,  may  vest 
fully  ill  an  lioir  f)f  <!nlail,  and  yet  be  subject  to  defeasance.      There 
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have  been  instances  of  that  in  cases  that  have  recently  come  be- 
fore this  Court;  and  if  this  is  possible  in  the  case  of  an  entailed 
■e.^^tate,  it  may  certainly  take  place  in  other  deeds  of  settlement 
made  with  that  jmrpose.  If  the  clauses  that  follow  are  resolutive 
and  lujt  suspon.sive,  vesting  takes  place  as  fully  and  completely  as 
if  there  had  been  no  conditii)ns  appended.  What  is  the  eh'ect  of 
the  conditions  and  exceptions  that  follow.  As  regards  the  first 
[lart  of  them,  they  are  neither  concerned  with  vesting  nor  divest- 
ing. They  merely  deal  with  the  term  at  which  the  provisions  are 
to  lie  payable,  and  if  there  had  been  here  a  postponement  of  pay- 
inc:ir  ])y  the  trustees  in  virtue  of  that  power,  the  effect  would  be, 
not  certainly  to  make  this  arrestment  bad,  but  that  the  right  of 
the  airesting  creditors  to  make  their  arrestment  effectual  would 
have  been   postponed. 

"  Passing  over  that  clause,  we  come  to  a  clause  empowering  the 
trustees  to  create  new  trustees  or  to  constitute  themselves  new 
trustees,  to  provide  that  the  beneficiaries  are  not  to  be  entitled  to 
more  than  the  life-rent  of  the  provisions,  and  that  the  capital  is  to 
be  settled  on  their  children  'on  such  conditions  and  under  such 
restrictions  and  limitations,  and  for  such  uses  as  my  trustees  in 
their  discretion  may  deem  most  expedient. '  Now,  I  quite  admit 
that  the  effect  of  the  deed  which  the  trustees  have  executed  is  to 
•divest  the  legatee  of  the  right  as  it  then  stood  vested  in  him. 
This  deed  applies  and  makes  effectual  the  resolutive  condition  ;  it 
resolves  the  right  in  the  manner  contemplated  by  the  truster;  but 
till  it  was  executed  the  fee  of  his  share  of  the  residue  remained 
vested  in  the  beneficiaries  just  as  if  no  such  condition  existed. 
From  that  it  follows  that  the  fee  existed  in  the  legatee,  subject  to 
the  diligence  of  his  creditors  at  the  date  of  the  arrestments  ;  and 
on  that  simple  ground  I  hold  that  the  deed  executed  by  the 
trustees  had  no  effect  on  the  arrestment  previously  used  by  the 
creditors. " 

My  Lords,  I  agree  with  all  of  this  except  the  seven  words  which 
I  have  emphasised.  AVith  deference  to  the  Lord  President,  he 
has  overlooked  the  great  and  fundamental  difference  between  a  gift 
to  one,  either  direct  or  through  the  medium  of  trustees,  who  are 
mere  conduit  pipes  to  convey  the  gift  to  the  lieneficiary,  and  a 
gift  subject  to  a  power  reserved  to  trustees  to  Ik;  exercised  ])ara- 
mount  to  the  beneficiary  and  in  his  despite.  I  thiidc  the  arrest- 
ment fixes  the  date  at  which  it  is  to  be  determined  whether  the 
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arresters  liave  a  right  to  attach  the  fund,  aud  anything  that  is  sub- 
sequently done  by  the  debtor,  or  by  those  who  have  rights  against 
the  debtor,  or  by  those  who  claim  under  him,  comes  too  late  after 
that.  But  a  divesting  of  the  debtor's  vested  property,  by  some- 
Liiing  (juite  independent  of  him,   is   diti'erent.      If  a  fund  were 

given  to  the  children  born  or  to  be  born  of  A.,  and  the 
[*  818]  creditors  of  a  person,  who  at  the  *  time  was  the  only  cliild 

of  A.,  arrested  the  fund,  the  birth  of  a  second  child  of  A. 
would  not  come  too  late  to  divest  one  half  of  the  fund.  Why  i 
because  as  I  think  the  fund  did  nut  remain  vested  in  the  only 
child,  just  as  if  no  such  condition  existed,  but  did  remain  in  him 
subject  to  that  condition.  And  I  think  that  the  truster,  having  a 
perfect  right  to  give  his  son  James  nothing,  had  also  a  perfect 
right  to  give  him  a  vested  interest  in  a  fund,  subject  to  a  condi- 
tion that  the  trustees  might  in  their  discretion  divest  that  fund  ; 
in  this  I  agree  with  the  Lord  Okdinaky  (Lord  Young)  and  Luid 
Shand.  Whether  the  truster  has  by  the  terms  o'f  this  deed  effect- 
ually exercised  that  right,  is  a  question  depending  on  the  con- 
struction of  the  instrument.      I  think  he  has. 

An  ingenious  argument  which  had  not  been  thought  of  in  the 
Court  below  was  stated  at  your  Lordships'  bar.  It  was  said  that 
the  trustees  had  executed  a  deed  of  the  lOtli  of  January,  without 
any  power  of  revocation  reserved,  which  they  could  not  afterwards 
alter;  and  it  was  said  that,  whatever  might  be  their  wish,  the 
terms  of  that  deed  were  such  that  on  its  true  construction  they 
had  irrevocably  given  James  Chambers  an  absolute  right  to  draw 
and  receive  the  interest  during  his  life,  and  spend  it  as  he  pleased ; 
and  consequently  the  arresters  were  entitled  to  do  so  for  their 
benefit.  But  I  do  not  think  this  is  the  true  construction  of  the 
deed  of  the  10th  of  January.  The  whole  narrative  shows  an 
anxious  desire  to  secure  that  the  income,  which,  it  is  stated,  is 
not  more  than  is  required  as  a  suitable  alimentary  ])rovision  for 
James  Chambers  and  his  family,  should  be  so  applied.  And  the 
final  clause  that  "  So  long  as  the  said  provision  shall  be  letained 
as  aforesaid,  the  said  James  Chambers  or  his  children  or  issue  shall 
only  be  entitled  to  draw  and  receive  the  interest,  or  other  annual 
proceeds,  of  the  said  balance  of  his  provision  during  his  and  their 
lives,"  on  which  alone  the  argument  rests,  is  followed  by  the 
words,  "  And  that  at  such  times  and  in  such  proportions  as  we 
may  deem  expedient." 
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There  is  no  rule  requiring  that  any  special  terms  of  art  such  as 
alimentary  should  be  used,  and  though  the  deed  might  have  been 
more  clearly  framed,  I  think  the  intention  to  reserve  to  the  trus- 
tees -a  power  to  control  the  purposes  for  which  the  income  was  to 
be  spent  sufficiently  appears ;  and  under  the  very  extensive  powers 
given  to  them  by  the  truster  the  trustees  had  power  to  do 
so  as  far  *  as  James  Chambers  was  concerned.  What  may  [*  811)] 
be  the  elfect  as  to  his  children  after  his  death  may  be 
settled  then. 

My  Lords,  if  this  view  is  adopted  by  your  Lordships,  it  be- 
comes unnecessary  to  decide  whether  tlie  proviso  inserted  in  the 
testing  clause  is  eft'ectual. 

Should  it  in  any  future  case  become  material,  those  who  have 
to  decide  the  question  must  say  whether  the  very  powerful  reason- 
ing of  Lord  Deas,  agreed  to  by  all  the  other  Judges,  is  consistent 
with  the  ratio  decidendi  of  this  House  in  Dnnhrp  v.  Greenlees 
(June  2,  1865),  3  Macph.  46.  I  wish  to  say  nothing  to  bias  the 
decision  of  that  either  one  way  or  the  othei-.   • 

I  entirely  agree  in  the  proposed  judgment. 

Lord  Gordon,  after  minutely  criticising  the  judgments  pro- 
nounced in  the  Court  below,  and  referring  at  length  to  the  cases 
of  Ker's  Trustees  v.  Wcller  (appeal  Weller  v.  Kcr,  L.  K.  1  H. 
L.  Sc. )  and  Dunlop  \.  Greenlees  (3  Macph.  H.  L.  46),  ex- 
pressed his  concurrence  in  the  opinion  that  the  judgment  [830] 
pronounced  by  the  First  Division  of  the  Court  of  Session 
should  be  reversed,  with  costs. 

Judgment  of  the  House :  —  Oi'dered  and  adjudyed,  that  the 
said  interlocutor  of  the  Lords  of  Sessio7i  in  Scotland,  of 
the  First  Division,  of  the  9th  (^signed  10th~)  of  Novemher, 
1877,  complained  of  in  the  said  aiipeal  he,  and  the  same 
is  hereby  reversed ;  and  that  the  defenders  [appellants)  he 
assoilzied  from  the  conclusions  of  the  action  with  expenses ; 
that  the  said  respondents  do  ^?o//  to  the  appellants  the  costs 
incurred  hy  them  in  respect  of  the  appeal. 
Lords'  Journals,  April  15,  1878. 

ENGLISH   NOTES. 

In  connection  with  this  topic  should  be  mentioned  the  6th  section  of 
the  Conveyancing  Act,  1882  (45  &  A(\  Vict.  c.  39),  which  is  as  follows; 
VOL.  XXI.  —32 


49.-^  rowEK. 

No.  14.  —  White  v.  St.  Barbe.  —  Eule. 


"(1)  A  person  to  whom  any  power,  whether  coupled  with  an  interest 
or  not,  is  given,  may,  by  tleed,  disflaim  tlie  power;  and  after  disclaimer, 
.>;hall  not  be  cai)able  of  exorcisiny;  or  joining  in  the  exercise  of  the 
jtower.  (2)  On  such  disclaimer,  the  power  may  be  exercised  by  the 
other  or  others,  or  the  .survivors  or  survivor  of  tlie  other.s,  of  the  jtersons 
to  whom  the  power  is  given,  unless  the  contrary  is  expre.ssed  in  the 
instrument  creating  the  power.  (3)  This  section  applies  to  powers 
created  by  instruments  coming  into  operation  either  before  or  after  the 
commencement  of  this  Act."" 

AMERICAN   NOTES. 

So  far  as  the  execution  of  a  power  would  operate  to  defeat  an  estate  which 
the  donee  has  for  a  valuable  consideration  created  out  of  his  own  estate  or 
interest,  it  will  not  be  valid.  See  "J  Washburn  on  Real  Property,  *308-*;U"J; 
4  Kent's  Commentaries,  *316. 

But  so  long  as  nothing  is  done  in  derogation  of  the  alienee's  estate,  an 
alienation  by  the  donee  of  a  power  has  no  effect  on  the  ])ower.  The  donee 
can  still  exercise  the  power,  provided  he  does  not  derogate  from  his  previous 
grant.     Legfjett  v.  Doremus,  'lb  New  Jersey  Eq.  122. 

A  power  appendant  or  in  gross  may  be  released  by  the  donee.  Nurris  v. 
Thomson,  19  New  Jersey  Eq.  307;  Grosrenor  v.  Bowen,  15  Rhode  Island,  549; 
Atlinson  v.  Dotding.  83  South  Carolina,  414. 

Not  so  a  power  simply  collateral.  Tn  Norria  v.  Tltomson,  supra,  the  Court 
.said :  "  It  is  a  .settled  rule  that  where  a  life  interest  or  other  estate  is  given  to 
the  person  who  is  authorized  to  devise  or  ajipoint  the  property,  the  person  au- 
thorized to  appoint  can  release  and  extinguish  the  power.  'J'his  is  called,  a 
power  in  gross.  But  where  the  power  to  appoint  is  given  to  one  who  has  no 
estate  or  interest  in  the  property  to  be  distributed,  which  is  (tailed  a  power 
simply  collatei'al,  the  person  intrusted  with  the  power  cannot  release  or  extin- 
guish it,  but  may  exercise  it  notwithstanding  any  agreement  to  the  contrary." 


No.  14.  — WHITE  7'.  ST.   BAKI'.E. 

(I8i:3.) 

lUJbK. 

A  POWER  to  appoint  among  children  niav  be  exercised  in 
favour  of  grandchildren  by  a.  single  deed  c^xecnted  b}'  the 
donee  of  the  power  with  concnrrence  of  the  child  who  is 
the  parent  of  the  grandchildren. 
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White  V.  St.  Barbe. 

1  Vesey  &  BLivines,  399-4()G,tl2  H.  K.  24G). 

Poiver.  — Appointment  to  Children.  —  Exercise  to  appoint  to  GrandcUildren  with 

Consent  of  Cliild. 

Under  a  power  to  appoint  among  children  interests  may  be  given  to  [399] 
grandchildren    by    way  of  settlement  witii  the  concurrence    of    their 
jnother,  an  object  of  the  power,  and  her  husband. 

Alexander  St.  Barbe  by  his  will,  dated  tliu  "Jiid  of  July,  1797, 
ilisposed  of  his  property  in  the  followhig  maimer: 

"  All  moneys  and  property  belonging  to  me  1  give  to  my  wife, 
Mrs.  Christian  St.  Barbe,  in  trust  for  her  to  dispose  of  to  our  chil- 
<lrcn,  and  whenever  she  may  judge  most  proper  for  their  interest : 
she  may,  if  slie  thinks  proper,  keej)  the  whole  for  her  life,  and  tlien 
leave  it  to  our  children ;  and  she  may  make  distinctions  in  leaving 
more  to  one  than  the  other,  if  she  pleases,  in  order  to  make  them 
behave  well :  but  the  whole  of  the  property  must  be  given  into  the 
family ;  except  I  give  all  the  household  goods,  plate,  linen,  and 
■china  to  Mrs.  St.  Barbe  for  her  to  do  witli  as  she  pleases,  and  as 
lier  sole  property." 

The  testator  died  in  1799,  leaving  three  daughters:  Elizabeth 
Fielder,  Catherine  Randolph,  nnd  Christian  White.  Mrs.  St. 
Barbe,  having  advanced  portions  to  each  of  lier  daughters  out  of 
the  testator's  residuary  estate,  there  remained,  after  those  advances, 
.£4(S75  Three  Per  Cent  Bank  Annuities,  and  £1561  3s.  "id.  Five 
IV' !•  Cent  Navy  Annuities. 

By  a  deed  of  appointment,  dated  the  28th  of  June,  1806,  recit- 
ing that  Christian  St.  Barbe  was  desirous,  and  had  agreed,  in  ex- 
tjrcise  of  her  power  under  the  will  of  her  husband  to  appoint  tlu; 
£4875  Three  Per  Cents  and  £1000  (part  of  £1561  5.s.  Id.) 
Niivy  Annuities,  expectant  *  on  her  own  decease,  in  favour.  [*  400] 
:iiid  for  the  benefit,  of  Christian  White;  and  that  it  had 
been  agreed,  and  especially  by  Charles  Henry  White  and  Christian, 
his  wife,  that  tlie  funds  so  to  be  appointed  sliould  be  settled  upon 
the  trusts  therein  mentioned  for  the  several  benelits  of  Christian 
White  and  her  children  ;  and  that,  in  order  to  declare  and  secure 
the  respective  interests  of  Cliristian  White  and  her  children,  in 
>such  funds.  Christian   St.    IJnibe  should    fortliwith   transfer   them 
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iuto  the  names  of  the  trustees,  in  pursuance  of  that  agreement 
Christian  St.  Barbe  covenanted  with  the  trustees  at  the  request 
anil  by  llie  direction  of  White  and  his  wife,  that  she  woukl  trans- 
fer the  £4875  and  £1000  stock  into  the  names  of  the  trustees: 
and  it  was  declared,  and  Christian  St.  Barbe  did  by  such  direction 
as  aforesaid  in  exercise  of  her  power  under  the  will  and  all  other 
powers  enabling  her  thereto  appoint,  that  they  should  settle  the 
said  stock,  when  transferred  to  them,  upon  the  following  trusts : 
in  trust,  as  to  the  dividends  and  annual  produce,  for  Cliristian  St. 
Barbe  for  life  ;  and  after  her  decease,  as  to  the  same  dividends  and 
produce,  unto  Christian  White  for  life,  and  after  the  decease  of  the 
survivor,  in  trust  as  to  the  principal  sums  of  £4875  and  £1000 
stock  for  all  and  every  the  children  of  Charles  Henry  White,  and 
Christian  his  wife,  then  born  and  thereafter  to  be  born  equally  ; 
and  to  an  only  child,  if  but  one. 

Shortly  after  execution  of  this  appointment  Christian  St.  Barbe 
transferred  the  stock  according  to  her  covenant.  Soon  afterwards 
in  the  same  year  Christian  White  died,  leaving  two  daughters,  the 
plaintitl's,  her  only  children.  Her  husband  took  out  administration 
to  her. 

By  another  indenture,  dated  the  22nd  of  October,  1806, 
[*  401]  reciting  the  appointment  of  the  28th  of  June,  it  is  *  wit- 
nessed, tliat  for  declaring  and  giving  effect  to  such  of  the 
trusts  and  purposes  of  the  deed  of  appointment  as  were  still  sub- 
sisting or  caj)able  of  taking  effect,  and  for  providing  for  the  event 
of  the  failure  of  all  such  trusts  and  purposes,  the  trustees  should 
stand  possessed  of  the  £4875  and  £1000  stock,  upon  trust,  as  to 
the  interest,  for  Christian  St.  Barbe  for  life,  and,  after  her  death, 
to  pay  the  principal  between  the  plaintiff's  Eleanor  St.  Barbe 
White  and  Christiana  St.  Barbe  White,  the  only  children  of 
Charles  Henry  AVliite  by  Christian  his  wife,  in  equal  shares  and 
proportions,  to  vest  at  twenty-one  or  marriage  with  benefit  of  sur- 
\i\'orship,  and  in  case  neither  of  them  should  attain  twenty-one, 
or  ]je  married,  then  to  re-transfer  all  such  stock  to  Christian  St. 
Bar!)(;,  her  executors,  administrators,  or  assigns. 

Hlizabeth  Fielder  died  in  1808;  and  Catherine  in  1809.  The 
bill  prayed,  that  tlie  £4875  and  £1000  stock  might  be  transferred 
into  the  name  of  the  Accountant-General,  upon  the  trusts  of  the 
appointment,  and  properly  secured  for  the  benefit  of  the  plaintififs, 
subject  to  Christian  St.  I'arbe's  life  interest;  and  that  tlie  trustees 
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might  be  restrained  from  transferring  the  stock  without  the  direc- 
tion of  tlie  Court. 

Tlie  answers  insisted  that  the  power  giv^en  by  the  testator's  will 
was  coutined  in  its  objects  to  his  children  :  that  under  the  will  his 
three  daughters  took  vested  interests,  subject  to  their  mother's 
})ower  to  vary  the  amount  of  their  shares ;  but,  as  the  mother 
made  no  appointment  to  them  in  their  life-time,  she  had  no  power 
to  make  any  appointment  after  their  deaths  ;  that  the  })0wer  did 
not  extend  to  grandchildren ;  and  the  stock  was  unappointed :  the 
defendant  Randolph  insisting,  that  it  was  a  joint-tenancy  in  the 
three  daughters ;  and,  as  his  wife  had  survived  her  two 
sisters,  the  whole  *  became  vested  in  her;  and  he,  as  her  [*402] 
administrator,  was  entitled  to  it. 

Sir  Samuel  IJomilly  and  Mr.  Roupell,  for  the  plaintiffs:  — 

If  the  power  is  not  well  executed,  there  is  clearly  a  tenancy  in 
<;ommon  among  the  daughters.  This  will  be  compared  to  the  case 
of  appointments  by  will  ;  which  are  certainly  void  for  the  excess 
beyond  the  power;  for  instance  as  to  interests  given  to  grand- 
children under  a  power  to  appoint  to  children  :  grandchildren  not 
being  objects  of  the  power:  Alexander  v.  Alexander,  2  Ves.  640 
(p.  415,  ante);  but  this  question  has  been  decided  in  Langston  v. 
Blucl'iiiorc,  Anib.  289  ;  and  in  Alexander  v.  Alexander,  the  Master 
OF  THE  Rolls  speaks  to  the  same  effect  (2  Ves.  642) :  "  The  mother 
had  a  powiM-  to  do  something  similar  to  this,  but  in  another  way  ; 
for  though  that  power  would  have  enabled  her  for  better  advance- 
ment in  marriage  to  make  a  strict  settlement,  that  is  implicitly 
contained  in  that  ])uwer  to  limit  any  share  she  thought  fit  to  give 
for  ad\ancenient  of  marriage  in  that  way  ;  but  she  has  not  taken 
that  method  ;  for  she  has  made  a  disposition  of  it  by  her  will ;  and 
therefore  it  must  correspond  with  every  circumstance  in  that  will." 

This  question  was  also  clearly  decided  in  Rovilcd(je  v.  Dorril,  2 
Ves.  JuTi.  o.")?,  362,  where  Lord  Alvanley  states  as  to  the  appoint- 
ment, made  on  tlie  marriage  of  Elizabeth  Dorril,  that  where  there  is 
a  power  to  appoint  among  ])ersons,  capable  of  such  ajipointment,  and 
they  come  in  cs.se  at  tlie  particular  times  to  make  the  ajjpointment 
good,  a  sum  appointed,  as  in  that  case  to  the  daughter,  u]>on 
marriage,  though  modified  with  respect  to  the  objects  of 
*  the  marriage  is  a  good  ap})ointment,  not  to  the  objects  of  [*  403] 
the  marriage,  but  to  the  daughter  herself ;  and  that  ap- 
pointment was  held  a  good  appointment  to  her:  thougli,  if  it  had 
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been  done  by  will,  ami  iiiilepoiKleiit  nf  any  luddification,  introdnced 
bv  Eli/Mbetli,  the  danghter,  it  would  not  have  been  good;  as  the 
liu.'^band,  and  the  children  of  the  marriage  born  after  the  death  of 
their  gi-andmother,  were  not  immediat*?  objcicts  of  the  a])pointment. 
Therefore  it  was  jnst  as  if  it  was  a]i])ointed  to  her,  and  she  had 
settled  it  so  with  the  husband. 

That  was  precisely  as  Lord  H.MtnwTCKE  considered  it  in  Ldiujdoit 
V.  Blucknujfc :  but  that  was  not,  as  JiOutle J gc  v.  Ttorril.,  the  ci\s^ 
of  a  marriage  then  in  contemplation,  but  a  provision  for  any  wife 
the  son  might  afterwards  marry,  and  childi-en  by  a  subsequent 
marriage.  This  therefore  will  be  supported  as  an  appointment, 
not  to  the  grandchildren,  but  to  Mrs.  White  herself:  the  inten- 
tion in  her  favour  appearing  upon  the  deed  ;  and  her  children  tak- 
ing, not  bv  direct  appointment,  but  under  a  modification  of  tin- 
propertv,  letting  them  in,  with  the  consent  of  their  mother,  an 
immediate  object  of  the  power.  That  certainly  could  not  be  done- 
by  will,  as  is  observed  in  Alcra nder  v.  Alexander  ;  as  that  wouUl 
})e  the  sole  act  of  the  person  having  the  power  ;  and  the  interest 
would  be  taken  directly  under  the  appointment  by  persons,  not 
objects  of  it :  but,  where  it  is  done  by  deed,  the  immediate  object 
joining  in  the  act,  and  directing  the  uses,  all  objecti(m  is  removed. 
From  the  cases  that  have  been  cited,  ]\Ir  Sugden  (Sugden  on 
Pow-ers,  420)  draws  the  same  conclusion,  that  in  equity  a  valid 
appointment  may  lie  made  to  persons,  not  objects  of  the  power, 
with  the  ap]n-obation  of  the  real  object ;  and,  though  the  instance 
he  puts  of  such  a  settlement  upon  the  marriage  of  a  child 
[*404]  is  not  a]>plicable  to  this  case,  *  Mrs.  White  having  been 
married  before  this  appointment,  the  case  of  Laiijidou  \. 
Jihicl-iiKtrr,  which  was  upon  a  settlement  not  in  contem])lation  of 
marriage,  shows  there  is  ih)  such  distinction.  This  will  therefore 
be  snstainiid  as  an  appointment  substantially  to  the  daughter,  a 
proper  object  of  the  power,  who,  if  the  appointment  had  l)een 
made  directly  to  her,  might  the  next  day  with  her  husband  have 
made  this  settlement. 

TTpon  ihi'  construction  of  the  will,  liowever,  it  is  luit  td  he  con- 
ceded that,  children  only  arc  the  objects  of  this  ])owcr:  the  woid 
"  family  "  extending  to  all  issue. 

Mr.  Richards,  for  defendant,  the  father  of  the  ])laintil'ls,  who,  as 
administrator  of  his  deceased  wife,  had  an  interest  against  them,, 
but  who  h;id  joined  ill  the  appoint  iinMii .  declined  arguing  the  case. 
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Mr.  Leacli,  and  Mr.  Honie,  for  the  dci'endant  Randolph:  — 

This  is  clearly  a  jiowcr  to  a]i]ioint  among  children.  Tlie  con- 
clusion attempted  (n  he  diawn  from  the  accidental  introduction  of 
the  vague  word  "  family  "  supposes  a  change  of  intention,  before 
the  testator  came  to  tlie  end  of  the  will,  clearly  in  the  former 
l)art  ])ointing  to  children,  to  which  tlu'  word  "  family,"  as  here 
nsed,  must  be  considered  synonymous ;  and  the  Court  will  not 
im])ly  contradiction  from  expressions  that  may  be  reconciled. 

As  to  the  second  question,  whether  this  is  to  be  considered  as 
an  appointment  to  a  child,  or  to  grandchildren,  the  principle  of 
the  cases  cited  is,  that  the  appointment  was  a  direct  gift  to  the 
child,  who  was  competent  to  make  that  settlement,  carv- 
ing out  of  it  an  interest  for  *  the  children  of  that  child.  [*405] 
The  distinction  of  this  case  is,  that  the  daughter  had  not  the 
capacity  of  making  a  settlement ;  as  this  was,  not  a  present  inter- 
est, which  she  and  her  husljand  might  have  settled,  but  an  interest 
in  remainder,  expectant  on  the  death  of  her  mother,  which 
they  were  not  competent  to  deal  with.  The  author  of  this  power 
expresses  his  object,  personal  to  the  children,  to  secure  their  good 
behaviour ;  and  the  Court  will  not  without  clear  words  extend  it 
beyond  the  reason  assigned.  The  interests  are  vested,  subject  to 
be  divested  by  a  proper  appointment;  and  this  instrument  cannot 
be  separated,  taking  it  tirst  as  an  appointment,  and  secondly  as  a 
declaration  of  trust. 

Sir  Samuel  Romilly,  in  reply,  observed,  that  this  was  just  such  a 
settlement  as  the  Court  would  liave  directed  ;  and,  though,  it  is  true, 
the  wife  had  not  the  power  of  making  such  a  settlement,  if  an  ap- 
pointment had  Ijeen  made  to  her,  the  husband  could  have  done  it. 

The  Master  of  the  Rolls  (preventing  farther  reply)  :  — 
The  last  argument,  that  the  appointment  and  settlement  was  all 
one  act,  and  could  not  be  separated  by  considering  it  first  as  a 
good  appointment,  and  .secondly,  a  declaration  of  trust,  would  have 
applied  equally  in  tlu^  cases  cited  ;  for  there  was  no  direct  appoint- 
ment to  the  child,  and  afterwards  a  settlement :  but  it  was  one 
act,  putting  the  whole  into  settlement  at  once  l:)y  consent  of  all 
the  parties. 

Wliy  could  not  the  husband  in  this  case  make  the  settlement? 
A  husband  can  dispose  of  such  property  of  his  wife  in  expectancy 
against  every  one  but  the  wife  surviving;  and  this  is  just  such  a 
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.settlement  as  the  Court  would  liave  directed.  The  ques- 
[*  40G]   tiou  is,  whether  all  parties,  *  having  any  power  over  the 

fund,  liave  not  coucurreil  in  this  disposition  (if  il.  The 
wife  could  make  the  appointment;  and  the  hushand  could  make  the 
settlement;  and  he  is  a  party  to  the  deed.  It  falls  precisely  within 
the  principle  of  Boutledyc  v.  Dorril  and  La lujston  \.  Blachmure. 

Tlie  decree  ivas  made  according  to  the  prayer  of  the  hill. 

ENGLISH  NOTES. 

The  principle  is  thus  laid  down  in  Sugden  on  Powers,  ch.  16,  s.  1, 
^§  18,  -1:  "It  is  settled  tliat  in  equity  a  valid  appointment  nui}-  be 
made  to  persons  not  objects  of  the  power,  with  the  approbation  of  tli(^ 
real  object  of  the  power.  Therefore  if  upon  the  marriage  of  a  child, 
the  parent  of  the  marriage  settlement,  under  a  power  to  appoint  to 
<;liik]ren,  appoint  to  the  issue  of  the  marriage,  tlie  aiipointinent 
would  be  supported  in  equity,  not  as  a  good  ap])ointment  to  the  issue 
of  the  marriage,  but  as  an  appointment  to  tlie  cliild  liimself,  and  a 
aettlement  of  it  by  him;  nor  is  it  essential  that  such  a  settlement 
should  be  made  upon  marriage.  The  principle  i.s,  that  the  act  operates, 
first,  as  an  a})pointment;  and,  secondly,  as  a  settlement  by  the  apimintee. 
Therefore  an  appointnuuit  of  personalty  to  the  children  of  a  married 
daughter,  who  is  herself  the  object  of  the  power,  is  \ali(l  if  made  with 
the  concurrence  of  the  husband  (citing  the  [)rincipa]  case),  for  a  hu.s- 
band  can  dispose  of  such  property  of  his  wife  in  expectancy-,  against 
ever}''  one  but  the  wife  surxiving.  .  .  .  \\u\  a  settlement  on  a  child 
and  her  husband,  and  their  issui-,  in  strict  settlement,  was  suitiiorted  in 
equit}',  as  the  child  was  an  assenting  party  to  the  settlement,  although 
the  ])owpr  was  confined  to  children;  and  so  far  from  the  power  being 
referred  to.  tlie  donee  (who  was  the  original  settlor)  recited  that  he  was 
seised  in  fee,  and  couveyed  as  owner,  and  there  was  no  evidence  tlinl 
the  child  was  aware  of  the  exi;^t(!uce  of  the  jiower.  This  is  the  case  (  i 
Jf'at/r  y.  I'(i(/('f  (1  lU-o.  (I.  C.  3(54),  and,  strong  as  the  circumstances 
are,  the  decision,  in  the  absence  of  fraud,  seems  to  be  right." 

The  same  ])rinciple  was  followed  by  the  Irish  Court  of  Cliancery  in 
Inriii  v.  Tririii  nS;")9).  1(>  1  r.  Ch.  1'!).  where  the  ;ilio\c  passage  in  Lord 
8t.  Leonarcl's  book  was  cited  in  tin;  judgnuMit. 

The  principle  is  again  treated  as  setthid  law  in  the  case  of  J>(tiiirl, 
V.  Arkwright  (1864),  2  H.  &  M.  95,  104.  In  the  same  case  a  similar 
settleinent  upon  a  married  daughter  to  which  she  was  not  ni;ide  a  party 
was  held  bad  so  far  as  relates  to  the  interests  thereby  given  to  the 
husband  and  children  of  the  child;  but  in  the  circunistiiiices  there  w;is 
held  to  be  sufficient  ground  for  rectifying  the  settlement  so  as  to  muke 
it  an  appointment  to  the  daugliter  absolutely. 
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No.  15.— WHISTLER   v.    WEBSTER 
(1794.) 

RULE. 

Where  the  donee  of  a  power  makes  an  appointment 
giving  a  benefit  to  a  stranger  to  the  power,  and  also  to  a 
person  who  is  entitled  in  default  of  appointment,  the  latter 
person  is  put  to  his  election  whether  he  will  take  under 
the  appointment  or  by  default  of  appointment. 

Whistler  v.  Webster. 

2  Ves.  Jr.  SOT-ITi  {2  K.  R.  260). 

[This  case  will  be  found  reported  as  No.  2  of  "  Election  (Equi- 
table Doctrine  of),"  10  TJ.  C.  :J16.] 

ENGLISH   NOTES. 

It  will  be  seen  that  the  rule  is  only  a  modification  of  the  ordinary 
principle  of  election  which  takes  place  where  a  donor  gives  a  benefit  to 
A.  by  the  same  instrument  which  also  purports  and  intends  to  give 
away  to  B.  something  which  is  A.'s  own. 

Tlie  cases  of  Iii  re  Brooksh.ank,  Beauclerk  v.  James  (188G),  34  Ch.  D. 
160,  56  L.  J.  Ch.  82,  55  L.  T.  593,  35  W.  R.  101,  and  In  re  Wheatlei/, 
Smith  V.  Spetice  (1884),  27  Ch.  D.  606,  54  L.  J.  Ch.  201,  51  L.  T.  6si, 
33  W.  R.  275,  cited  in  the  notes  10  K.  C.  323,  are  illustrations  of  the 
principle  applied  to  powers. 

No.  16.  — M'QUEEN"   v.  FAEQUHAR. 
(1805.) 

No.   17.— CUNINGHAME  v.  ANSTRUTHER. 

(H.  L.  SO.  1872.) 

RULE. 

Where  a  power  of  appointment  is  given  to  one  person 
for  the  benefit  of  another  class  of  persons,  any  transaction 
between  the  donee  of  the  power  and  the  beneficiaries  in 
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pursuance  of  which  the  donee  of  the  power  is  to  exercise 
the  appointment  for  his  own  benefit,  will  vitiate  such  an 
appointment :  but,  where  the  transaction  does  not  appear 
upon  the  title,  the  Court  will  not  act  upon  a  mere  sus- 
picion, especially  where  a  purchaser  for  value  is  concerned. 
Where  a  father,  in  exercising  a  power  of  appointment  to 
children,  makes  an  appointment  expressed  to  be  in  discharge 
of  any  rights  which  they  have  against  the  father's  estate, 
this  will  be  treated  as  an  unconditional  appointment  "pro 
ianto  of  the  fund. 

M'Q,ueen  v.  Farquhar. 

11  X'esey,  4r)7-482  (8  1!.  \l.  l'12). 

Power.  —  Exercise  in  Fraud  of  Power.  —  Sus/)icion  not  enough. 
[467]  Though  a  party  is  not  permitted  to  execute  a  power  lor  his  own  bene- 
fit, and  the  objection  cannot  be  waived  by  a  party  participating  in  the 
benefit,  as  against  other  interests,  the  Court  will  not  act  against  the  title  upon 
a  mere  suspicion,  that  a  transaction  was  of  that  nature;  appearing  fair  bolii 
upon  the  instruments  and  the  abstract:  viz.  a  purchase  under  the  execution  oi 
a  i)ower  of  appointmont  by  a  father,  subject  to  estates  for  life  in  him  and  his 
wife,  in  favour  of  iheir  son;  all  three  joining,  and  receiving  the  money,  the 
fair  value,  which  is  presumed  to  be  received  according  to  their  interests  in 
the  estate,  and  \\u\  ])urchaser  not  bound  to  see  to  the  application. 

Power  of  appointment  by  deed,  to  be  signed  and  sealed  in  the  presence  of 
witnesses.  The  attestation  applying  only  to  sealing  and  delivery,  tliough  the 
deed  purported  to  be  signed,  sealed,  and  executed,  it  \v;is  presumed  that  the 
signature  was  in  the  presence  of  the  witnesses. 

^lere  suspicion,  upon  opinions  in  the  abstract,  &c.,  will  not  sujiport  an  ob- 
jection by  a  purchasei-. 

Power  f)f  .sale  not  well  ex(^cuted  l>y  a  partition. 

The  objection  by  a  purchaser  applying  only  to  a  small  {lart  of  the  estate, 
a  specific  pei-foiniance  decreed  with  compensation. 

The  bill  piaAcd  the  specitic  jjeifonnaiice  of  an  agreement  for  the 
sale  of  the  estate  of  High  Cannons,  Herts,  l)y  the  plaintiff  to  the 
<lefendant,  for  £14,17"!,  which  was  resisted  npon  dillerent  ohjec- 
tions  to  the  title,  the  plaintiff  also  insisting  tliat  all  ohjection  was 
waived  by  the  defendant  having  iniinediately  after  the  sale 
attempted  ti>  re-.sell  the  estate  l>y  auction  ;  at  which  sale  it  was 
bought  in,  and  thereby  a  fntnre  sale  was  prejudiced.  I^y  a  decree, 
]>ronounced  at  the  Rolls,  a  reference  to  the  Master  as  to  the  titb; 
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was  directed.  The  Master's  report  was  in  favour  of  the  title, 
■except  as  to  a  small  part,  a  little  exceeding  six  acres ;  which  part 
the  report  stated  not  to  be  material  to  the  possession  and  enjoy- 
ment of  the  estate,  and  tliat  £500  would  be  a  proper  compensati(jn 
in  respect  of  it. 

Thv     case     came     before     the    Court    on     exceptions     to    the 
j-eport. 

"The  objections  to  the  title  as  to  the  principal  part  of    [*468] 
the  estate  stood  upon  the  following  instruments  and  cir- 
cumstances :  — 

By  indentures,  dated  the  8th  of  July,  1747,  the  manor  and 
•estate  of  Cannons  were  settled  to  the  use  of  William  Abney  for 
life  without  impeachment  of  waste;  remainder  to  tlie  u.se  of  Cath- 
■erine  his  wife  for  life  in  the  same  manner ;  renuiinder  to  trustees 
to  preserve  contingent  remainders ;  remainder  t(j  the  use  of  all  and 
every,  or  sucli  one  or  more  of  the  children  of  William  and  Cath- 
erine Abney,  and  in  such  parts  and  proportions,  manner  and  form, 
and  subject  to  such  charge  or  charges  for  the  benefit  of  any  such 
■child  or  children,  and  with  or  without  power  of  revocation,  as 
William  Abney  by  any  deed  or  deeds,  writing  or  writings,  to  be 
by  him  signed  and  sealed  in  the  presence  of  two  or  more  witnesses, 
i»r  by  liis  last  will  and  testament,  attested  by  three  or  more  cred- 
ible witnesses,  shall  direct  or  appoint;  and,  until  such  direction 
•or  ap[iointment,  to  the  use  of  all  and  every  the  children,  equally 
to  be  divided  between  them,  share  and  share  alike,  as  tenants  in 
•common,  and  not  as  joint-tenants,  and  the  several  and  respective 
heirs  of  their  bodies,  with  survi\'orshi[t,  if  one  or  more  die  with- 
•out  issue,  and  for  want  of  such  issue,  to  the  use  of  the  heirs  of  tlie 
l)ody  of  Catherine;  remainder  to  the  heirs  and  assigns  of  William 
Abney. 

This  deed  contained  a  proviso,  that  it  shall  be  lawful  for  Abney 
and  his  wife  during  their  joint  lives,  and  for  the  survivor,  by  any 
■deed  or  deeds,  writing  or  writings,  to  be  by  them  or  the  survivor 
sealed  and  delivered  in  the  presence  of  two  or  more  credible  wit- 
nesses, to  revoke  and  make  void  all  and  every  the  uses  and  estati'S 
before  limited  ;  and  to  limit  to  tv»'o  trustees,  upon  trust  that 
they  shall  with  all  convenient  speed  after  "''-creating  sucli  ['^Of'] 
trust  by  directiori  of  Abney  and  his  wife,  or  the  survivor, 
in  writing,  sell  aiul  conv(^y  tlie  premises;  and  ui)on  farther  trust, 
that  the  trustees  .shall  wilh  all  convenient  speed  l»y  direction  of 
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Abiiey  and  his  wife,  or  the  survivor,  or  the  executors  or  admini.s- 
trators  of  the  survivor,  hiy  out  the  money  to  be  raised  by  sucli 
sale  in  the  purchase  of  freehold  estates,  and  settle  the  same  to  the 
same  uses,  or  such  as  shall  be  capable  of  taking  eflfect  (except  the 
power  of  revocation  and  trust  to  sell),  and  until  tlie  purchase  with 
consent,  &c. ,  to  lay  out  tlie  money  upon  real  or  government 
securities. 

The  deed  contained  another  power  for  Abney  and  his  wife,  or 
the  survivor,  by  any  deed  or  deeds,  writing  or  writings  by  them 
or  the  survivor,  signed  and  sealed  in  the  presence  of  two  or  more 
credible  witnesses,  to  revoke  or  alter  all  or  any  of  the  said  uses, 
before  limited,  of  the  premises  or  any  part  thereof,  and  by  tlie 
same  deed  or  deeds,  &c. ,  or  any  other,  to  declare  any  new  or  other 
uses  of  the  same,  or  so  much  whereof  such  revocation  or  alteration 
.'^hall  be  made,  as  they  or  the  survivor  sliall  think  fit. 

]>y  indentures,  dated  the  3rd  of  March,  1 74S,  Abney  and  his 
wife  under  the  powers  limited  to  them  revoked  all  tlie  uses,  and 
appointed  all  the  premises  to  the  same  uses,  except  the  last  power 
to  revoke  tlie  uses,  and  limit  new  uses. 

By  indentures,  dated  the  15th  of  July,  1771,  reciting  the  above 
instruments,  and  that  William  Al)ney  and  his  wife  had  Eol)ert 
their  eldest  son,  and  five  other  cliildren,  it  was  declared,  that  in 
(.'onsideration  of  natural  love  and  affection  which  William  Almey 
had  for  Robert  Aljney,  his  eldest  son  and  heir  apparent,  and  in 
performance  of  a  promise  and  agreement  made  by  the  said 
[*470]  William  Abney  unto  *  and  with  tlie  .said  Eobert  Abney, 
and  for  other  good  causes  and  considerations,  AVilliam 
Abney,  by  force  of  all  and  every  or  any  of  the  powers  limited  to 
him,  did  liy  the  said  deed  by  him  signed,  st^alod,  and  executed,  in 
tlie  presence  of  three  credible  witnesses,  declare,  direct,  settle, 
limit,  and  appoint,  all  the  said  manor  of  Cannons,  &c. ,  from  the 
determination  of  the  estates  for  life,  limited  to  liim  and  his  wife 
and  the  survivor,  and  subject  thereto,  unto  and  lo  liie  use  of  ilobert 
Abney,  his  heirs  and  assigns  fctrever. 

By  indentures  of  lease  and  release,  dated  the  .'Ultli  and  .'ilstof 
August,  1771,  reciting  the  above  deeds  and  an  agreement  for  a 
sale,  it  is  witnessed,  that  in  consideration  of  £<S000  paid  to  Wil- 
liam Abney  and  (Jatherine  liis  wife,  and  Robert  Abney,  by  Robei-t 
Cotton  Trefusis,  William  and  Catherine  Abney  did  grant,  bargain, 
sell,   release,  direct,   limit,   and  a])point,  and   Robeit   Abney  did 
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grant,  bargain,  sell,  release,  ratify,  and  confirm  untu  Trefusis  and 
liis  heirs,  tlie  manor  of  Cannons,  &c'. ,  to  the  use  of  Trefusis,  his 
heirs  and  assigns,  with  covenant  to  levy  a  fine,  which  was  levied 
iiccordingly. 

Tlie  principal    objection    taken  upon    these  instruments    [471] 
was,  that  the  appointment  by  William  Abney  in  favour  of 
liis    son    Eobert   appeared    to   have    Ijeen  made  under  a  previous 
ugreement  between  them  ;  and  if  the  father  derived  any  benefit  from 
that  agreement,  which  seemed  probable,  or  even  made  a 
previous  stipulation  *  that  his  son  should  join  him  in  a    [*  472] 
sale,   which  there  appeared  the  strongest  reason  to  appre- 
hend,    it    would    have     been    a    fraudulent    execution    of    the 
power. 

*  The    Lord   Chaxcellor,    after    adverting   to   certain   [*  474] 
nl)jections,   not  within  the  scope  of  the  above  rule,  pro- 
ceeded as  follows :  — 

Another  question  of  immense  importance  is,  whether  the  [478] 
power  given  by  the  settlement  of  1747  is  ill  executed,  upon 
the  ground  of  such  suspicion  as  may  arise  upon  the  circumstances 
appearing  on  the  face  of  the  instrument,  or  those  disclosed  in  the 
■abstract,  coupled  with  the  probability  that  the  same  circumstances 
in  the  body  of  the  abstract,  not  upon  the  face  of  the  instrument, 
were  disclosed  to  the  persons  through  -yvhom  the  title  had  gone.  I 
mention  that,  as,  if  the  intermediate  persons  had  not  notice,  this 
person,  though  he  had  notice,  would  have  the  benefit  of  that. 
Upon  the  face  of  the  instrument  the  power  is  given  to  a  person 
who  is  tenant  for  life,  with  remainder  to  his  wife  for  life,  to  limit 
the  reversion  after  their  lives  to  such  one  or  more  of  the  children, 
as  he  should  think  proper;  and  upon  the  face  of  the  instruments  it 
appears  he  did  by  a  deed  dated  the  loth  of  July,  1771,  reciting  the 
indentures  of  1747,  and  a  fine  levied,  in  consideration  of  natural 
love  and  affection,  and  in  performance  of  a  promise  and  agreement 
made  by  him  unto  and  with  his  son,  and  for  other  good  causes  and 
considerations,  appoint  the  reversion  to  his  eldest  son,  his  heirs 
and  assigns  forever.  By  other  deeds,  dated  the  .'^Oth  and  31st  of 
August,  in  pursTiance  of  a  contract  for  the  sale  of  the  estate  in  con- 
sideration of  £8000,  stated  to  be  paid  to  the  husband,  wife,  and 
son,  they  convey  to  the  use  of  Trefusis,  with  a  covenant  to  levy  a 
fine  ;  and  a  fine  was  levied. 
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[*  479]  *It  is  clear,  if  nothing  appeared  but  that  the  father  and 
mother,  seised  for  tlieir  lives  with  such  a  })ower,  appointed 
in  favour  of  their  son  in  fee,  and  afterwards  l)y  a  transaction  sep- 
arate from,  or  connected  with,  the  transaction  of  the  power,  sup- 
posing their  intention  had  been  to  give  the  entire  benefit  of  the 
reversion  to  their  eldest  son  after  such  appointment,  either  by  pre- 
vious or  subsequent  contract,  to  which  the  son  was  a  party,  they 
had  sold  the  estate  for  £8000,  the  full  value,  and  upon  the  face  of 
tlie  instruments  that  money  appeared  to  have  been  paid  to  the 
three,  in  law  and  equity  that  would  have  been  a  payment  to  them 
according  to  the  interests  they  had  in  the  estate ;  and  the  purchaser 
would  be  s{ife,  as  the  money  got  home  to  the  three  persons  entitled  ; 
and  how  they  disposed  of  it  afterwards  as  tt)  their  respective  inter- 
ests was  not  of  any  importance  to  him. 

But  it  is  stated  that  if  a  person  executes  a  power  for  his  own 
benefit,  that  is  an  objection  that  cannot  be  waived  by  a  person 
participating  in  the  benefit  arising  from  that  transaction ;  and 
therefore  the  circumstance  that  the  eldest  son  waives  the  objection 
is  not  sutiicient  if  the  younger  children  are  discontented;  for  they 
are  entitled  to  tlie  benefit  of  the  settlement,  unless  the  interest 
vested  in  them  has  been  dislodged  and  divested.  It  is  truly  said 
this  Court  will  not  permit  a  party  to  execute  a  power  for  his  own 
benefit.  In  Lord  Sandioicli's  case  a  father,  having  a  power  of 
appointment,  and  thinking  one  of  his  children  was  in  a  consump- 
tion, appointed  in  favour  of  that  child;  and  the  Court  was  of 
opinion  that  the  purpose  was  to  take  the  chance  of  getting  the 
juoney  as  administrator  of  tliat  child.  T(t  bring  this  case  within 
that,  it  is  said  if  there  is  any  ground  for  suspicion  that  the  execu- 
tion of  the  power  was  for  the  benefit  of  tlie  party  execut- 
[*  480]  ing,  tlie  Court  must  act  upon  *  it  as  a  judicial  suspicion. 
I  am  extremely  apprehensive,  I  should  make  great  havoc 
in  many  considerable  titles  by  adopting  that  principle;  for  upon 
the  cases  to  which  I  allude  it  is  extremely  familiar  that  a  person 
having  a  settled  estate  and  an  unsettled  estate  executes  his  power 
in  order  to  acquire  the  fee  of  the  former,  giving  to  the  uses  of  the' 
settlement  the  fee  of  the  unsettled  estate ;  and  the  Court  would  go 
a  great  way,  and  would  make  great  havoc  among  titles  by  holding 
tliat  afterwards,  at  a  considerable  distance  of  time,  or  immediately 
(for  there  must  be  regard  to  the  intervening  circumstances) ;  as  sucli 
a  transaction  took  place  between  parties,  who  might  take  improper 
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advantages  in  their  dealings  upon  the  estate,  they  must  prove  that 
they  did  not. 

If  there  is  not  sutticient  upon  the  face  of  the  instruments  to  shake 
the  title,  what  is  there  u})on  the  face  of  the  abstract,  supposing  all 
the  purchasers  had  notice,  beyond  what  appears  upon  the  face 
of  the  instruments,  to  authorise  this  Court  to  say  this  power  is 
not  well  executed  in  law ;  or,  if  it  is,  that  it  is  not  well  executed 
in  equity  ?  The  few  circumstances  are  these.  Abney,  tlie  father, 
entered  into  a  contract  with  Trefusis  for  the  sale  of  the  estate  to 
him ;  previous  certainly  to  the  execution  of  these  instruments, 
which  shows  an  inconsistency  in  the  recital,  stating  the  contract  to 
be  with  the  father  and  son,  unless  there  was  a  subsequent  con- 
tract. He  states,  in  a  case  for  the  opinion  of  Mr.  Duane,  that  he 
had  entered  into  a  contract.  The  opinion  was,  that  a  title  could 
not  be  made  unless  an  appointment  was  executed  to  the  son  of  age. 
The  father  does  make  that  appointment.  It  does  not  appear  that 
the  estate  sold  for  less  than  its  value ;  that  the  sou  got  less  than 
the  value  of  his  reversionary  interest.  But  the  estate  becoming 
his  absolutely  by  the  appointment,  he,  by  an  instrument  affected 
by  nothing  but  the  contents  of  it  as  the  owner  of  the  rever- 
sion, *  accedes  to  the  purchase,  conveys  with  his  father  and  ['481] 
mother,  in  consideration  of  £8000,  and  the  parties,  taking 
the  conveyance,  pay  the  money  to  the  father,  the  motlier,  and  the 
son,  to  be  dealt  with  according  to  their  respective  interests ;  that 
is,  according  to  their  rights  in  the  land ;  and  though  the  contract 
with  Trefusis  was  only  to  substitute  money  for  the  estate,  there 
was  nothing  to  show  that  the  son  was  not  to  receive  a  due  propor- 
tion of  the  money  when  the  contract  was  afterwards  executed  by 
the  deed,  in  which  he  joins,  and  with  his  father  and  mother  re- 
ceives all  the  money.  •  Upon  the  question,  therefore,  whether 
those  possibilities  and  probabilities  are  sufficiently  evidenced  by 
anything  to  show  that  this  is  not  a  good  title,  my  opinion  is  that 
,it  is  a  good  title.  1  say  nothing  as  to  what  is  to  be  done  upon 
that;  whether  it  is  such  a  title  as  the  Court  will  according  to  its 
present  course  com])el  a  purhaser  to  take.    1  will  hear  that  argued. 

After  argument  upon  the  costs  :  — 

The  Lord  Chancellor  :  —  [482] 

I  am  firmly  of  opinion  that  the  title  to  the  legal  estate, 
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attending  to  all  that  could  be  known  from  the  abstract,  is  a  good 
title,  and  such  as  a  purchaser  must  accept ;  for  I  should  very  reluc- 
tantly lay  down  that  notice  from  opinions  in  an  abstract,  or  any- 
thing that  appears  upon  a  deed,  that  there  may  by  possibility  be 
reason  to  suspect  what  I  cannot  know,  and  may  not  be  true,  that 
the  title  is  bad  is  such  a  notice  as  would  affect  a  purchaser.  The 
vendors  were  right  to  abstain  from  making  applications  to  tlio 
younger  children.  It  was  not  the  duty  of  the  vendors  to  take 
steps  to  bring  the  title  into  (question. 

As  to  the  costs,  if  the  question  was  no  more  than  a  question  of 
title,  I  should  act  hardly  Ijy  the  defendant  by  not  giving  the  title 
the  credit  of  making  him  pay  the  costs ;  for'it  would  help  the  title. 
But  I  shall  give  no  costs :  the  plaintiff  having  contended,  on  a 
grave  ground,  but  unsuccessfully  upon  the  evidence,  that  the  acts 
done  in  putting  up  the  estate  to  sale  again  amounted  to  an  accept- 
ance of  the  title,  at  least  as  to  all  except  the  six  acres. 

The  exceptions  were  disposed  of  accordingly,  and  the  decree 
made  for  a  specific  performance  of  the  contract  without  costs, 

Cuninghame  v.  Anstruther. 

L.  K.  2  H.  L.  Sc.  22.?--J4;{. 

Marriage  Settlement.  —  Poicer  of  Apj)nlvlme)it.  —  Express  Reference  to  the 
Power  unnecessan/.  —  Appointments  from  lime  to  time  authorised  by  Power  of 
Division. 

[223]  Where  a  fatlier  was.  by  his  inarriaye  settl(Mneiit,  eiiipoNvered  to  divide 
at  discretion  Ihe  funds  in  which  the  children  had  an  expectant 
interest :  — 

Held,  that  he  could  not  deal  or  negotiate  witli  tlieni  in  executing  tlie  power. 

Per  the  Loitn  Ciiaxcell(jk.  —  A  parent  in  such  a  ca.se  purchasing  the 
interests  of  the  children,  one  of  them  being  only  eighteen  years  of  age,  is  a 
transaction  wholly  inconsistent  with  that  protection  wliicli  the  law  of  every 
civilised  country  affords  to  childi-en:  and  would  not  be  permitted  without  the 
fullest  evidence  of  an  intention  authorising  it. 

Held,  reversing  the  decree  below,  that  releases  or  discliarijes  granted  l.y  the 
children  to  the  father,  in  consideration  of  money  iiaynients  made  by  iiim, 
formed  no  bar  to  their  snbse([ucnt  claims  under  the  settlement.  —  sucli  re- 
leases or  discharges  notwithstanding. 

Per  Lord  Cni.r.MsroiiD.  — Tiie  donee  of  a  power  may  execute  it  without 
referring  to  it,  and  without  taking  the  slightest  notice  of  it,  provided  the 
intention  to  execute  the  power  really  appears. 
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'I'lie  power  iii;iy  be  exercised  from  time  to  time  by  .several  appointments, 
to  suit  convenience  and  promote  advantage,  as  exigencies  arise,  or  as  expedi- 
ency may  sui!;gest. 

Per  Lord  Westuiiky.  —  Some  of  tlie  learned  Judges  of  tlie  Court  below 
seem  to  have  thought  that  the  power  required  an  execution  uhd  jlatu,  once  for 
all.  If  that  were  so,  no  appointment  to  a  child,  though  settled  in  life,  could 
take  place  until  all  the  other  children,  objects  of  the  power,  had  attained 
maturity. 

By  ante-nuptial  contract  of  marriage,  dated  the  26th  of  March, 
182(S,  between  James  Anstruther,  W,  S. ,  and  Miss  Marian  An- 
struther,  daughter  of  Sir  John  Anstruther,  of  Anstruther,  Bart., 
£4000,  contributed  by  the  intended  husband,  and  all  the 
property  tlien  *  belonging  to  the  intended  wife,  or  which  [*  224] 
she  might  acquire  during  the  marriage,  were  settled  upon 
them  "  in  conjunct  fee  and  life-rent,  and  on  the  children  of  the  mar- 
riage in  fee,"  — the  deed  declaring  that,  in  the  event  of  there  being 
two  or  more  children,  the  father,  or  the  mother,  if  she  survived 
liim,  should  have  power  to  divide  and  apportion  among  them  the 
£4000  ;  while  with  respect  to  the  wife's  property,  a  similar  power  of 
distribution  was  conferred  on  the  parents  jointly  or  the  survivor  of 
them  ;  and  it  was  provided  that,  failing  such  division,  the  children 
should  take  share  and  share  alike  in  full  satisfaction  of  legitim.^ 

At  the  date  of  the  marriage  Miss  Anstruther  had  £8000,  and  she 
afterwards  unexpectedly  succeeded  to  upwards  of  £50,000  on  the 
death  of  her  nephew.  Sir  John  Anstruther,  Bart.  The  clause  as  to 
her  property  specially  declared  that  "  it  should  be  in  the  power  of 
the  spouses  jointly,  and  the  survivor  of  them,  at  any  time  of  their 
lives,  or  even  on  death-bed,  to  divide  and  proportion  the  same 
among  tlie  said  children  as  they  should  think  proper. " 

There  were  three  children,  all  daughters,  the  sole  issue  of  this 
marriage,  namely,  Mrs.  Smith  Cuninghame,  Mrs.  Mercer,  and  Miss 
Lucy  Anstruther. 

Mrs.  Smith  Cuninghame 's  marriage  took  place  in  1847,  when  she 
was  but  eighteen  years  of  age  ;  her  father  and  mother  (]\Ir.  and  Mrs. 
(Anstruther)  being  parties  to  the  ante-nuptial  contract,  and  paying 
£5000  upon  trust  for  the  benefit  of  Mr.  and  Mrs.  Smith  Cuning- 
hame and  their  children,  there  being  a  declaration  in  the  deed  that 
Mrs,  Smith  Cuninghame  accepted  the  £5000  not  only  in  satisfac- 
tion of  legitim,  but  also  in  satisfaction  of  all  claims  that  might  be 
open  to  her  under  her  parents'  marriage  settlement  of  1828. 

^  See  Lord  Chelmsfoi;i>'s  opiuinu,  inj'in,  where  tlie  elau.ses  are  fully  set  out. 
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Ill  1859  Mrs.  Anstruther  died,  survived  by  her  husband.  Tn 
1861  their  second  daughter,  Mrs.  Mercer,  married  Mr.  Mercer; 
and  on  that  occasion  Mr.  Anstruther  paid  tlie  trustees  £5000,  the 
marriage  contract  containing  a  declaration  by  Mrs.  Mercer  similar 
to  that  of  her  sister  (Mrs.  Smith  Cuninghame).  that  the  said  sum 
of  £5000  was  accepted  by  her  in  satisfaction  not  only  of  legitiin, 
but  also  of  all  claims  under  the  marriage  settlement  of  1828. 

Having  thus  seen  his  two  elder  daughters  disposed  of 
[*225]  in  matrimony,  *Mr.  Anstruther  selected  to  be  his  own 
second  wife  Miss  .(Anderson,  whom  he  married  on  the  lltli 
of  October,  1866,  having  previously,  on  the  8th  of  that  month,  ex- 
ecuted a  trust  disposition  and  settlement,  the  first  purpose  of  whicli 
was,  "  to  pay  over  or  invest  £20,000  for  the  sole  use  and  benefit  of 
his  yoiuigest  daughter  Lucy,  declaring  that  the  amount  sliould  be 
in  full  .'satisfaction  of  le.gitim,  and  of  all  claims  under  the  settle- 
ment of  1828.  This  deed  was  signed  by  Miss  Lucy  in  token  of 
her  acquiescence.  The  second  purpose  of  the  deed  was  expressed 
by  a  direction  to  the  trustees,  "  to  hold  and  invest  £.'50,000  "  for  the 
benefit  of  Mr.  Anstruther's  second  wife,  to  pay  her  the  interest 
thereof  for  her  life  if  she  should  survive  him,  and  after  her  death 
for  the  benefit  of  the  children  "  to  be  procreated  of  the  intended 
marriage,"  whom  failing,  to  the  husband's  own  nearest  lioiis  and 
assignees. 

Seven  months  after  his  second  marriage  ]\Ir.  Anstruther  died, 
survived  by  his  second  wife.  There  has  been  no  issue  of  their 
marriage. 

On  the  olst  of  December,  1867,  Mr.  and  ]\ris.  Smith  Cuning- 
hame commenced  the  action  out  of  wliich  tlio  present  appeal  arose 
against  tlie  widow,  Mrs.  Anstruther,  and  against  Miss  Lucy  An- 
struther, and  also  against  the  deceased  Mr.  Anslrutlier's  trustees, 
requiring  them  to  separate  his  funds  from  those  of  his  first  wife; 
calling  also  for  a  declarator  that  there  had  been  no  proper  appor- 
lionment  of  the  mother's  estate  or  of  the  £4000  ;  and  insisting  that 
the  pursuers  were  entitled  to  one-third  of  the  provisions  contained 
in  the  marriage  settlement  of  1828,  giving  credit  for  the  £5000 
already  received. 

It  was  decided  by  the  Court  of  Session,  First  Division  (diss. 
Lords  Neavks,  Akdmillan,  and  Kinlocii),  that  all  claim  on  the 
j)art  of  Mr.  and  Mrs.  Smith  Cuninghame  under  the  marriage  settle- 
ment of  1828  was  (excluded  bv  the  discharge  or  release  contained 
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in  their  own  marriage  settlement  of  1847.  The  Court  below,  there- 
fore, on  the  11th  of  July,  1870,  assoilzied  the  defenders  from  the 
conclusions  of  the  summons,  and  found  the  pursuers  liable  in 
costs. 

*  Mrs.  Mercer  with  her  husband  sued  for  a  third  share    [*226] 
of    the  funds  provided  l)y  the  settlement  of  1828,  giving 
credit  for  the  £5000  already  received. 

On  the  6th  of  March,  1871,  the  Court  of  Session  decided  against 
lier  as  to  the  £4000  which  came  from  her  father;  but  decided  in 
her  favour  as  to  the  funds  which  came  from  her  mother;  the 
Court  liolding  that  Mrs.  Mercer's  case  differed  from  that  of  Mrs. 
Smith  Cuninghame,  inasmuch  as  at  the  date  of  Mrs.  Mercer's 
marriage  the  property  liad  become  vested  in  herself  and  her  sister 
Miss  Lucy  (3rd  Series,  vol.  ix.  p.  618).  This  was  ruled  ]>y  seven 
Judges,  Lord  Deas  dissenting. 

Against  this  judgment  of  the  11th  of  July,  1870,  Mr.  and  Mrs. 
Smith  Cuninghame  appealed  to  the  House,  having  for  their  coun- 
sel the  Solicitor-General  (Sir  George  Jessel,  Q.  C.)  and  tlie  Dean 
of  Faculty.  ^ 

Mrs.  Anstruther  and  Miss  Lucy  put  in  their  answer  and  also 
their  cross-appeal,  being  represented  at  the  bar  by  the  Lord 
Advocate   (Mr.    Young,   Q.  C. )  and  Sir  Eoundell  Palmer,   Q.  C. 

The  following  opinions  were  delivered  l)y  the  Law  Peers:  — 

The  Lord  Chancellor  (Lord  Hatherley)  :  — 

My  Lords,  the  question  in  this  case  is  as  to  the  legal  effect  to  he 
given  to  the  original  marriage  settlement  of  1828,  —  to  the  two 
settlements  executed  on  the  marriages  of  Mrs.  Cuninghame  and 
Mrs.  Mercer,  respectively,  — and  to  the  £20,000  made  over  to  Miss 
Lucy  Anstruther,  for  which  she  gave  her  discharge.  The  ultimate 
conclusion  come  to  in  Mrs.  Cuninghame 's  case  by  the  majority  of 
tlio  learned  Judges  below  was,  that  the  £5000  provided  in  her 
settlement,  coupled  with  the  release  or  discharge  whicli  slie  gave, 
operated  as  a  complete  extinguisliment  of  her  rights  under  the 
marriage  settlement  of  1828,  and,  therefore,  of  course,  the  conse- 
tjuenee  was  an  absolute  failure  of  her  action. 

'  Mr.    (lurdou,    C^.  C,   the    Dean    of  when  His  Lordship  held  tlie  office  of  Eug- 

I'aculty,  doubted  whether  lie  ought  not  to  lish  Solicitor-General,  it  was  determined 

lead  the  English  Solicitor-General  as  he  tliat    he    shouM     precede    the    Dean    of 

does  the  Scotch.     Hut  Lord   Westiihry  Faculty, 
cleared  the  difficulty  by  mentioning  thai 
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lu  Scutlaiul,  as  here,  when  there  is  a  power  of  appcjr- 
[*  227]  tioument  of  *  this  description  existing  in  tlie  parent,  he 
need  not  exercise  it  over  the  whole  fund  at  one  time ;  he 
may  apportion  it  at  intervals  as  the  exigencies  of  his  family 
require.  The  very  object  of  such  a  power  is  to  provide  for  such 
exigencies  as  they  occur. 

One  argument  which  was  pressed  upon  us  for  a  different  con- 
struction was,  that  the  interest  being  a  si^es  successionis,  contingent 
during  the  lifetime  of  both  the  father  and  the  mother,  it  might 
have  failed  in  both  of  the  funds  had  Mrs.  Cuninghame  predeceased 
the  distribution  and  the  period  of  her  acquiring  a  complete  and 
absolute  interest  in  it;  and  therefore  it  was  contended  that  the 
payment  of  the  £5000  on  the  part  of  the  father  might  be  regaided 
(as  some  of  the  learned  Judges,  vvlio  were,  in  fact,  the  majority, 
decided)  as  a  purchase  by  the  father  of  the  absolute  right  to  all  the 
interest  of  the  child  in  the  fund,  and  not  as  an  apportionment  of 
the  fund  itself.  Now  it  appears  to  me  that  'there  are  two  reasons 
very  strongly  weighing  against  sucli  a  conclusiun.  In  the  first 
place,  the  very  notion  of  a  parent  bargaining  ^vith  his  child,  in  the 
language  used  by  the  learned  Judges  in  Scotland,  entering  into  a 
transaction  witli  his  child  for  the  purpose  of  purchasing  her  sliare 
in  this  species  of  expectancy,  would  be  inconsistent  with  the  law 
which  has  prevailed,  I  apprehend,  in  every  country  as  to  the  pro- 
tection of  a  child's  interest  —  such  a  protection  as  makes  it  very 
difficult  indeed  for  a  parent  under  any  circumstances  to  deal  with 
a  child;  and  certainly  does  not  render  it  })Ossible  for  him  to  do  so 
without  the  child  being  fully  informed  of  all  the  rights  vested  ia 
such  child.  Therefore  one  would  hesitate  at  any  time  to  give  to 
an  instrument  the  construction  of  a  bargain  on  the  part  of  the 
parent  in  respect  of  an  expectant  interest  on  the  part  of  his  child. 

Xow  here  the  child  was  not  of  full  age.  Slie  was  only  eighteen, 
and  she  had  to  look  to  the  ])arent,  and  to  that  parent  only,  for 
protection.  Some  of  the  learned  Judges  say  that  the  intended 
spouse  might  have  afforded  her  sufficient  protection.  They  seem 
to  think  that  that  actually  was  the  case,  and  that  she  was  so  pro- 
tected. But,  1  think,  according  to  any  .system  of  law  that  can  be 
administered  in  any  civilised  country,  it  could  not  lie  ])erniitted 
that  a  parent,  without  the  fullest  evidence  of  such  being  the  in- 
tention, and  the  circumstances  of  the  case  warranting  tha 
[*  228]    intention  and  *  warranting  the  transaction,  should  become 


R.  C.  VOL.  XXI.]  POWER,  517 

No.  17.  —  Cuninghame  v.  Anstruther,  L.  E.  2  H.  L.  Sc.  228,  229. 


the  purclia.ser  of  an  unascertained  interest  in  the  chihl,  an  in- 
terest which  could  never  be  ascertained  if  the  chihl  died  in  the 
mother's  lifetime,  for  a  sum  of  money  paid  down,  when  the  child's 
necessities  required  it,  at  the  period  of  her  marriage. 

But  I  think  there  is  abundant  evidence  to  show  that  the  parties 
did  not  intend  anything  of  the  kind.  In  the  first  place  the  father 
and  mother  joined.  If  it  was  an  interest  to  be  acquired  by  the 
father,  why  did  the  mother  join  at  all  ?  In  the  next  place,  there 
is  no  previous  recital  of  the  settlement  until  we  come  to  the  dis- 
charge, and  when  we  come  to  the  discharge  we  find  it  to  be  an 
express  discharge  of  all  rights,  and  "  all  claims  whatsoever,  by  or 
through  the  death  of  her  said  father  or  mother,  or  by  the  contract 
of  marriage  entered  into  between  her  said  father  and  mother,  and 
as  the  share  or  division  hereby  allotted  to  her  of  her  said  father 
and  mother's  property  settled  by  the  said  contract. " 

Now  it  seems  to  me  that  there  is  quite  plain  and  sufficient  refer- 
ence to  the  instrument  and  to  the  object  and  intent  of  the  parties 
in  tlie  very  form  there  used,  and  though  it  is  quite  true  that  it 
goes  on  to  give  a  general  release  of  her  father's  property  under  any 
circumstances  whatever,  yet  even  that  is  not  inconsistent  with  the 
original  settlement,  because  in  the  original  settlement  whatever 
portions  the  children  were  to  take  under  the  settlement  of  182S  are 
there  expressed  to  be  in  discharge  of  whatever  share  they  might 
be  entitled  to  of  the  parent's  })roperty,  either  by  way  of  /ei/itun, 
portion  natural,  or  (jtherwise.  So  that  it  is  only  repeating  tlie 
effect  intended  to  be  given  to  the  original  settlement  and  to  the 
taking  under  that  settlement. 

The  argument  was,  that  it  operated  as  an  appointment  to  her  of 
the  £5000,  and  a  discharge  by  her  of  all  further  interest  in  the 
existing  fund,  and  that  thereupon  there  w\is  an  actual  handing 
over  of  the  residue  of  the  fund  to  the  other  two  children. 

I  do  not  think  that  tlie  instrument  bears  at  all  that  construc- 
tion, and  it  is  a  construction  which  one  would  not  place  upon  it 
miless  some  \'ery  clear  Avords  to  that  effect  occurred.  For  observe 
what  might  happen,  and  what,  in  fact,  really  did  happen.  On  tlie 
next  daughter  marrying,  Mr.  Anstruther  does  the  same  thing ;  he 
gives  £5000  in  the  same  form,  and  with  the  same  dis- 
charge, and  *  there  is  very  little  doubt  that  if  Lucy  had  [*  229] 
married  the  form  would  have  been  exactly  the  same  in  her 
case,  or  at  least  it  might  have  been   so,   so  that  he  might  have 
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made  three  apptnntiiients  of  £.3000  each.  And  ha\iiig  thus  pro- 
vided £1 0,000  out  of  the  £60,000,  he  might  have  said  the  fund 
will  now  go  back  to  the  parties  who  provided  it;  so  that  the  pro- 
visions originally  contemplated  would  never  have  taken  effect. 
JUit  that  would  be  an  entire  contradiction  of  the  whole  sf'o]>e  and 
frame  of  the  original  settlement,  which  was  that  the  children  were 
to  take  the  whole,  except  where  it  was  disposed  of  for  onerous 
consideration. 

It  appears  to  me  that  this  dealing  with  this  sum  of  X.IOOO  could 
only  take  effect  as  an  apportionment  />ro  ta iitu  of  the  fund,  leaving 
the  rest  of  the  fund  to  be  apj)ortioned.  Tt  was  said  even  by  those 
who  opposed  Mrs.  Cuninghame's  claim  that  they  could  not  put 
their  argument  so  high  as  to  say  that  the  parent  had  no  right  to 
increase  her  portion  if  he  thought  Ht. 

Tt  was  conceded,  as  regarded  the  father,  tliat  however  he  niight 
be  iiimself  protected  by  the  discharge,  he  was  ]U)t  hiniseU'  pre- 
vented from  making  a  further  apportionment  if  he  thought  fit. 

When  we  come  to  Mrs.  Mercer's  case  the  sole  difference  is  this : 
The  mother  having  died,  that  interest  which  had  been  previously 
a  spes  successionis  became  absolute  in  Mrs.  Mercer  as  regards  the 
mother's  property,  subject  only  to  the  life-rent  of  the  father. 

The  learned  Judges  were  unanimous,  T  think,  upon  this  case  of 
Mrs.  Mercer  in  setting  aside  the  discharge  in  Mrs.  Mercer's 
settlement. 

Lord  Chelmsford.  —  Lord  Dk.vs  differed  (Court  of  Session,  .'ird 
Series,  vol.  viii.  p.  1028). 

The  LoKU  Changelloh.  — Bui  the  other  Judges,  I  think,  ;dl 
concun-ed,  because  they  said  that  in  Mrs.  Mercer's  case  the  dis- 
charge was  made  in  ignorance  of  her  position,  that  there  was  igno- 
rance of  the  true  state  of  the  case  as  regarded  her,  namely,  that  she 
\V(»uld  be  placed  in  a  much  more  favoui;dilc  position  tlian  (hat  of 
Mrs.  (Juninghanu'  by  the  circumstance  of  her  niotlK')''s  dcatli  and 
her  having  acquired  a  positive   interest  in  this  fund  with   which 

she  was  parting  to  so  large  an  extent. 
[*2o0]  *I  ap})reh(*nd  that  what  has  ha])pened  is  this:  An  ap- 

portionment w^as  made,  first  of  £r)000,  part  of  the  fund,  to 
Mns.  Cuninghame,  and  her  discliarge  has  not  prevented  her  having 
any  other  part  that  may  be  uiuipportioned.      And  ^frs.  Mercer  is 
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placed  ill  the  same  pcjsitioii.  So  that  the  two  siinis  of  £5000  hav- 
ing been  taken  out  of  the  fund,  it  now  remains  to  be  seen  what  is 
to  he  done  with  the  rest  of  it. 

Then  there  is  tlie  dealing  witii  Lucy,  which  is  subject  to  the 
same  remarks,  namely,  that  there  is  an  express  recital  that  it  is 
intended  to  operate  by  way  of  apportionment  of  the  fund,  and  there 
i^  a  discharge  by  Lucy,  as  in  the  other  deeds.  Therefore,  it 
appears  to  me  that  the  proper  conclusion  to  come  to  is,  that  the 
£20,000  made  over  to  her  must  be  taken  as  an  apportionment  of 
the  fund  pru  taiito.  So  that  the  sum  of  £30,000  out  of  the  whole 
fund  has  been  apportioned.  It  is  said  that  the  £;)0,000  exhausts 
the  whole  fund.  We  have  every  reason  to  suppose  that  it  does 
not;  but  that  must  be  a  subject  of  inquiry,  and  the  surplus,  when 
ascertained,  will  have  to  be  divided  among  these  three  ladies  in 
equal  proportions.  1  think  that  that  in  substance  really  reaches 
the  whole  of  the  case  we  have  before  us.  It  may  be  reduced  to 
these  simple  propositions  :  —  the  first  being  that  the  children,  in 
the  event  of  the  fund  not  being  alienated  for  onerous  cause  already, 
had  the  right  which  has  now  accrued  in  the  two  funds,  that  of  tlie 
father  and  that  of  the  mother;  secondly,  the  sinn  paid  over  to  the 
Hrst  child,  and  accepted  by  her  as  her  allotted  portion,  does  not 
operate  to  bar  and  sweep  her  out  of  the  whole  benefit  to  be 
derived  from  the  settlement,  but  only  operates  pi^u  tanto  as  far  as 
the  £5000  goes;  and,  thirdly,  the  sum  allotted  to  Mrs.  Mercer  in 
cfl'ect  amounts  to  a  similar  appointment  of  the  £5000  apportioned 
to  her.  And  therefore  your  Lordships  will  have  to  make  a  declar- 
ation that  the  settlements  of  Mrs.  Ouninghaine  and  Mrs.  Mercer 
are  respectively  appointments  o'r  apportionments  under  the  power 
contained  in  the  settlement  of  1828.  But  the  alleged  release  con- 
tained in  each  of  those  settlements  does  not  amount  to  or  effect 
any  bar  to  the  right  of  participation  in  any  portion  of  the  property; 
subject  to  the  power  of  apportionment  which  may  not  be  appor- 
tioned under  that  power.  And  that  the  release  given  by  the  third 
child  in  the  same  way  does  not  operate  as  barring  her  from 
*  taking  any  share  in  the  remaining  fund,  and  that  the  gift  [*  281] 
made  by  the  trust  settlement  of  1866  of  £20,000  to  the 
thinl  daughter  Lucy  is  also  an  appointment  to  Lucy  under  the 
power,  which  it  was  fully  competent  to  the  donee  to  make,  and 
then  to  order  that  if  the  two  sums  of  £5000  and  £20,000  do  not  in 
the  aggregate  amount  to  the  whole  of  the   funds  brought  into  the 
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two  settlements,  the  balance  of  those  funds  is  unappointed  prop- 
erty, and  is  distributable  under  the  trusts  of  the  settlement  of 
1828  among  the  three  children  in  equal  shares;  and  tliat  there 
must  be  an  in([uiry  in  order  to  ascertain  of  wliat  those  funds 
consist. 

I  ought  to  add  that  the  LouD  CiiANCELLOK  of  Ireland  (Lord 
O'Hagan),  who  was  present  at  the  hearing  of  this  case,  concurs  in 
the  opinion  which  I  have  expressed,  that  the  sums  advanced  to 
]\Irs.  Cuninghame  and  Mrs.  Mercer  were  in  eti'ect  appointments, 
and  that  they  were  not  debarred  from  sharing  in  the  fund  which 
might  remain  nnappointed  and  unappropriated.  I  am  not,  of 
course,  able  to  say  that  he  has  known  absolutely  all  that  I  have 
now  stated,  but  he  assents  to  my  conclusions. 

Lord  Chelmsfoki)  :  — 

My  Lords,  the  ([uestions  u})on  this  a])peal  may  be  conveniently 
considered  under  the  following  heads:  — 

(1.)  What  is  the  nature  of  the  right  or  interest  which  the  chil- 
dren of  Mr.  and  Mrs.  Anstruther  took  under  their  parents'  mar- 
riage contract  'i 

(2.)  Was  the  power  of  apportionment  amongst  tlieir  children 
contained  in  that  marriage  contract  duly  exercised  b}^  the  obliga- 
tion which  the  parents  jointly  took  upon  themselves  in  Mrs. 
Cuninghame 's  marriage  contract,  and  Mr.  Anstruther  alone  in 
Mrs.  Mercer's  marriage  contract,  to  pay  £5000  to  trustees  in  trust 
for  them  and  their  children  respectively,  and  l)y  the  acceptance  by 
each  of  them  of  that  sum  in  satisfaction  of  all  claims  which  they 
had  under  the  marriage  contract  of  their  parents  ? 

(3.)  Is  there  any  ground  for  the  reduction  of  tlie  clause  of  dis- 
charge in  Mrs.  Cuninghame's  and  Mrs.  Mercer's  nuirriage  contract, 
or  either  of  them  ? 

(4.)  Assuming  that  the  sums  of  £5000  luiid  to  trustees 
[*  232]  for  Mrs.  *  Cuninghame  and  Mrs.  Mercei on  ilicii' lesiiective 
marriages  were  proper  exercises  of  the  power  of  apportion- 
ment, and  that  the  £20,000  given  to  Lucy  Anstruth(  i  b\  lier  father 
upon  his  second  marriage  was  also  a  good  njijiovtioniucnt  of  that 
sum  t(j  lier,  and  that  these  several  sums  did  not  exhaust  tiic  fund 
over  which  the  power  existed,  h(j\v  is  tlie  iuiaj)]iro])riiit(>d  fund 
remaining  after  the  apportionments  to  be  dealt  with  ? 

The  nature  of  the  rirdit  and  interest  of  the  children  under  the 
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luaiTifige  contract  of  ]\Ir.  and  Mrs.  .Vustriitlier  pccni.s  to  mo  to  ailniit 
(if  little  dispute.  In  each  case  of  tiie  property  ))r(niglit  into  settle- 
ment the  fee  Avas  in  the  party  from  whom  it  proceeded,  subject 
respectively  to  a  life-rent  in  tlie  other  surviving;  and  the  children 
Iiad  a  succession  which  has  been  indill'erently  called  a  s/^e.s  succes- 
sionis  and  a  protected  interest;  but  whatever  its  proper  name,  it 
was  a  contingent  right,  which  could  have  been  defeated  by  a  dispo- 
sition for  onerous  causes,  but  not  by  a  gratuitous  alienation. 

IJjDon  the  death  of  both  their  parents  the  children  would  have 
been  entitled  equally  to  the  whole  of  the  property,  whether  derived 
from  their  father  or  their  mother,  unless  the  power  of  apportion- 
ment amongst  them  contained  in  the  marriage  contract  were  dulv 
exercised.  That  power,  as  to  the  father's  £4000,  is  reserved  to 
him  to  divide  and  proportion  as  he  should  think  proper  in  favour 
of  the  children,  and  the  mother  surviving  him  was  to  have  the 
same  power ;  and  as  to  the  property  provided  by  the  mother,  the 
power  to  divide  and  proportion  it  among  the  children  was  given 
to  the  parents  during  their  joint  lives,  and  afterwards  to  the  sur- 
vivor;  and  in  both  cases,  failing  any  division,  the  provisions  were 
to  be  divided  among  the  children  equally,  share  and  share  alike. 

Tiie  next  question,  therefore,  to  be  considered  is,  whether  this 
[lower  of  apportionment  amongst  the  children  was  duly  exercised 
by  the  obligation  to  pay  £5000  to  trustees  under  Mrs.  Cuninghame's 
and  Mrs.  Mercer's  marriage  contracts  respectively,  and  their 
acceptance  of  those  sums  in  satisfaction  of  all  their  claims  under 
the  marriage  contract  of  their  parents.  There  is  no  difference  in 
the  cases  of  these  two  children,  except  that  at  the  time  of  Mrs. 
Mercer's  marriage  her  mother  was  dead,  and  the  obligation  to  pay 
the  £5000  was  undertaken  by  the  father  survi^■ing.  The 
clause  of  *  discharge  of  their  claims  is  in  the  same  terms,  [*233] 
mutatis  mutandis,  in  the  marriage  contracts  of  each  of  the 
daughters. 

Taking  Mrs.  Cuninghame's  as  the  example,  it  runs  thus:  — 

"  And  which  said  sum  of  £5000  is  hereby  declared  to  be,  and  the 
said  Maria  Anstrnther  hereby  accepts  of  the  same  in  full  satisfac- 
tion of  all  legitim,  portion-natural,  or  bairns'  part  of  gear,  and  of 
all  claims  whatsoever  which  she  (the  said  Maria  Anstrnther)  has 
in  any  manner  of  way  by  or  through  the  death  of  her  said  father 
or  mother,  or  by  the  contract  of  marriage  entered  into  between  her 
said  father  and  mother,  dated  24th  and  26th  days  of  March,  1828, 
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and  as  the  share  or  division  hereby  allotted  tn  lier  <if  lit-r  said 
fatlier  and  mother's  property  settled  l)y  said  coiitrael,  all  wliicli 
claims  are  hereby  settled  accordingly. " 

It  was  argned  on  the  part  of  the  appellants  tliat  tliis  could  not 
have  been  intended  as  an  execution  of  the  power  of  apportionment, 
because  tliere  was  no  reference  to  the  ])ower,  and  ])ecause  of  the 
release,  not  only  of  the  daughter's  claim  under  the  marriage  con- 
tract of  her  parents,  but  also  of  her  legitint,  })orti on-natural,  and 
bairns'  part  of  gear;  but  that  it  was  a  transaction  between  the 
father  and  daugliter,  by  which  he,  ])aying  the  £r)000,  not  out  of 
the  trust  funds,  but  from  his  own  moneys,  purchased  the  release 
of  his  daughter's  claims  for  his  own  benefit ;  and  that  this  opened 
to  the  appellants  the  grounds  of  reduction  of  the  clause  of  discharge 
upon  which  they  insisted. 

It  appears  to  me  that  the  oljligation  to  pay  tJie  £r)000  was 
i)itended  to  be,  and  was  understood  by  all  parties  to  be,  an  execu- 
tion of  the  power  of  apportionment.  Little  reliance  can  be  placed 
upon  the  circumstance  that  the  clause  contains  no  express  reference 
to  the  power.  As  Lord  St.  Lkonai{I)S  says  in  his  book  on  ro\sers 
(8th  ed.  ]).  2S9),  a  donee  of  a  power  may  execute  it  without  refer- 
ring to  it,  or  taking  the  slightest  notice  of  it,  provided  that  the 
intention  to  execute  it  appears.  And  the  reason  of  this  is  given 
in  Scrope's  Case,  10  i)o.  Eep.  511,  to  which  he  refers,  " '(^)uia  non 
refert  an  quis  intentionem  suam  declaret  verbis,  an  rel)us  ipsis, 
vel  factis. " 

Tt  appears  clearly  that  the  power  must  ha\e  been  in  the  contem- 
plation of  the  parties,  from  the  words  of  acceptance  of  the  £5000 
by  Mrs.  Cuninghame  in  satisfaction  {inter  alia)  of  the  share  or 
division  thereby  allotted  to  her  of  her  said  fatlier  and  mother's 
property  settled  by  tlic  marriage  contract.  It  seems  diflicult 
to  ]nit  an}'  other  construction  ujxm  these  words  than 
[*234]  *  that  of  an  acknowledgment  that  the  £5000  was  tlie 
share  or  division  which  Mr.  and  i\Irs.  Anstruther  had  the 
|>ower  to  allot  by  their  marriage  contract.  The  acc('])tance  of  this 
sura,  not  only  its  the  allotted  share,  but  also  in  satisfaction  of  the 
/cffitim,  portion-natural,  or  bairns'  part  of  gear,  which  is  used  as 
an  argument  against  its  being  an  exercise  of  the  power,  strengthens 
my  opinion  that  it  must  have  been  so  intended.  For  the  creation 
or  reservation  of  the  power  in  Mr.  and  Mrs.  Anstruther 's  marriage 
contract  is  immediately  followed  by  the  words  :  "  Which  ])rovisions 
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conceived  in  t'uvonr  of  the  cliild  or  children  of  tlie  said  marriage 
shall  be  in  full  satisfaction  to  them  of  all  hairns'  part  of  gear, 
legitiin,  portion-natural,  executry,  and  everything  else  that  they 
should  ask  or  claim  by  and  through  the  decease  of  the  said  James 
Anstruther,  their  father,  except  what  he  may  tliink  Ht  to  l)esto\v 
of  his  own  good  will  only. "  The  satisfaction  of  these  rights  and 
interests  would  liave  followed  upon  the  due  execution  of  the  power; 
and  therefore  it  was  unnecessary  that  itshoidd  Iku'C  been  expressly 
mentioned  ;  but  having  been  so,  it  shows  that  the  clause  must  have 
been  framed  with  direct  reference  to  tlie  power,  and  it  leaves  no 
doubt  in  my  mind  that  it  was  intended  to  be  an  exercise  of  it. 

An  objection  was  made  to  the  execution  of  the  power,  that  the 
appointment  of  the  £.'^000  to  the  daughters  respectively  was  not 
confined  to  them,  but  made  to  others  wdio  were  not  objects  of  tlie 
power.  This  is  answered  by  the  case  of  White  v.  St.  J>arhe,  1  V. 
&  B.  339  (p.  499,  ante),  in  which  it  was  decided  that  under  a 
power  to  appoint  among  children  interests  may  be  given  to  grand- 
children by  way  of  settlement,  with  the  concurrence  of  their 
mother  (an  object  of  the  power)  and  her  husband. 

Hiwiug  shown  that  the  £5000  given  to  the  daughters  u]iiin  their 
respective  marriages  was  in  exercise  of  the  power  of  apportion- 
mciit,  and  not  a  transaction  with  their  parents,  the  next  proposed 
(iue;!tion  as  to  the  reduction  of  the  clauses  of  discharge  in  their 
marriage  contracts,  and  all  the  evidence  given  as  to  their  ignorance 
of  their  rights  at  the  time  of  their  acceptance  of  the  £5000  in  satis- 
faction rif  their  claims,  falls  to  the  ground.  Because  if  a  |)arent 
has  a  power  of  appointing  a  fund  amongst  children  in  such  propor- 
tions as  he  may  think  proper,  he  pay  exercise  that 
*  power  at  his  own  will  and  pleasure;  and  whether  the  [*235] 
cliild  who  has  a  share  allotted  is  a  minor  or  of  full  aue, 
or  whether  he  knows  or  is  ignorant  of  the  extent  to  which  he 
might  eventually  become  entitled  in  succession,  or  whether  lie 
expressly  accepts  or  not  the  pi-ovision  which  is  made  for  him,  is 
wholly  immaterial,  as  he  can  by  no  possibility  control  the  parent 
in  liis  discreti<m  to  distribute  the  fund  amongst  tin-  cliildren  as  he 
thinks  proper. 

Mrs.  Mercer's  case  difl'ers  in  no  respect  in  the  character  of  the 
provision  made  for  her  upon  her  marriage  from  that  of  Mrs.  Cun- 
inghame. l>oth  were  in  exercise  of  the  power  of  apportionment  or 
neither,      ^lis.    ]\rercer's  release  of  lier  claims  could  oidv  be  re- 
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duced  upon  the  ground  of  its  Leing  a  transaction  witli  her  fatlier  in 
ignorance  of  her  rights  in  the  succession  to  her  mother's  [iroperty; 
and  if  it  were  of  that  character,  tlie  clause  in  Mrs.  Cuninglianie's 
marriage  contract  is  precisely  similar.  I  cannot  understand  if,  in 
Mrs.  Mercer's  case,  it  was  a  transaction  which  ought  to  he  re- 
duced, why  the  same  conclusion  was  not  adopted  in  favour  of  Mrs. 
Cuninghame.  The  Lord  Pkesidex  r  draws  this  distinction  hetween 
the  two  cases  :  "  When  Mrs.  Smith  Cuninghame  was  married  in 
1847  "  (he  says)  "  she  had  nothing  hut  a  contingent  claim  against 
either  her  father  or  mother  under  their  marriage  contract,  and  she 
was  receiving  a  present  consideration  in  money  for  a  discharge  of 
that  contingent  claim.  But  when  Mrs.  Mercer  was  'iuarried  in 
1861  she  had  much  more  than  a  contingent  claim  ;  she  had  a  joint 
fee  along  with  her  sister  Lucy  in  tlie  wliole  estate  of  which  her 
father  was  life-renter."  But  with  great  respect  the  (|uestion  in 
the  case  of  both  the  daughters  was  not  as  to  the  nature  of  their 
rights,  hut  as  to  their  knowledge  or  ignorance  of  them  :  and  in  lliis 
view  it  seems  to  be  immaterial  whether  the  interests  with  which 
they  were  respectively  dealing  were  contingent  or  vested.  If  they 
are  to  he  considered  as  transactions  which  may  be  reduced  on  the 
ground  of  ignorance  of  facts  which  disabled  tlie  daugliters  from 
exercising  a  right  judgment  whether  they  should  accept  the  £5000 
in  satisfaction  of  their  respective  claims,  the  case  of  Mrs.  Cuning- 
hame seems  to  be  stronger  in  favour  of  reduction  than  tliat  of  Mrs. 
Mercer,  as  she  was  a  minor,  and  her  natural  guardian,  her  father, 

does  not  a[)pear  to  have  afforded  her  the  ]»rotection  which 
[*2.")6]   she  was  entitled  to  expect  from  him.      I  could  *  not  avoid 

making  these  remarks  upon  the  interlocutors  of  the  Court 
of  Session  reducing  tlie  clause  of  discharge  in  Mrs.  Mercer's  mar- 
riage contract,  and  refusing  to  do  so  with  respect  to  a  similar 
clause  in  the  marriage  contract  of  Mrs.  Cuninghame,  altlK)Ugh,  as 
I  have  already  shown,  these  clauses  being  in  bt)th  cases  introduced 
into  the  cmitracts  in  the  exercise  of  the  power  of  ai)]tortionment 
contained  hi  Mr.  and\Mrs.  Anstruther's  maniage  contract,  reduc- 
tion of  them  is  out  of  the  question. 

There  only  remains  to  coiisirler  what  is  to  be  done  with  the  trust 
fund  which,  after  all  the  allotments  made  in  exercise  of  the  ])0wers 
of  .apportionment,  is  left  una])propriated.  T  do  not  think  tliat  by 
th.ese  allotments  the  j)arents  ])ut  it  out  of  their  power  to  increase 
the  jirovision  made  for  the  daughleis  ;  noi-  was  the  joint  }iower  in 
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^Ir.  iiiul  ^Irs.  Anstruther  so  exhausted  l)y  their  exercise  of  it  in 
Mrs.  Cuninghiime's  favour,  as  to  render  it  incouipetent  to  Mr.  An- 
struther survivintr,  to  make  an  addition  to  what  had  been  before 
given  to  her. 

Out  of  the  unappropriated  residue  of  the  fund  a  sum  of  £20,000 
was  given  to  trustees  by  Mr.  Anstruther  for  his  daughter  Lucy 
upon  the  occasion  of  his  second  marriage.  There  was  a  doubt  sug- 
gested in  argument  whether  this  ought  to  be  regarded  as  an 
appointment  of  the  fund  over  which  the  power  existed,  or  was  not 
rather  a  bargain  with  Lucy  out  of  Mr.  Anstruther's  own  property. 
He  certainly  entertained  the  idea  that  after  the  death  of  his  first 
wife  he  had  the  absolute  fee  in  her  property.  And  the  trust  dis- 
position and  settlement  upon  his  second  marriage  with  Miss 
Anderson  proceeds  upon  this  supposition.  He  thereby  assigns, 
dispones,  conveys,  and  makes  over  to  trustees  his  whole  means 
and  estate,  heritable  and  moveable,  real  and  personal,  in  trust 
after  payment  of  his  just  and  lawful  debts,  death-bed  and  fimeral 
charges,  and  the  expenses  of  carrying  the  trust  into  execution,  to 
pay  over  or  invest  the  sum  of  £20,000  for  the  sole  use  and  behoof 
of  Lucy  Anstruther  and  her  lieirs  and  assignees.  And  his  trustees 
are  to  hold  and  invest  the  sum  of  £30,000  for  payment  to  his 
promised  spouse  of  the  interest  during  her  lifetime,  and  after 
her  deatli  the  principal  to  tlie  cliildren  of  the  marriage.  The 
whole  of  the  settlement  has  more  the  appearance  of  a  disposition 
of  his  own  property  than  of  the  exercise  of  a  power  by 
*  which  his  authority  was  limited.  But  as  in  the  allot-  [*  237] 
ment  of  the  shares  of  the  two  other  daughters  the  provision 
for  Lucy  is  declared  to  be  in  full  satisfaction  of  all  claims  she  may 
have  for  bairns'  part  of  gear,  legitira,  portion-natural,  or  through 
the  marriage  contract  between  her  father  and  mother,  and  Lucy  in 
token  of  accepting  the  provisions  in  full  of  all  sucli  claims  sub- 
scribes the  settlement,  I  think  that  if  it  had  been  to  Lucy's  in- 
terest to  reject  this  provision  as  not  being  an  exercise  of  the  power 
of  apportionment  in  her  favour,  it  would  not  have  been  competent 
to  her  to  do  so ;  nor  can  her  sisters  successfully  contend  that  there 
has  been  no  due  exercise  of  the  power  to  the  extent  of  this  £20,000. 
But  the  £30,000  given  to  the  second  wife  could  only  be  a  valid 
disposition  if  Mr.  Anstruther  were  fiar  of  the  fund  remaining 
unapportioned  amongst  the  children  of  his  first  marriage,  V)ecause 
it  would  then  be,  as  the  Lord  Ordinary  said,  "  Subject  to  his  dis- 
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jxKsal  for  onerous  causes  or  just  and  rational  consideratiDU. "  l*)Ut 
lie  having  only  a  power  to  divide  and  proportion  tlie  fund  amongst 
the  children  of  the  tirst  marriage,  the  disposition  to  the  second 
wife  was  clearly  void,  as  she  was  not  an  object  of  the  i)ovver.  The 
residt  is,  that  the  whole  remaining  fund,  beyond  the  two  sums  of 
£5000  to  Mrs.  Cuninghame  and  Mrs.  Mercer,  and  the  £20,000  to 
Lucy  Anstruther,  comes  to  be  distributed  equally  amongst  the 
three  sisters,  share  and  shaie  alike,  according  to  the  provisions  of 
the  marriage  contract  of  Mr.  and  Mrs.  Anstruther. 

I  agree  with  my  noltle  and  learned  friend  in  the  judgment  which 
he  has  proposed  to  youi-  Lordships. 

Lord  Westbury  :  — 

My  Lords,  it  is  matter  of  regret  to  observe  tlio  uncertainty  and 
variety  of  opinions  upon  what  in  England  would  l)e  deemed  a  very 
simple  case;  where,  however,  our  Courts  would  not  jti'oceed  upini 
any  grounds  that  are  not  common  to  the  jurisprudence  of  Scotland 
in  this  matter. 

I  must  advert  to  the  notion  that  seems  to  have  been  entertained 
by  some  of  the  learned  Judges  of  the  Court  l)elow,  that  the  lan- 
guage of  this  power  retpiired  an  execution  unojlatu  —  once 
[*  238]  for  all.^  *  Some  of  tliem  appear  to  have  imagined  that  the 
language  required  an  entire  apportionment,  and  that  it 
did  not  admit  of  appointments  from  time  to  time ;  which  would 
be  to  put  an  interpretation  on  the  words  utterly  at  variance  with 
the  objects  of  the  power,  and  utterly  subversive  of  an}'  useful 
application  to  be  made  of  the  })ower.  Xo  appointment  could  bi; 
made  to  a  child  settled  in  life  or  married,  until  all  the  other  chil- 
dren had  also  become  of  such  an  age  that  their  future  destination 
could  be  ascertained  and  fixed.  It  is  quite  clear  that  the  leason 
of  the  thing  demands  that  the  power  given  t(<  the  parents  —  in  one 
instance  to  the  father,  in  the  other  instance  to  ))oth  parents  —  to 
apportion  at  any  time  must  be  interpreted  so  as  to  wanaut  th(^ 
appointment  l)eing  nuide  from  time  to  time;  and  so,  in  truth,  it 
a[»pears  to  have  been  con(;eded  at  tlie  bar,  liecause  it  wa.s  admitted 
that  after  the  appointment  to  ^Irs.  Cuniugliame  and  to  Mis. 
Mercer  furtlier  appointments  miglit  have  been  made. 

The  next  diliiculty  felt  by  the  learned  Judges  in  the  Court  below 
was  on  tlie  words  which  liave  been  denominated  a  "  release  "  in 

'  See  the  opinions,  Court  of  ISosfjion,  3ril  Series,  m)1.  viii.  |».  U)l". 
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the  appcjintnient  to  Mrs.  (juuiiigliaiuu  and  in  the  settlement  for 
Mrs.  Mercer,  and  various  effects  have  been  ascribed  to  these  alleged 
words  of  release.  Some  learned  Judges  appear  to  have  imagined 
that  they  operated  as  an  assignment  by  contract  to  the  father,  or 
the  donee  of  the  power,  of  the  whole  extent  of  the  portion  which  in 
an  equal  division  of  the  entire  fund  might  have  been  attributed  to 
the  objects  of  the  power.  Now,  it  is  ([uite  clear  that  that  would 
destroy  the  very  foundation  upon  wliich  the  powers  given  to  the 
l)arents  ar(i  rested.  If  it  were  possible  to  admit  any  contract  be- 
iween  a  father  and  a  child  as  tlie  reason  for  the  exercise  of  the 
].K)wer,  fraudulent  transactions  might  be  introduced,  destructive  uf 
l!u;  interests  of  the  child,  and  giving  to  the  father  that  which  he 
ought  not  to  obtain.  In  accordance  with  the  settled  principles  of 
<;|uity,  it  is  impossible  to  hold  that  the  father  could  gain  any 
benetit  to  himself  in  the  residue  of  the  trust  fund  by  having  nuide 
an  appointment  of  one  part  of  it  as  to  one  of  the  children. 
•  But  some  of  the  Judges  imagine  that  the  release  might  enure  to 
the  benefit  of  the  two  other  sisters  who  were  the  objects  of  the 
power.  Sometimes  it  was  imagined  that  the  release  of 
Mrs.  Mercer's  *  settlement  might  enure  to  the  remaining  [*  239] 
sister.  It  is  utterly  impossible  to  find  in  either  settlement 
any  contract  to  that  effect,  or  that  the  words  should  receive  that 
interpretation,  even  if  it  were  possible  that  such  a  transaction 
should  liave  force  given  to  it  consistently  with  an  liouest  exercise 
of  the  power.  The  truth  is,  that  what  are  called  the  words  of 
release  amount  to  no  more  than  this,  —  that  the  sum  appointed  to 
the  child  shall  be  taken  as  part  of  the  settlement  provision  in 
which  the  child  under  the  trust  settlement  had  an  interest.  The 
whole  case,  therefore,  assumes  a  very  simple  aspect  as  soon  as  the 
ordinary  suggestions  of  common  sense  are  applied  to  the  interpre- 
tation and  to  the  effect  which,  liaving  regard  to  the  intention  of 
the  power,  ought  to  l)e  attributed  to  it. 

Now,  the  relative  position  of  tlie  children  is  ])erfectly  clear. 
They  stand  on  an  equality  with  regard  to  the  undistributed  ami 
unappointed  parts  of  the  fund.  The  father's  right  to  determine 
the  quantity  is  thereby  acknowledged,  so  far  as  he  has  exercised 
that  right.  He  thought  proper  to  appoint  £5000  to  Mrs.  Cuning- 
hame, reserving,  of  course,  the  right  of  making  a  further  appor- 
tionment. In  like  manner  he  has  given  £5000  to  Mrs.  Mercer, 
and  in  like  manner  he  has  given  to  Miss  Lucy  £20,000.      But. 
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supjiosiiig  these  sums  uot  to  exhaust  tlie  fund,  the  residue  falls 
under  the  disposition  contained  in  the  settlement,  and  will  be 
divisible  equally  amon<f  the  three  sisters. 

I  consider  that  the  settlements  on  Mrs.  Cuninghame  and  Mrs. 
Mercer  are  respectively  appointments  mider  the  power  contained  in 
the  settlement  of  1828.  I  prefer  the  word  "  appointment "  ]»ecause 
the  word  "  apportionment "  seems  to  imply  a  dealing  with  the 
entirety  of  the  fund.  But  the  alleged  release  contained  in  each  of 
the  settlements  does  not  amount  to,  or  effect,  any  bar  to  the  right 
of  participation  in  any  portion  of  the  property,  subject  to  the  power 
of  appointment,  w'hich  may  not  have  been  appointed  under  the 
power.  Neither  does  the  release  give  to  the  third  cliihl.  or  operate 
by  implication  as  an  appointment  to  the  third  child,  (tf  the  resi- 
due of  the  funds  which  were  subject  to  or  comprised  within  the 
power.  The  gift  made  by  the  trust  settlement  of  LSOG  (that  is, 
Mr.  Anstruther's  will)  of  £20,000  to  the  third  cliild,  Lucy,  is,  in 

my  opinion,  an  appointment  to  Lucy  under  the  power,  and 
[*  240]   wliich  it  *  was  fully  competent  to  the  donee  of  the  power 

to  make.  But  if  (as  in  this  case)  the  two  sums  of  £5000 
and  the  £20,000  do  not  together  equal  the  aggregate  amount  of  the 
funds  brought  in  by  Mr.  Anstruther  under  the  settlement  of  1828, 
and  of  the  funds  of  Mrs.  Marian  Anstruther,  also  brought  into 
that  settlement,  the  balance  of  these  funds  (after  deducting  tlie 
three  sums  amounting  in  all  to  £30,000)  is  unappointed  property, 
and  is  distributable  under  the  trusts  of  the  settlement  of  1828 
among  the  three  children  in  equal  shares;  for  I  do  not  think  the 
cliildren  are  ])ound  in  this  division  of  the  sur})lus  to  liring  into 
hotchpot  the  sums  appointed  to  them  respectively.  The  riglit  of 
the  cliildren  to  the  provisions  brought  in  by  Mr.  and  Mrs.  An- 
struther under  the  settlement  of  1828  was  not  defeated  by  the  pro- 
visions for  the  second  Mrs.  Anstruther  under  the  settlement  of 
1866.  On  the  death  of  Mrs.  Marian  Anstruther,  her  surviving 
husband  became  fiar  in  trust  of  all  the  property  brought  in  by 
Marian,  and  could  not  defeat  the  interests  of  the  children. 

Therefore  the  interlocutor  of  the  11th  of  July,  1870,  was  totally 
wrong.  The  judgment  in  Mrs.  Mercer's  case  is  wholly  inconsis- 
tent with  it,  inasmuch  as  it  finds  that  Mns.  Mercer  was  entitled  to 
share  with  lier  sister  Mrs.  Cuninghame  in  the  estate  and  effects 
of  their  mother  so  far  as  not  settled  and  a])]ir(i])rintc(l  by  their 
father  and  mother  jointly,  or  by  their  father  after  their  mother's 
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death.  It  will  be  observed  that  my  observations  would  give  the 
surplus  to  the  three  sisters.  The  difference  of  the  decision  in 
Mrs.  Cuninghame 's  case  from  that  in  Mrs.  Mercer's  case  cannot 
be  supported  by  any  difference  in  the  wording  of  the  alleged  releases 
in  tlie  two  settlements,  for  they  are  identical.  And  it  is  evident 
tliat  the  ([uestion  as  to  the  fee  of  tJie  settlement  funds  is  wholly 
immaterial,  it  being  admitted  that  the  power  of  apportionment 
remained  unaffected,  and  that,  subject  to  that  power,  the  effect  of 
the  settlement  of  1(S28  was  to  give  the  whole  of  the  settlement 
estate  to  the  three  children  as  substitutes  to  their  parents  in  equal 
shares. 

There  is  no  question  with  any  creditor  or  alienee  for  value  of 
Mr.  Anstruther. 

I  think  it  expedient  that  the  order  of  the  House  shall  embrace 
both    appeals.      Subject  to  any  alteration  that   may  hereafter   be 
deemed  advisable,   I  will  read  what  I  should  propose  as 
the  form  *  of  the  judgment  for  the  information  of  the  conn-    [   241] 
sel  at  the  bar :  ^  [Here  Lord  Westbury  gave  the  heads  of 
the  judgment  which  was  afterwards  adopted  by  the  House.] 

There  is  a  point  which  I  must  submit  to  your  Lordships'  atten- 
tion, and  that  is  the  question  how  the  enormous  amount  of  the 
costs  which  have  been  incurred  in  this  unfortunate  litigation  are 
to  be  met.  Now,  considering  how  the  decisions  in. this  case  have 
varied,  the  wanderings  of  the  parties  themselves  may  in  some 
degree  be  excused,  and  I  should,  therefore,  humbly  submit  to  your 
Lordships  that  the  costs  of  all  the  parties  should  be  paid  out  of  the 
free  estate  of  Mr.  Anstruther. 

I  am  desirous  that  if  possible  we  should  dispose  of  this  matter 
in  such  a  way  as  not  to  leave  any  door  ajar  that  may  be  pushed 
open  in  the  Court  below  so  as  to  admit  of  further  litigation. 
Whether  we  can  do  that  or  not  may  be  very  problematical.  I 
understand  that  your  Lordships  wish  to  reserve  to  yourselves  the 
power  of  considering  the  exact  form  of  your  order.  T  am  not  at  all 
sure  that  the  words  I  have  now  read  comprehend  the  whole  of  the 
matter,  but  in  case  any  alteration  therein  should  be  desirable, 
perhaps  your  Lordships  will  approve  of  the  form  of  account  being 
given,  before  the  order  is  made,  to  the  counsel  on  either  side,  not 
to  afford  an  opportunity  for  any  further  argument  at  the  bar,  but 
that  they  may  be  at  liberty  to  send  in  such  amendments  in  the 
form  of  account  as  they  may  think  desirable. 
VOL.  XXI.  —  34 
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The  Lord  Chancellor : — 

My  Lords,  with  reference  to  the  hist  remark  that  my  nulde  and 
learned  friend  has  made  regarding  the  expense  of  this  litigation,  T 
should  go  so  far  with  him  as  to  think  that  ultimately  Mi-.  An 
struther's  property,  he  being  leally  the  cause  of  the  mode  in 
which  these  instruments  were  executed,  and  therefore  the  source 
of  the  vexation  and  intricacy  that  have  subsequently  occurred  in 
solving  the  various  questions  which  have  arisen,  might  l)e  charged 
with  that  expense ;  but  one  does  not  know  how  the  course  of 
events  may  turn  out  with  reference  to  the  proportion  of  property 
in  the  several  estates.  As  between  the  three  sisters  I  apprehend 
that  all  costs  should  come  equally,  if  they  are  obliged  to  have 
recourse  to  their  own  funds,  out  of  that  free  fund  which  is 
[*  242]  left  after  the  apportionment,  *  but  having  recourse  to  the 
father's  estate,  in  the  event  of  that  estate  being  sutlicient 
to  answer  them,  in  order  to  recou])  the  diminution  of  the  fund. 
Tlie  father's  estate  therefore  will  pay  the  costs  in  the  first  instance, 
if  sufficient  to  do  so.  If  not,  the  costs  will  necessarily  have  to 
come  out  of  the  fund  to  be  divided. 

Lord  Westbi'RY.  —  I  have  not  the  least  objection  to  that. 

The  Lord  Chancellor.  —  Then  the  (questions  will  be,  that  the 
interlocutors  complained  of,  so  far  as  th.ey  are  inconsistent  with 
the  declaration  afterwards  to  be  contained  in  your  Lordshi[is' 
order,  be  reversed.  We  will  postpone  the  exact  form  of  the  declar- 
ation, though  I  believe  we  agree  in  substance  with  the  proposal  of 
tlie  nolile  and  learned  Lord.  And  as  to  the  expenses,  that  they  l)e 
borne  in  the  manner  prescribed  in  tlie  form  of  order  as  it  will  be 
finally  drawn  u]). 

The  final  judgment  of  the  House  was  as  follows:  — 
"Ordered  and  adjudged.  That  the  interlocutor  of  the  11th  of 
July,  1870,  be  rever.sed ;  and  that  such  parts  of  the  interlocutors 
of  the  18th  of  March,  1869,  and  of  the  6th  of  March,  1871,  as  are 
inconsistent  or  at  variance  with  the  findings  and  declarations  and 
order  hereinafter  expressed,  be  also  reversed  ;  and  this  House  doth 
find  and  declare,  That  the  marriage  settlement  of  Mrs.  (Jiining- 
hame,  and  the  marriage  settlement  of  Mrs.  Mercer,  were  respec- 
tively valid  a]i])niiitiiieiits  of  ihc  two  sums  of  £5000  in  exerci.se  of 
tlie    power   contained    in   lii"  scHlcnKMil   "f    182S;  but   that  such 
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H[)pointment,s  did  not  exclude  Mrs.  Cimingliame  or  Mrs.  Mercer 
from  participating  in  so  much  of  the  funds  or  jiroperty  comprised 
in  the  said  deed  of  1828  as  have  not  been  appointed  under  tlie 
powers  therein  contained.  And  this  House  doth  further  tind  and 
declare,  That  the  trust  disposition  and  settlement  of  Mr.  An- 
.struther  of  the  Sth  of  October,  1866,  was  a  good  appointment  under 
tJie  power  in  tlie  said  deed  of  1828  to  Lucy  Anstruther  of  the  sum 
of  £20,000,  but  that  she  is  not  thereby  debarred  from  participating 
equally  with  Mrs.  Cuninghame  and  Mrs.  Mercer  in  the  residue  of 
the  settlement  funds  of  182S  (if  any)  remaining  unappointed  or 
unexhausted  l)y  the  said  three  appointments.  And  this  House  doth 
further  lind  and  declare,  That  according  to  the  true  construction 
of  the  powers  contained  in  the  said  settlement  of  1S2S  the  same 
admitted  of  being  validly  exercised  from  time  to  time  by  several 
appointments.  And  this  House  doth  further  find  and  declare, 
That  the  estate  of  Mr.  Anstruther  is  entitled  to  have  credit  in  the 
account  hereinafter  directed  for  the  two  sums  of  £5000  paid  by 
him  to  the  trustees  of  Mrs.  Cuninghame's  and  Mrs.  Mercer's  settle- 
ments and  for  any  sum  received  by  Miss  Lucy  Anstruther  on 
account  of  the  sum  of  £20,000.  And  this  House  doth  fur- 
ther declare  and  direct.  That  a  reference  be  *  made  to  such  [*  24.''!] 
person  as  the  Court  of  Session  shall  appoint  under  the  remit 
hereby  made  to  take  the  following  accounts :  1.  An  account  of  all 
the  funds,  moneys,  and  property  that  were  com})rised  in  or  became 
subject  to  the  trusts  or  dispositions  expressed  or  made  in  and  by 
the  said  settlement  of  1828,  and  of  the  manner  in  which  the  funds, 
moneys,  and  property  at  the  death  of  the  said  James  Anstruther, 
and  to  ascertain  and  state  what,  if  anything,  was  at  the  time  of  his 
decease  due  from  the  said  James  Anstruther  (subject  as  aforesaid) 
in  respect  of  any  trust  property  or  principal  trust  moneys  received 
l)y  him  and  applied  to  his  own  use,  and  to  ascertain  and  state  the 
lialance  due  from  the  estate  of  the  said  James  Anstruther  to  the 
trust  estate  under  the  said  settlement  of  1828;  and,  if  necessniy, 
to  take  an  account  of  all  the  estate  of  the  said  James  Anstruther 
not  comprised  in  or  sul»ject  to  the  trusts  of  the  said  settlement  of 
1828  and  of  the  receijfts  and  payments  of  his  trustees  or  represen- 
tatives in  respect  of  such  estate  (not  subject  as  aforesaid),  and  to 
ascertain  what  estate  of  the  said  James  Anstruther  is  applicable  to 
the  payment  of  the  balance  that  may  be  found  due  from  him  to 
the  trust  estate  under  tlie  said  settlement  nf    1S28  as  aforesaid. 
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And  it  is  further  ordered,  That  the  expenses  of  all  parties  in  the 
Court  of  Session,  being  taxed  under  the  direction  of  the  said  Court, 
and  the  costs  of  all  parties  in  respect  of  this  appeal,  the  amount 
thereof  being  certitied  by  the  Clerk  of  the  Parliaments,  be  paid  as 
follows,  namely,  the  costs  and  expenses  of  the  trustees  of  the  said 
James  Anstruther  shall  be  paid  out  of  the  free  estate  of  the  said 
, lames  Anstruther;  and  if  any  balance  of  the  said  free  estate  shall 
remain  after  such  payment,  the  costs  and  expenses  of  the  several 
other  parties  shall  be  paid  out  of  the  said  balance,  and  if  the  same 
be  deficient,  then  the  last-mentioned  costs  and  expenses,  or  any 
balance  thereof,  shall  be  paid  out  of  the  residue  of  the  said  settle- 
ment funds  remaining  unappointed  or  unexhausted  as  aforesaid. 
And  it  is  also  further  ordered.  That  the  cause  be  remitted  back  to 
the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just,  and 
consistent  with  these  declarations,  findings,  and  directions,  and 
this  judgment. " 

ENGLISH  NOTES. 

In  the  litigation  reported  as  Topliam  v.  Duke  of  Portland  (1863- 
1869),  1  De  G.  J.  &  S.  517,  11  H.  L.  C.  32,  L.  E.  5  Ch.  40,  32  L.  J. 
Ch.  257,  34  L.  J.  Ch.  113,  39  L.  J.  Ch.  259,  the  question  of  fraud  on  a 
power  arose  iu  various  ways.  The  Duke,  liaving  a  power  of  a])i)oint- 
ment  amongst  younger  children,  and  being  minded  to  prevent  or  dis- 
courage an  intended  marriage  of  one  of  his  daughters  (M.),  appointed 
to  a  son  (II.),  without  any  previous  communication  to  him,  a  double 
portion,  intending  that  the  half  of  this  portion  should  be  held  in  sus- 
pense until  jiaid  over  in  the  way  directed  by  a  deed  of  declaration  of 
trust,  whicli  was  subsequently  executed  by  this  son,  under  the  directions 
of  the  Duke.  It  was  held  that  the  appointment  to  the  son  of  the 
moiety,  being  made  for  a  purpose  evasive  of  the  object  of  the  power, 
was  bad. 

There  was  another  fund  jilaced  in  trust  by  the  same  Duke  for  tlie 
two  daughters,  M.  and  H.,  with  an  exclusive  power  of  appointment  to 
his  son,  the  succeeding  Duke.  After  the  death  of  the  former  Did<e, 
M.  married  the  jierson  objected  to;  and  the  .succeeding  Duke,  I'v  a 
revocable  appointment,  which  was  not  communicated  to  H.,  appointed 
the  entire  fund  to  her.  It  appeared  that  the  object  of  this  appointment 
was  that  half  of  the  fund  should  be  held  in  suspense,  so  as  ultimately 
to  be  dealt  with  according  to  the  wishes  of  tlic  late  Duke.  The  whole 
appointment  was  held  bad :  —  the  House  of  Lords  giving  their  judgment 
without  i)rejudice  to  a  further  exercise  of  the  appointment.  The  Duke 
s\d.se(piently,  with  tin;  privity  of  IT.,  made  an  irrevocable  appointment 
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of  tlic  whole  to  licr.  It  did  not  ;ij)peui',  liowever,  tliat  the  motives  or 
intention  of  the  piirtios  had  in  any  way  altered;  and  the  Court  of 
(Jhancery  held  the  appointment  bad,  on  the  ground  of  the  evasive  in- 
tention; althougl)  tlie  Dnke,  as  tliey  considered,  would  have  been  per- 
fectly justilied  in  appointing  the  whole  to  H.,  with  the  intention  that 
xhi'  should  have  the  exclusive  enjoyment,  whether  on  the  ground  of 
^r.  having  married  contrary  to  the  wishes  of  their  father,  or  on  any  other 
ground. 

Formerly  it  was  a  frequent  (piestiou  whether  an  api)ointment  were 
not  invalid  by  reason  that  (me  or  more  of  the  objects  of  the  power  had 
been  excluded  or  given  a  merely  illusory  share.  Any  such  question  is 
now  avoided  by  (1)  The  Illusory  A[)])ointment  Act,  ISoO  (11  Geo.  IV. 
&  1  Will.  IV.),  c.  47,  and  by  the  Powers  of  Api)ointment  Act,  18,74 
(37  &  38  Vict.),  c.  37,  the  former  of  which  enacted  that  an  appoint- 
ment should  not  be  impeached  on  tlie  ground  that  an  illusory  shart^ 
was  given  to  any  object;  and  the  latter,  that  the  appointment  should 
not  be  invalid  on  the  ground  that  an  object  was  excluded. 

AMERICAN   NOTES. 

The  American  cases  on  the  subject  of  the  fraudulent  execution  of  povvers 
are  but  few  in  number,  but  they  are  sufficient  to  show  that  the  Courts  of  tliis 
country  unhesitatingly  adopt  the  English  rule,  that  any  attempt  on  the  part 
of  the  donee  of  a  special  power  to  gain  a  benefit  to  himself  in  consideration  of 
the  execution  of  the  power  in  a  certain  way  will  be  regarded  as  a  fraud  on  the 
power,  and  will  render  the  execution  of  the  power  void.  Deyinan  v.  Decjinnii, 
98  Kentucky,  717;  T/iomsoit  v.  Norris,  JO  New  Jersey  Eq.  489,  527:  Holt  v. 
Hogan.  .">  Jones  Eq.  (X.  Car.)  82;  Shank  v.  Dewift,i4:  Oliio  State,  237;  Bns- 
tick  v.  Winton,  1  Sneed  (Tenn.),  524;  Cruse  v.  ^fcKee,  2  Head  (Tenn.),  1,  (». 
Such  is  the  universally  accepted  doctrine  of  the  text-books.  1  Story.  Equity 
Jurisprudence,  loth  ed.  sect.  255  ;  2  Pomeroy.  Equity  Jurisprudence,  2ud  ed. 
sect.  92(1;  liispham.  Principles  of  Equity,  Gtli  ed.,  sects.  256-257. 

In  Decpnnii  v.  Dcginan,  supni,  a  testator  bequeathed  property  to  his  wife 
for  her  life,  with  power  to  divide  the  remainder  among  his  children  as  sh<! 
should  think  best.  It  was  lield  that  she  could  not  exercise  the  power  by  con- 
veying to  one  of  the  children  a  portion  greater  than  those  granted  to  tin- 
others,  on  condition  that  the  said  child  should  assume  the  payment  of  her 
debts,  and  provide  for  her  and  her  second  husband  during  their  lives. 

Ill  Shank  V.  Deicid,  supra,  a  testator  devised  and  beipiealhed  all  his  ]>rop-. 
erty  to  his  wife  for  life,  with  power  to  dispose  of  it  among  his  heirs  as  she 
should  think  best.  She  deeded  parcels  of  land  to  certain  of  the  heiis  for 
a  valuable  consideration  paid  her.  It  was  held  that  this  attempt  to  make 
appointments  for  her  own  benefit  was  an  abuse  of  the  power  conferred, 
and  void. 

In  Bostick  V.  Winton,  snpra.  a  father  had  a  power  of  appointment  among 
his  children  in  such  sh:ires  as  he  should  choose.     Being  required  to  give  bail 
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for  his  appearance  at  Court  to  an.swer  a  criminal  charije,  lie  conveyed  tiie  e.state 
to  one  of  liis  sons  in  order  to  render  him  a  good  and  sufBcient  suretj-  on  lii.s 
liail  bond.  The  son  was  to  reconvey  at  the  end  of  the  proseeution.  The 
father  afterwards  sold  the  land  to  a  purchaser  who  knew  all  the  circumstances, 
the  son  executing  a  deed  to  the  purchaser,  but  receiving  no  purl  ol'  the  ron- 
sideration.  ft  was  held  that  this  exercise  of  the  power,  being  for  the  f;itlier"s 
own  benefit,  was  void,  and  that  the  per-sons  entitled  in  default  of  appointnu'nt 
could  recovei-  the  land. 

In  T/ionison  v.  Xorrii,  .•<upr(i.  the  (Jourt  held  tliat  an  agreement  by  tlie 
donee  of  a  power  to  refrain  from  executing  it,  in  consideration  of  certain  ad- 
vantages to  iiimself,  is  void  for  the  same  reason  that  a  fraudulent  execution 
would  be.  On  pages  527-528,  1jE.\slkv,  C'h.  J.,  said;  "  Jf  it  be  lawful  for 
tiie  donee  of  a  jiower  to  bargain  for  his  own  personal  ends  with  a  part  of  the 
appointees  to  i-xercise  his  authority  in  a  certain  mode,  or  to  stipulate  with  the 
heirs-at-law  or  the  next  of  kin  to  disapi)oint  the  expectations  of  the  appointees 
by  a  surrender  of  his  power,  it  is  obvious  in  numerous  cases  the  bulk  of  the 
fiduciary  property  would  enure  to  the  benefit  of  the  donees  themselves.  It  is 
on  this  obvious  ground  that  Courts  everywhere  have  been  strenuous  in  enforc- 
ing the  utmost  good  faith  on  the  part  of  donees  of  powers.  I  think  no  case 
can  be  found  in  which  such  donee  has  been  allowed  to  make  his  position, 
by  any  device,  profitable  to  himself .  .  .  .  These  authorities  abundantly  suffice 
to  .show  that  the  principle  is  tinque.stionably  established,  that  an  appointment 
to  further  the  selfish  interest  of  the  donee  of  the  power  will  not  stand.  The 
doctrine  rests  upon  the  ground  of  the  existence  of  constructive  bad  faith  to- 
wards the  donor  of  the  power.  And  a  gainful  agreement  to  refrain  altogether 
from  the  exercise  of  the  power  is  necessarily  ecpially  fraudulent  :  it  involves, 
no  matter  how  pure  the  intentions  of  all  jtarties  may  be,  a  constructive 
fraud."' 

See  further  iVcji' v.  J^utls,  do  Georgia,  -iL'0 :  11 '/'//.>■  v.  Hnrns.  00  ^laryland,. 
Gl ;  irarty  v.  Doyle.  l!>  llun  (N.  V.),  410. 


No.  18.  —  KLLIOT  V.  MERRYMAN. 
(1734.) 

No.  19.  — In    hi:   TANQUERAY-WI  LL.M'MK  and    LANDAU 

(C.   A.   1.SS2.) 

RiLi:. 

A  CHAKCiE  of  debts  in  a  will  of  real  estate  implies  a 
power  in  the  executors  to  sell  the  estate  and  to  give  dis- 
charges for  tin.'  purchase-money. 

And  wlicro  tin;  loiral   estate  is  devised    to   eX(3Cutors  who. 
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are  directed  to  pay  tlie  debts,  ;iiid  they  sell  within  a 
reasonable  time  —  say  within  twenty  years  —  the  purchaser 
is  not  bound  to  inquire  whetlier  there  are  any  debts  out- 
stand  in  ij;. 

Elliot  V.  Merryman. 

r.nrnanlistoii'.s  C!i.  Kcp.  78-83  (White  &  Tiulor  Lead.  C^as.). 

Will.  —  Citari/e  of  Di-bls.  — •  Jinplied  Power  of  Sale. 

Testator  gave  his  estate  to  ().,  chargea1)le  with  the  payment  of  his  debts 
and  legacies,  and  made  G.  liis  executor.  G.  sells  a  freehold  estate  of  the  tes- 
tator to  W.  Seven  years  later  a  creditor  files  his  bill  against  the  purchasei' 
to  have  his  debt  satisfied  out  of  the  estate.  He/rl.  that  the  purchaser  had  a 
good  title  to  the  land  discharged  of  the  debt;  especially  having  regard  to  the 
lungth  of  time  during  whicli  the  creditor  had  lain  by  without  enforcing  his 
debt  against  (i. 

Thomas  Smith  became  iiiilebt(^d  to  several  persons  by  bond,  [78] 
and  likewise  by  simple  contract.  In  three  of  these  bonds  Good- 
win was  bound  with  him  as  surety;  and  afterwards  Goodwin  gave 
liis'  own  bond  alone  to  one  of  the  creditors,  to  whom  Smith  was  bound 
in  a  singU^.  bond.  Smith,  being  tlius  indebted,  made  his  will,  and 
in  the  beginning  of  it,  says:  —  "  My  will  is,  that  all  my  debts  be 
paid,  and  I  do  charge  all  my  lands  with  the  payment  thereof." 
Then  came  the  clause,  upon  which,  together  with  the  other  cir- 
cumstances of  tlie  case,  the  present  question  principally  deter- 
mines..    "  Item, —1  give  all  iny  real  and  personal  estate  to 

Goodwin,  to  hold  to  liim,  his  heirs,  executors,  administrators,  and 
a.ssigns,  chargeable  nevertheless  with  the  payment  of  all  my  debts 
and  legacies.  "  •    Of  this  will  he  made  Goodwin  his  executor. 

The  testator  died  in  1724;  Goodwin  proved  the  will,  iind  in  tliat 
same  year  sold  a  freehold  estate  of  the  testator's  toTlunt;  in  tlie 
year  following  sold  a  leasehold  estate  of  tlie  testator's  to  Wright; 
and  in  1727  scdd  another  estate  of  the  testator's,  consisting  of  both 
freehold  and  leasehold,  to  Merryman.  In  the  several  deeds  ])y 
which  these  estates  were  conveyed  from  Goodwin  to  the  pur- 
chasers, the  will  of  Smith  w^as  recited;  and  to  one  of  these  deeds 
Elliot,  a  creditor  of  vSmitli,  was  a  subscribing  witness. 
These  *  la\ids  were  sold  in  the  neighbourhood  by  outcry.  [*  79] 
At  tlie  time  of  these  sales  the  creditors,  all  of  them,  either 
lived  in  the  town  where  Goodwin  lived,  or  within  three  or  four 
miles   of  it.      Dii.riTig  all   this  time,   and  till  the  year  17:')0,    the 
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creditors  went  on  regularly,  receiving  their  interest,  Avhicli  was  at 
£5  per  cent,' of  Gootlwin.  Goodwin  was  a  solvent  man  till  1732, 
and  then  he  became  a  bankru])t. 

In  1734  tlie  present  bill  was  brought  by  the  creditors  of  Smith, 
against  the  purchasers  of  these  huuls  that  have  been  mentioned, 
against  Goodwin,  and  against  the  assignees  under  liis  c()mmissif)n, 
in  order  to  have  a  satisfaction  of  their  debts  out  of  those  lands 
which  were  sold  by  Goodwin. 

Mr.  Chute  argued  on  the  part  of  tlie  plaintilfs,  and  for  authority 
cited  Chadwicl-  v.  Doleman,  2  Yern.  528,  Crane  v.  Drahe,  2  Yern. 
616,  Pagett  v.  Hoshins,  Prec.  Ch.  431,  and  the  case  of  Morley  v. 
Wehh,  determined  by  the  present  Chancellor  (Lord  Hardwicke). 

Mr.  Idle,  on  the  same  side,  cited  Humhle  v.  Bill,  2  Vern.  444 ; 
and  on  the  same  side  Mr.  Murray  cited  the  case  of  Nufjent  \. 
Gifford  (1  Atk.  463),  determined  by  the  present  Chancellor. 

Mr.  Browne  argued  as  counsel  for  Hunt  and  White,  and  for 
authority  cited  Culpepper  \.  Aston,  2  Ch.  Cas.  115,  and  the  case 
of  Ahhot  v.  Gihh^,  1  Eq.  Cas.  Abr.  358. 

Mr.  Noel  armied  on  the  same  side,  and  cited  Nevman  v.  John- 
son,  1  Vern.  45,  Cloicdslei/  v.  Felliam,  1  Yern.  411,  and  FremovU 
V.  Dedire,  1  1'.  Wms.  429. 

Mr.  Hoskins  argued  as  counsel  for  Merryman,  and  cited  i<pald- 
tag  \.  SJudiiin-,  1  Yern.  301. 

Mastei:  of  the  PiOLLS  ('Hon.  Jdiix  Veiinev).  —  His  Honour 
said,  his  o]iinion  was,  tliat  the  plaintiffs  were  not  entitled 
[*  80]  to  tbe  relief  they  sought  by  the  *  bill.  He  said  it  was  very 
true,  that  it  was  almost  imixissilde  to  make  a  determination 
in  the  present  case,  but  that  it  must  fall  out  unfortunately  on  tbe 
one  ]'arty  or  tbe  otliei-.  The  dispute  arising  l)etweon  creditors  on 
tlie  one  side  and  purchasers  on  tlie  other,  both  these  sorts  of 
persons  are  entitled  to  the  favour  of  this  Court;  and  in  the  ])vesent 
case  a  misfortune  must  fall  u]»on  one  of  tlicm.  Oi;  whom  it  i.s  to 
fall  is  the  ((uestion.  And  this  is  a  question  tiiat  must  so  fre- 
quently have  happened,  tliat  it  is  extraordinary  to  lind  no  deter- 
mination directly  in  point. 

The  case  is  this:  Thomas  Smitli,  being  pos.sesscd  of  a  real  and 
personal  estate,  was  indebted  to  several  persons  by  bond;  in  three 
of  which  bonds  Goodwin  was  bound  with  bim  as  surety;  and  he 
had  contracted  likewise  some  other  debts,  and  being  thus  indebted 


U.  C.  VOL.  XXI.]  POWKR.  537 

No.  18.  —Elliot  V.  Merryman,  Barn.  Ch.  Rep.  80,  81. 


lie  makes  liis  will  to  the  following  ell'ect.  The  will  begins  with 
this  intToduction  :  "  My  will  is,  that  all  my  debts  be  paid;  and  1 
do  charne  all  my  lands  with  the  payment  thereof.      Item,  T  give  all 

111}-  real  and  personal  estate  to  Goodwin,  to  hold   to  him,  his 

heirs,  executors,  administrators,  and  assigns,  chargeable  neverthe- 
less with  the  payment  of  my  debts  and  legacies."  'T  is  indeed 
true,  that  these  words  do  not  amount  to  a  devise  of  the  lands  to  be 
s:ild  for  the  payment  of  the  debts;  and  they  only  import  a  charge 
u})on  them  for  that  purpose.  Howevei',  this  is  such  a  devise,  as  is- 
within  the  meaning  of  the  proviso  of  the  Statute  of  Fraudulent 
Devises  (3  Will.  &  Mary,  c.  14),  and  does  interrupt  the  descent 
to  the  heir-at-law.      By  this  will  the  devisee  was  made  executor. 

The  testator  died  in  1724.  Goodwin  paid  interest  for  the 
debts  at  £5  per  cent  regularly  till  1730.  After  the  testator's  death 
three  sales  of  this  estate  were  made  by  Goodwin  :  one,  of  an  estate 
which  was  entirely  freehold  ;  the  other,  of  an  estate  entirely  lease- 
hold; and  a  third,  consisting  of  freehold  and  leasehold  l)otli. 

The  bill  in  general  is  brought  by  the  creditors  of  Smith  against 
tlie  purchasers,   in    order  to  have   a  payment  of   their    debts  out 
of    the    lands    of    Smith,    which    were    sold    to    them    by 
*  Goodwin.  [*81] 

With  regard  to  the  leasehold  estate,  the  case  is  so  ex- 
tremely plain,  that  the  sale  of  that  must  stand,  and  that  the  cred- 
itors cannot  have  a  satisfaction  out  of  it,  that  his  Honour  said,  it 
would  be  monstrous  to  call.it  in  question.  The  executors  are  the 
proper  persons,  that  by  law  have  a  power  to  dispose  of  a  testator's 
personal  estate.  'T  is  indeed  true,  that  personal  estate  may  be 
clothed  with  such  a  particular  trust,  that  it  is  possible  the  Court 
in  some  cases  may  reqnire  a  purchaser  of  it  to  see  the  money 
rightly  applied.  But  unless  there  is  some  such  particular  trust, 
or  a  fraud  in  the  case,  it  is  impossible  to  say  but  the  sale  of  the 
personal  estate,  when  made  by  an  executor,  must  stand ;  and  that 
after  the  sale  is  made,  the  creditors  cannot  break  in  upon  it. 

His  Honour  said,  he  would  now  consider  the  other  sales  that 
have  been  made,  and  would  examine  those ;  first,  upon  the  general 
rules  of  the  Court;  and  in  the  next  place,  npon  the  particular  cir- 
cumstances whirli  this  case  is  attended  with. 

With  regard  to  the  first  of  these  matters,  the  general  rule  is, 
that  if  a  trust  directs,  that  land  should  be  sold  for  the  payment  of 
debts  generally,  the  purchaser  is  not  bound  to  see  that  the  money 
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be  rightly  applied.  On  the  other  hand,  if  the  trust  directs  that 
huKls  .should  be  sold  for  the  payment  of  certain  debts,  mentioning 
in  particular  to  whom  those  debts  were  owini;,  the  jiurchaser  is 
bound  to  see  that  the  money  be  aiiplicd  for  the  j)aynieut  of  those 
debts. 

The  present  case  indeed  does  not  fall  within  cither  of  these  rules, 
because  here  lands  are  not  given  to  be  sold  for  tiie  payment  of  debts, 
but  are  only  charged  with  such  payment.  However,  the  question 
is,  whether  that  circumstance  makes  any  diflerence?  And  his 
Honour  was  of  opinion,  that  it  did  not.  And  if  such  a  distinction 
was  to  be  made,  the  con.sequence  would  be,  that  whenever  lands 
are  charged  with  the  payment  of  debts  generally,  they 
[*  82]  could  never  be  *  discharged  of  that  trust  without  a  suit  in 
this  Court;  which  would  be  extremely  inconvenient.  No 
instances  have  been  produced  to  show  that  in  any  other  res})ect  the 
charging  lands  with  the  payment  of  debts  differs  from  the  directing 
them  to  be  sold  for  such  a  pur])ose ;  and  therefore  there  is  no 
reason  that  there  should  be  a  difference  established  in  this  respect. 
The  only  objection  that  seemed  to  be  of  weight  with  regard  to 
this  matter,  is,  that  where  lands  are  appointed  to  be  sold  for  tlie 
payment  of  debts  generally,  the  trust  may  be  said  to  l.)e  performed 
as  soon  as  those  lands  are  sold;  hut  where  they  are  (mly  charged 
with  the  payment  of  debts,  it  may  be  said,  that  the  trust  is  not 
performed  till  those  debts  are  discharged.  And  so  far  indeed  is 
true,  that  where  lands  are  charged  with  the  payment  of  annuities, 
tho.se  lands  will  be  charged  in  the  hands  of  the  ])urchaser,  because 
it  was  the  very  purpose  of  making  the  lands  a  fund  for  that  ])ay- 
ment,  that  it  should  be  a  constant  and  subsisting  fund:  but  where 
lands  art'  not  Itinilcncd  willi  such  a  subsisting  chai'ge,  the  i)ur- 
oha.ser  ouglit  not  to  bt;  bound  to  hiok  t(i  the  a]i))licatioii  df  tlui 
money  ;  and  that  seems  to  be  tin-  true  distinction. 

Having  thus  considered  the  case  under  the  general  laile,  his 
Honour  .said  he  would  now  consider  it  under  the  jiarticular  circum- 
stances that  attend  it;  and  the  particular  circumstances  are  sucii  as 
are  far  from  strengthening  the  plaintiffs'  case,  but  rather  the 
contrary. 

One  of  tho.se  circumstances  is  the  length  of  time  the  ]ilaintills 
have  lain  by  without  at  all  insisting  on  any  charge;  upon  these 
estates.  Goodwin  was  a  .solvent  man  till  liis  bankruiitcy  in  1732. 
Here  have  been  thre(i  purchases  of  these  estates,  n)ade  at  different 
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times,  the  one  in  1727,  the  other  two  in  M'2~)  and  17-4;  the  first 
(if  them  was  made  by  Hunt,  the  second  by  White,  and  the  third  by 
Merryman.  During  all  tliese  transactions  the  plaintiff's  do  not 
mention  one  word  of  their  charge  upon  this  estate;  but  (jn  the 
contrary  regularly  received  their  interest  of  Ooodwin  till  the 
year  17;!0.  'T  is  indeed  true,  that  there  is  no  express  proof 
tliat  the  plaintiff's  knew  of  these  purchases,  but  there  *  is  [*  83] 
reason  to  imagine  that  they  did.  The  purchases  were 
made  in  the  neighbourhood  by  outcry;  some  of  the  creditors  lived 
in  the  same  town  that  Goodwin  did,  and  all  of  them  lived  within 
three  or  four  miles  of  him  ;  and  Elliot,  one  of  the  creditors,  was 
a  subscribing  witness  to  one  of  the  purchase  deeds.  The  want  of 
notice  too,  on  the  part  of  the  purchasers,  is  a  considerable  circum- 
stance in  their  favour.  'Tis  indeed  true,  that  they  had  notice 
that  there  were  debts  chargeable  up'on  this  estate;  but  it  does  not 
appear  they  knew  to  whom  those  debts  were  owing.  Another 
circumstance  is,  that  Goodwin  was  a  co-obligor  in  three  of  these 
bonds,  and  to  another  of  the  obligees  he  afterwards  gave  his  l)ond 
alone,  whicli  may  well  be  considered  as  a  satisfaction  for  that 
"bond.  By  this  it  appears  that  the  creditors  greatly  relied  u]_)(in 
Goodwin  for  their  paymaster;  and  there  is  not  much  reason,  there- 
fore, that  they  should  now  be  allowed  to  resort  to  the  testator's 
estate. 

Upon  the  whole,  his  Honour's  o})inion  W'as,  that  the  plaintiffs' 
bill  must  be  dismissed,  and  even  with  costs,  as  against  White, 
tliere  being  no  manner  of  pretence  for  the  plaintiffs  to  come  upon 
that  estate,  it  being  all  leasehold,  and  sold  to  White  by  the 
executor,  wlio  by  law  is  the  proper  person  intrusted  to  dispose  of 
the  testator's  personal  estate.  How^ever,  with  regard  to  the  rest  of 
the  defendants,  his  Honour  said,  lie  would  only  dismiss  the  bill 
generally,  without  costs ;  and  so  he  was  pleased  to  decree 
accordingly. 
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[465]    Will.  —  Cltarye  of  De.bts.  —  Direction  to  Execulorti  to  pay  Debts.  —  Devine 
to  Executors.  —  Inquini  an   to  Existence  of  Debts.  —  Legal  Estate.  — 
Trust  to  paij  nr   permit    to    rcceire. —  nequisitions.  —  Ohjectioii     to    Root    of 
Title  not  too  late  t/toiu/h  stipulated  Time  expired. 

A  testator  directed  that  his  debts  should  be  i):ud  by  Ids  executrix  and  ex- 
ecutor thereinafter  named,  lie  then  devised  all  his  freehold  and  copyhold 
estates  to  his  wife  and  son,  and  beciueathed  to  tliein  his  leaseholds  and  other 
l>ersonal  estate,  and  declared  that  his  real  and  personal  estates  were  devised 
and  bequeathed  to  them  "  upon  trust  to  pay  the  rents,  issues,  and  profits,  and 
the  interest,  dividends,  and  income  of  my  said  real  and  personal  estates  unto 
or  permit  the  same  to  be  received  by  my  said  wife  during  her  life,"  and  aftei' 
hei-  decea.se  to  raise  and  pay  certain  legacies  to  other  jiersoiis  which  were  to  be 
treated  as  vested  from  his  decease,  and  as  to  all  the  rest,  residue,  and  remainder- 
of  his  real  and  personal  estates  after  the  death  of  his  wife,  he  devised 
r*4()6]  and  bequeathed  the  same  to  his  said  son,  his  heirs,  executor.s,  *  adminis- 
trators, and  assigns,  according  to  the  natures  and  qualities  thereof,  and 
empowered  him  to  postpone  payment  of  the  legacies  for  two  years  from  the 
widow's  death,  the  legacies  to  carry  interest  from  her  death.  'I'he  widow  and 
son  were  appointed  executors.  The  testator  died  in  May,  1871,  and  the  will 
was  proved  by  the  executors.  In  June,  ISS],  the  widow  and  son  put  up  for 
sale  part  of  the  freehold  estate,  under  conditions  of  sale  providing  that  requi- 
sitions must  be  delivered  within  ten  days  from  the  delivery  of  the  abstract; 
time  to  be  of  the  essence  of  the  contract.  The  purchaser  made  a  reciuisition 
that  the  legatees  must  release  the  estate  from  thi'ii-  legacies.  The  vendors  re- 
fused to  procure  their  concurrence,  on  the  ground  that  the  real  estates  were 
charged  with  debts,  and  that  the  vendors  could  sell  discharged  from  the 
legacies.  The  purchaser  then  asked  whether  any  debts  remained  unpaid. 
The  vendors  declined  to  answer  the  question,  and  the  point  was  then  raised, 
after  the  time  for  .sending  in  requisitions  had  expired,  whether  any  charge  of 
debts  was  created.  The  vendors  persisting  in  their  refu.sal  to  answer  the 
(piestion  wdiether  any  debts  remained  unpaid,  th(^  purchaser  took  out  a  suui- 
inons  to  have  it  declared  that  no  charge  of  debts  was  created  by  the  will,  and 
if  it  was,  then  that  the  vendors  were  bound  to  answer  the  inquiry  as  to  debts. 

Held,  by  Kay.  J.,  that  as  the  purchaser's  objection  went  to  the  question 
whether  the  vendors  had  any  power  to  sell,  he  was  not  iireeluded  by  the  con- 
ditions from  raising  it. 

Held,  further,  that  as  the  real  estate  was  not  devised  to  the  executors  in  trust 
for  other  persons,  nor  devised  to  them  beneficially  in  such  a  way  as  to  give 
them  equal  beneficial  interests,  the  que.stion  whether  the  direction  to  them  to 
pay  debts  charged  tlie  real  estate  with  debts  was  too  doubtful  foi-  the  title  to 
be  forced  on  the  purchaser. 

//c'W,  on  api)cal,  that  the  legal  est-.ite  in   tin- real  property  was  not  limited 
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to  the  widow  for  life  with  remainder  to  the  son,  but  was  vested  in  the  two  a.s 
joint  tenants  in  fee. 

Doe  V.  Biggx,  2  Taunt.  109.  distinguished. 

Held,  further,  that  as  the  executors  took  tiie  whole  legal  fee  as  joint  tenants, 
the  direction  to  them  to  pay  debts  charged  the  real  estate  witii  debts,  though 
tiiey  took  unequal  beneficial  interests  in  it. 

Held,  further,  that  where  executors  in  whom  the-  legal  fee  is  vested  are  sell- 
iiii;-  real  estate  charged  with  debts,  a  purchaser  is  not  bound  or  entitled  to 
inquire  whetlier  debts  remain  unpaid  uidess  twenty  years  liave  elapsed  from 
the  testator's  decease. 

T.  B.  Tauqueray-Willauine,  by  will  dated  the  "J-jtli  of  Februaiy, 
1H71,  gave  the  following  direction: — ■ 

"  I  direct  my  executrix  and  executor  hereinafter  named  to  pay 
all  my  just  debts,  funeral  and  testamentary  expenses,  as  soon  as 
conveniently  may  be  after  my  decease. " 

The  testator  then,  after  making  various  dispositions  of 
personalty,  *  devised  to  his  wife,  Esther  Tauqueray-  [*467] 
Willaume,  and  his  son,  T.  B.  Tanqueray-Willaume  the 
younger,  "  trustees  of  this  my  will,"  all  his  real  estates  whatsoever 
and  wheresoever  of  or  to  which  he,  or  any  person  or  persons  in 
trust  for  him,  was  or  were  seised  or  entitled  for  an  estate  of  freehold 
and  inheritance,  or  which  were  of  the  nature  of  copyhold,  and 
which  he  had  power  to  dispose  of  or  appoint  by  will  (except 
estates  vested  in  him  in  trust  or  by  way  of  mortgage),  to  hold  the 
same  unto  the  said  Esther  Tanqueray-Willaume  and  T.  B. 
Tanqueray-Willaume  the  younger,  their  heirs  and  assigns,  accord- 
ing to  the  natures  and  qualities  thereof  respectively.  And  he 
bequeathed  all  his  leasehold  estates  and  all  other  his  personal  estate 
(except  such  part  thereof  as  he  had  specifically  disposed  of  by  his 
will)  unto  the  said  Esther  Tanqueray-Willaume  and  T.  B. 
Tanqueray-Willaume  the  younger,  their  executors,  administrators, 
itnd  assigns,  according  to  the  natures  ami  qualities  thereof  respec- 
tively. "  And  I  declare  that  my  said  real  and  personal  estates  are 
fto  devised  and  bequeathed  upon  the  trusts,  intents,  and  ])urposes, 
;ind  with,  under,  and  subject  to  the  [K)wers,  provisions,  and  declar- 
ations hereinafter  expressed  and  declared  concerning  the  same,  that 
is  to  say,  upon  trust  to  pay  the  rents,  issues,  and  ))rotits,  and  the 
interest,  dividends,  and  annual  income  of  my  said  real  and  per- 
sonal estates  unto  or  permit  the  same  to  be  received  and  taken  by 
my  said  wife  during  her  life,  and  from  and  after  the  decease  of  my 
said  wife  to  raise  and  pay  out  of  my  said  iviil  and  personal  estates 
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(subject  to  the  i)i-oviso  for  postponing  payment  of  [he  same  herein- 
after contained)  to  my  daughter  Catherine,  the  \vife  of  Charles 
Frederick  Murray,  Esq. ,  the  legacy  or  sum  of  £2000  sterling  for 
lier  sole  and  separate  use,  and  lier  receipt  alone  shall  be  a  sufficient 
discharge ;  and  to  my  son  Frederick  Tanqueray-Willaume,  the 
legacy  or  sum  of  £3000  sterling.  And  I  do  hereby  declare  that 
both  the  said  legacies  shall  be  considered  as  vested  legacies  at  the 
time  of  my  decease,  notwithstanding  the  proviso  hereinafter  con- 
tained for  postponement  of  the  payment  of  the  same.  And  as  to 
all  the  rest,  residue,  and  remainder  of  my  said  real  and  personal 
estates  after  the  death  of  my  said  wife,  T  give,  devise,  and  be- 
(jueath  tlie  same  unto  my  said  son,   T.    B.    Tanqueray-Willaume 

the  younger,  his  heirs,  executors,  administrators,  and 
[*4r68]    *  assigns,  according  to  the  natures  and  qualities  thereof. 

Provided  always,  and  my  will  is,  that  my  said  son,  T.  B. 
Tanqueray-Willaume  the  younger,  shall  not  be  obliged  or  com- 
pelled to  pay  the  said  legacies  of  £2000  and  £o000  to  my  said 
daughter  Catherine  Murray  and  Frederick  Tanqueray-Willaume  at 
the  end  of  twelve  months  from  the  date  of  tlie  decease  of  my  said 
wife,  but  shall  be  at  liberty  to  pay  the  same  legacies  or  either  of 
them  at  any  time  or  times  most  convenient  to  liimself  witliin  two 
years  next  after  the  decease  of  my  said  wife,  together  with  interest 
thereon  respectively  at  the  rate  of  4  per  cent  ^xt  annvin,  to  be 
computed  from  the  day  of  tlie  death  of  my  said  wife,  such  interest 
in  the  meantime  to  be  paid  to  them  the  said  legatees  half-yearl}'. 
.  .  .  And  I  do  hereby  appoint  my  said  wife  and  my  son,  T.  B. 
TaiKiueray-Willaume  the  younger,  executrix  and  executor  of  this 
my  will. " 

The  testator  died  on  the  l.Stli  of  May,  1871,  and  liis  will  was 
])roved  by  the  executors  on  llie  ]  7th  of  the  following  month.  On 
the  14th  of  June,  18S1,  they  put  up  for  sale  by  auction  a  part  of 
the  testator's  freehold  estate.  The  twelfth  condition  provided 
in  the  usual  way  that  objections  and  re(|uisitions  must  be  sent  in 
witliin  ten  dnys  from  the  delivery  of  the  abstract,  time  to  be  of  tlie 
essence  of  the  contract,  and  that  in  default  of  such  objections  and 
recpiisitions  (if  none)  and  subject  thereto  (if  any)  the  purchaser 
should  be  deeiiK^l  to  have  accepted  the  title.  Mr.  T^andau  became 
tlie  jiurchaser.  An  abstract  was  delivered  on  the  2.3rd  of  June, 
and  requisitions  were  sent  in,  all  of  whicli  were  answered  to  the 
purchaser's  satisfaction,  except  the  fidlowing:  —  "Particulars  of 
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the  legacies  directed  to  be  raised  and  paid  by  the  will  of  T.  B. 
Tanqueray-Willaiinie  out  of  his  real  and  personal  estate  must  be 
given,  and  the  receipts  and  discharges  produced."  The  vendor,  in 
reply,  gave  the  particulars  of  the  legacies,  and  stated  that  they 
woukl  not  be  paid  till  the  death  uf  the  widow.  The  })urchaser 
thereupon  required  that  the  legatees  should  join  in  the  convey- 
ance. The  vendors'  solicitors  on  the  28th  of  June  replied  that 
the  vendors  as  executors  and  devisees  in  trust  under  a  will  which 
charged  the  testator's  debts  on  his  real  estate  could  sell  with- 
out the  concurrence  of  the  legatees,  whose  concurrence  they 
therefore  declined  to  procure.  On  the  3rd  of  August  the 
*  purchaser  delivered  the  following  requisition :  "  The  [*  469] 
power  of  the  vendors  as  executors  and  devisees  to  sell  in 
this  case,  free  from  the  legacies,  would  only  remain  in  theni  if 
debts  of  the  testator  still  remain  unpaid.  Considering  that  the 
testator  died  more  than  ten  years  ago,  this  seems  highly  improb- 
able to  us,  and  either  the  purchaser  must  be  furnished  with  debts 
still  remaining  unpaid,  or  the  legatees  and  the  tenant  for  life  must 
join  in  the  conveyance,  and  release  their  respective  interests. "  The 
vendors'  solicitors  replied,  "  The  purchaser  is  not  concerned  to  in- 
quire whether  or  not  debts  of  the  testator  still  remain  unpaid,  and 
lapse  of  time  is  no  bar  to  the  exercise  of  the  power  to  sell.  Sabin, 
V.  ffcape, "  27  Beav.  553. 

A  meeting  then  took  place,  at  which  the  objection  was  raised 
that  there  was  no  charge  of  debts,  and  the  question  whether  the 
vendoi-s  were  bound  to  answer  the  inquiry  as  to  debts  was  dis- 
cussed. After  further  correspondence,  the  vendors  declined  to 
answer  any  question  as  to  the  testator's  debts,  but  oti'ered  (without 
prejudice)  to  produce  a  receipt  for  the  daughter's  legacy  and  give 
an  undertaking  to  procure  a  release  from  the  son's  legacy,  or  to 
invest  sums  of  £2000  and  £3000  to  indemnify  the  purchaser  against 
the  legacies. 

The  purchaser  took  out  a  sunmions  under  the  Vendor  and  Pur- 
chaser Act,  1874,  asking  for  a  declaration  that  no  charge  of  debts 
was  created  by  the  will,  or  if  tliere  was,  then  that  the  vendors 
were  bound  to  answer  the  inquiry  wliether  there  remained  any 
debts  unpaid. 

Tlie  summons  was  adjourned  into  Court  in  the  Long  Vacation. 

The  summons  was  heard  before  Mr.  Justice  Kav  on  the  28th  of 
September,  1881.     He  held  that  the  title  was  too  doubtful  to  be 
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forced  on  a  purchaser;  ami  tliat  the  costs  of  tlie  application   niu.'^t 
he  paid  hy  the  vendors. 

The  vendors  appealed  ;  and,  after  argument,  the  following  judg- 
ments were  pronounced  :  — 

[476]     The  Master  of  the  Uolls  (Sir  G.  Jessel)  :  — 

This  is  an  appeal  from  the  decision  of  Mr.  Justice  Kav, 
in  effect  declaring  that  the  vendors  cannot  make  a  good  title,  lie 
arrived  at  that  decision  because  he  thought  himself  Ijound  hy  a 
dictum  in  Harris  v.    Watldns,  Kay,  4.S8,  448. 

Several  questions  were  argued  before  us,  the  two  most  important 
of  which  are,  first,  whether  under  this  will  there  is  t.  charge  of 
the  testator's  debts  on  his  freehold  estate;  and,  secondly,  whether, 
after  the  lapse  of  ten  years  and  a  half,  or  thereabouts,  there  is  raiy 
presum})tion  that  the  debts  have  been  paid  ;  so  that  assuming  them 
to  have  been  paid,  the  purchaser  would  take  with  notice  that  they 
had  been  paid,  and  that  a  sale  for  payment  of  them  was 
unauthorised. 

The  decision  of  the  first  question  involves  a  decision  nf  some 
others.  The  first  point  to  be  considered  is,  under  what  circum- 
stances does  a  direction  to  pay  debts  charge  them  u})on  the  testa- 
tor's freehold  estates.  I  think  that  the  law  on  that  point  is 
correctly  stated  by  Mr.  Justice  Fjiy  in  Balleij  v.  Baileii,  12  Ch.  D. 
2fi8,  273,  in  the  following  passage,  which  I  refer  to  without  gi^■ing 
/any  opinion  as  to  the  rest  of  the  judgment.  "  I  do  not  think  that 
there  is  any  conflict  in  the  authorities.  They  appear  to  me  to 
come  to  this,  that  where  there  is  a  directi(jn  that  the  executors 
shall  pay  the  testator's  debts,  followed  by  a  gift  of  all  his  real 
estate  to  them,  either  beneficially  or  on  trust,  all  the  debts  will 
be  payable  out  of  all  the  estate  so  given  to  them.  The  same  rule 
applies  whether  the  executors  take  the  whole  beuelicial  inter- 
est, as  in  Henvell  v.  Whitaker,  '.\  lluss.  .'j4.'3,  oi'  only  a  life  interest 
as  in  Finch  X.  H«tterdeii,  3  Euss.  34.5  n. ,  (n- no  beneficial  interest 
at  all,   as  in   Ilnrthtud  v.    Murrrll,   27   Ueav.  204."      'I'liat    being 

the  rule,  the  only  question  we  have  to  consider  in  this 
[*  477]  *  case  is,  first,  is  there  a  dii'ection  to  the  e.Kecutors  to  pay 

the  debts;  and,  secondly,  is  the  real  estate  giveu  to  them. 
I  have  not  forgf)tteii  the  argument  of  tlie  res|)ondents  as  to  the 
effect  of  a  charge  of  debts.  No  doubt  it  was  held  in  Doc  v.  Tfv;ihr><, 
6  Ex.  223,  that  a  direction  that  debts  should  be  paid  onl}-  created 
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an  equitable  charge  and  did  not  enable  the  executors  to  give  the 
legal  estate  to  a  ]iur('liaser.  As.suniing  tliat  to  be  now  correct  hiw, 
and  that  a  charge  alone  would  not  enable  the  executors  to  pass  the 
legal  estate,  still,  in  all  cases  where  there  is  a  devise  of  the  legal 
estate  to  the  executors,  they  can  give  the  legal  estate,  and  it 
appears  to  me  that  there  is  no  distinction  whatever  between  a 
devise  of  estates  to  executors,  subject  to  a  charge  of  debts  with  the 
implied  power  of  sale  which  follows  from  it,  and  a  trust  for  pay- 
ment of  debts  where  the  legal  estate  is  expressly  devised  to  trus- 
tees for  the  purpose  of  making  such  payment.  In  the  case  of  such 
a  trust,  it  is  perfectly  well  established  that  where  the  death  is 
recent,  a  purchaser  ought  not  to  inquire,  and  does  not  incpiire, 
whether  there  are  debts  or  not,  and  if  he  does  not  inquire,  and 
has  no  notice  that  the  debts  are  paid,  he  is  quite  safe.  In  the 
same  way,  where  there  is  a  charge  of  debts  with  an  implied  power 
of  sale,  and  the  purchaser  gets  the  legal  estate,  he  would  be  pro- 
tected by  a  Court  of  equity  whether  there  are  debts  or  not,  unless 
he  has  knowledge  that  there  are  no  such  debts. 

The  next  point  is,  whether  in  this  case  the  executors  do  take  the 
legal  estate.  That  will  depend  upon  the  construction  of  this  par- 
ticailar  will.  I  was  rather  surprised  that  the  point  was  argued, 
because  there  is  so  much  in  this  will  to  show  that  they  do.  First 
of  all  the  testator  gives  and  devises  to  his  wife  and  son,  the  trus- 
tees of  his  will,  all  his  real  estate  "  whatsoever  and  wheresoever 
of  or  to  which  I  or  any  other  person  or  persons  in  trust  for  me  am, 
is,  or  are  .seised  or  entitled. "  That  is,  he  gives  them  not  only  his 
freehold  estates  in  which  he  has  the  legal  estate,  but  he  gives  them 
also  the  freehold  estates  of  wliich  he  has  only  an  equitable  estate, 
to  be  held  upon  trusts.  It  is  plain  tliat  in  so  doing  he  intends  to 
give  possession  of  all  his  real  estate  to  his  trustees,  and  to  hold 
them  to  be  mere  conduit  pipes  would  make  nonsense  of  tliis 
part  of  the  will.  Then  lie  goes  on  to  say,  *  to  hold  tlie  [■'■  478] 
same  to  them,  their  lieirs  and  assigns,  and  he  declares 
that  they  shall  hold  the  estates  "  upon  trust  to  pay  the  rents, 
issues,  and  profits,  and  the  interest,  dividends,  and  annual  income 
of  my  said  real  and  jxu'sonal  estates  unto,  or  permit  the  same  to  be 
received  and  taken  l)y  my  said  wife  during  her  life,"  and  tlien, 
after  her  death,  to  inisc  and  pay  certain  legacies,  and  then  there 
is  a  gift  of  all  the  rest  and  residue  to  his  son,  with  a  power  to  the 
son  to  postpone  payment  d!"  tlie  legacies  for  two  years  after  the 
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wife's  death.  IJeliance  was  placed  on  tlie  wurds  "  pay  unto  or 
jicniiit  the  same  to  Ite  received  by,"  and  the  case  of  Doe  v.  JJiiji/ti, 
-  Tauut.  109  (11  li.  k.  533),  was  cited  as  au  authority  to  show 
ihat  the  wife  wouhl  take  the  legal  estate. 

In  the  first  place,  as  has  been  often  observed,  the  Statute  of  Uses 
does  not  apply  to  wills.  It  is  used  sometimes  as  a  mode  of  con- 
struing wills  where  it  is  obvious  that  the  testator,  so  to  say,  had 
the  statute  in  his  mind.  For  instance,  if  you  found  a  devise  to 
trustees  and  their  heirs  to  the  use  of  A.  B.  for  life,  and  after  the 
determination  of  that  estate  in  his  lifetime  to  the  use  of  trustees 
during  his  life  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  A.  1>.  in  tail,  you  would 
say  at  once  that  the  testator  intended  his  will  to  operate  under  the 
Statute  of  Uses,  and  that  the  legal  estate  would  go  to  the  tenant 
for  life,  and  the  trustees  would  not  take  the  legal  fee.  In  that 
way  the  statute  is  made  use  of  in  construing  the  will.  Now  in 
Doe  V.  Biyys  there  was  nothing  more  in  tlu;  will  than  a  gift  t<» 
trustees  to  pay  to  or  permit  and  suffer  a  lady  to  take  the  rents,  and 
the  Court  of  Common  Pleas  said  that  she  could  not  be  sulfered  to 
take  the  rents  unless  she  had  the  legal  estate,  and  that  she  there- 
fore took  that  estate.  This  view  contradicted  the  first  part  of  the 
trust,  because  the  trustees  could  not  pay  without  having  the  legal 
estate,  and  the  Court  cut  the  knot  by  saying  that  in  a  will  the  last 
words  must  prevail,  and  therefore  the  first  words  mu.st  be  rejected. 
Such  a  case  as  that,  decided  on  sucli  narrow  grounds,  cannot  be 
treated  as  establishing  any  principle  applicable  to  othei'  cases. 
Here  \j^j  have  a  wholly  distinguishable  case.  The  wife  is  one 
of    the    trustees,  effect   therefore    can  be    given    to    both    sets    of 

words ;  tlie  (jtlier  trustee  liaving  a  legal  estate  as  joint 
[*479]   *  tenant  C(nild  })ay  to  lier,  or  he  can  }ierniit   her  to  receive, 

whicli  she,  as  one  of  the  joint  tenants,  is  competent  to  do. 
There  is,  therefore,  no  need  to  apply  the  I'ule  of  thnml)  and  say  that 
the  latter  words  are  inconsistent  with  the  former,  and  are  to  pre- 
vail. There  is  no  inconsistency,  and  consequently  the  case  of  Doe 
v.  Bi(i(jn  has  no  application,  and  the  legal  estate  remains  in  the 
trustees.  Tliere  is,  moreover,  a  trust  to  pay  legacies,  which  in- 
volves necessarily  some  estate  in  the  trustees  who  are  to  raise  and 
pay  them.  No  doubt  this  could  be  done  under  a  power,  but  the 
rule  is  that  where  there  is  a  devise  to  trustees  aiul  their  heirs,  and 
they  have  some  duty  to  perform  lequiiiiig  tlie  legal  estate,  they 
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take  the  legal  estate  and  not  merely  a  power.  Then  ivliaiice  was 
placed  upon  the  power  to  the  son  to  delay  payment,  and  the  gift  to 
the  sou  of  the  residue,  but  the  gift  to  the  son  of  the  residue  is  not 
a  new  gift  of  the  real  estate,  it  is  only  a  gift  of  the  equitable 
interest  in  remainder,  and  the  power  to  the  son  to  delay  the  pay- 
ment is  not  inconsistent  with  his  being  trustee,  for  in  the  case  put 
he  would  be  the  surviving  trustee.  It  is  after  the  death  of  the 
wife,  and  he  being  the  surviving  trustee  there  is  nothing  to  show 
that  he  is  not  to  pay  as  trustee.  For  these  reasons,  it  appears  to 
me  to  l)e  clear  that  the  trustees  take  the  legal  fee  as  joint  tenants. 

Then,  as  they  take  the  legal  estate,  it  is  utterly  immaterial 
whether  or  not  they  take  the  beneficial  interest.  If  they  take  the 
legal  estate  in  trust  for  other  people,  the  trust  for  other  people 
does  not  negative  the  intention  that  they  should  sell  to  pay  debts, 
and  why  should  the  trust  for  themselves  negative  it  ?  It  seems  to 
me,  therefore,  that  when  once  you  get  to  the  rule  that  a  direction 
to  pay  debts  confers  upon  the  executors  a  power  of  sale  over  real 
estate  devised  to  them  as  joint  tenants,  there  is  nothing  to  take 
this  case  out  of  that  rule. 

The  case  then  stands  thus.  A  direction  to  "  my  executors  to  pay 
njy  debts  "  has  been  held  to  mean  a  direction  to  them  to  pay  out 
tif  the  personal  estate,  but  if  it  is  followed  by  a  devise  of  real 
estate  to  the  executors,  either  as  such  or  in  their  own  names,  it  is 
a  direction  to  them  to  pay  out  of  that  estate  as  well  as  out  of  the 
personal  estate,  and  the  real  estate  is  rliarged.  In  the  present  case 
the  legal  estate  is  vested  in  the  executors.  We  have, 
therefore,  *  here  a  good  cliarge  of  debts,  a  good  power  of  [*  480] 
sale,  and  a  good  legal  estate. 

The  only  remaining  point  is  what  period  of  time  is  sufficient  to 
raise  a  presumption  that  the  debts  have  been  paid.  Xow,  uptm 
that  point  and  on  that  point  only  I  differ  from  SahiiL  v.  Hcnpe,  27 
Beav.  553.  I  think  it  is  clear  that  ten  years  and  a  half  are  not 
sufficient,  but,  as  has  been  said,  a  line  must  be  drawn  somewhere. 
The  question  is  where  ?  In  Sahin  v.  Heape  the  late  IMastek  of 
THE  EoLLS  held  that  the  lapse  of  twenty-seven  years  did  not  raise 
the  pres\imption.  I  think  that  period  too  long.  In  Forhcs  v. 
Pracoi'h,  12  Sim.  528,  the  period  was  twenty -five  years,  which  the 
V'tce-Ciiaxcellok  appears  to  have  considered  too  long.  T  think  it 
desirable  that  a  rule  should  be  laid  down  upon  which  parties  may 
act  without   having   to  come  to  a  Court  of   equity,   and    in    my 
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opinion  the  reasonable  period  is  twenty  years.  The  reason  why  T 
say  twenty  years  is  this,  — that  is  the  period  ol'  limitation  foi  a 
specialty  debt,  and  we  know  as  a  fact  that  most  landowneis  owe 
mortgage  debts.  It  therefore  seems  reasonable  to  sav  that  after 
the  lapse  of  twenty  years,  which  is  sufficient  to  bar  mortgage  debts 
and  all  other  specialty  debts,  tliere  is  a  presumption  that  the 
debts  are  paid,  especially  when  you  find  a  beneficiary  in  the  enjoy- 
ment of  the  estate,  —  a  circumstance  mentioned  by  Lord  Si\  Leon- 
ards in  Stroughill  v.  Ansteij,  1  De  G.  M.  &  G.  6r)4.  Tn  this  case  T 
may  say  it  is  not  so,  because  the  widow  is  a  trustee,  and  therefore 
it  cannot  be  said  that  her  being  in  possession  of  the  estate  shows 
anything;  but  where  you  find  a  beneficiary  in  possession  and 
twenty  years  have  elapsed,  I  think  it  is  fair  to  presume  that  the 
debts  have  been  paid,  and  in  such  a  case  T  tliink  tliat  a  purchaser 
is  bound  to  inquire. 

It  follows  from  what  I  have  said  that  in  my  opinion  the  title  is 
good,  and  the  appeal  ought  to  be  allowed. 

Beeti,  L.J.  :  — 

In  this  case  there  has  been  a  contract  for  the  purchase  and  sale 
of  land,  and  the  purchaser  made  the  following  requisition  :  '"'  The 
pjower  of  the  vendors  as  executors  and  devisees  to  sell  in  this  case 
free  from  the  legacies  would  only  remain  in  them  if  debts  of  the 
testator  still  remain  unpaid.  Considering  that  tlie  testator 
[*4S1]  died  *  more  than  ten  years  ago  this  seems  highly  improb- 
able to  us,  and  either  the  ])urchaser  must  be  furnished 
witli  debts  still  remaining  unjiaid,  or  the  legatees  and  the  tenant 
for  life  must  join  in  the  conveyance  and  release  their  respective 
interests."  The  answer  was  :  "The  purchaser  is  not  concerned  to 
inquire  whether  or  not  the  debts  of  the  testator  still  remain 
unpaid."  Upon  that  answer  the  purchaser  assumes  the  right  not 
to  accept  the  title.  The  question  raised  therefore  is,  wliethei'  that 
requisition  is  a  material  one  or  not.  It  is  argued  on  the  one  side 
that  it  is  material,  because  it  is  said  if  there;  are  no  dehts  in  exist- 
ence then  the  purchaser  will  have  a  bad  title  to  the  projierty  if  he 
accepts  it.  On  tlie  other  side  it  is  .said  that  it  is  wholly  imma- 
terial U)  him  whether  tlua-e  are  (.lebts  or  not,  l)ecaus(>  wlietlier  there 
are  del)ts  or  not  the  title  given  to  him  will  under  the  circumstances 
of  the  case  be  equally  good. 

The  first  ([uestion  is  whether  the  testator's  debts  were  charged 
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u]»(tn  liis  real  estate,  and  tliat  depends  npon  the  construction  of  tlie 
will. 

Now,  in  order  to  help  us  to  construe  this  will  a  great  lunnber  of 
cases  were  cited  on  one  side  and  the  other,  but  whenever  one  of 
those  cases  was  disagreeable  to  the  person  against  whom  it  had 
been    cited,   he  answered  by  saying  it  is  a  decision  upon  another 
will  with  provisions  different  from  those  (jf  the  present  will,  and 
therefore  can  be  no  authority  for  the   construction  of  this  will. 
To  some  extent  all  reported  cases  upon  the  construction  of  docu- 
ments are  open  to  that  objection,  but  still  they  are  useful.      The 
only    way  in  which  the  Court  can   make    them    useful   is  to  see 
whether  there  can  be  elicited  from   them  any  rule  of  construction 
applicable  to  other  cases  in  which  similar  words  occur.      It  is  of 
no  use,  to  my  mind,  to  discuss  such  cases,  and  to  say  whether  one 
would  have  agreed  with  the  learned  Judges  who  decided  them  as  to 
every  part  of  the  case.      The  only  use  of  them  is  to  see  whether 
from  the  grounds  given  for  the  decision  a  rule  of  construction  can 
lie  deduced,  and  if  there  are  cases  laying  down  a  rule  of  construc- 
tion which  has  been  in  the  books  for  a  number  of  years  and  has 
never  been  disputed,  it  ought,  as  it  seems  to  me,  to  be  assumed 
that  in  subse([uent  conveyances  and  wills  it  was  intended  to  use 
the  expressions  referred  to  in  those  cases  in  the  sense  in  which  they 
have  been  construed  in  the  cases.      Now,  it  seems  to  me 
that  *  a  reasonable  and  fair  general  rule  of  construction  can    [*  4<S2] 
be  deduced  from  the  decided  cases,  and  that  this  rule  is 
well  stated  in  Hartland  v.    MiirreU,  27  Beav.    204,   206.      There 
the  Master  of  the  Kolls  says :  "  I  am  of  opinion  that  when  a 
testator  devises  all  his  real  estate  to  his  executors  and  directs  them 
to  pay  all  his  debts,  that  constitutes  a  charge  on  the  real  estate, 
although  they  take  no  beneficial  interest  in  it. "     But  then  it  was 
said  that   J^^^w■  v.    Hedington,  8  My.  &  K.  495  (41    \l.   W.  110), 
was   inconsistent  with  that  rule.      On  one  side  we  were  asked  to 
entirely  disagree  with    IVnsse  v.  /{eslinr/fon,  and  on  the  other  side 
we  were  asked  to  accept  IVasse  v.  Hesliiigton  and  to  disagree  abso- 
lutely with  Hartland  v.  Murrell.      Upon  hearing  those  two  cases 
read  it  seemed   to  me  that  you  might  extract  from  them  a  very 
good  rule:   viz.,    that  where  a  gift  is  in  the  form  mentioned   in 
Hartland  v.  }fiirrcll  the  debts  are  charged  npon  the  real  estate, 
unless  upon  other  parts  of  the  will  a  contrary  intention  clearly 
appears.      The  rule,  as  stated  in  Hartland  v.    Mnrrcll,  with   that 
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proviso  or  coiulition  attached  to  it,  seems  to  mo  tn  lie  consistent 
with  the  authorities,  and  to  l)e  well  stated  in  {\iv  ]iassa<^fe  from 
Bailey  \.  Btcilc//,  I'i  Ch.  1).  27:'>,  which  was  read  hy  the  ]\Iasteii 
OF  THE  liOLL.s.  It  seems  to  me  that  wherever  a  testator  devises  all 
liis  real  estates  to  his  executors  and  directs  them  to  pay  his  debts, 
tlic  debts  are  charged  on  the  real  estate,  whatever  may  be  the 
trusts  declared  of  that  real  estate,  unless  upon  the  whole  will  you 
can  clearly  find  a  contrary  intention.  It  was  argued  that  this  case 
was  not  brought  within  the  canon,  because  in  this 'case  the  real 
estate  was  not  given  to  the  executors,  in  sui)port  of  which  Doe  v. 
Biggs,  2  Taunt.  109,  was  relied  on.  lam  not  at  all  inclined  to  dis- 
pute the  authority  of  that  case,  but  it  appears  tc)  me  to  have  no  appli- 
cation to  tlie  present.  Here  it  appears  to  me  that  the  trustees  take 
the  legal  estate,  sul»ject  to  certain  trusts  imposed  upon  it,  in  their 
hands.  Therefore  the  case  is  clearly  to  my  mind  within  the  canon, 
and  I  can  see  nothing  in  it  to  sliow  a  clear  intention  to  the  contiary. 
It  is  not  therefore  within  the  exception  or  proviso,  it  is  within  tiie 
original  rule,  and  the  debts  are  charged  upon  the  real  estate. 

Then  it  is  said  that  after  the  lapse  of  ten  years  tlie  purchaser 
must  in  prudence  ask  whether  there  v/ere  debts  existing,  because 

if  there  were  not  his  title  would  be  bad.  The  (piestion 
[*483]  *  whether  the  purchaser's  title  would  be  bad  if  there  were 

not  in  fact  any  debts,  supposing  the  time  wliich  has 
elapsed  not  to  be  too  long,  is  determined  by  StroiKjliill  v.  Anafci/i 
1  T)e  G.  M.  &  G.  635,  which  is  an  authority  for  saying  that  if 
there  is  a  charge  of  debts  u])on  the  ])ro])ert\',  tluMi,  if  the  ]>unliaser 
has  no  knowhnlge  that  there  are  no  debts,  he  has,  except  under 
peculiar  circumstances,  a  right  to  assume  that  there  are  debts,  and 
tliat  his  title  is  good  whether  theie  are  or  are  not  debts  in  fact. 
So  far,  therefore,  from  its  being  prudent  in  liim  to  ask  this  ques- 
tion it  is  iiii])rudent  to  ask  it,  unless  there  has  been  sufllicieni  la])se 
of  time  to  call  uimiu  him  to  make  that  reijuisition. 

That  raises  the  final  point,  whetbei'  in  tiiis  case  there  had 
elapsed  a  sufticient  time  to  put  the  purchasei'  on  iiKpiiiy.  It  seems 
to  me  that  it  is  only  after  a  consideral)le  tinn;  that  he  is  bt-und  to 
ask,  and  the  question  is  wliat  time  is  sufficient?  Unless  there  be 
some  particular  circumstances  in  the  case  it  seems  to  me  that,  as  a 
general  rule,  the  question  should  not  lie  asked  within  twenty 
years,  but  tiiat  after  twenty  years  it  will  be  light  to  ask  the  ques- 
tion.     Therefore,   it  seems    to  me  tliat   in   the  jaesent  ca.^e   therQ 
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was  no  oeciision  for  the  piirchnser  to  ask  tin;  riuestioii.  It  was 
therefore  an  iniuiaterial  (question  which  the  vendors  wei-e  n<ii:  hinind 
1  >  answer. 

Tlierefore,  T  am  of  opinion  that  there  is  not  that  kind  of  doubt 
ia  this  title  which  woukl  justify  the  Court  in  sayini;  tlnit  it  can- 
not he  forced  upon  a  purchaser,  and  the  order  ought  to  be  that  this 
jiurcliaser  is  ])ound  to  comj)lete. 

liOLKHK,   L.J.  :  — 

I  am  of  tlie  same  opinion. 

Marten,  Q.C. ,  asked  tliat  the  order  might  be  made  with<mt 
costs,  the  will  being  obscure.  He  referred  to  Osborne  to  Rowlett, 
\?j  Ch.  D.  774. 

The  Court  ordered  the  purchaser  to  pay  costs. 

ENGLISH   NOTES. 

Ill  botli  (if  the  ahdvu  jiriiicipal  cases  it  a])[)ears  tliat  tlie  legal  estate 
was  vested  in  tlie  executors.  AVliere  the  legal  estate  is  vested  in  anotlier, 
the  rule  does  not  necessarily  give  the  executor  power  to  convey  the  legal 
estate  to  the  purchaser.  In  Colijerx.  Fhidi  (ISrjt)),  5  H.  I..  V,.  1)05.  9i;2, 
Lord  Ckanwohth,  L.  C,  says:  '•  Where  there  is  a  general  charge  of 
debts,  and  no  estate  given,  it  may  be  that  as  against  tlie  heir-at-law,  Lh(» 
executors  may  sometimes,  perhaps  always,  possess  im[)lie(iiy  a  power  10 
convey  the  higal  estate  in  order  t(«  raise  the  muncy  to  satisfy  tiu'  eharge; 
but  that  doctrine  certainly  does  not  apply  to  ;i  (^i>e  wlx'i'c  the  estate  is 
<levised  to  others  or  to  another,  charged  with  eei't:Lin  puyuhnts  of  debts 
or  legacies;  there  that  money  is  to  be  raised  tliroiigh  tin-  instrunji'n- 
tality  of  a  sale  by  the  devisee,  and  that  d'.'visec  is  the  pei-son  and  tlif 
only  person  that  can  make  a  legal  title."' 

]^y  the  Law  of  Property  Ameiulment  Act,  1S5'.)  \1'1  &.  "i-'i  Vict.  c.  o5), 
s.  14,  in  the  case  of  wills  coming  into  (tpcration  after  the  L'ttli  of 
August,  1859,  where  the  testator  has  charged  liis  estat(>  witli  the  pay- 
ment of  debts  or  legacies,  and  has  devised  the  estate  so  charge<l  to  a 
ti'ustee  who  is  not  the  executor,  the  trustee  to  whom  the  estate  is  so 
<levised  is  emi)owered  to  sell.  AVhcre  tbci'c  is  no  sncli  express  devise, 
the  power  of  the  executor  to  sell  is  expressly  contirnuid  by  sect.  10  of 
the  same  Act;  but  this  does  not  render  it  unnecessary  to  get  in  any 
outstanding  su.bsisting  legal  estate. 

In  Corser  v.  Cortwr'ujht.  (H.  L.  1875),  L.  1\.  7  11.  L.  7.')1,  it  was  held 
that  an  executor,  who  is  also  a  devisee  of  an  (istate  charged  with  the 
payment  of  debts,  may  bi'  pr('suin((l  liy  a  honii  pdi:  purchaser  or  niort- 
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guget-  (if  that  estate  to  be  dealing  with  it  lor  tlic  pur[)(iscs  of  tlic  aJmin- 
istrutioii.  and  may  give  a  valid  title  to  it,  witliout  the  inin-liaser  heiiig 
bound  to  .see  to  the  application  of  the  money. 

The  limit  of  twenty  years,  suggested  in  tlie  latter  piiiicijial  case  as 
tile  period  dining  which  the  ])resum]itioii  of  the  riglit  of  the  executor 
to  sell  contiinied.  was  adopted  in  the  Irish  case  of  In  re  Molj/iiciix  aiuf 
Whltf.  (1884).  15  L.  E.  Ir.  :>83,  where  it  was  held  that  the  presump- 
tion did  not  exist  after  the  jjcriod  of  thirty-seven  years. 

In  another  Irish  case,  in  re  lii/an  and  Covnna<jh  (188;")),  17  L.  K. 
Tr.  42,  a  testator  had  left  all  his  i)roperty  to  A,  and  B.  in  trust  to  pay 
his  debts,  and  subject  thereto  in  trust  for  his  wife  and  children  in 
equal  shares,  and  appointed  his  trustees  and  C.  his  executors.  1>.  alone 
proved  the  will,  and  seventeen  years  after  the  testator's  death  J)ut  up  a 
leasehold  property  for  sale.  Tlie  purchaser  objected  to  the  title  on  the 
ground  that  a  good  title  could  not  l)e  made  without  the  concurrence  of 
A.  and  the  beneficial  legatees.  It  was  held  that  B.,  as  sole  executrix, 
had  a  good  title  to  sell;  and  notwithstanding  the  lapse  of  seventeen 
years,  was  not  to  be  presumed  to  have  assented  to  the  j<iint  bequest  to 
A.,  or  to  the  bequest  to  the  beneficiaries. 

In  both  these  Irish  cases  the  case  of  In  /v  Tdn'/uern i/-WHlaitni<'  <in<l 
Landau  was  cited  and  followed. 

In  the  case  of  In  re  Whistler  ami  liirliardson  (1887).  .">">  Ch.  I).  561. 
505.  56  L.  .1.  Ch.  827,  57  L.  T.  77,  .'55  W.  K.  662,  it  was  observed 
bv  Kay.  J.,  that  there  was  no  authority  for  the  proposition  that  the 
])ower  of  the  executor  to  sell  personal  estate  was  to  be  considered  at  an 
end  after  twenty  years.  And  in  Jn  re  Venn  and  Farxe's  (Jontrart^ 
1894,  2  Ch.  101,  68  L.  J.  Ch.  303,  70  L.  T.  312.  42  W.  R.  440,  the 
judgment  of  Kay,  J.,  in  hire  WhiMler  and  Jiic//a  rdsait,  was  considered 
by  SxiKLiNii,  J.,  to  be  an  express  decision  that  the  twenty-years  rule 
laid  down  \n  In  re  Tan(j^iieraij-W'dlaunie  and  Landau  d\d  not  apply 
to  the  case  of  an  executor  selling  leaseholds  of  the  testator,  and  followed 
the  decision  in   that  sense  accordingly. 

AMERICAN'   NOTlvS. 

'I'hat  an  executor  has  implied  authority  to  sell  the  real  estate  of  the  testator 
whenever  it  appears  from  the  whole  purview  of  the  will  to  have;  been  liis 
intention  that  it  should  be  sold,  is  clear.  American  cases  illustrating  the 
circumstances  under  which  such  a  power  will  be  implied,  are  collected  in 
1  Williams  on  Executors.  7th  Am.  ed.  797-7f)S :  87  American  Decisions, 
20!);  11  Am.  8:  Kng.  Encycl.  of  Law,  2nded.  104:5. 

In  America  the  English  rule  that  a  mere  change  of  debts  on  real  estate  by 
the  testator  is  enough  to  imply  a  power  of  sale  in  the  executor,  has  not  been 
generally  adopted.      Oin,,  v.  EUh,  (M  Missouii.  77:   Siinlrkrrsv.  Allen,  2  Xew 
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Jcrs<n'  I^aw.  35,  45  (but  see  Dew//  v.  Ruggle^,  25  Xevv  Jer.sey  Kq.  •>5)  ;  Mailer 
(>/  Fox,  5'J  New  York.  530  ;  11  American  Reports,  751  ;  Dunn  v.  Keelirifj,  2  Dev- 
ereux  Law  (N.  Car.),  '2S3  ;  Worlfi/  v.  Tai/lor,  21  Oregon,  589;  28  American 
Slate  Reports,  771.     See  also  11  Am.  &  Kng.  Encycl.  of  Law,  2nd  ed.  1045. 

The  reason  for  the  prevailing  .\nierican  view  is  thus  stated  in  Mailer  of 
Fox,  supra,  at  p.  537:  "The  statute  in  this  state  has  provided  an  ample 
remedy  for  creditors  for  the  collection  of  their  debts  out  of  the  real  property 
of  a  decedent,  and  the  implication  of  a  power  of  sale  in  executors,  from  a 
.simple  charge  of  the  debts  upon  the  lands,  is  unnecessary  and  ought  not 
to   be  indulged." 

Where  the  executor  does  have  a  power  of  sale  for  the  payment  of  debts,  the 
purchaser  is  ordinarily  not  bound  to  inquire  whether  there  are  debts  outstand- 
ing at  the  time  of  the  sale.  Wright  v.  Zeigler,  1  (Georgia,  324;  Stnllh  v. 
J  fanning,  10  West  Virginia,  506.  Rut  fn^e  McCoicn.  v.  Terrell,  '.)  Texas  Civ. 
App.  66. 

Circumstances,  however,  such  as  the  lapse  of  a  long  time  since  the  testa- 
tor's death,  may  be  sufficient  to  put  the  purcliaser  on  his  guard.  Thus,  in 
Itulherford  v.  Clark,  4  Bush  (Ky.),  27,  in  holding  that,  under  the  circum- 
stances, a  purcha.ser  from  an  executor  should  not  be  protected,  the  Court  laid 
.*:trcss  on  the  fact  that  forty  years  had  elai)sed  since  the  testator's  death. 
Whether,  in  America,  the  line  would  be  drawn  at  twenty  year.s,  as  in  the 
second  principal  case,  qucere. 
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RUldO. 

Where  personal  property  is  settled  to  the  separate  use 
of  a  married  woman  for  life,  with  remainder  as  she  should, 
notwithstanding  coverture,  by  deed  or  will  appoint,  with 
remainder  to  her  executors  or  administrators,  this  is  in 
effect  the  same  as  if  it  were  settled  to  her  separate  use 
absolutely. 

London  Chartered  Bank  of  Australia  v.  Lempriere. 

42  L.  J.  p.  C.  49-60  (s.  c.  L.  R.  4  r.  ('.  .J72  ;   iO  L.    T.  1  80  :   21  W.  R.  .">i:5). 

Feme  C'orerl.  —  Conlravl    h//.  —  /.ialiilil//    of'   Sepnrahi    J-^stalc.  —  (lencral  [49] 

J-Jiigai/funcnl. 
■  A  fetue  corerl  having  property  settled  to  her  separate  use  for  life,  with   re- 
mainder as  she  should,  notwithstanding  coverture,  by  deed  or  will  appoint, 
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willi  rfinaiiider  to  ht>r  executors  t>r  administrators,  opened  two  accounts  with 
lier  bank'TS,  a  private  and  an  administration  account,  and  directed  tlie  bank<'rs. 
by  the  joint  letter  of  herself  and  her  husband,  to  consider  any  overdraft  on  her 
private  account  secured  by  the  administration  account.  The  ?»dininistration 
account  was  subject  to  the  trusts  of  the  settlement.  At  her  death  tlie  private 
account  was  overdrawn  :  —  Held,  that  she  had  contracted  so  as  to  bind  her 
separate  estate,  and  that  the  bankers  had  a  lien  on  the  administration  account 
in  respect  of  the  overdrawn  private  account. 

This  was  an  appeal  from  a  decree  of  the  Supreme  Court  of  the 
Colony  of  Victoria. 

The  appellants  were  a  company  carrying  on  the  l)usiness  of 
hanking  in  tlie  Colony  of  Victoria. 

The  respondents  were  the  trustees  of  a  settlement  and  the 
executors   and    trustees    of    the    will    »jf    Anne    Young    Aitkin, 

deceased. 
[r»3]  The  appellants,  the  bank,  had  certain  dealings  and  transac- 
tions with  one  Anne  Young  Aitkin  and  her  liusband.  She 
was  the  widow  and  administratrix  of  one  Jeremiah  George  Ware, 
deceased,  who  had  died  (as  far  back  as  October,  1859)  intestate, 
possessed  of  property,  real  and  ])ersonal,  to  a  very  large  amount. 

A  suit  was  instituted  in  the  Supreme  Court  of  X'ictoria,  for  the 
purpose  of  administering  that  estate,  and,  in  tlu^  course  of  that 
suit,  a  receiver  and  manager  of  the  rents  and  profits  of  the  real 
estates  of  the  intestate  was  appointed,  but  tlie  administration  of 
the  personal  estate  l)y  the  administratiix  was  not  otherwise  inter- 
iered  with  l»y  the  Court. 

Mrs.  Aitkin,  then  Mrs.  Ware,  cniiihtyed  the  appelhmts  as  her 
bankers,  and  had  two  accounts  with  them  :  one,  her  private  ac- 
count;  the  other,  her  administration  account  opened  with  her  as 
Anne  Ware,  administratrix.  'J'ho  receiver  kept  his  account  with 
the  same  bank. 

Tn  March,  1  sr)2,  she  intermarried  with  Mr.  Aitkin.  Shortly 
after  her  marriage,  she  and  her  husband  called  at  the  bank,  and  at 
their  request  the  two  accounts  were  transferred  to  her  by  her  new 
name,  and  on  that  occasion  she  signed  a  letter  as  follows:  — 

fiEKI-ONC,    \\)Y\\  4,    18()2. 

Dear  Sih, — Herewith  T  send  you  two  cheqties  amounting  to 
£1363  3.5.  1(L  and  £44.34  1 8.s.  7^/..  drawn  by  mo  on  my  jirivate 
accciunt    ami    ndmiiiistial  ion   iktomiiI  .    ;iiid    hereby   request    yoa   to 
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trfin.«!fer  the  .inKuints  to  accounts  respectively,  to  be  opened 
in  your  bank  in  the  name  of  * "  A.  Y.  Aitkin"  and  [*  54] 
"  \.  y.  Aitkin,  Athninistratrix. "  Any  che(|ue.s  outstand- 
ing, or  any  Itill.s  drawn,  accepted  or  indorsed  "  A.  Y.  Ware"'  or 
"  A.  Y.  Ware,  A(hninistratrix, "  to  be  placed  to  the  new  accounts 
respectivel}'.  And  you  will  consider  any  private  overdi'aft  of  mine 
secured  by  my  administration  deposits  in  your  hands,  and  please 
to  recognise  Mr.  John  Ware's  signature  as  formerly  on  the  admin- 
istration account. 

I  am,  yours  truly,  A.  Y.  Aitkin. 

The  Manager,  London  (Chartered  Bank,  Geelong. 

And  the  husband  signed  liis  name  to  the  words,  "I  consent," 
written  thereunder. 

Afterwards,  and  up  to  the  time  of  Mrs.  Aitkin's  death,  in  June, 
1867,  very  large  sums  were  drawn  out  by  her  on  her  private 
account;  and  the  same  was  overdrawn  at  that  time  to  the  extent 
of  £13,438.  But  during  the  same  period  very  large  sums  were 
paid  in  to  the  administration  account,  which  were  from  time  to 
time  placed  on  deposit  at  interest  with  the  bank.  Amongst  the 
sums  so  deposited  were  two  sums  of  £6000  and  £8000,  wliicli 
are  especially  the  subject  of  this  suit.  After  the  deatli  of  Mrs. 
Aitkin,  the  bank  claimed  the  right  to  apply  these  sums  to  the 
overdraft  on  the  private  account;  and  the  question  was  whether 
they  were  entitled  so  to  apply  those  moneys. 

The  judgment  of  the  Court  (Lord  Justice  James,  Sir  Bakxf.s 
Peacock,  Lord  Justice  Mellish,  and  Sir  Montague  Smith)  was 
delivered  by 

Lord  Justice  James,  who,  after  stating  the  case,  and  advening 
to  the  evidence  upon  the  (piestion  whether  the  bank  liad  notice  of 
the  settlement,  i)r()ceeded  as  follows:  — 

The  appellants  (tlie  bank)  made  and  make  the  following  [no] 
ease  :  — 

We  are,  they  say,  creditors  of  a  married  lady  having  a  separate 
estate,  and  a  power  for  o\ir  purpose  eipiivalent  to  a  separate  estate  ; 
and  the  lady  having  exercised  that  jiower  ])y  will  in  favour  of  vol- 
unteers, we  are  entitled  to  be  paid  our  debts  out  of  the  moneys 
appointed  in  priority  to  the  volunteers. 

The  appellants  rely  on  the  law  as  laid  down  by  the   L<trd  Jus- 
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tice  TURNKK,  ill  Joliason  v.  Galhujlier,  '.\  De  (t.  F.  &  J.  51*',  30  L. 
J.  Oh.   298:  — 

"  Since  the  case  of  Jon's  v.  Harris,  !)  ^'e8.  493,  tliere  is  not,  so 
far  as  I  am  aware,  any  case  opposed  in  any  dej^ree  to  the  doctriiu^ 
of  the  separate  estate  heing  liable  for  general  engagements,  except 
the  case  of  Agailar  v.  Ayuilar,  ;">  ^Nladd.  414,  which  followed 
Jones  V.  Harris,  and  the  dicta  of  Sir  John  Leaci'i  in  (rreathuj  v, 
Nohh,  :!  Madd.  79,  and  Htaart  v.  Lord  KirkvaU,  3  .Aladd.  387  ; 
and,  on  the  contrary,  the  cases  of  Murra n  v.  L'arlce,  3  i\Iyl.  l^-  K. 
209,  Oiccns  \.   DicJccJison,   Or.    lK:  Ph.    48,    Burle  v.    Tuite,    19    Ir. 

Eq.    L.    K.   467,    FfdiffJian  v.    Vanderstctjen,   2  Drew.    165, 
[*riB]   23  L.    J.    Ch.    793,   *and    Wrinht  v.    Chard,  4  Drew.    673, 

29  L.  J.  Ch.  82,  contain  very  decisive  dicta,  in  favonr  of 
such  lial)ility.  The  weight  of  authority,  therefore,  seems  to  me 
to  be  in  favour  of  the  liability.  I  think,  too,  that  the  })rinciple 
<in  which  all  the  cases  proceed,  that  a  married  woman  in  res})ect  of 
her  separate  estate  is  to  be  considered  as  a  feme  so/c,  is  also  in 
favour  of  it ;  aud  upon  the  whole,  therefore,  I  have  come  to  the 
conclusion  that  not  only  the  bonds,  bills,  and  promissory  notes  of 
married  women,  but  also  their  general  engagements,  may  affect 
their  separate  estates,  except  as  the  Statute  of  Frauds  may  inter- 
fere where  the  separate  property  is  real  estate.  I  am  not  prepared, 
however,  to  go  the  length  of  saying  that  the  separate  estate  will,  in 
all  cases,  be  affected  by  a  mere  general  engagement.  The  cases  of 
Jones  V.  Harris  and  Aguilar  v.  Aguilar  show  that  the  engagement 
which,  if  the  married  woman  was  a  feme  sole,  the  law  would 
create  for  repayment  of  the  consideration  of  a  void  annuity  would 
not  affect  it.  It  seems  to  follow  that,  to  affect  the  scjiarate  estate, 
tliere  must  be  something  more  than  the  mere  oldigation  which  the 
law  would  create  in  the  case  of  a  single  woman.  W\\\\{  that  some- 
thing more  may  be,  must,  1  think,  depend  in  each  case  upon  the 
circumstances.  What  might  affect  the  se])arate  estate  in  the  case 
<if  a  married  woman  living  separate  from  her  liusliand  miglit  not, 
as  I  apprehend,  affect  it  in  the  case  of  a  married  woman  living 
with  her  husband.  What  might  bind  the  separate  estate,  if  the 
credit  be  given  to  the  married  woman,  would  not,  as  I  conceive, 
bind  it  if  the  credit  be  not  so  given.  The  very  term  '  general 
engagement,'  when  applied  to  a  married  woman,  seems  to  import 
something  more  than  mere  contract,  for  neither  in  law  nor  in 
equity  can  a  married  w(nuan  be  IhiuikI  by  eonliaet  merely.      Aylett 
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V.  Ashton,  1  Myl.  .^  Cr.  105,  5  L.  J.  (N.  S.)  Cli.Tl.  According 
to  tlie  best  opinion  which  I  can  form  of  a  question  of  so  niucli 
ilidiculty,  I  tliink,  tliat  in  order  to  bind  the  separate  estate  by  a 
general  engagement,  it  should  appear  that  the  engagement  was 
made  witli  reference  io  and  upon  the  faith  or  credit  of  that  estate, 
and  that  whether  it  was  so  or  not  is  a  question  to  be  judged  of  by 
this  Court  upon  all  the  circumstances  of  the  case. "...  "  The 
separate  estates  of  married  women  being  thus  far  bound  by  their 
debts,  obligations,  and  engagements,  it  has  next  become  a  question 
how  far  tliose  debts,  obligations,  and  engagements  affect  the  corpus 
of  the  property,  where  the  married  woman  has  a  limited  interest 
only,  as,  for  instance,  a  life  estate  with  a  power  of  appointment. 
The  cases  on  this  subject  may,  as  it  seems  to  me,  well  be  classed 
under  three  heads  :  first,  where  the  power  of  appointment  has  been 
general,  l>y  deed  or  writing  or  by  will ;  secondly,  where  it  has 
been  by  will  only,  and  the  power  has  been  exercised;  and  thirdly, 
where  there  has  been  a  limitation  in  default  of  appointment  and 
the  power  has  not  been  exercised.  In  cases  falling  under  the  third 
class,  there  cannot,  as  it  seems  to  me,  be  any  reasonable  doubt  that 
the  debts  and  engagements  of  the  married  woman  cannot  prevail 
against  the  parties  entitled  in  default  of  appointment,  and  the 
case  of  Nail  v.  Puiiter,  5  Sim.  555,  impliedly  decides  that  point. 
In  cases  falling  under  the  second  class,  where  the  power  of  appoint- 
ment is  by  will  only  and  has  been  exercised,  but  not  for  creditors, 
the  authorities  do  not  appear  to  me  to  be  consistent.  In  Norton  v. 
Turvill,  2  P.  Wms.  144,  as  explained  in  Sorkeff  v.  Wray,  4  Bro. 
C.  C.  483,  the  exercise  of  the  powi^r  hy  the  will  of  the  married 
waman  seems  to  have  been  held  to  have  let  in  a  bond-creditor 
against  the  appointees  under  the  will ;  and  in  Haghrs  v.  JVells, 
9  Hare,  749,  I  seem  to  have  intimated  that  this  might  be  the 
effect  of  the  exercise  of  the  power,  as  in  other  cases  of  the  exercise 
of  the  general  power  of  appointment  by  will,  and  certainly  not 
upon  the  ground  that  power  is  property.  But  the  Vice-Chancellor 
KiNDERSLEY,  in  whose  judgment  I  have  quite  as  much  confidence 
as  in  my  own,  seems  to  have  dissented  from  Hughes  v.  Wells  in 
the  case  of  Vauyhan  v.  Vanderstegen,  and  I  observe  that  Sir 
William  Grant  has  treated  the  point  as  doubtful  in  Heatley  v. 
TJiomas,  15  Ves.  596.  I  say  no  more,  therefore,  upon  this 
*  point  than  that  it  may  be  considered  as  open.  But  in  [*  57] 
cases    falling   under   the    first   class,   where  the    power    of 
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appoiutment  has  been  hy  deed  or  writing  or  will,  the  Courts  have 
fcrtainly  held  the  corpus  of  the  property  t(j  be  subject  to  the  debts 
and  engagements  of  the  married  womau. " 

It  is  said,  indeed,  that  the  Lord  Justice  KxuniT  BitrcK  did  not 
concur  with  his  colleague,  and  that  Lord  St.  Lkonakds  has  ex- 
pressed an  opinion  that  the  Lord  Justice  Kmchi'  Biu'CE's  view 
was  the  more  coirect.  It  will  be  observed,  however,  that  the 
point  of  diflerence  was  as  to  whether  a  general  engagement  could 
create  the  obligation,  and  not  at  all  as  to  the  second  point  as  to 
how  far  the  obligation,  if  it  exists,  binds  the  corpus  of  property 
.subject  to  a  power  of  appointment  in  tlie  married  woman. 

The  term  "  general  engagement "  is  an  andjiguous  and  misleading 
one.  If  it  is  meant  merely  to  say  that  goods  sold  to  a  married 
woman  in  the  ordinary  course  of  domestic  life,  that  contracts  ex- 
pressed to  be  made  by  her  in  respect  of  property  not  her  sejjarate 
estate,  e.  ij.,  for  buying  or  selling  or  letting  or  hiring  a  house,  di> 
not  necessarily  impose  a  liability  to  be  satisfied  out  of  separate 
estates  which  she  may  happen  to  have,  in  that  .sense,  and  to  that 
extent,  the  proposition  tliat  lier  separate  estate  is  not  lialile  to  lier 
general  engagements  is  quite  accurate.  IJut  that  does  not  afl'ect 
tlie  rule  as  laid  down  by  Lord  Justice  TiKXEK  as  to  general  engage- 
ments, as  to  which  it  appears  that  they  were  made  with  reference 
to  and  upon  the  faith  or  credit  of  the  separate  estate.  It  will  l)e 
useful  to  refer  to  Lord  Laxgkale's  expressions,  quoted  by  the  Lord 
Justice  TURNEK:  — 

"  It  is  perfectly  clear  tliat  when  a  woman  has  property  settled  to 
her  separate  use,  .she  may  bind  that  pro})erty  without  distinctly 
stating  that  she  intends  to  do  so.  She  may  enter  into  a  bond,  l)ill, 
]»roniissoiy  note,  or  other  obligation,  which,  considering  lier  state 
as  a  mairied  woman,  could  oidy  be  satisfied  by  means  of  her 
separate  estate,  and  therefore  the  iid'erence  is  conclusive  that  there 
was  an  intention,  and  a  cleai'  one,  on  lu'r  jiart,  that  her  .separate 
estate,  which  w(nild  be  the  only  means  of  satisfying  the  obligation 
into  which  she  entered,  should  be  l)ound.  .Again,  I  apprehend  it 
to  be  clear  that  where  a  married  woman  having  .se])arate  estate,  but 
not  knowing  perfectly  th^!  nature  »jf  her  interest,  executes  an  in- 
.strument  by  which  she  plainly  shows  an  intention  to  bind  the 
interest  which  belongs  to  her,  then,  though  she  may  make  a  mis- 
take as  to  the  extent  of  the  estate  vested  in  her,  the  law  will  say 
that  such  estate  as  she  mav  have  >h:ill  b.-  liound  bv  her  own  act." 
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Tt  would  bo  very  inconvenient  tluit  a  married  woman  with  a 
lar<>e  separate  property  should  not  he  aljle  to  employ  a  solicitor  or 
a  surveyor,  or  a  l)uilder,  or  tradesman,  or  hire  labourers  or  ser- 
>'nnts,  and  very  unjust,  if  she  did,  that  they  should  have  no 
nuuedy  against  such  separate  property. 

It  is  true  that,  in  Shattnck  v.  SJxcttocl;  L.  1{.  li  Va[.  1S2,  35  1. 
J.  Ch.  500,  the  Master  of  the  Rolls  expressly  overruled  tin- 
iu('gment  of  the  Lord  Justice  Turnek,  and  held  that  even  a  prom- 
issory note  given  by  a  married  woman  living  separate  and  apart 
from  her  husband,  and  having  property  settled  to  her  separate  use 
for  life,  with  a  power  to  appoint  the  same  by  deed  or  will,  and 
a])}i()inting  it  by  will,  was  not  a  debt  payable  out  of  the  property 
so  appointed.  In  that  judgment  he  bases  his  dissent  from  tlie 
LoiM)  Justice  on  the  ground  that  the  authoi'ities  cited  by  the 
latter  do  not  warrant  his  conclusion. 

Their  Lordships  are  not  able  to  concur  in  that  vitnv  of  the 
authorities,  and  have  arrived  at  the  conclusion  that  Lord  Justice 
Turner's  judgment  is  expressed  with  his  usTial  accuracy. 

One  of  the  cases,  He<(tlc//  v.  Tho)na.s,  when  carefully  examined, 
is  a  direct  authority  for  the  Lord  Justice's  proposition.  There,  a 
bond  creditor  of  the  married  woman  sought  payment  out  of  prop- 
erty appointed  by  her  will.  A  doubt  was  raised  in  that  case'  on 
the  true  construction  of  the  settlement  as  to  whether  it  did  in  fact 
give  her  a  power  of  disposal  by  deed  or  otherwise  inter  rii-os  as 
well  as  by  will,  and  that  doubt  being  resolved  in  the  affirmative, 
the  plaintiff  obtained  the  decree  sought  for  by  him.  Sir  Willi.\m 
•Grant's  observations  are  these  :  — 

"  The  question  is,  whether  this  was  *  vseparate  property  to  [*  58] 
all  intents  and  purposes.  In  Sockdf  x.  Wran,  Lord  Alvan- 
LEY  did  not  consider  a  married  woman  who  had  mily  a  jmwcr  o/ 
appointment  by  will,  as  having  separate  property;  distinguishing 
that  case  from  Norton  v.  Turritl,  where  the  creditor  was  alh)W(;d 
to  resort  to  the  separate  property  after  the  death  of  the  wife,  as 
^ihe  had  a  power  of  appointing  either  by  deed  or  will.  T'pon  th.:' 
question  in  Sorlrtt  v.  ir-rnj/,  whether  the  wife  could  give  the 
]>roperty  to  her  husband.  Lord  Alvanley  licld  that  she  could  not  ; 
that  she  could  not  affect  it  in  any  way  but  by  a  revocable  instiu- 
nicnt;  and  the  bond  was  an  instrument  not  revocalde.  If  this 
was  absolute  separate  property  in  Mrs.  dohnson,  upon  the  ])lain- 
tiff's  construction    of  the   deed,    that  takes  it  out  of  the  case  of 
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Sockett  V.    Wray,  and  brings  it  to  tliat  of  Hvhnc  v.    Tcniianf,  W. 

6  T.  L.  C. " 

In  that  case  it  is  obvious  that  Sir  William  Grant  considered  that 
property  settled  to  a  married  woman's  separate  use  for  life,  witli 
jHiwer  to  dispose  of  it  by  deed  or  will,  was  in  effect  separate  prop- 
erty. That  case  was  in  one  respect  a  strong  one,  as  there  was  no 
gift  over  excejit  in  the  event  of  licr  dying  in  her  hiislxuid's  life- 
time. She  survived  liim,  and  therefore,  irrespective  of  the  settle- 
ment, became  again  possessed  of  the  property  in  her  original  right ; 
so  that  upon  the  death  of  her  husband,  the  proi)erty  stood  settled 
to  herself  for  life,  remainder  as  she  sliould  by  deed  or  will  ap])oiiit, 
remainder  to  herself  absolutely.  But  having  property  over  whirli 
at  the  time  of  making  the  bond  she  had  absolute  power  of  disposi- 
tion, notwithstanding  her  coverture,  the  bond  by  which,  notwith- 
standing her  coverture,  she  had  bound  herself,  was  decreed  to  he 
.satisfied  out  of  it. 

In  the  present  case  it  is  to  be  noted  that  the  gift  is  to  tlie  mar- 
ried woman  for  her  separate  use  for  life,  with  remainder,  as  she 
should,  notwithstanding  her  coverture,  by  deed  or  will  apimint, 
witli  remainder  to  her  executors  or  administrates.  Their  Lord- 
ships are  satisfied  that  on  the  weight  of  authority  and  on  princijile 
they  ought  to  treat  this  as  what,  in  ccjmmon  sense,  and  to  common 
:ippreliension,  it  would  be,  an  absolute  gift  to  the  sole  and  separate 
use  of  the  lady.  The  words  are  an  expansion  and  expression  of 
what  would  be  implied  in  the  word  sole  and  separate  use;  and 
they  conceive  themselves  at  ^liberty  to  hold  that  such  a  form  of 
gift  to  a  married  woman,  without  any  restraint  on  anticii)ation, 
vests,  in  equity,  the  entire  corpus  in  her  for  all  purposes,  as  fully 
as  a  similar  gift  to  a  man  would  vest  it  in  him. 

In  the  Supreme  Court  of  Victoi-ia,  the  question  appears  to  have 
been  discussed  and  determined  mainly  on  tlie  applicability  or  non- 
apjili (ability  of  the  case  of  Vaughan  v.  Vnnderstegen,  which  it  is 
necessary  therefore  to  consider.  In  that  case  the  married  woman 
had  only  power  to  appoint  by  will.  The  VrcE-CHANCKLLOK  lield 
that  a  creditor  was  not  entitled  to  be  paid  out  of  ]iroperty  ap- 
pointed by  such  will,  but  on  a  second  hearing,  held  that  where 
a  fraud  had  been  practised  on  the  creditor,  he  was  so  entitled. 
His  reasoning  was  shortly  this :  the  fraud  created  an  equitable 
demand  which  would  have  been  enforced  against  any  property  of 
the  married  woman,  and  tliat  being  so  it  would,  like  a  man's  debt, 
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1)6  payable  not  only  out  of  her  own  assets,  but  in  aid  of  them  out 
(tf  any  property  wliicli  she  had  a  general  power  to  appoint,  and 
liad  actually  appointed. 

It  is  not  easy  to  see  on  what  principle  tlie  fraud  could  alter  the 
natui'e  of  the  property  subject  to  appointment  or  affect  the  appointees. 
It  is  easy  to  see  how  fraud  might  make  that  a  debt  to  which*  the 
married  woman  would  be  in  equity  liable  notwithstanding  her 
coverture,  and  that  there  being  such  a  liability  or  debt,  equity 
would  deal  with  any  property  to  which  she  was  notwithstanding 
coverture  absolutely  entitled,  and  any  property  over  which  she  had 
a  general  power  of  appointment,  exactly  as  it  would  do  in  the 
case  of  a  man  or  feme  sole  dying  indebted.  Given  the  relation  of 
debtor  and  creditor  in  equity,  all  the  consequences  of  such  rela- 
tion would  appear  to  follow  just  as  if  there  were  no  coverture  in 
tlie  case. 

But  the  case  of  Vauyhan  v.  Va nderdegcn  was  before  the  Lord 
Justice  Turner  in  Johnson,  v.  Gallafjlicr,  and  it  was  with  the  full 
knowledge  of  that  case,  and  after  having  had  the  advantage 
of  vsell  weighing  the  judgment  of  Vice-Chancellor  *Xin-  [*  59] 
DERSLEY,  that  the  Lord  Justice  laid  down  the  prop(jsi- 
tion^j  which  have  been  previously  cited,  and  the  concurrence  of 
their  Lordships  with  which  has  been  above  stated. 

It  appears  to  their  Lordships  therefore  that  it  was  nc)t  necessary 
foi  the  appellants  to  make  out  a  case  of  fraud.  All  that  was  nec- 
essary was  to  show  that  the  married  woman  intended  to  contract 
so  as  to  make  herself,  that  is  to  say,  her  separate  property,  the 
del)tor,  and  upon  the  facts  of  this  case  that  does  not  appear  to  be 
open  to  any  substantial  doubt.  Assuming  for  tlie  moment  that 
the  letter  did  not  operate  as  a  defective  execution  of  her  power,  it 
at  all  events  showed  unequivocally  that  she  contracted  that  her 
interest  in  the  intestate's  estate,  i.  e. ,  her  separate  property,  should 
be  liable  to  the  debt. 

In  tlie  Supreme  Court  it  was  considered  sufficient  to  say  that  the 
case  was  l»ased  entirely  on  fraud,  and  that  the  fraud  not  being 
proved  the  bill  ought  to  be  dismissed  with  costs.  Their  Lordships 
agree  that  the  fraud  was  not  proved.  They  are  satisfied  that  the 
non-mention  of  the  settlement  (if  it  was  not  mentioned)  was 
perfectly  honest.  The  lady  and  her  husband  well  knew  that  what 
she  had  reserved  to  herself  would  be  an  ample  security  for  any- 
thing which  she  was  likely  to  overdraw  pending  the  winding  up  of 
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the  estate,  which  probably  \va.s  protracted  for  many  more  years  than 
they  contemplated,  and  the  lady  and  her  husband  (as  their  Lord- 
ships are  well  satisfied)  honestly  intended  to  give  and  did  give  that 
ample  security. 

It  may  be  right,  in  order  to  avoid  any  possible  misappreliension 
of  the  judgment  of  the  Supreme  Court,  to  say  a  few  words  on  (he 
effect  of  a  charge  of  fraud  made  and  not  proved.  If  the  case  i.s 
liased  on  the  fraud,  the  failure  to  prove  it  must  be,  like  the  failure 
to  prove  any  other  essential  ingredient,  fatal.  But  if,  striking  out 
the  charge  of  fraud,  there  is  sufficient  ecjuity  stated  and  proved,  if, 
as  in  this  case,  the  fraud  is  thrown  in  by  way  of  subsidiaiy  answer 
to  the  counter-case  of  the  respondent,  it  is  a  matter  only  affecting 
costs. 

Their  Lordships  are  of  opinion  that  on  each  of  the  several 
grounds  stated  above,  the  appellants  are  entitled  substantially  to 
the  relief  they  have  asked. 

The  injunction  asked  was  probably  not  necessary,  as  it  is  diffi- 
cult to  see  how  any  action  at  law  could  be  sustained  ;  but  it  was 
however  proper,  as  the  action  at  law  could  not  have  properly  tried 
the  real  questions  between  the  parties,  which  were  as  to  their 
respective  priorities  over  the  separate  trust  estate  of  a  feme  covert. 
As  to  the  costs  of  the  proceedings,  of  course,  the  costs  [.aid  by  the 
appellants  must  be  repaid  to  them.  As  to  their  own  costs,  their 
Lordships  are  of  opinion,  having  regard  to  the  nature  of  the  suit 
and  claim,  that  the  proper  order  will  be  that  they  should  add  their 
costs  to  their  debt. 

Their  Lordships  will  therefore  liumbl}'  recoinniend  to  Her 
Majest}'  as  follows: — That  the  orders  of  the  Supreme  Court  of 
Victoria  ou<i;ht  to  be  discharged,  and  in  lieu  thereof  a  declaratif»n 
made  that  the  share  to  which  the  said  Anne  Young  Aitkin  (for- 
merly Ware)  was  entitled  as  widow  of  the  said  intestate  in  his 
j)ersonal  estate,  to  the  extent  of  the  £10,000  mcnitioned  in  the 
settlement,  and  the  moneys  payable  in  respect  of  her  dower  in  his 
real  estate,  are  liable  to  make  good  the  sum  due  to  the  aiijiellnnts, 
with  interest  as  aforesaid  in  respect  of  the  said  overdiidl.  And 
thilt  until  such  overdraft  is  fully  paid,  th(!  ajtpollants  have  n  lien 
ujifin  and  are  entitled  to  retain  th(}  dcjiosits  of  tSOOO  and  ttiOOO, 
as  i-eprgsenting  part  of  the  said  sum  of  £1.5,000,  as  sccinily  for 
the  same. 

That  an  account  be  taken  of  what  was  (hu-  in  icspect  of  tlir  over- 
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—  Notes. 

<liaft  in  the  bill  mentioned  for  principal  <inJ  interest  up  to  the 
time  wheii  the  dejjosited  .sums  of  £8000  and  £6000  were  carried 
In  a  suspense  account,  and  a  like  account  (A'  piincipal  and  interest 
on  tho.se  .sums  up  to  the  same  date,  ami  tlie  balance  at  that  date, 
4iscertained.  That  tlie  ta.xed  costs  of  the  ap})idlants  <jf  the  suit  in 
the  Courts  below  and  of  this  appeal  be  added  to  or  set  oil'  against 
such  balance,  as  the  case  may  be.  Any  balance  due  from  the  bank 
to  be  paid  to  the  legal  personal  representative  of  Mrs.  Aitkin; 
and,  as  to  any  balance  due  to  the  bank,  they  are  to  be  at  liberty 
to  apply,  as  they  may  be  advised  in  the  administration 
suit,  for  payment  out  of  her  *"  share  of  the  intestate's  estate,  [*  60] 
to  the  extent  of  the  said  sum  of  £15,000  and  the  arrears  of 
dower.  And  the  decree  is  to  be  without  prejudice  as  to  how,  as 
between  the  persons  interested  under  the  settlement  and  will,  and 
as  respects  any  other  estate  of  Mrs.  Aitkin,  the  debt  of  the  ])ank 
ought  to  be  borne. 

That  the  costs  paid  by  the  ap[)elhints  to  any  ])arties  be  repaid  to 
them. 

ENGLISH    NOTES. 

The  effect  of  tliLs  rule  must  be  considered  in  couuectiou  with  the 
rule  under  Xo.  5  of  ''Contract,"  G  II.  C.  56  cf  .svy.  The  observation 
■<>f  T>RETT,  L.  J.,  ill  his  judgment  in  f'lh'  v.  I^'ttzf/tb/xin,  6  R.  C.  67, 
shows  that  tlie   rule  has  ii  very  limited  application. 

AMERICAN   NOTES. 

In  Brunsoii  v.  Hunter,  2  Ilill  Eq.  (S.  Car.j  48o,  where  A.  deeded  property, 
-subject  to  a  life  intere.st  in  himself,  to  such  persons  as  his  wife  should  by  deed 
or  will  appoint,  and,  in  default  of  appointment,  to  her  and  her  heirs,  it  was 
held  that,  upon  .\.'s  death,  his  wife  took  an  estate  in  fee.  and  that  the  power 
was  merged  in  it. 

Chancellor  Kkxt,  in  speaking  of  the  doctrine  of  merger  of  the  power  in 
such  cases,  .said:  '-This  seems  to  be  the  good  sense  and  reason  of  the  thing, 
for  the  .separate  existence  of  the  power  appears  to  be  imcompatible  with  the 
ownership  of  the  fee.  But  the  weight  of  authority  is  decidedly  in  favor  of  thr 
-conclusion  that  the  power  is  not  extinguished,  and  may  well  subsist  with  and 
<pialify  the  fee."     4  Kent's  Commentaries,  *34S. 

Where  a  life  estate  is  given  to  one,  with  a  gencM-al  power  of  appointing  ihe 
remainder,  and  the  remainder  in  default  of  appointment  is  limited  to  ;i  third 
party  or  not  dispo.sed  of  at  all,  the  power  does  not  enlarge  the  life  estate. to  a 
fee.  Ward  v.  Aiiinri/,  1  Curtis  (V.  S.  Circ.  Ct.).  410.  42.5  ;  Rubej/  v.  Barnetl, 
12  Missouri,  ;5;  Lewis  v.  Pilnum.  lOl  id.  2Sl  ;  ffnrriso)/  v.  Bnttl/ .  1  Devereux 
&  Battle  P:q.  (N.  Car.)  21:):  f;iir/ci,/h  v.  Clmti,h.  52  New  Hampshire,  267; 
-lo  American  Reports,  2;'.. 
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But  "a  devise  of  an  estate  generally,  or  indefinitely,  with  a  power  of  dis- 
position over  it,  carries  a  fee."  4  Kent's  Commentaries,  *319.  As  was  said  in 
Fairman  v.  BenU  14  Illinois,  :?44:  '*  If  land  be  devised  to  a  person,  with  a  gen- 
eral power  to  dispose  of  the  same,  an  estate  in  fee  simple  passes.  Such  a 
power  of  disposition  amounts  to  an  absolute  gift  of  the  property.  But  if  it 
be  devised  tu  a  person  for  life,  with  power  to  dispose  of  the  reversion,  an 
estate  for  life  only  passes  ;  and  if  the  devisee  dies  without  disposing  of  the 
reversion,  it  goes  to  the  heir  of  the  devisor.  The  creation  of  the  life  estate 
controls  the  operation  of  the  power,  and  prevents  it  from  enlarging  the  estate- 
to  a  fee."  See  Funk  v.  Egglcston,  92  Illinois,  515;  Green  v.  Sutton,  50  Mis- 
souri, 186;  Wead  v.  Graij,  78  id.  59  ;  Trenunel  v.  K/eiboldt,  G  Missouri  App.  549  ; 
18  Amer.  &  Eng.  Kncycl.  of  Law,  1st  ed.  910-91S. 

The  New  York  statutes  contain  the  following  provisions  on  this  subject 
(Rev.  Stats.  Pt.  IT.  ch.  1,  t.  2,  sects.  81-85): 

"  Where  an  absolute  power  of  disposition,  not  accompanied  by  any  trust, 
shall  be  given  to  the  owner  of  a  particular  estate,  for  life  or  years,  such  estate 
shall  be  changed  into  a  fee,  absolute  in  respect  to  the  rights  of  creditors  and 
purchasers,  but  subject  to  any  future  estates  limited  thereon,  in  case  the  power 
should  not  be  executed,  or  the  lands  should  not  be  sold  for  the  satisfaction 
of  debts. 

'•Where  a  like  power  of  disposition  shall  be  given  to  any  person  to  whonj 
no  particular  estate  is  limited,  such  person  shall  also  take  a  fee,  suliject  to  any 
future  estates  that  may  be  limited  thereon,  but  absolute  in  respect  to  creditors 
and  purchasers. 

•' In  all  cases,  where  such  power  of  disposition  is  given,  and  no  remainder 
is  limited  on  the  estate  of  the  grantee  of  the  power,  such  grantee  .shall  be 
entitled  to  an  absolute  fee. 

'■Where  a  general  and  beneficial  power,  to  devise  the  inlieritance,  shall  be 
given  to  a  tenant  for  life  or  for  years,  such  tenant  shall  l)e  deemed  to  possess 
an  absolute  power  of  disposition,  within  the  meaning  and  subject  to  the  pro- 
visions of  the  three  last  preceding  sections. 

"  Every  power  of  disposition  shall  be  deemed  absolute,  by  means  of  which 
the  grantee  is  enabled,  in  his  lifetime,  to  dispose  of  the  entire  fee,  for  his  own 
benefit." 
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RULE. 

A  riii'sT  for  such  persons  as  the  settlor  should  appoint 
..."  by  will  expressly  referring  to  the  power  "  is  not  a 
general  power  in  the  sense  of  a  "  power  to  appoint  in  any 
manner  he  may  think  propor  "  witliin  the  27th  section  of 
tlio  Wills  Act.^837  (1  Vict.  (•  120;. 
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Phillips  V.  Cayley. 

43  Ch.  I).  2-22-23.')  (s.  (  .  .-)8  I,.  .1.  Cli.  3t;',» ;  Ol  L.  T.  I'J;-)). 

Execution  of  l^ower.    -  Exclusion  i\f  Will.  —  Express  Reference.  — General  ['222] 
Bequest.  —  Wills  Act,  s.  27  [Itevised  J-Jil.  Statutes,  vol.  riii.  p.  35]. 

Under  an  iiulenlure  of  .settlement,  triistee.s  were  to  hold  a  .snin  of  railwuy 
stock  for  such  i)ersons  as  the  .settlor  should  by  writing  under  his  liand  (not 
being  a  will  or  codicil),  or  by'  a  will  or  codicil  expressly  referring  to  the 
power,  appoint. 

The  settlor  by  will  bequeathed  his  personal  estate  to  trustees,  not  making 
any  reference  to  the  power  :  — 

Hell/  (by  Kkkkwicu,  J.,  and  by  the  Court  of  Appeal),  that  this  bequest 
did  not  ojjeratti  under  sect.  27  of  the  Wills  Act  (1  Vict.  c.  26),  as  an  execution 
of  the  j)ower. 

By  an  indenture  of  .settlement  dated  the  4th  of  Jinie,  1884,  H. 
II.  Phillips  declared  that  the  trnstee.s  therein  named  should  stand 
possessed  of  £7060  preference  railway  stock,  "  upon  trust  for  such 
person  or  persons  and  for  such  pnrposes  as  the  said  H.  E.  Phillips 
shall  at  any  time  or  times,  or  from  time  to  time,  by  writing  under 
his  hand  (not  being  a  will  or  codicil),  or  by  a  will  or  codicil  ex- 
pressly referring  to  this  power,  appoint.  And  in  default  of  and 
subject  to  any  appointment  under  the  power  hereinbefore  con- 
tained "  upon  the  trusts  thereinafter  mentioned. 

H.  II.  Phillips  died  on  the  10th  of  September,  1886,  having  by 
his  will  dated  the  12th  of  June,  1879,  given  and  bequeathed  his 
])ers(»nal  estates  and  et't'ects  to  his  three  trustees  and  executors  upon 
trust  for  conversion,  and  for  payment  of  his  funeral  and  testamen- 
tary e.Kpenses,  del)ts,  and  legacies.  The  testator  made  four  codicils 
to  his  will  (the  last  dated  the  7th  of  June,  1884),  which  did  not 
alter  the  above-mentioned  general  becpiest  of  personal  estate,  except 
by  varying  the  trustees  and  executors.  Neithei'  the  will  nor  the 
codicils  contained  any  reference  to  the  power  in  the  settlement. 

G.  Phillips  and  H.  Phillips,  who  claimed  under  the  settlement 
in  default  of  appointment,  issued  an  originating  sunnnons 
*  asking  that  it  might  lu-  declared  that  the  will  of  H.  P.  [*  223] 
Phillips  did  not  operate  as  an  exercise  by  liim  of  tlie  power 
of  appointment  reserved  to  him  by  the  .settlement;  and  that  the 
trusts  of  the  settlement  might  be  carried  into  execution  under  the 
<lirection  of  the  Court. 
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The  summons  was  heard  l)y  'Mr.  Justice  Kkkkwh  ii  on  the  lOtli 
and  20th  of  June,  1S89. 

Warmington,  Q. C. ,  and  "Waiiin^ton,  for  (J.  IMiillips  and  H. 
Phillips:  referred  to  In  re  Marsh,  MdHunw  Thome,  .'JS  Ch.  I).  6.':)0, 
and  Charles  v.  BvrLe  (12th  Dee.  1888),  60  L.  T.  380,  where  a  judg- 
ment had  been  })ronoune(Ml  by  i\Ir.  Justice  Kay,  as  folldws  :  — 

In  this  case  the  testator  made  a  %yill  on  the  12th  of  June,  1879, 
by  which  he  did  not  affect  to  exercise  any  })(»wer  of  appointment 
of  his  leasehold  property  and  personal  estate  and  effects.  ()n  the 
8th  of  January,  1880,  he  makes  a  settlement,  by  which  he  is 
desirous  of  making  provision  for  Harriett  Charles,  widow,  "  and 
for  that  jnirpose  has  transferred,  (jv  will  shortly  after  the  execution 
of  the  settlement,  cause  to  be  transferred  into  tlie  names  of  Sand- 
ford  and  Burke  the  sum  of  £1766  13s.  4^^.,  £3  per  cent  Consoli- 
dated liank  Annuities  to  bo  jield  by  them  upon  the  trusts 
hereinafter  declared  thereof."  Then  the  deed  witnesses  tiiat  he 
declares  and  directs  and  the  trustees  declare  and  agree  that  the 
trust  premises  shall  be  held  l)y  them  on  the  following  trusts, 
"  tiiat  is  to  say,  u})on  trust  that  they,  the  said  Henry  Sandford  and 
John  Burke  and  the  survivor  of  them  and  tlu;  tixecutors  and  ad- 
ministrators of  such  survivor  do  and  shall  assign,  transfer,  alter, 
vary,  sell,  dis'pose  of  or  otherwise  deal  with  the  said  trust  premises 
and  the  dividends,  interest,  and  annual  ]iroceeds  thereof,  and  the 
stocks,  funds,  and  securities  into  or  upon  which  the  same  trust 
premises  shall  be  from  time  t(j  time  invested  in  such  manner  in 
all  respects  as  the  said  Henry  IJichards  Pliillips  sliall  from  time  tn 
time  by  any  writing  or  writings  revocal)le  ax  irrevocable  under  his 
hand,  attested  or  unattested  (but  not  by  his  last  will  and  testament 
or  any  codicil  tluncto  unless  he  shall  ex[)ressly  refer  to  tlu;  said 
trust  fund  and  ]iremises),  order  and  direct  by  which  writing  nr 
wiitings  the  trusts  of  these  presents  may  be  absolutely  revoked, 
ammlled,  altered,  varied,  or  otherwise  dealt  with  at  the  free  will 
;mi(1  pleasuic  of  the  said  TIenry  Richard  Phillips,  and  subject  to 
the  said  trust  to  pay  the  income  to  this  lady  for  her  life, 
[224]  and  after  her  death  in  trust  for  her  children,  and  if  there 
slK)uld  b<'  Tio  children,  then  in  trust  for  the  settlor. " 

Having  made  that  settlement,  lie  executed  three  (codicils,  and 
then  on  the  4t]i  of  June,  1884,  he  under  that  ])ower  somewhat 
mfulified  the  trusts  of  tlie  settlement;  but  it  is  not  material  for 
\\\\<  ]nn[Mise.  because  alter  1  lie   niodificat  inn  he  still   had  the  same 
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|i(i\\cr  wliicli  {]]('  original  settlement  gave  him.  He  made  a  fourtli 
codicil  dated  the  7th  of  June,  1884,  and  he  died  on  the  10th  of 
Se])teniber,  18S6.  The  trustees  of  the  settlement  went  on  paying 
the  income  to  the  jiersons  entitled  undci-  tlu^  trust,  a.nd  the  ijuestion 
is,  whether  under  the  jirovisions  of  the  will,  the  will  had  not 
operated  as  an  exercise  of  this  power,  and  it  was  suggested  pretty 
broadly  that  the  trustees  could  no  longer  ])ay  the  income  to  the 
persons  entitled  under  the  settlement. 

The  section  of  the  Wills  Act  referred  to  is  the  27th  section,  and 
it  is  the  latter  part  of  that  section  under  which  this  will  is  to  be 
regarded.  I  am  told,  and  it  is  argued,  that  this  will  docis  exercise 
this  power,  and  further  that  whatev^er  restriction  is  put  upon  the 
power  by  the  settlement  it  is  exerciseable  by  will  and  exerciseal)le 
in  favour  of  any  person  whom  the  testator  may  choose  to  make  an 
object  of  his  bounty  as  appointee,  and  then  the  will  l)y  tlie  force  of 
the  Act  exercises  that  jjowei-.  If  that  were  an  o})en  (question,  it 
would  lie  capable,  in  my  mind,  of  very  considerable  argument. 
L  will  not  say  any  more  about  that,  because  I  am  referred  to  a 
recent  decision  in  wdiich  that  seems  to  have  been  dealt  with.  But 
then  under  this  clause  of  the  Wills  Act,  it  is  contended  that  if 
there  be  a  settlement  or  any  other  deed  declaring  certain  powers 
of  revocation,  then  a  general  bequest  by  a  person  who  has  the 
power  operates  as  an  exercise  of  that  power.  It  seems  to  me  to  Ije 
quite  the  contrary.  Tn  For/if  ret  v.  Pcrring  (5  D.  ]\I.  &  CJ.  77^) 
we  find  this  important  distinction.  [His  Lordship  then  stated 
the  facts  of  that  case  and  recapitulated  the  ai'gnments  and  the  con- 
clusions. ] 

That  case  came  before  Sir  John  Romillv  in  Pdlnirr  v.  NcvelJ 
(20  Beav.  32,  38),  and  he  said,  "  I  am  of  opinion  that  Poinfnt  v. 
Perriiuj  is  an  authority  showing,  that  althougli  a  will  does,  bv 
virtue  of  the  statute,  operate  as  a  general  exercise  of  all  powers  of 
ap])ointment,  yet  that  it  does  not  operate  as  an  exercise  of  a  power 
I  if  I'evoking  a  previous  instrument."  T  can  only  say  that  that 
seems  to  me  to  be  a  most  reasonable  restriction  to  put  upon  this 
gejieral  provision  in  the  Wills  Act,  because  although  no  doubt  you 
njay  exercise  the  ])ower  of  revocation  by  simply  appointing,  if  you 
refer  to  the  power,  yet  you  have  a  double  operation  to  go  through, 
you  evoke  and  reappoint,  and  the  fact  of  such  an  appointment  does 
revokt^  a  previous  instrument  and  make  a  new  a])point]uent. 

Xovn-  taking  it  to  be  the  law,  a  law  bv  which   in  that  state  of 
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uuthority  I  hold  myself  to  be  bound  and  from  which  I  sec  no 
reason  to  dissent,  that  this  power  in  the  clause  of  the  Wills  Act 
does  not  apply  to  a  power  of  revoking  a  settlement,  and  that  a 
general  devise  or  bequest  does  not  exercise  a  power  of  that  kind, 
then  I  turn  to  this  settlement  again  and  ask  myself,  is  this 
a  general  power  of  appointment,  or  is  it  a  j)owcr  of  revoca- 
tion ?  T  do  not  choose  to  exercise  any  judgment  upon  it  which 
would  be  other  than  that  which  the  settlor  himself  formed,  because 
lie  said  that  this  power  is  a  power  by  which  the  trusts  of  these 
presents  may  be  absolutely  revoked,  annulled,  altered,  varied, 
or  otherwise  dealt  with.  It  is  a  general  clause,  ;ind  it  is  to  be 
observed  that  it  is  a  power  which  applies  not  only  to  the  revoking 
of  the  settlement,  but  also  to  the  investment  of  the  money.  It 
means  this,  "  Whatever  is  done  under  this  settlement  shall  be  done 
under  my  direction  both  as  to  investment  and  revocation"  — "  they 
shall  assign,  transfer,  alter,  vary,  sell,  dispose  of,  or  (jtherwise 
deal  with  the  trust  premises  and  the  dividends,  interest,  and 
annual  proceeds  thereof,  and  the  stocks,  funds,  and  securities  into 
or  u[ion  which  the  same  trust  premises  shall  be  from  time  to  time 
invested  in  such  manner  in  all  respects  as  I  shall  from  time  to 
time  by  any  writing  or  writings  revocable  or  irrevocable  direct." 
And  therefore  it  is  an  overriding  power  which  means  this,  and  is 
just  to  my  miiul  as  intelligible  as  if  it  had  been  introduced  at  the 
end  of  the  settlement  by  way  of  proviso,  "  Provided  always  and  I 
hereby  declare  that  it  shall  l)e  lawful  for  me  to  direct  how  the 
tiustees  sliall  invest,  or  to  revoke  the  settlement  and  make  a  new 
a))j)ointment,"  and  so  on,  and  for  this  pur])ose  it  seems  to  me 
clearly  that  this  is  a  power  of  revocation  and  new  a])pointment. 
'I'he  Court  is  not  bound  to  say  that  a  general  b('([iiest  whcthci  made 
before  or  after  this  can  exercise  a  ])ower  of  this  kind.  deferring 
to  the  authorities  T  have  mentioned,  it  seems  to  me  to  1)0  exactly 
the  other  way,  and  1  liold  that  this  gen(!ral  lie(piest  is  not  an  (!xer- 
cise  of  this  ])ower,  because  the  power  is  not  a  mere  power  of 
a])pointment,  but  is  a  power  of  revocation  and  re-appointment. 
After  hearing  arguments  of  comisel  for  other  parties  :  — 

[22r»]  Kkkkwigii,  J.  : — ■ 

I  do  not  intend  to  consider  the  (luestion  whether  there 
[*  220]    is  a  *  contrary  intention  appearing  by  the  will,  because  I 
do  not  think  that  that  ])oint  really  arises  for  decision  in 
this  case. 
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Tilt'  coiiibined  efT'ect  of  sects.  27  and  10  of  tlie  "Wills  Act  as 
applied  to  a  case  of  this  kind  is,  that  where  a  testator  having  a 
power  tf)  a]ipoint  in  any  manner  he  may  think  jnoper  makes  a 
general  be([uest  of  his  personal  estate,  that  general  herpiest  operate.s 
as  an  cxecntion  of  the  power,  and  is  not  to  be  defeated  by  the 
power  reqniring  in  terms  any  additional  or  other  form  of  execution 
or  solemnity  other  than  and  besides  that  which  is  re([uired  by  the 
statute  itself.  That  being,  as  T  understand  it,  the  statutory  pro- 
vision,'I  have  to  consider  whether  the  power  has  been  properly 
exercised  in  the  })resent  instance.  There  is  no  question  al)ont  the 
terms  of  the  will,  because  there  is  a  general  bequest  of  personal 
estate,  and  nothing  more  or  less.  The  difficulty  arises  on  the 
terms  of  the  power. 

Now  the  power  is  a  power  of  appointment  by  w^riting  under  hand 
(not  being  a  will  or  codicil),  or  by  a  will  or  codicil  expressly 
referring  to  the  })ower.  It  seems  to  me  that  the  testator  divides 
writings  into  three  classes:  writings  whicli  are  not  testamentary, 
writings  which,  being  testamentary,  refer  to  the  power,  and  writ- 
ings which,  ])eing  testamentary,  do  not  refer  to  the  power;  and  he 
has  in,  I  think  I  miiy  say  clear  language,  said  that  the  power  may 
be  exercised  by  either  one  of  the  first  two,  but  not  by  the  third. 
Is  there  anything  wrong,  or  is  tliere  anything  contrary  to  the 
statute  in  such  a  provisi(Ui  ?  Mr.  Baiber  has  argued,  and  no  doul)t 
truly,  that  it  is  an  attempt  to  evade  the  statute,  but  that  is  a 
liberty  which  is  open  to  all  Her  Majesty's  sul»jects.  The  question 
is,  whether  he  has  e\-aded  the  statute  —  that  is,  has  taken  the  case 
outside  the  provisions  of  the  statute.  If  so,  there  is  nothing 
wrong  in  so  doing.  Is  it  a  power  to  appoint  in  any  manner  the 
testator  may  think  proper  ?  I  sliould  have  thought,  as  a  matter  of 
language,  that  it  was  clearly  not,  and  that  when  a  settlement 
says,  "You  shall  not  appoint  by  a  testamentary  document  not 
referring  to  this  ])ower,  you  shall  appoint  only  by  writing  not 
testamentary,  or  lieing  testamentary  referring  to  the  power,"  that 
is  an  exclusimi  of  one  class  of  writings,  and  therefore  the  gener- 
ality  required  by  the  statute  does  not  exist.  It  is  not  in  that 
point  of  view  a  ])ower  to  appoint  in  any  manner  which  he  may 
think  proper. 

*  To  tliat  it  is  answered  that  the  words  "  any  manner  "    [*  227] 
are  not  to  be  construed  with  reference  to  the  mode  of  exer- 
cise, but  to  the  persons  in  whose  favour  it  is  to  be  exercised,  and 
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Lord  St.  Lkonards'  opinion  i.'S  qnoted  in  support  of  that  view. 
This  itpiuion  i.s  found  in  his  work  on  Powers  (chap.  vii.  s.  7, 
pi.  47).  In  words  lie  says  something  extremely  like  it,  bnt  it  is 
not  exactly  that.  He  says  :  "  Tt  has  lieen  observed  that  the  ex- 
})ressi(»n  in  the  statute  '  real  estate,  which  the  testator  may  have 
power  to  appoint  in  any  manner  he  may  think  proper  '  is  ambig- 
uous " —  that  appears  to  be  his  Lor(lshi[)'s  own  observation  — 
"  but  it  refers  to  the  extent  of  his  power  of  disposition  in  regard  to 
the  objects,  and  does  not  require  that  tiie  mode  by  which  be  may 
appoint  should  be  unrestrained. "  Then  he  goes  on  to  give  a  suc- 
cinct report  of  tlie  case  of  Moss  v.  Harter,  2  Sni.  &  (xiff.  45<S, 
which  seems  to  me  by  no  means  to  bear  out  the  conclusion  at  which 
Lord  St.  Leonards  arrived  in  the  earlier  part  of  the  placitnm. 
Indeed,  I  do  not  myself  see  exactly  what  immediate  bearing  that 
case  has  upon  tlie  point  of  construction  which  is  there  noticed. 
But  the  statement  of  Moss\.  Ilarter  contradicts,  as  it  .seems  to  me, 
wliat  is  to  be  found  in  the  few  lines  [)receding,  because  Lord  St. 
LF,f)NA!i]).S  says,  that  "  altluaigli  a  jxiwer  is  confined  lo  a  \\\\\,  anil 
(;anuot  be  exercised  by  act  iiitcr  virus,  and  ('onsctpiently  tlie  ])roi>- 
erty  cannot  be  appointed,  strictly  speaking,  in  any  manner  the 
donee  may  think  proper,  yet  the  power  falls  within  the  jnovisions 
of  the  Act,  for  the  will  is  an  instrument  within  the  ])rovisions  of 
the  statute,  by  which  instrument  the  donee  may  appoint  in  any 
manner  he  may  think  proper. "  I  conclude  from  that  that  Lord  St. 
Lkoxaud.s  must  havt!  thought,  as  certainly  1  think,  that  a  jiower 
to  a[)point  l)y  deed  or  other  writiiig  not  being  a  will  is  not  a  power 
to  appoint  in  an}"  manner  so  as  to  be  exerciseable  li\  a  will  mider 
the  "JTtli  section  of  tlie  Wills  Act.  Ihit  for  what  is  said  in  the 
])receding  part  of  the  sub-section  1  should  have  thought  it  wu- 
clear  u])on  the  face  of  it.  I  do  not  feel  liampered  by  what  Lord 
St.  LKMNAitiis  lias  tlune  said,  oi'  by  JA^.s.s  v.  Ildrkr,  a  decision 
which  has  bccu  lefmred  to  by  the  Court  of  Apjieal  in  ///  rr  Chirli's 

Kstutf,  14  (Jh.   1).  422,  aiul   by  .Air.    .Insticc   XoiMii    in  Ih^ 
[*22H]   ca.se  which  *  has  been  cited,  l)ut  notwilh  referenct;  to  this 

jiarticular  ])oint. 
Holding,  therefore,  that  "  in  any  manner  "  does  ol)lige  the  (Jourt 
to  distinguish  l)etween  writings  oi'  deeds  and  testamentary  docu- 
ments, r  consider  that  the  testator  here  had  not  a  j'owci'  lo  a]i])oint 
in  any  jnanner  he  might  think  pro])er,  l)ecause  one  class  of  docu- 
ments, namely,  testamentary  writings  in  which  the  power  is  not 
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e.xpressly    veferred    to,    were    excluded    fnnii    the  exerci.se    of    tlie 
jiower. 

Then  is  a  reference  to  the  power  an  additional  or  other  form  of 
execution  or  solemnity  within  sect.  10  '.  In  my  judgment  it  is 
something  ([uite  diti'erent.  It  is  not  a  form  of  execution  or  sol- 
emnity; it  is  something  which  must  be  in  the_  Itody  of  the  will  — 
it  must  be  part  of  the  will — ^  and  I  cannot  see  why  a  testator 
should  n<,>t  l)e  bound  to  refer  to  the  }iower  without  in  any  way 
contravening  the  general,  and  no  doubt  beneficial,  intention  of  the 
L'7th  section. 

That  being  my  clear  opinion  on  this  nuitter  if  unfettered,  I  am 
met  by  the  decision  of  ]Mr.  Justice  NoRTii,  in  In  re  }fan>}i,  iVasoii  v. 
Thome,  38  Ch.  D.  GoO,  and  that,  no  doubt,  has  raised  considerable 
■difhculty.  Mr.  Justice  North  certainly  decided  this  point  differ- 
ently. It  may  be  that  the  point  was  not  fully  discussed  and  argued. 
.According  to  the  report  that  seems  to  be  the  case,  but  I  can  hardl}' 
think  that  the  point  was  not  present  to  the  learned  Judge's  mind, 
and  certainly  in  a  few  words  on  page  633,  and  still  more  clearly 
in  page  634,  he  does,  to  my  mind,  decide  this  question.  He  says : 
"  The  real  ([uestion  is  whether  those  words  in  the  settlement,  '  ex- 
})ressly  referring  to  this  power  or  to  the  subject  thereof,'  can  limit 
or  modify  the  power  which  the  law  has  given  to  the  testator.  [ 
do  not  see  how  a  statutory  power  can  be  limited  in  that  way." 
He  decided  the  case  mainh'  upon  the  (piestion  of  contrary  inten- 
tion, but  lie  did  express  that  opinion.  This  case  was  decided  just 
twelve  numths  ago.  It  has  ])een  in  the  Law  lieports,  and  cir- 
culated among  the  profession  for  souie  monllis,  and  under  ordinary 
■circumstances  I  should  deem  it  my  duty  to  sinijily  follow  the  de- 
-cision  of  a  Judge  of  co-ordinate  jurisdiction,  either  expressing  or 
not  expressing  my  own  oi)inion  accoi'ding  to  what  I  thought 
*  best  under  the  peculiar  circumstances  of  the  case.  Hut  [*  2:^0] 
liere  the  circumstances  are  not  ordinary.  The  ([uestimi 
has  been  raised  in  another  case  before  Mr.  Justice  K.VY,  and  in 
.a  third  case  before  Mr.  Justice  Ci[iTTY.  Mr.  Justice  Kay,  in 
////Y//-/(',sv.  Burle  (12th  Decendjer,  1888),  60  L.  T."  380  (p.  566,  <(nte), 
avoided,  as  I  venture  to  think  a  Jtulge  is  bound  to  avoid  if  he  can, 
a  difference  from  another  Court  of  e([ual  jurisdiction  with  his  own, 
by  deciding  the  point  before  him  on  different  grounds  which  were 
satisfactory  t(j  his  mind,  and  lie  expressly  does  so  in  liis  judgment, 
■of  which  T  have  seen  a  note.      He  certainlv  did  doubt  verv  inucli 
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the  soundness  of  Mr.  Justice  North's  decision.  I  cannot  say  more, 
and  I  cannot  regard  Mr.  Justice  Kav  as  liaviut;  definitely  differed 
from  Mr.  Justice  North. 

Then  in  tlie  case  before  Mr.  .Justice  Chiitv,  Ixobinson,  v.  Biirlc, 
41  Ch.  i).  -117,  4'_*1,  it  is  i^uite  true  that  lie  takes  pains  to  say 
that  there  is  a  distinction  between  the  case  before  him  and  the  case 
before  Mr.  Justice  Nokth.  It  may  be  so,  but  it  seems  to  me  that 
the  words  of  the  power  in  the  two  cases  were  so  exactly  alike  that 
the  distinction  is  one  of  considerable  difhculty.  On  the  other 
hand,  it  is  possible  that  the  case  was  presented  in  such  a  w^ay  to 
the  learned  Judge's  mind  that  he  saw  a  distinction  which  does 
not  occur  to  me.  But  tlu've  is  no  doubt  whatever  of  his  ojjinidu, 
l)ecause  while  pointing  o\\{  that  it  was  distinguislial)k',  he  says 
this  :  "  If  it  is  not  distinguishable,  1  should  ha,ve  felt  myself  in  a 
little  difhculty  in  holding  that!  was  Ixunul  by  that  decision." 
That  being  so,  1  am  not  only  at  liberty  to  express  my  own  o])inion 
—  a  liberty  wdiich  I  might  or  juight  not  exercise  —  but  I  think 
that  1  am  bound  to  express  it,  and  that  it  would  be  clearly  wiong 
of  me,  notwithstanding  that  the  case  lias  been  decided  by  one 
Judge,  when  I  know  that  other  Judges  do  not  agree,  to  withhold 
from  the  suitors  in  a  particular  case,  and  from  those  interested  in 
such  matters,  my  o])inion  on  the  ]ioiut.  Therefore  I  have  no  hesi- 
tation in  acting  upon  what  my  own  oi)inion  is,  and  that  opinion 
differs  —  I  say  so  in  plain  words  —  from  that  which  T  understand  tO' 
have  been  expressed  1)}'  ]\Ir.  Justice  X(UiTH  in  the  case  before  him. 

T  must  decide  in  the  ]tlaintifl's  fa\-our. 

[*2o0]        *  (I.  Allen,  as  re])resenting  the  testator's  estate,  appealed 
from  this  decision.      'Hie  appeal   was   beard  on  the   20th. 
of  December,   1889;    and    the    following    judgments   were    pro- 
nounced :  — 

[2:n]       Cotton,  I.,  d.:-- 

'I'his  is  an  appeal  on  a  ptiint  on  wliii  li  learned  Judges 
lia\e  ex]iressed  contrary  opinions,  but  in  my  judgment  the  decision 
ajipealed  from  was  right.  The  question  is,  wdiether  the  will  made 
bv  the  testator  in  this  case  is  a  good  exeeution  of  a  power  con- 
tiiined  in  a  sett  lenient  exeented  l»y  him  on  ihe  4th  of  Juiu',  1884. 
I  (|uite  agrei;  tbat  according  to  sect.  27  of  ihe  Wills  Act  you  cannot 
look  for  contrary  intention  except  to  the  will  itself.     V>\\\    there  is 


R.  C.  VOL.  XXI. J  POWER.  573 

No.  21.  —Phillips  V.  Cayley,  43  Ch.  D.  231,  232. 

.something  more  iu  llie  case  than  that  —  the  questiMn  i.s  wiieth^'r 
there  is  a  power  which  enahles  tiiis  will  to  operate ; 
*  whether  the  .settlement  gives  the  donee  "  power  to  ap-  [*  232] 
]>oiiit  ill  any  manner  he  may  think  proper."  A  difficulty 
arises  on  tliese  words,  because  tliey  do  not  in  terms  refer  to  a 
power  exerciseable  l)y  will.  It  is,  however,  conceded  that  if  there 
were  only  a  power  to  a[ipoint  by  dumd  a  will  would  not  do,  even 
although  there  is  no  limitation  of  the  objects  in  favour  of  whom 
the  power  could  be  exercised,  and  it  is  also  conceded  thai  the 
section  applies  to  a  general  })ower  of  appointment  by  will,  though 
there  is  no  power  to  ap})oint  by  deed.  That  I  think  is  reasonable 
enough.  Thi'S  is  an  Act  dealing  with  wills,  and  the  object  of  sect. 
27  is  not  to  enable  persons  to  appoint  by  will,  but  to  make  a 
general  disposition  in  a  will  operate  as  an  exercise  of  a  power  to 
appoint  by  will  in  any  manner  the  testator  thinks  fit,  though  the 
testator  does  not  expressly  show  that  he  has  an  intention  to  exe- 
cute that  power.  That  does  not  go  far  enough  to  support  the 
ajjpellant's  case.  Although  a  general  power  to  appoint  by  will  is 
sufficient,  we  must  first  see  whether  on  the  will  there  is  a  contrary 
intention,  i.  e.,  an  intention  not  to  exercise  the  power.  That  is  out 
•of  the  question  here.  But  then  we  must  see  whether  the  will  is  such 
as  to  come  within  the  power,  and,  in  my  opinion,  if  there  are  any 
■conditions  or  limitati(jns  imposed  by  the  settlement  creating  the 
power,  to  which  the  Act  does  not  ])revent  effect  lieing  given,  we 
cannot  disregard  them.  N^ow  the  Act  in  express  terms  prevents 
regard  being  had  to  any  conditions  attempted  to  be  imposed  as 
regards  the  mode  of  execution,  but  it  does  not  refer  to  any  other 
conditions.  In  the  present  case  the  settlor  says  in  effect :  "  ]\[y 
settlement  may  be  put  an  end  to,  and  the  property  may  be  other- 
wist;  disposed  of,  by  a  will  expressly  referring  to  this  power." 
Any  other  will  —  a  will  not  expressly  referring  to  the  power—  is 
not  within  that  description,  and  as  there  is  nothing  in  the  Act  to 
prevent  such  a  condition  being  imposed  I  cannot  see  how  under 
.sect.  27  this  will  can  ba  said  to  l)e  a  good  execution  of  the  power. 
Tn  my  opinion  this  decision  is  right. 

Bow  EN,  L.  J.  :  — 

I  am  of  the  same  opinion.  The  scope  of  sects.  10  and  27  is 
totally  distinct.  Sect.  10  jirovides  that  no  appointment  by  will 
<hall  be  valid  unless  the  same  be  executed  in  the  manner  pointed 
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[*  233]  *  out  in  a  previous  portion  of  the  statute,  and  that  every 
will  so  executed  shall,  as  regards  execution  and  attesta- 
tion, be  a  valid  execution  of  a  power,  although  other  formalities 
prescribed    by    the    donor   of   the    power    may    not    lie    observed. 
Sect.  27  has  nothing  to  do  with  forms  of  execution  or  other  sol- 
emnities ;  it  provides  that  general  gifts  under  a  will  are  to  include 
property  over  which  the  testator  has  a  general  power  of   ajipoint- 
ment,  unless  the  will  shows  a  contrary  intention.     In   the  ])re.sem 
case  we  have  to  construe  the   words  which  occur  in    the  second 
branch  of  sect.  27,  which  provides  that  "  a  bequest  of  the  personal 
estate  of  the  testator,  or  any  bequest  of  personal  property  described 
in  a  general  manner,  shall  be  construed  to  include  any  ]»ersonal 
estate,  or  any  personal  estate  to  which  such  description  shall  ex- 
tend (as  the  case  may  be),  which  he  may  have   power  to  appoint 
in  any  manner  he  may  think  proper."     I  think  that    the  woids 
"he  may  have  power  to  appoint  in    any  manner  he    rnay  think 
proper"  are  equivalent  to  "he  may  have  power  to  appoint  by  the 
will  in  question  in  any  manner  he  may  think  proper."      It  ai)i)ear.H 
to  me  that  this  is  to  be  collected  from  the  context;  for  the  statute- 
is  dealinii  onlv   with  wills,   and  tlie  section  contains    nothing  to- 
make  any  will  operate  as  an  exercise  of  a  })Ower  which  could  not 
otherwise  have  been  exercised  by  it ;  therefore   you  are  not  doing 
any  violence  to  this  section  by  reading  those  words   in   the  sense 
I  have  mentioned.     Now  if  that  is  the  true  construction   of  those 
words,  it  is  obvious   that  in  the  present  case  the   will  does  not 
answer  to  the  description  given  in  the  power,  and  that  is  a  fatal 
reason   why  the  section  does  not  apply.     The    statute    is  not  in- 
tended to  cure  dissimilarities  between  wills  and  powers  except  so 
far  as  sect.  10  applies,  wliich  section  has  no  bearing  on  this  case. 
Here  there  is  a  dissin)ilarity  between    a  will   and  a  ])ower  which 
goes  directly  to  the  form  of  the  will   itself.      It   lias  been    argued 
im'.eed  that  it  is  not  right  to  allow  a  setthn-  by  expressions  in    the 
iiistrunicnt  civating  the  power  to  esca])e  from  the  intention  of   the 
htatiite.     I'ut  the  section  which  we  have  to  interjnet  is  not  a  pro- 
liihitory  section.     Tt  is  an  enabling  section,  and  I  cannot  see   any 
rciason  why  a  man  should  not  so  frame  his  settlement  as  to  exclude 
from  the  operation   of  that  section   any  particular  kinds  of 
\*2'M\   will.     Why    may  not  a  man  impose  upon  *  the   will    the 
•(iiidition  tliat  it  slinll  expressly  refer  to  the  power  ?     Sup- 
pose that  a  man  were  to  go  a  little  further  than  the  settlor  does- 
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in  this  case,  and  U)  say  that  the  property  is  only  to  be  appointed 
hy  a  will  in  which  the  testator  shall  noiiiiiuitiiii  refer  to  the  settle- 
ment, and  refer  to  the  parties  who  are  parties  to  the  settlement. 
If  he  chooses  to  make  a  strange  condition  like  that,  he  surely  may 
do  so,  and  the  donee  of  the  power  cannot  escape  from  the  obliga- 
tion of  that  condition,  and  make  an  efiectual  appointment  by  a 
will  omitting  any  reference  to  the  matters  which  the  settlor  in- 
sisted upon  as  necessary  to  be  mentioned  in  a  will  exercising  the 
power.  It  seems  to  me  that  when  this  matter  is  argued  out  it  is 
really  quite  clear,  and  I  agree  with  the  Lokd  Justice  that  the  order 
under  appeal  is  right. 

Fkv,  L.  J.  :  — 

1  am  of  the  same  opinion.  The  words  we  have  to  interpret  are 
that  a  general  bequest  of  the  personal  estate  of  the  testator  shall 
be  construed  to  include  any  personal  estate  "  wdiich  ho  may  have 
power  to  appoint  in  any  manner  he  may  think  proper."  Now  does 
that  mean  "  any  power  to  appoint  in  any  manner  he  may  think 
proper  "  ?  It  does  not,  because  if  it  did  it  would  enable  a  person 
to  appoint  by  will  property  which  he  had  only  power  to  appoint 
by  deed.  Does  it  mean  "  by  any  will  "  ?  T  am  of  opinion  that 
it  does  not,  and  for  this  reason,  that  if  it  did  it  might  fi-ustrate  the 
intentions  of  the  person  who  created  the  power.  For  instance, 
supposing  a  father  on  the  1st  of  June  gave  a  power  to  his  son  to 
appoint  by  will  to  any  person  whom  he  might  think  fit,  and  in 
any  manner  he  might  think  fit,  provided  that  the  will  was  exe- 
cuted after  the  1st  of  January  next,  and  on  the  2nd  of  June  the 
son  made  his  will,  and  on  the  3rd  of  June  died.  According  to  the 
argument  of  the  appellant,  that  will  would  have  been  a  good  exer- 
cise of  the  power,  and  the  fetter  which  the  father  had  a  right  to 
impose  upon  the  power  he  was  creating  would  be  frustrated.  Of 
course,  if  the  Legislature  had  said  that  no  such  fetter  should  be 
imposed  by  the  person  who  created  a  power,  the  Court  must  have 
yielded  to  it,  but  the  Legislature  has  not  said  sn,  and  it  is  not  for 
us  to  invent  fetters  in  the  disposition  of  property. 

*  I  entirely  agree  with  Lord  Justice   Boaven,  that  this  [*  285] 
(dause  is  not  intended  to  deal  with   any  relation   between 
the  power  and  the  instrument  by  which  it  is  to   be   exercised;  it 
is  intended  to  deal  only  with  the  exercise  of  the  power  by  the  will. 
Again,  the  fact  that  the  10th  section  expressly  removes  any  fetters 
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Avhich  the  settlor  may  attempt  to  put  on  the  mode  of  executing  a 
will  by  which  the  power  is  to  be  exercised,  seems  to  me  to  go  far 
to  show  that  where  that  section  does  not  apply,  there  was  no  in- 
tention to  affect  any  fetter  imposed  by  the  creator  of  the  power. 
I  think  therefore  that  the  true  meaning  of  the  words  "may  have 
power  to  apYK)iiit  in  any  manner  lie  may  think  proper  "  is  "  may 
have  power  to  appoint  by  the  will  in  question  in  any  manner  he 
may  think  proper."     The  appeal  tlua-efore  fails. 

ENGLISFI   NOTES. 

The  same  principle  was  followed  by  N'ORTH,  J.,  in  In  re  Dmnes, 
JJacies  v.  Davles,  1892,  3  Cli.  <i3,  ()1  L.  J.  Ch.  595,  67  L.  T.  548, 
41  W.  R.  13,  where  the  rules  of  a  life  assurance  society  provided  that 
the  assured  might  uominate  a  person  to  receive  the  sum  assured,  and 
that  in  case  of  no  nomination  the  sum  should  be  paid  to  his  assigns 
under  any  disposition  or  charge  specifically  affecting  the  same,  either  by 
express  reference  thereto  or  by  reference  generally  to  sums  due  on  assu- 
rances by  deed,  will,  or  other  instrument.  If  no  nomination,  the  sum 
was  to  be  paid  to  his  widow;  if  no  widow,  to  bis  ( liildicn.  The  assured 
left  no  widow;  but  made  a  will  by  which,  without  specific  reference  to 
the  fund,  he  ga^'e  his  estate  in  trust  for  bis  three  daughters  and  the 
widow  and  children  of  a  deceased  son.  It  was  held  tbnt  the  three 
daughters  were  entitled  to  the  fund  inde])endently  of  the  will,  and  that 
the  fund  was  not  assets  for  payment  of  creditors,  though  it  might  have 
been  so  if  the  power  had  been  actually  exercised. 

In  the  case  of  in  re  Bijron^i^  Settlemcnf,  Williams  v.  MitrJu'll,  1891, 
3  Ch.  474,  00  L.  J.  Ch.  807,  65  L.  T.  218,  40  \V.  II.  11,  it  was  held  by 
^Mr.  .Justice  Kekewhch  that  a  power  to  aiijxiint  to  any  jicrson.  with  cer- 
tain exceptions,  is  not  a  general  power  within  sect.  27  of  the  \\  ills  Act. 
It  had  been  held  in  Ireland  that  a  power  to  appoint  to  any  one  exc(^pt  A. 
is  u  general  power  so  as  to  make  the  apjiointt'd  fund  assets  for  paynu>ut 
of  debts.  Edie  v.  Buhlnfjton,  3  Ir.  Ch.  Ju-p.  5(J8;  but  as  the  learned 
Judge  pointed  out,  that  is  another  braiudi  of  the  subject  of  general 
powers.     tSee  Xo.  22,  post. 

.     AMEKJCAX    XOTKS. 

In  several  .«itates  there  are  statutes  similar  to  tlie  JTtli  seoliou  of  the  Wills 
Act,  providing  that  a  general  jjift  in  a  will  shall  operate  as  an  exercise  <  f  a 
general  power  of  appointment,  utUess  a  contrary  intention  appears  in  the  wiJl. 
See  1  .Stimson's  .\merican  Statute  Law,  .sect.  1050. 

In  other  .states  the  usual  rule  is  that  the  will  must  show  that  the  doui/C 
intended  to  execute  the  power.  In  his  nmch-tpioted  opinion  in  Jilnfifi''  v. 
Miles,  1  Story  (U.  S.  Circ.  Ct.),  4'2fi,  Judge  Stoky  states  as  the  result    of  the 
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authorities,  that  there  are  tliree  classes  of  cases  in  which  there  is  a  sufiicient 
cK'iuonstration  of  an  intended  execution  of  a  power:  1st,  where  there  is  some 
reference  in  the-  will  or  other  instrument  to  the  power;  L'nd,  where  tliere  is  a 
reference  to  the  property  which  is  the  subject  on  whicli  it  is  to  be  executed; 
iJrd,  where  the  provision  in  the  will  or  other  instrument  executed  by  the  donee 
of  the  power  would  otherwise  be  ineffectual,  or  a  mere  nullity  ;  in  other 
words,  would  have  no  operation  except  as  an  execution  of  the  power.  See 
cases  collected  in  18  Am.  &  Eng.  Encycl.  of  Law    (1st  ed.),  9-Jl)-9;57. 

But  ill  some  states  it  has  been  held,  without  any  statute  on  the  subject, 
that  a  general  devise  is  to  be  taken  as  an  execution  of  a  general  power,  unless 
a  contrary  intention  appears  in  the  .will.  Amor/f  v.  Meredith,  7  Allen  (Mass.), 
397;  Willard  v.  Ware,  10  id.  2G3 ;  Banfj^  v.  Smith,  98  ^klassachusetts,  270; 
Sewatl  V.  Wihner.  132  id.  131;  Cumston  v.  Bartlelt,  119  id.  213;  Ilagsnin  v. 
Ilazen,  15G  id.  Do;  Emery  v.  Haven,  67  New  Hampshire,  503;  Johnston  v. 
Knight,  117  North  Carolina,  122. 
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kulp:. 
A  POWER,  although  general,  does  not,  unless  executed, 
make  assets  for  payment  of  debts  of  a  deceased  donee  of 
the  power ;  nor  will  equity  supply  the  want  of  execution. 

Holmes  v.  Coghill. 

7  Vesey,  499-508  ;  12  Vesoy,  206  (6  R.  R.  166;  8  R.  R.  323). 

General  Power.  —  Execution.  —  As.^els  for  Pai/meiil  of  fh'hts. 

Distinction  between  a  power  and  absolute  property.  A  [)ower.  unless  [199] 
■executed,  not  assets  for  debts. 

Power  executed  by  will,  but  afterwards  discharged  <  and  a  new  power 
created.  A  subsequent  codicil  will  not  V)y  the  mere  effect  of  republishing  the 
will  be  an  execution  of  the  power. 

Though  the  rvile  is  settled,  perhaps  with  some  violation  of  j)riiiciple.  but 
with  no  practical  inconvenience,  that  etjuity  will,  in  certain  cases,  aid  a  defec- 
tive execution  of  a  power,  the  want  of  execution  cannot  be  supplied. 

By  the  settlenieiit,  previous  to  the  luarriage  of  Sir  John  Coghill 
Bart.,  datcul  the  15th  and  lOtli  of  October,  1754,  estates  in  Irehmd, 
in  fee   simple,  in  tlie  eountie.s  of  Kilkenny  and   Cavan,  and   lease- 
holds for  lives  in  the  county  of  Kildare,  were  settled  to  the  use  o^^ 
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Sir  John  Coghill  for  life;  with  reiaaimler,  subject  to  an  annuity  hy 
way  of  jointure  and  a  term  for  raising  portions  for  younger  cliildren, 
to  the  first  and  other  sons  of  the  marriage  in  tail  male  ;  and  it  was 
declared,  that  Sir  John  Coghill  should  have  full  power  by  any  deed 
or  writing  to  be  by  him  subscribed,  sealed,  and  executed,  in  the 
presence  of  three  or  more  credible  witnesses,  or  by  liis  last  will 
and  testament,  by  him  signed,  published,  and  declared,  in  the 
presence  of  the  like  number  of  witnesses,  to  charge  the  said 
premises  in  the  counties  of  Kilkenny,  Cavan,  and  Kildare,  witli 
any  sum,  not  exceeding  £2000  for  such  uses  and  purposes  as  he 
should  think  proper,  but  without  prejudice  to  the  aforesaid  jointure 
and  portions. 

Sir  John  Coghill  was  also  entitled  under  a  will  to  estates  in  the 
counties  of  Meath  and  Dublin ;  with  remainder  in  tail  to  his  eldest 
son,  wlio  attained  the  age  of  twenty-one  in  1787.  Soon  after- 
wards they  joined  in  suffering  recoveries  of  all  the  estates,  excei)t 
the  leaseholds  ;  and  by  indentures  of  settlement,  dated  the  29th  and 
30th  of  June,  1787,  they  conveyed  to  trustees  and  tlieir  lu-irs  the 
estates  in  the  counties  of  Kilkenny,  Meatii,  and  Dublin,  and 
tlie  leaseholds  in  the  county  of  Kildare,  subject  to  the  jointure 
and  provision  for  younger  children,  but  freed  and  forever  dis- 
charged of  and  from  all  right  and  power  by  the  said  settlement 
reserved  to  Sir  John  Coghill  b}-  deed  or  will  to  charge  and 
[*  500]  *  encumber  the  premises  in  the  counties  of  Kilkenny  and 
Kildare  with  any  sum,  not  exceeding  c£2000,  for  such  uses 
and  purposes  as  he  should  think  proper. 

This  conveyance  was  declared  to  be  in  trust  for  securing  an 
annuity  to  the  son,  and  then  to  trustees  for  a  term  of  two  hundred 
years  ;  and  subject  tliereto,  to  the  joint  ap])ointment  of  the  father 
and  son  ;  and,  in  the  mean  time  and  until  default  of  ajijtointnicnt, 
to  Sir  John  Coghill  for  life  ;  and  then  to  tlie  survivor  of  liim  aiul 
liis  son.  Tlie  trust  of  the  term  of  two  hundred  years  was  declared 
to  be  for  securing  the  annuity  to  the  son  ;  and  then,  tliat  the 
trustees  should  at  the  rer^uest  and  desire  of  Sir  John  Coghill,  to  l)e 
signified,  and  to  be  by  him  signed,  by  demise,  sale,  and  mortgage, 
of  the  premises  in  the  counties  of  Meatli  and  Dublin,  comprised  in 
the  term,  or  of  a  competent  part  thereof,  or  by  such  other  ways 
and  mciins  as  they  or  the  survivor,  &c.,  shall  think  fit,  raise  and 
levy  such  sum  or  sums  of  money  as  Sir  John  Coghill  should  direct 
and  ripjioint,  not  exceeding  in  the  whole  £2000  ;  and  pay  the  same 
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to  Sir  Jolui  Cogliill  or  his  ussigus  in  his  lifetime  to  or  for  liis  and 
their  own  use  forever ;  or  if  the  same  or  any  part  thereof  shnll 
not  he  h^vied,  raised,  and  paid  over,  to  him  and  assigns  in  his  life- 
time, then  ujion  trust  hy  all  or  any  of  the  ways  and  means  afore- 
said to  raise  aiul  levy  the  same  at  such  time  and  times,  and  to  pay 
over  the  same  to  such  person  or  persons,  as  Sir  John  Coghill  should 
by  deed  or  l)y  his  last  will  by  him  duly  executed  and  attested  by 
two  or  more  credible  witnesses,  direct  and  appoint ;  and  then  upon 
further  trust  to  iiidemnify  the  aforesaid  lands  in  the  county  of 
Cavan  from  all  charges  affecting  the  same  ;  and  then  upon  further 
trust  to  raise  a  farther  sum  in  addition  to  the  portions  under  the 
settlement. 

Sir  John  Coghill  by  his  will,  dated  the  9th  of  September,  [501] 
177"),  and  several  codicils,  executed  and  attested  so  as  to 
pass  real  estate,  gave  the  sum  of  £2000,  to  be  raised  under  his 
power,  and  all  the  rest  and  residue  of  his  personal  estate,  goods, 
and  effects  (except  his  furniture  at  Coghill  Hall,  which  he  directed 
to  be  appraised,  and  delivered  at  the  appraised  value  to  his  son), 
and  the  amount  of  such  appraisement,  with  the  above  fund  to  be 
applied  towards  payment  of  his  debts  ;  and  he  appointed  his  wife 
and  two  other  persons  executrix  and  executors.  He  died  in  March, 
1790.  One  of  the  codicils  was  subsequent  to  the  deed  of  1787: 
but'  it  took  no  notice  of  the  power ;  and  was  for  a  distinct  purpOvSe, 
wholly  unconnected  with  it. 

The  bill  was  filed  by  simple-contract  creditors  against  the 
widow,  who  alone  proved  the  will,  and  against  Sir  John  Thomas 
Coghill,  the  eldest  son  and  heir-at-law  of  the  testator ;  praying  an 
account  and  payment  of  their  debts,  an  account  of  the  personal 
estate ;  and  that  if  any  part  of  the  personal  estate  has  been  applied 
in  payment  of  specialty  debts,  for  so  much  the  simple-contract 
creditors  may  stand  in  the  place  of  the  specialty  creditors  upon 
the  real  estates,  of  which  the  testator  was  seised,  or  in  which  he 
had  such  an  interest  as  may  be  affected  with  specialty  debts,  and 
receive  satisfaction  thereout. 

The  defendants  stated  by  their  answers  the  accounts,  from 
which  it  ap])eared  that  the  personal  estate  and  the  real  estate 
descended  \v(>)o  iusutficient  for  the  specialty  debts.  The  general 
([uestion  therefore  was,  whether  the  plaintiffs  could  avail  them- 
selves of  the  fund,  which  was  the  subject  of  the  power,  considercid 
either  as  the  absolute  property  of  Sir  John  Coghill ;  or  the  power 
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[*  502]  *  being  executed  by  the  codicil,  as  republishing  the  will; 
or  the  want  of  execution  to  be  .sn])plied  in  equity. 
Mr.  Ptomilly  and  :\rr.  Hall,  for  the  plainiills  :  — 
This  power  must  1)0  considered  as  executed  by  the  ellect  of  the 
codicil,  republishing  the  will.  Where  a  codicil  takes  notice  of  the 
will,  it  is  clearly  a  republication.  (Utrtc  v.  Carte,  Amb.  28,  3  Atk. 
174;  Heyliii  v.  Hcijlin,  Covvp.  1130;  Pigott  v.  Waller,  7  Yes.  98. 
The  effect  of  this  codicil  is  to  make  tlie  whole  speak  at  that  date  ; 
and  therefore  it  is  a  republication.  But  if  this  case  cannot  be  so 
considered,  without  any  disposition  the  fund,  which  is  the  subject 
of  the  power,  will  go  as  tlie  absolute  ])roperty  of  the  party.  ITiuler 
similar  circumstances  the  money  has  been  raised  foi'  creditors  ; 
though  there  was  no  execution  of  the  power,  and  in  other 
instances  agaiiist  the  express  appointment.  Lassells  v.  Lurd  Corn- 
wallis,  2  Vern.  465,  Pre.  Ch.  232.  In  Masl-eli/ne  v.  Maskelyne, 
Amb.  750,  there  was  no  execution  of  the  power.  In  Jiobinson  v. 
Duagale,  2  Yern.  181,  it  was  raised  hu-  an  administrator,  a  general 
power  to  appoint  giving  the  absolute  i)roperty,  and  an  execution 
not  being  necessary.  In  Goodtitlc  v.  Otivay,  2  Wils.  6,  it  was  held, 
that  a  power  to  dispose  of,  generally,  gave  the  absolute  property, 
and  not  in  nature  of  a  power.  In  Tomlhixon  v.  Digldun.  1  P.  AVms. 
149  (Salk.  239;  10  Mod.  31  ;  Com.  194;  2  Eq.  Oa.  Ab.  309,  pi. 
13),  the  distinction  is  taken  by  Lord  Chief  Justice  P.vkkeu  between 
a  general  power,  giving  the  a1)solute  propert>\  and  a  limited  power, 
confined  (o  j)articular  objects.  In  Miuhlisoii  v.  ^indrtnr^  \  Ves.  57, 
the  subject  of  a  power  was  considered  the  absolute  prop- 
[*  503]  eity.  In  Pack  v.  nathirrst,  3  .Vtk.  269,  and  Trmnihtun.  *  v. 
Trovghtoii,  3  Atk.  656,  1  Yes.  86,  there  had  been  an 
appointment:  but  Lord  Hakdwickk's  opinion  w^as,  that  though 
there  had  Ijeeii  no  appointment,  and  nothing  done,  it  would  be 
assets  for  debts.      Li  P'ainton  \.  Ward,'!  Atk.    172,^  Lord   IIakh- 

1  'I'liat  cii.M- apjH-ars  to  l)fi  stated  inoro  C500  to  lii.s  wife  I.sabcUa ;  and  made  hor 

<'orre(tly  2  Vcs.  2.     Tlic  following;  abstract  .sole  executrix;  and  cliarsjorl  tlio  premises 

is  taken  from  the  IJeirislor's  I'>ooii  : —  with  tlic   saiil  .£2000  legacies;  and  died 

I'ower  to  (Jeorge  Ward  liy  deed  or  will  witliont   issue,   indebted   to  tlie  jdaintiffs 

to  charge   the  ]>reinises  with  any  sum  not  and  others, 

exceeding  .C20()0.  'i'he   docrec!   declared,  that    I  lie   sum  of 

(zeorge    Ward,  having   maile  his   will,  .£2000,  with  the  interest  thereof,  whicli  the 

dated  the  2r>tli  r)f  April,  1726,  and  thereby  .<aid  Cieorge  Ward   had   jwwer  to  appoint 

taking  notice  of  the  said  deed  and  j)ower,  i)y  virtn<<  of  the  said    deeil    of    the    12th 

devi.^ed    to    his  mother,  the    said    I'hcebe  of  February,  172.'),  and  of  wliicli  he  made 

Ward,  £r)00 ;  to  the  said  defendants  I-ajti-  an    appointment    by    his     will,   is    to    be 

tia  and  Anne,  £1000;  ami  the  remaining  considered  as  i)art  of  his  personal   estate. 
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WICKE,  according  to  the  report  in  Atkyns,  .states,  that  "  Where 
there  is  a  general  power  given  or  reserved  to  a  person  for  such 
uses,  intents,  and  purposes,  as  he  shall  appoint,  this  makes  it  his 
absolute  estate;  and  gives  him  such  a  dominion  over  it  as  will 
subject  it  to  liis  debts." 

Mr.  Alexander  and  Mr.  Fonblanque,  for  the  defendants  :  [504] 
This  is  not  the.  al)solute  property  of  tlie  party,  but  a  power 
to  be  executed  in  a  particular  manner.  According  to  the  statement 
in  the  great  case  of  Lord  Townshend  v.  Windlmiii,  2  Vos.  1,  there 
was  an  appointment  of  the  wliole  iu  Bainton  v.  Ward ;  and  Lord 
HardwicfvE's  opinion  is  expressed  in  Lord  Tovmshcnd  v.  WindJia,n, 
that  it  will  not  do  without  executing  the  power.  In  Toilet  v. 
Toilet,  2  P.  Wms.  489,  the  distinction  is  taken  between  a  defective 
execution  and  a  non-execution  of  a  power  :  this  Court  in  the  par- 
ticular cases  aiding  the  former,  but  not  the  latter.  All  the  cases 
cited  fall  within  the  distinction,  there  having  been  an  execution 
in  all  of  them.  The  rule  may  be  harsh  in  not  going  this  length  in 
favour  of  creditors ;  but  it  must  prevail.  In  this  case  there  is  total 
absence  of  intention  to  execute.  In  many  instances  the  date  of 
the  will  is  brought  down  to  that  of  the  codicil :  Pigott  v.  W<iJlrr,  7 
Vcs.  98  ;  but  this  codicil  is  quite  distinct,  and  does  not  look  to 
the  power.  This  is  not  like  Tomlinson  v.  Ditjhton,  in  whieh  ilie 
question  was,  whether  the  effect  was  not  to  enlarge  the  estate. 

Mr.  Komilly,  in  reply.  —  It  is  very  difficult  to  find  a  reason  for 
the  distinction  between  the  defective  execution  and  the  non-oxo- 
eution  of  a  power,  as  is  observed  in  Lassdls  v.  Tjord  Corn.ir'tllis. 
The  case  that-  approaches  nearest  to  this  is  Lord  Tov-nshcud  \\ 
Windliam  ;  Ijutit  turned  entirely  upon  the  particular  cireumstaiie;^-;. 
As  to  the  point  of  republication,  the  objection  is,  tliat  the  thing, 
to  which  the  will  applied,  did  not  exist  at  the  date  of  the  eodiejl  : 
but  the  effect  of  this  codicil,  annexed  to  the  will,  duly 
executed,  is  to  make  the  *  whole  speak  at  that  date.  It  is  [*  505] 
therefore  a  republication  of  the  will,  and  an  execution  of 
the   power. 

li:ible  to  the  satislWtioii  of  flio  rosiiluo  of  A.  173.3,  folio  285  ;  the  dato  of  wliich,  7th 

lii.s  said  debt.s.     Heg.  IJh.  A.  1740,  folio  December,  1733,  corresponds  with  the  case 

1)13.     Sec  12  Ves.  215.  in  the  beginning  of  Forester.     That  docnc 

A  ca.'se  frequently  referred  to  upon  this  however    does  not    appear  to    include  :i 

subject  under  the  title  of   Shirley  v.  Lord  decision  of  this  point. 
Firrrrs,  before  Lord  Talhot,  is  probably 
f.iird   F(  rrirs  v    fjtdij    Fcmrs,  Heg.    Lib. 
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Aug.  5tli.     The  Mastkk  of  thk  Roll.s:  — 

Tlie  i|iie.stion  in  thi.s  cause  is,  whethev  the  sum  (»f  £2000,  which 
Sir  John  Coghill  had  power  to  raise,  should  l)e  considered  assets 
for  his  debts.  The  creditors  contend,  first,  that  he  lias  executed 
the  power.  If  he  has.  there  is  an  end  of  the  question.  If  lie  has 
nut,  secondly,  they  insist,  that  this  sum  is  substantially  his  pmxt- 
erty  ;  as  he  had  an  absolute  power  to  appoint  it. 

As  to  the  first  point,  it  is  clear,  the  only  power  in  existence  at 
liis  death  was  created  by  the  vleed  of  1787.  The  power  reserv(;d 
by  the  marriage  settlement  was  discharged  for  valuable  considei'a- 
tion.  That  power  he  had  executed  by  his  will.  15ut  the  power 
itself  being  gone  before  his  death,  the  will  liad  nothing  tu  operate 
upon  ;  unless  it  can  be  applied  tt»  the  new  power,  created  for  appoint- 
ing the  same  sum,  to  be  raised  out  of  different  estates.  It  is  ad- 
mitted, he  has  not  directly  executed  the  new  power.  lUit  it  is 
said,  that  subseciuent  to  the  creation  of  it  he  executed  a  codicil, 
that  has  the  eff'ect  of  republishing  the  will,  and  making  it  speak 
as  at  the  time  of  the  republication.  Be  it  so.  It  s]^eaks  only  of 
the  power  giv^en  by  the  marriage  settlement,  which  was  as  much 
gone,  as  if  it  never  had  existed.  There  is  no  way  in  which  the 
will  can  be  made  to  speak  of  the  new  power,  for  a  new  considera- 
tion, affecting  different  estates.  I  am  cleai-ly  of  opinion,  there  is 
no  execution  of  this  ])ower. 

Upon  the  .seccmd  point,  there  is  an  evident  difference  l)et\veen  a 
power  and  an  absolute  right  of  projjerty  :  not  so  much  with 
[506]  regard  to  the  party  possessing  the  power,  as  to  tlie  party  to  be 
affected  by  the  execution  of  it.  If  our  attention  is  to  l)e  con- 
fined to  the  former  entirely,  there  is  no  reason  why  the  money  he 
has  a  right  to  raise  should  not  be  considered  his  proi)erty,  as  much  as 
a  del)t  he  has  a  right  to  recover.  15ut  the  latter  can  only  be  charged 
in  the  manner,  and  to  the  extent,  s[)ecified  at  the  creation  of  the 
power.  The  compact  is  not  to  raise  £2000,  absolutely,  and  in  all 
events;  but,  that  it  may  be  raised  in  a  certain  manner:  viz.  ac- 
eorfling  to  his  a}tpointment  by  deed  or  will,  to  be  duly  executed, 
and  attested  by  two  or  more  witnesses.  'IV)  say  that  without  a 
deed  or  will  this  sum  shall  l)e  raised,  is  to  subject  the  owner  of 
the  estate  to  a  charge  in  a  case  in  whicli  he  never  consented  to 
bear  it.  The  chance  that  it  may  never  be  executed,  or,  that  it 
may  not  be  executed  in  tlie  numner  prescribed,  is  an  advantage  he 
secures  to  himself    bv  the  agreement,  and  which  no  one    has   a 
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right  to  take  from  liim.  In  this  respect  there  is  no  dift'erence  be- 
tween II  non-execution  and  a  defective  execution  of  a  jxiwer.  \\y 
the  compact,  the  estate  ought  not  to  be  charged  in  citiicr  ciise.  Jt 
is  dithcult  therefore  to  discover  a  sound  ])rinciple  for  the  authority 
this  Court  assumes  for  aiding  a  (Uifective  execution  in  certain  cases. 
If  the  intention  of  the  ]»arty  possessing  the  power  is  to  he  regarded, 
ami  not  the  interest  of  the  party  to  be  affected  by  the  execution, 
that  intention  ought  to  be  executed,  wiierever  it  is  manifested  ;  for 
the  owner  of  the  estate  has  nothing  to  do  with  the  purpose.  To 
him  it  is  indifferent,  Avhether  it  is  to  be  exercised  for  a  creditor  or 
a  volunteer.  But  if  the  interest  of  the  party  to  be  affected  by  the 
execution  is  to  be  regarded,  why  in  any  case  exercise  the  power, 
except  in  the  foi'ui  and  manner  prescribed.  He  is  an  absolute 
stranger  to  the  ecpiity  between  the  pos.sessor  of  the  power  and  the 
party  in  whose  favour  it  is  intended  to  be  executed.  As 
against  the  debtor,  it  is  right  that  he  should  *  pay.  But  [*  507] 
what  e(|uity  is  there  for  the  creditor  to  have  the  money 
raised  out  of  the  estate  of  a  third  person  in  a  case  in  whicli  it  was 
never  agreed  that  it  should  be  raised  ?  The  owner  is  not  heard  to 
say,  it  will  be  a  grievous  burden,  and  of  no  merit  or  utility.  He 
is  told,  the  case  ])rovided  for  exists:  it  is  formally  right ;  he  has 
nothing  to  do  with  the  purpose.  But  upon  a  defect  which  this 
Court  is  called  upon  to  supply,  he  is  not  permitted  to  retort  this 
argument ;  and  to  say,  it  is  not  formally  right :  the  case  provided 
for  does  not  exist ;  and  he  has  nothing  to  do  with  the  purpose. 
In  the  sort  of  equity  npon  this  subject  there  is  some  want  of 
e([uality.  But  the  rule  is  perfectly  settled  ;  and,  though  perhaps 
with  some  violation  of  principle,  with  no  practical  inconvenience. 
I  hit  farther  than  supplying  a  defect  in  tlie  execution  the  ('ourt 
has  never  gone.  Tn  Lasselh  v.  Lord  Conivxillis,  the  Lord  Kekpeii 
says  (2  Vern.  -K)")),  that  "The  Court  has  not  gone  so  far  as,  where 
a  man  has  a  power  to  raise  money,  if  he  neglect  to  execute  that 
power,  to  do  it  for  him  ;  although  he  thought,  it  might  be  reason- 
able enough,  and  agreeable  to  equity  in  favour  of  creditors." 

At  the  opening  T  was  strongly  im})ressed  w^ith  an  idea,  that 
there  was  no  authority  for  the  proposition  contended  for  by  the 
creditors.  None  was  adduced,  exce])t  some  generality  of  expres- 
sion in  Atkyns's  statement  of  the  judgment  in  Buinton  v.  Ward. 
There  is  no  such  genera]  pr(jposition  necessary  to  the  decision  of 
that  case  ;  for  the  whole  sum  was  appointed  :  in  which  r)articular 
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the  statement  is  more  correct,  as  introduced  (2  A'es.  2),  in  the 
Report  of  Lord  Tovmshcnd  v.  Windham  ;  and  there  Lord  Hard- 
wick  k  lays  it  down  expressly,  that  without  an  appointment   no 

person  could  be  entitled  to  the  money ;  though  the  power 
[*  508]  was  as  large  as  in  this  instance.     It  was  *  argued,  that 

because  the  Court  will  for  creditors  lay  hold  uf  the  money, 
when  it  is  appointed  for  a  volunteer,  the  Court  ought  to  lay 
hold  of  it  for  them,  though  there  is  no  appointment ;  for  in  the 
former  case  the  application  is  against  his  intention.  But  in  the 
given  ca.se  the  money  is  already  raised  by  a  due  execution  of 
the  power;  and  the  Court  only  directs  the  ap}dication.  It  does 
not  follow,  that  by  its  own  act  it  shall  charge  the  estate,  when  the 
power  is  not  executed,  nor  attempted  to  be  executed.  Many  of 
the  cases  cited  determine  only,  tliat  a  limited  gift  to  a  man,  with 
a  power  to  dispose  of  the  thing  given,  will  carry  the  ownership. 
But  there  is  no  doubt,  this  is  a  power  in  the  proper  sense  of  the 
word;  and  the  power  not  having  been  executed,  I  am  of  opinion, 
the  money  cannot  be  raised. 

This  decision  was  affirmed  upon  a])peal,  by  Lord  EusKiNE,  CHAN- 
CELLOR (reported  in  12  Yes.  206,  8  E.  B.  32.3). 

ENGLISH    NOTES. 

Tliis  rule  was  applied  in  Aside i/  v.  Cosfln  (1888),  21  Q.  B.  D.  401, 
57  L.  J.  Q.  B.  491,  59  L.  T.  224,  37  W.  li.  140,  the  case  of  an  assurance 
contract,  where,  b}'  the  rules  of  tlic  society,  tlie  committee  were  em- 
]»o\vered  to  paj'  the  sum  assured  ''to  such  {)ersou  or  persons  as  in  tlieir 
discretion  they  might  think  fit,  it  bcint;  always  understood  t])at  the 
extent  to  wliich  the  committee  shall  be  bound  to  the  payment  of  deatli 
allowances  shall  be,  in  the  case  of  a  married  man.  to  hi.s  widow  or 
children,  or  to  liis  ]tarents,  or  any  nf  them,  in  sucli  ])roportions  as  the 
committee  shall  determine;  and  in  the  case  of  a  single  man  to  his 
|)arents,  brothers,  or  sisters,  or  any  of  them,  in  such  ))ro))ortions  as 
aforesaid,  unless  the  deceased  member,  niarrieil  oi-  siii<^le,  have  other- 
wise heipieathed  the  money,  in  which  case  it  shall  he  ])aid  to  the  person 
to  whom  it  has  been  so  bequeatlied."  The  deceased  was  a  sin<Tl(!  man, 
anil  hail  imt  Itequeathed  the  allowance  in  question:  and  the  society 
in  their  discretion  paid  the  allowance  to  liis  sister.  It  was  held  by 
Cave,  .)..  that  she  was  entitled  to  retain  the  sum  ap^ainst  the  admin- 
istrator, who  claimed  the  sum  for  jtayment  of  the  dehts  nf  the 
<l<cc;i-e(l. 


R.  c.  VOL.  XXI.]  powiat.  585 

No.  22.  —  Holmes  y.  Coghill.  —  Notes. 


The  i>rincii)le  is  not  altered  by  the  lOtli  section  of  the  Judicature 
Act,  1875,  which  introduces  into  tlie  administration  of  the  insolvent 
estate  of  a  deceased  person,  some  of  the  rules  of  bankru[)tcy  ;  for  that 
enactment  does  not  apply  so  as  to  bring  into  the  estate  what  would  not 
otherwise  be  assets.  ///  rr  Wlthernsca  Brick  If'or/.s  (1880),  IG  Ch.  1). 
337,  50  1..  .).  Ch.  185,  4:]  L.  T.  713,  29  AV.  K.  178:  In  re  D'EplneiiU, 
Tiidmnu.  w..LfEphu-aU  (188L'),  -'0  Ch.  D.  217,  51  L.  J.  Ch.  491,  4(>  L.  T. 
409,  30  AY.  R.  423. 

AMERICAN'  NOTES. 

To  the  effect  that,  where  a  person  has  a  general  power  of  appointment, 
and  actually  exercises  the  power,  whether  by  deed  or  will,  in  favor  of  vohui- 
teers,  a  Court  of  equity  will  treat  the  property  appointed  as  assets  of  the 
appointor,  subject  to  the  claims  of  his  creditors  in  preference  to  the  claims  of 
his  appointees.  See  Kytnicle^  v.  Dodge,  1  IMackey  (D.  C),  60;  C/app  v.  Inqra- 
ham,  126  ^lassachusetts,  200;  Johnson  v.  Cushing,  15  Xew  Hampshire,  29S  ; 
Tallmadge  v.  SUL  21  IJarbour  (X.  Y.j,  34;  Freeman  v.  Butters,  Dl  \'irginia, 
406 ;  4  Kent's  Commentaries,  *.j39  ;  IS  Am  &  Eug.  Encycl.  of  Law,  1st  ed.  9S6. 

In  Sinilh  V.  Garey,  2  Devereux  &  Battle  p]q.  (X.  Car.)  42,  49,  tlie  Court 
said  that  under  such  circumstances  the  appointee  is  a  trustee  for  the  creditors 
of  the  appointor. 

In  Patterson  v.  Luirrence,  83  (Jeorgia,  "O^i,  it  was  held  that  in  deciding 
whether  the  property  appointed  is  assets  for  the  payment  of  debts,  it  nuist  be 
determined  whether  or  not  the  appointor  left  other  property  suiRcicnt  to  meet 
the  claims  of  his  creditors. 

The  rule  by  which  appointed  propertj'  is  treated  as  assets  was  sharply 
criticised  by  Chief  Justice  Giusox  in  Commonwealth  v.  Duffield,  12  Petnisyl- 
vania  State,  277,  as  follows  :  "  There  is  such  flagrant  injustice  in  applying  the 
bounty  of  a  testator  to  the  benefit  of  those  for  whom  it  was  not  intended,  that 
till'  mind  revolts  from  it.  An  appointee  derives  title  immediately  from  the 
donor  of  the  power  by  the  instrument  in  which  it  was  created;  and  conse- 
quently not  under  but  paramount  to  the  appointor,  h\  whom  it  was  executed  : 
by  reason  of  which  it  is  impossible  to  conceive  that  the  appointor's  creditors 
have  an  equity.  A  man  who  is  employed  to  manage  the  con(hiit-pipe  of  an- 
other's munificence  is  authorized  by  a  general  power  of  disposal  to  turn  the 
stream  of  it  to  any  person  or  point  within  the  compass  of  his  discretion  ;  jtnd 
his  creditors  have  no  right  in  justice  or  reason  to  control  ium  performing  his 
function  because  it  was  not  assigned  to  him  as  their  trustee.  It  is  the  bounty 
of  the  testator,  and  not  the  property  of  his  steward,  that  is  to  be  dispensed." 
See  King's  Estate,  14  Weekly  Notes  of  Cases  (Penu.),  77. 

And  Judge  Stohy  says  :  "  Why,  when  the  party  executes  a  power  in  favor 
of  others,  and  not  of  himself,  a  Court  of  equity  should  defeat  his  intention, 
although  witliin  the  scope  of  the  power,  and  should  execute  something  beside 
that  intention  and  contrary  to  it,  is  not  very  intelligible.  If  it  be  said  that  he 
ought  to  be  just  before  he  is  generous,  that  addresses  itself  merely  to  his  sense 
"of  morals.     The  power  enabled  him  to  give,  either  to  himself,  or  to  his  credi- 
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tors,  or  to  mere  voluntary  donee.s.  ^Vhy  should  a  Court  of  equity  restrict 
this  righf  of  election  if  Ijoik'i  fide  exercised?  Is  not  this  to  create  rights,  not 
"iven  by  law,  rather  than  to  enforce  rights  secured  by  law?  if  the  power  was 
l/ond  Jidc  created,  why  should  a  Court  of  equity  interpose  to  change  its  objects 
or  its  operations?  "     1  Story,  Equity  Jurisprudence,  sect.  176,  n.  3. 

In  Wales  v.  Boicdish,  01  \'ermont,  2;},  it  was  held  that,  where  an  estate  is 
devised  to  an  executor  in  trust  for  a  devisee  named,  to  the  use  of  such  devisee 
for  life,  with  a  power  of  appointment  after  his  death,  and  the  power  is  exer- 
cised, the  estate  cannot  be  charged  with  those  debts  of  the  devisee  which 
existed  when  tlie  power  was  created. 

The  New  York  Revised  Statutes  (Tl.  11.  ch.  1,  t.  L'.  ^  93)  piovide  as  fol- 
lows :  *'  Every  special  and  beneficial  power  is  liable,  in  equity,  to  the  claims 
of  creditors,  in  the  sauu-.  manner  as  other  interests  that  cannot  be  reached  by 
an  execution  at  law,  and  the  execution  of  the  power  may  be  decreed  for  the 
benefit  of  the  creditors  entitled.''  See  also  the  sections  of  the  New  York 
statutes  quoted  in  the  American  Notes  to  No.  20  of  Power,  ante,\\.  564.  It 
has  been  held  that  these  statutes  abrogate  the  common  law  of  powers,  and 
that,  therefore,  in  cases  not  covered  by  them,  creditors  cannot  reach  appointed 
property.      Cultiny  v.  Cutting,  S6  New  York,  b'22. 


No.  23.  — In  re  COTTON'S  TRUSTEES   and 
THE   SCHOOL   BOARD   FOR    LONDON. 

(1882.) 

KULK. 

A  POWER  is  extinguished  when  all  the  purposes  for 
wliich  it  was  originally  created  have  ceased  to  exist.  What 
those  purposes  are,  is  a  question  of  intention  depending  on 
the  construction  of  the  instrument  creating  the  power. 

In  re  Cotton's  Trustees  and 
The  School  Board  for  London. 

19  Ch.  T).  624-G20  («.  <  .  'A  L.  J.  Ch.  .514  :  4fi  b.  'P.  81.3;  .30  W.  U.  610). 

^024]    Settlement.  -  -  Poicer    of  Sale.—-  Duration.      -  Determinnlinn .  —  Intention 
of  Settlor.  —  Remoteness. 

.\  power  given  to  the  trnstces  of  a  settlement  or  will  to  sell  land  comprised 
in  it  can  be  exerci.sed  by  them  after  the  property  has,  under  the  trnsti.  become 
absolutely  vested  in  per.-^ons  who  are  .<'/'  /'"/•/.'.••.  if  on  the  con.strnction  of  the  in- 
strument it  appears  to  be  the  intent  inn  of  tlie  settlor  or  te.stator  tliat  it  should 
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be  then  exercised,  provided  that  the  power  in  its  creation  was  not  obnoxious 
to  the  Rule  against  Perpetuities,  and  that  the  cestuis  </ue  Irustaiit  have  not  put 
an  end  to  the  trusts  by  electing  to  take  the  property  as  it  stands. 

Adjourned  Summons.  On  the  .'5rd  of  May,  1881,  the  trustees  of 
tlie  will  of  William  Cotton  entered  into  an  agreement  with  the 
School  Koard  for  Ldinlon  to  sell  to  tlie  board  a  piece  of  land, 
with  some  houses  thcn'on,  situate  in  Acland  Street,  in  the  ])arish 
of  Limehouse,  Middlesex. 

By  the  abstract  of  title  delivered  liy  the  vendors,  it  appeared 
that  they  purported  to  sell  the  property  under  a  power  of  sale 
contained  in  the  will  of  William  Cotton. 

The  testator,  by  his  will  dated  the  6th  of  July,  1865,  gave  and 
devised  his  Bow  Common  estate,  which  included  the  property  sold 
to  the  board,  unto  and  to  the  use  of  the  trustees  therein  named, 
their  heirs,  executors,  administrators,  and  assigns  respectively, 
upon  and  for  the  several  trusts  and  purposes  following,  viz.,  u)»nii 
trust  that  the  trustees  should  raise  by  way  of  mortgage  ujxm 
the  estate,  or  some  part  thereof,  the  sum  of  £30,000,  and  slmuld 
stand  possessed  of  the  same  and  the  interest  thereof  upon  the 
trusts  thereinafter  declared,  and  (subject  as  aforesaid)  that  the 
trustees  should,  for  so  long  as  they  should  think  tit,  during  a 
period  commencing  at  his  decease  and  ending  at  the  expiration  of 
a  term  of  twenty-one  years,  to  be  computed  from  the  decease  of 
the  last  survivor  of  the  several  persons  named  in  his  will,  manage 
the  estate,  in  whatever  manner  they  should  deem  expe- 
dient, they  *  exercising,  as  regarded  such  management,  all  [*  C)'2')] 
and  every  or  any  of  the  powers  and  discretions  therein- 
after given  to  them,  in  conformity,  nevertheless,  with  the  expiTss 
restrictions  and  (|ualilications  thereinafter  contained.  .\nd  the 
testator  declared  that,  subject  thereto,  his  trustees  should  stand 
seised  and  ])Ossessed  of  the  estate  in  trust  for  his  wife  during  her 
life,  with  remainder  ui)on  trust  for  the  benefit  of  his  eight  children 
in  equal  shares.  The  testator  then,  after  stating  that  his  Bow 
<'nmmon  estate  consisted  in  part  of  building  sites  and  land  adapted 
for  l)uilding,  and  in  other  part  of  incomplete  buildings  and  works, 
and  that  it  was  his  wish  that  such  sites  and  land  should  be  built 
upon,  laid  out  for  building,  or  otherwise  improved,  and  that  such 
incomplete  buildings  and  works  should  be  completed  as  expedi- 
tiously as  circumstances  would  reasonably  admit  of,  proceeded   to 
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give  to  his  trustees  various  specific  powers  of  management,  the 
nature  of  which  is  stated  in  the  judgment  of  the  Court.  And  he 
further  provided  that  it  shoukl  be  hiwful  for  his  trustees,  at  any 
tinie  or  times  during  the  said  period  conuueneing  on  the  day  of 
his  decease  and  endhig  on  the  day  of  the  expiration  of  a  term  of 
twenty-one  years  from  the  decease  of  the  List  survivor  of  the 
several  persons  named  in  his  will,  absolutely  to  sell  his  llow  Com- 
mon estate,  or  any  part  or  parts  thereof,  either  wholly  or  partially 
freed  from  all  or  any  of  the  mortgages  affecting  the  same. 

The  testator  died  on  the  1st  of  December,  1866,  and  his  widow 
liad  died  before  the  agreement  to  sell  to  the  board.  The  ])oard 
objected  that,  if  all  the  persons  beneficially  entitled  under  the  will 
were  sui  juris,  the  power  of  sale  was  gone.  The  vendors  replied 
that  the  persons  entitled  were  all  sui  juris,  liut  they  insisted  that 
the  power  of  sale  was  still  sidjsisting.  The  board  recpiired  that 
the  persons  beneficially  entitled  under  the  will  should  join  in  the 
conveyance.  The  vendors  declined  to  comply  with  this  requisition, 
and  took  out  a  summons  under  the  Vendor  and  I'urchaser  Act, 
1S74,  asking  the  opinion  of  the  Court  whether  they  had,  under 
the  will  of  the  testator,  power  to  sell  and  to  make  a  valid  assur- 
ance of  the  property  comprised  in  the  agreement  with  the  board, 
without  the  concurrence  of  any  other  person  or  persons,  su  as 
to   vest  the  property  in  the  board  as  the  purchasers    thereof    in 

fee  simple. 
[*  626]       *  W.  W.  Karslake,  Q.  C,  and  C.  J.  lluscombe  Pool(^  for 
the  summons :  — 

The  ]»ower  of  sale  is  still  in  existence,  and  we  can  make  a  i^ood 
title  under  it. 

A.  R.  Kirby,  for  the  board  :  — 

The  power  of  sale  is  one  of  a  set  of  powers  of  management,  and 
is  only  ancillary  to  the  settlement.  The  settlement  has  come  lo  an 
end  by  the  vesting  of  the  property,  under  the  ultimate  limitations, 
absolutely  in  persons  who  are  sui  juris,  and  the  ])ower  is  theiefore 
at  an  end.  Sugden  on  Powers,  8th  ed.  pp.  850  et  seq.  ;  Lanfaher// 
y.  Collier,  2  K.  &  J.  709  ;  Wolley  v.  Jenkins,  2?>  Beav.  53 ;  Taite  v. 
l^vnnstcad,  26  Beav.  525.  The  cases  of  In  re  Brovjn's  Settlement, 
L.  B.  10  Kq.  349,  and  Peters  v.  Lewes  and  East  Grinstead  Railway 
Cti/npan//,  IS  Ch.  D.  429,  were  exceptions  from  the  general  iiil(^l)ut 
the  rule  is  fully  recognised. 

At    any  rate,  the  })ower  may  be  at  any  moment  determined  by 
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the    beneticiaries,  and  sucli  a  title    ought   nut  to  be  forced  ou  a 
purchaser. 

Fry,  J.  :  — 

The  ([uestinu  is  whether  the  trustees  of  the  will  of  the  late 
AVilliiUu  CoUon  hove  power  to  sell  certain  property  to  the  School 
Board  for  London,  without  the  concurrence  of  any  other  person  or 
persons. 

It  appears  that  the  beneficial  interest  in  the  property  in  question 
is  vested  in  undivided"  eighths  in  certain  persons,  and  it  has  been 
argued  on  the  part  of  the  purchasers  that,  whenever  the  interests 
under  a  will  or  settlement  have  absolutely  vested  in  a  person  or 
persons  who  are  sui  juris,  any  existing  powers  with  regard  to  that 
property  have  come  to  an  end. 

Before  proceeding  to  consider  that  argument,  I  must  observe 
that  there  is  the  greatest  possible  distinction  between  the  detei-- 
mination  of  a  power  under  the  instrument  which  created  it,  and 
its  extinction  by  the  concurrence  of  the  persons  who  are  entitled 
to  take  the  property  which  is  the  subject  of  the  power. 
The  *  former  appears  to  me,  subject  to  the  question  of 'the  [*  627] 
povvdr  going  beyond  the  period  allowed  by  law  for  the 
durvtion  of  such  powers,  to  be  a  mere  question  of  the  intention  of 
the  donor  of  the  power,  as  evidenced  by  the  instrument  by  which 
the  power  was  created.  It  seems  needless  to  dwell  upon  that, 
becj.use,  if  the  power  be  valid,  the  sole  question  is  whether  it  has 
beea  created,  and  that  again  is  really  a  question  of  intention  and 
of  construction.  Lord  St.  Leonards  in  his  book  upon  "Powers" 
has  pointed  out  that  that  is  the  true  criterion  as  to  the  existences 
of  ])owers.  Referring  to  the  cases  arising  out  of  settlements,  he 
says  (8th  ed.  p.  859) :  "  It  frequently  happens  that  a  tcniant  for 
life  of  an  estate  in  strict  settlement,  with  the  ultimate  remainder 
to  himself  in  fee,  with  powers  of  leasing,  jointuring,  charging  por- 
tions, sale  and  exchange,  &c.,  acquires  the  fee  by  the  failure  of  the 
limitations  intermediate  between  his  life  estate  and  remainder  ; 
and  it  may  be  questioned  whether  all  these  powers  continue  after 
the  access io!i  of  the  fee.  Perha})S  the  better  opinion  is,  that  the 
])o\vers  cannot  be  exercised  after  the  union  of  the  estates,  on  the 
ground,  not  that  the  powers  are  merged,  but  that,  according  to 
(he  true  construction  of  the  settlement,  they  were  not  to  be  exer- 
insed   after  the  determination  of  the   limitations  which  thev  were- 
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intended  to  overreach.  To  this  there  coukl  he  no  objecti(»n  ;  it 
woukl  not  ati'ect  any  prior  exercise  of  the  power,  although  by  will." 
Then  he  refers  to  one  of  the  earliest  cases  npuii  tl'iis  ([uestion, 
Mortloek  v.  Bullcr,  10  A'es.  292,  in  which  a  settlement  had  been 
made,  and  during  the  life  of  the  tenant  for  life  the  life  estate  had 
united  with  the  ultimate  remainder,  and  he  then  observes:  "  Tlie 
substantial  ground  upon  which  such  a  power  in  trustees  should  be 
held  not  to  be  subsisting  is,  that  the  intention  of  the  settlement 
was  to  confine  it  to  the  time  during  which  the  uses  of  the  settle- 
ment existed."  Accordingly,  it  is  well  asqertained  that,  where 
there  is  a  settlement  of  real  estate,  either  by  will  or  by  deed,  and 
the  settlement  ultimately  carries  the  laml  to  a  person  entitled  in 
fee  simple,  and  there  are  powers  couched  in  general  words  and 
without  limitation  as  to  time,  which  are,  nevertheless,  obviously 
intended  to  be  exercised  only  during  the  subsistence  of  the  inter- 
mediate limitations,  there,  the  moment  the  estate  in  fee  is  vested, 

the  powers  are  at  an  end,  because  it  was  the  intention  of 
[*  628]  *  the  settlement  that  they  should  sul)sist  only  during  the 

intermediate  limitations,  and  therefore  in  that  case  the 
vesting  of  tiie  estate  absolutely  in  the  persons  ultimately  entitled 
is  an  indication  that,  according  to  the  true  construction  of  the 
settlement,  the  intention  of  the  settlor,  with  regard  to  the  powers, 
has  come  to  an  end.  That  is  an  illustration  of  the  princijile 
that  you  must  look  at  the  intention  of  the  settlor  or  testator. 
Another  case  recently  decided  may  be  referred  to  to  show  the  way 
in  which  the  Court  looks  at  the  intention.  In  J'e/crs  v.  Leives  and 
East  Grinstead  Raihvaij  Company,  IS  Ch.  1).  429,  a  power  was 
created  for  the  purpose  of  dividing  the  property  amongst  the 
persons  who  were  ultimately  to  take  it  al)s()lutely.  If  the  Court 
had  there  held  that  the  absolute  vesting  of  the  ultimate  interests 
had  put  an  end  to  the  power,  they  would  have  defeated  the  object 
and  intention  of  the  creator  of  the  power,  and,  accordingly,  tho 
Court  held  that  the  power  subsisted,  notwithstanding  that  the 
ultimate  estates  had  vested  absolutely. 

So  here,  the  question  is,  what  was  the  intention  of  the  si-ltlor  or 
tlevisor?  To  my  mind  that  is  reasonably  apparent.  The  testator 
was  possessed  of  a  large  building  estate,  called  "the  Bow  Com- 
mon estate,"  which  he  gave  to  certahi  trustees,  who  are  the  present 
apjilicants,  ujxui  trust  to  raise  the  sum  of  £l'0,000  by  mortgage, 
and  then  lie  indicated  a  period  w  hii-h  was  to  run  from  his  death  to 
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the  e.xpiratiuii  of  twenty-one  years  from  the  deatli  t)f  the  survivor 
of  all  the  persons  named  in  his  will.  The  object  oi  so  limitiiif;' 
that  period  was  to  keep  the  estate  together  tor  the  puri)osi;  of 
management,  as  long  as  the  law  would  permit.  He  then  gave  the 
hinetit  of  the  estate  to  his  wife  for  her  life,  with  remainder  in 
undivided  eighths,  which  are  stated  to  have  become  vested  in  persons 
who  are  now  .sui  juris.  During  the  term  to  which  1  have  already 
referred  he  directed  the  trustees  to  manage  the  estate.  The  object 
of  the  testator  is  made  plain  by  the  recital  which  is  contained  in 
til.'  will.  [His  Lordship  read  the  recital,  which  is  stated  above.] 
lie,  therefore,  clothes  his  trustees  during  the  period  to  which  1 
have  referred  with  very  ample  and  very  specific  powers  of  manage- 
ment, riiey  may  enter  into  contracts  for  building,  they  may  build, 
ill'  V  ni:iy  lay  out  roads,  they  may  make  advances  to 
buildeis,  they  may  lease,  and  la.stly,  they  may  *  sell;  and  [*  629] 
it  is  under  that  power  of  sale  that  the  present  contract  has 
been  made.  Moreover,  the  testator  by  his  will  created  a  special 
fund,  which  he  called  his  "  Bow  Common  estate  capital,"  which 
was  to  be  used  by  the  trustees  during  this  period  as  the  capital  for 
•carrying  on  building  operations  upon  this  estate,  and  it  was 
ultimately  to  vest  in  a  manner  corresponding  with  the  limitations 
of  the  estate. 

Nothing  can  be  more  plain,  to  my  mind,  than  the  intention  of 
the  testator  that,  during  the  ])eriod  to  which  I  have  referred,  the 
estate  and  the  fund  should  be  managed  together  by  the  trustees  as 
a  common  concern,  in  order  to  utilise  and  improve  the  estate. 
That  was  his  intention,  and  it  would  be  a  violation  of  his  intention 
if  I  were  to  hold  that  it  had  come  to  an  end  by  the  absolute  vest- 
ing of  the  beneficial  shares.  Xothing  could  be  more  inconvenient 
than  for  persons  entitled  to  undivided  eighths  to  have  the  manage- 
ment and  carrying  on  of  a  concern  of  this  kind.  The  case  is  very 
similar  to  that  which  would  have  occurred  if  the  testator,  b(M'ng  the 
owner  of  a  l)usiness  and  land  connected  with  it,  had  vested  tln^ 
business  in  trustees  for  the  purpose  of  their  can-ying  it  on  during 
the  same  period.  It  would  he  very  diflicult  in  such  a  case  to  say 
that  the  intention  of  the  testator  was  that  the  power  should  come 
to  an  end  when  the  beneficial  interests  in  the  business  had  become 
absolutely  vested. 

The  ((uestion,  therefore,  in  my  judgment,  being  merely  one  of 
intention,  I  conclude   that  the   intention  of  this   testator  was  that 
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this  eiitei{)rise 'should  lie  carried  on  during'  that  period  which  he 
ha.s  indicated.  It  has  not  been  suggcstetl  that  that  ])eriod  trans- 
gresses tlic  law  against  perpetuities,  and,  therefore,  it  is  \alid.  T 
am  not  deciding  that  the  persons  beneficially  interested  might  not 
at  any  nunnenl  put  an  end  to  the  power  and  tlie  trusts  connected 
with  tlie  term;  but  there  is  no  suggestion  that  they  have  yet  done 
so.  The  power  must,  therefore,  be  assumed  to  be  still  subsisting, 
and  the  trustees  can  make  a  good  title  under  it,  without  the 
concurrence  of  any  one  else. 

ENGLISH   NOTES. 

It  will  be  seen  that  the  proposition  stated  in  the  first  pai't  of  tlie 
rule  is  assumed  in  the  principal  case  to  be  settled  law.  If  more  direct 
authority'  for  it  is  reqnired,  it  will  be  sufficient  to  refer  to  the  judgments 
in  in,eatev.  Hall  (1811).  17  Ves.  80,  and  Wolley  v.  Jeukins  (1856), 
t>3  Beav.  53,  affirmed  (1857)  5  W.  E.  281.  The  i)rinci])al  case  suffi- 
ciently illustrates  the  criteria  for  ascertaining  whether  the  inlc  is 
applicable  in  a  particular  case. 

AMERICAN   NOTES. 

bi  C/tamheiinin  v.  Taylor,  30  Hun  (N.  Y.),  24,  where  a  testator  bequeathed 
and  devised  all  his  real  and  personal  estate,  not  before  specifically  becjueathed 
and  devised,  to  his  executors  in  trust  for  the  payment  of  the  bequests  and 
legacies  thereinbefore  specified,  and  for  the  purpose  of  executing  such  trust, 
authorized  and  empowered  them  to  .sell  and  eouvert  all  his  real  and  personal 
e-staie  into  cash,  and  execute  and  deliver  the  necessary  conveyances  and  assign- 
ments, it  was  held  the  power  of  the  executors  to  sell  the  testator's  real  estate 
cca.sed  as  soon  as  all  the  legacies  and  bequests  .specified  in  the  will  had  been 
paid  and  discharged. 

Tn  Ward  v.  Barrows,  2  Ohio  State,  241,  251,  it  was  held  that  a  jwwer  given 
to  executors  by  will  to  sell  and  convey  land,  becomes  legally  iuoperaiive  and 
ceases  to  exist  when  the  estate  is  settled,  or  all  claims  against  it  are  presump- 
tively satisfied  by  lapse  of  time,  and  no  object  of  the  testator  remains  to  be 
attained.  "  Tn  the  construction  of  these  powers,  as  well  as  in  all  the  other 
provisions  of  the  will,  the  intent  of  the  testator  is  to  be  regarded,  and,  when- 
ever it  appears  that  the  object  for  which  the  power  is  given  has  been  ac- 
complished,  or  has  become  imfjossible,  the   power  itself  ceases  to  exist." 

In  Smiftli  V.  Tai/lor,  21  Illinois,  296,  where  a  will  authorized  the  executor  to 
sell  real  estate  nl  atij/  t'lnif,  the  Court  saiil  that  those  general  words  uuist  be 
restricted  V)y  construing  them  in  subordination  to  the  trusts  and  provisions  of 
the  will,  and  that  when  the  time  during  which  the  intention  of  the  testator 
could  have  been  accomplished,  has  passed,  the  power  ceases  to  exist. 

In  Jackson  v.  Janscn,  G  Johnson  (N.  Y.),  7:5,  a  testator  authorized  his 
2xecutors  to  sell  his  real  estate,  and  directed  them  to  invest  the  proceeds  and 
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])ay  the  interest  anuu<ally  to  his  wife,  and  after  the  latter's  death,  to  turn  over 
the  principal  to  his  son.  After  the  widow's  death,  the  surviving  executor 
undektook  to  exercise  tlic  power  of  sale.  Tlie  Court  held  that,  as  the  testa- 
tor's object  in  creating  the  power  was  to  make  a  provision  for  his  wife,  tlie 
power  ceased  at  her  death. 

See  further,  to  the  effect,  that  a  power  ceases  to  exist  when  its  objects 
are  accomplished,  or  when  they  become  impossible  of  attainment,  Fritsch  v. 
Klau^ing,  13  Southwestern  Rep.  (Ky.  1890),  241;  Hoffman  v.  Hoffman,  OR 
Maryland,  568;  Sliarpsteen  v.  Tillou.  3  Cowen  (N.  Y.),  651;  Hetzell  v.  Barhfr, 
09  New  York,  1  ;  Hove//  v.  Chisohn,  50  Ilun  (N.  Y.),  3'28;  Deiereux  v.  Dunn, 
2  Iredell  Eq.  (N.  Car.)  '200  ;  SwiJVs  Appeal,  87  Pennsylvania  State,  502 ;  and 
other  cases  cited  in  18  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  998-1001. 

In  the  following  recent  cases  it  was  held  that  the  purpose  for  which  the 
power  was  given  had  not  been  accomplished,  and  that  consequently  the  power 
still  subsisted.  Johns  Hopkins  University  v.  Middleton,  76  ^Maryland,  186; 
Cruikskank  v.  Parker,  52  New  Jersey  Eq.  310;  Cussack  v.  Tweedy,  120  New 
York,  81. 


PRESCRIPTION. 

See  "  Air,"  2  R.  C.  558  et  seq. ;  "  Custom,"  passim,  8  R.  C.  275  et  seq. ;  Nos.  1  &  2 
of  "  Ancient  Light  "  aud  notes  3  R.  C.  I  et  seq. ;  No.  3  of  "  Easement,"  10  R.  C.  22 ; 
No.  7  of  "  Easement  "  and  notes  10  R.  C.  79  et  seq. ;  No.  8  of  "  Easement  "  and 
notes  10  R.  C.  98  et  seq.  ;  No.  12  of  "  Easement  "  and  notes  10  R.  C.  218  et  seq. ;  No. 
18  of  "  Easement  "  and  notes  10  R.  C.  273  et  seq. ;  No.  19  of  '•  Easement  '  and  notes- 
10  R.  C.  279  et  seq. 


PRESUMPTION. 

See  "  Death  (Presumption  of),"  8  R.  C.  512  et  seq. ;  see  Nos.  36  &  37  of  "  Evi- 
dence "  ami  notes  1 1  K.  C.  518  et  seq. ;  No.  38  of  "Evidence,"  11  R.  C.  541  et  seq. 
And  see  references  under  "  Prescuiption,"  supra. 

No.  L  — M'GAHEY   v.   ALSTON. 

(1836.) 

RULE. 

Omma  prcesiimuntur  rite  esse  acta.  A  public  officer  wha 
is  proved  to  have  acted  as  such  is  presumed  to  have  been 
duly  appointed  to  the  office  until  the  contrary  is  shown, 
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M'Gahey  v.  Alston. 

2  Meesoii  &  Welkin,  20G--2U. 

Presumption.  —  Act'onj  Public   Officer.  —  Prima  facie  Evidence,  of 

Aj>poinliii''nt. 

[200]         To  an  action  brought  by  the  vestry  clerk  of  the  parish  of  St.  Paiicras, 
under  a  local  Act,  the  defendant  pleaded  that  the  plaintiff  was  not  vestry 
clerk  :  —  Held,  tliat  evidence  of  his  acting  as  vestry  clerk  was  sufficient  prima 
facie  evidence  of  his  appointment. 

Debt  on  bond,  dated  the  1st  of  January,  1834,  given  by  the 
defendants  to  the  dn-ectors  of  the  poor  of  the  parish  of  St.  Pancras, 
and    their  successors,  in  the   penal  sum  of   £500.      Pleas  —  1st, 

that  the  plaintiff  was  not  vestry  clerk  of  tlie  parish  ; 
[*207]  2ndly,  that  the  defendant  Alston  *had  duly  fulfilled  tlie 

conditions  of  the  bond.  The  replication  took  issue  on 
these  pleas.  There  had  been  a  third  special  plea,  to  which  there 
was  a  demurrer,  and  which,  on  argument  in  Easter  Term  last,  was 
held  to  be  bad  (see  1  M.  &  W.  386).  The  cause  was  tried  at  the 
sittings  at  Westminster  in  Trinity  Term  last,  before  Gukney,  B., 
when  the  dispute  was  as  to  the  defendant  Alston's  right  to  retain 
a  certain  sum  of  money  for  his  salary  as  vestry  clerk.  It  appeared 
that  he  had  been  appointed  paying  agent  or  clerk  for  tlie  parish,  a 
Mr.  Scadding  being  at  that  time  the  vestry  clerk,  and  that  no  money 
was  ever  paid  without  the  order  ])eing  countersigned  by  the  vestry 
clerk.  Scadding  having  resigned  the  situation  of  vestry  clerk,  tlu 
directors  of  the  poor  passed  a  resolution,  that  the  defendant 
should  be  appointed  temporary  vestry  clerk,  which  recommenda- 
tion the  vestry  subsequently  adopted,  but  they  also  came  to  a 
resolution  that  the  salary  should  V)e  reduced  from  £500  to  £300  a 
year.  The  plaiiitifC  contended  tliat  tlie  reduction  was  to  date 
from  the  resignation  of  Scadding;  but  th(Mlefen(laiit  clainieil  the 
higlier  salary  up  to  the  time  when  that  resolution  was  ])assed. 
Accordingly,  he  retained  in  his  hands  the  sum  of  £34  5.9.,  which 
was  according  tn  the  hiuher  rate,  enterinjr  it  in  his  accounts  as 
paid  to  himself  for  his  salary.  His  a(^counts  were  submitted  to  a 
committee  of  the  vestry,  who  examined  them,  and,  as  I  lie  defend- 
ants contended,  assented  tf)  them.  They  wen>  afterwaids  sent  to 
the  auditors,  and  one  of  them  signed  the  accounts.  Alston  was, 
however,  ultimately  dismissed  from  the  office  of  vestry  clerk,  and 
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llu'  vestry  refu.sed  to  ratify  liis  accounts.  For  the  purpose  of 
j»roving  the  first  issue,  the  plaiutifl'  himself  was  called  as  a  wit- 
ness,^ and  stated  tlial  he  was  tin'  vestry  clerk  of  the  parish,  and 
acted  as  such.  It  was  objected  that  this  was  not  admis- 
sible evidence  *  in  jiroof  of  the  i.ssue,  and  that  the  ap-  [*  208] 
])()intnit'nt  ought  to  be  proved;  but  the  objection  was 
■overruled.  .  .  .  The  jury  having  found  a  verdict  hjr  the  plaintiH', 
Sir  W.  W.  Follett,  in  the  same  term,  moved  for  a  new  trial,  on 
the  ground  that  evidence  had  ])ecn  imjiroperly  n^ceived.  .  ,  .  First, 
the  issue  being  whether  the  plaintitl"  was  vestry  clerk,  it  was  iii- 
cumbent  upon  him  to  prove,  by  proper  evidence,  that  he  had  been 
duly  a]>})ointed  to  that  oftir'c,  as  by  producing  the  books  contain- 
ing tlie  appointment  by  the  vestry  :  it  was  not  sufficient  to  prove 
merely  that  he  had  acted  as  vestry  clerk,  [Parke,  B. — Why 
should  not  the  acting  in  a  character  of  that  sort  be  sufficient  evi- 
dence of  his  having  been  duly  appointed  ?  In  actions  against 
magistrates,  constables,  and  the  like,  it  is  sufficient  to  prove  that 
they  acted  as  such.]  Here  his  right  to  bring  the  action  depends 
upon  his  being  vestry  clerk  ;  unless  he  be  legally  invested  with 
that  office,  the  action  must  fail.  Suppose  he  had  brought  an 
action  for  slander  of  him  in  his  office,  he  must  have  proved  his 
•appointment.     Sellers  v.  Till,  4  B.  &  Cr.  655  ;    Collins  v.  Carnegie, 

1  Ad.  &  Ell.  695,  3  Xev.  &  Man.  703.     [Pakke,  B.  —  The 
plaintiff  fills  a  public  *  character.     In   Canmll  v.  Curtis,   [*  209] 

2  Bing.  (N.  C.)  228,  2  Scott,  379,  Tindal,  Ch.  J.,  inti- 
mates a  strong  opinion  that  even  in  an  action  for  a  libel,  it  is  only 
necessary  for  the  plaintiff  to  prove  that  he  acted  in  the  character 
in  relation  to  which  the  words  are  written.  Here  the  action  is 
not  brought  for  the  plaintiff's  benefit,  but  merely  in  his  name.  I 
have  always  thought  that  where  an  action  is  brought  by  a  public 
officer,  it  is  sufficient  to  prove  his  acting  in  that  capacity.]  It  is 
submitted  that  that  is  not  so  where  his  title  is  the  foundation  of 
the  action.  In  the  case  of  an  action  brouglit  by  an  attorney,  it  is 
necessary  to  prove  that  he  is  an  attorney  on  the  roll.  So  in  the 
case  of  assignees  of  a  bankrupt.  In  Cortis  v.  The  Kent  Water 
Works  (^ompaiiji,!  \\.  &  Cr.  314,  wliere  the  plaintiff  was  entitled 
to  sue  in  the  character  of  treasurer  to  certain  commissioners,  and 
the  Act  directed   that  the  commissioners,  or  the   major  part  of 

*  Made  a  competeut  witness  by  .sect.  It;  of  tlie  St.  I'aucnis  A'estry  Act,  .59  Geo.  III. 
X..  xxxi.x. 
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tlieiu,  assembled  at  any  meeting,  not  being  less  than  thirteen,, 
might  by  writing  under  their  hands,  appoint  a  treasurer ;  it  was 
held  that  an  appointment,  signed  by  a  majority  of  seventeen  com- 
missioners, was  valid,  and  that  it  need  not  be  signed  by  thirteen. 
That  point  would  not  have  arisen,  if  acting  in  the  office  alone  were 
sufficient.  When  an  Act  requires  a  written  appointment,  and 
directs  it  to  be  entered  in  the  bodks,  and  makes  the  books  evi- 
dence of  the  appointment,  it  is  in  all  cases  necessary  to  produce 
tliem  to  prove  the  appointment.  [Bolland,  B.  —  Tn  Bcrri/man  v. 
Wise,  4  T.  11.  366,  Buller,  J.,  said,  that  in  the  case  of  all  peace 
officers,  justices  of  the  peace,  constables,  &c.,  it  was  sufficient  to 
prove  that  they  acted  in  those  characters,  without  producing  their 
appointments.]  .  .  . 

[211]  Parke,  B.  —  1  think  that  the  first  objection  which  has 
been  taken  is  not  a  valid  objection,  and  that  proof  of  acting- 
was  sufficient.  The  plaintiff  is  a  public  parochial  officer ;  and  the 
rule  is,  that  all  public  officers  who  are  proved  to  have  acted  as 
such,  are  presumed  to  have  been  duly  appointed  to  the  office,  unlil 
the  contrary  is  shown.  It  is  quite  immaterial  that  the  action  is 
brought  in  the  name  of  the  officer.  In  all  actions  against  justices 
and  constables,  no  more  is  requisite  than  proof  of  their  acting  in 
those  characters.  With  respect  to  the  second  objection,  that  Bradley 
was  not  a  competent  witness,  the  case  which  has  been  referred  to,, 
of  Fletcher  v.  Greenwell,  1  Cr.  M.  &  E.  754,  is  a  distinct  authority 
to  show  that  the  witness  was  competent.    Then  the  third  question 

is,  whether  Alston  was  substantially  entitled  to  retain  tlio 
[*  212]   sum  of  £34  5s.  for  his  salary.     He  *  claimed  it  as  having 

been  allowed  by  tlio  directors;  but  the  directors  had  no 
])Ower  to  settle  the  amount  of  the  salary  ;  that  belonged  to  the 
vestry.  But  he  further  insists  that  it  has  been  adopted  and 
allowed  Ity  the  vestry  on  tlie  settlement  of  his  accounts.  It 
appears,  however,  that  at  the  time  when  these  accounts  were  pro- 
dnc('(l,  this  item  was  objected  to,  and  in'fact  it  never  was  allowed. 
Hut  cv.n  if  it  had,  I  .•should  have  felt  much  doubt  whether  such 
an  officer  could  exonerate  himself  by  a  payment,  wliich,  at  the 
time  he  made  it,  he  knew  to  be  illegal.  What  the  defendant  did 
was  equivalent  to  payment  to  a  third  person,  of  money  whicli  he 
kmnv  tliat  person  was  not  entitled  to  demand.  On  these  points^ 
therefore,  I  think  tliere  .should  be  no  rule.  .  .  . 
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ENGLISH   NOTKS. 

Tlie  ubovc  ciiso  is  given  as  one  of  genoral  application  to  public 
(trticcrs.  The  cases  relating  to  pavticular  offices  are  collected  in  Taylor 
on  Evidence,  sect.  171,  t)th  ed.  p.  47.  Thev  include  Lords  of  the  Treas- 
ury, deputy  County  Court  Judges,  cohiniissioners  for  taking  affidavits, 
.sheriffs,   justices  of  the  jyeace,   constables.  &c. 

The  general  apftlication  of  the  principal  case  was  considered  and 
affirmed  in  Jl'Ma/ioii  v.  Lennard  (H.  Ij.  1858),  (i  II.  L.  C.  970,  a  case 
where  the  phiintiff  claimed  to  have  been  a[ipointed  for  life  to  the  office 
of  weighmaster  in  a  market  town  in  Ireland,  and  sued  for  disturbance 
in  his  office.  The  LoiU)  Chaxcellou  (Lord  Chelmsfoud)  (6  H.  L.  C. 
at  p.  lOOO)  said:  "The  case  upon  which  the  plaintiff  relied  was  his 
ha\  ing  acted  as  weiglimastei-,  and  ha\ing  been  treated  as  a  person  acting 
in  that  capacity  by  Thomas  Lennard  (one  of  the  defendants).  There 
is  no  doubt  that  in  the  case  of  a  public  officer,  it  is  in  general  not 
necessary  to  show  his  appoiiitment,  but  his  acting  in  the  office  will  be 
sufficient  ])roof,  and  that  whether  the  question  arises  incidentally  or  is 
directly  in  issue,  as  in  M^  Gahey  v.  Alston,  or  is  a  necessary  part  of  the 
title  to  recover  as  in  Doe  v.  Bar/ies  (1846),  8  Q.  B.  1037  ;  and  I  think 
that  a  weighmaster  of  a  market  town  may  be  considered  a  j^ublic  officer 
for  this  purpose,  as  much  as  the  vestry  clerk,  under  a  local  x\ct,  as  in 
M'Gahr.ij  V.  Alston,  or  the  cliurch-wardens,  as  in  the  case  of  Doe  v. 
Bdvnrs.^^ 

AMERICAN   NOTES. 

American  cases  illustrating  the  doctrine  of  the  rule  are  Shp.lb)jv'dle  v. 
■ShelbyvUle.  1  Metcalfe  (Ky.),  oi;  Hutchinr/s  v.  Van  Bokkelen,  o4  Maine,  I'JG  ; 
Commonwealth  v.  McCue,  16  Gray  (Mass.),  220;  Commonwealth  v.  Kane,  108 
Massachusetts,  42o ;  State  v.  Holcomb,  86  Missouri,  371 ;  Forsakh  v.  Clark, 
21  New  Ilampsliire.  40!>,  42-'5;  State  v.  ItobertK,  52  New  Hampshire,  492; 
Bri(/t/s  V.  Tai/lor,  '-'I't  Vermont,  'u.  See  1  Oreenleaf  on  Evidence.  Kith  eil. 
sect.  :)8  a. 

In  Cominouirealth  \.  Kane,  siijh-ii,  Gi;a  v.  J.,  said  :  "The  foundation  of  the 
rule  of  evidence,  tlnit  a  person  acting  as  a  public  officer  has  lieen  (hily 
appointed  lo  the  otHce  which  he  assumes  to  exercise,  is  that  all  acts  done  by 
what  appears  to  be  public-  authority  are  presumed  to  be  riglitly  done,  until  the 
contrary  is  proved.  Oumia  iivctsumiiulitr  rite  esse  uctn  ilonec  jimbitur  in  con- 
trarinm."  ^ 

It  is  not,  in  genera],  necessary  to  prove  tiie  written  appointment  of  public 
otKcers.  Jacob  v.  United  States,  1  Bmckenbrough  (U.  S.  Circ.  Ct.),  .520,  528; 
Inhabitants  of  Neir  Portland  v.  fnhtdiitants  nf  Kingfield,  55  Maine,  172;  Web- 
ber v.  Daris,  5  Allen  (Mass.), -lO^!  :  (^'ommunwealth  v.  Tobin,  108  Massachusetts. 
426;  State  v.  Findlci/.  101  Missouri,  217  ;  ]]'oi>lsti/  v.  VilkKje  of  Rondout,  ^ 
Abbott's  .^pi'.  Dec.  (X.  V.)  'i^JO;   State  v.  Taylor,  70  Vermont,  1. 
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■•  From  the  strong  presumption  arising  from  the  undisturbed  exercise  of  a 
public  office,  that  the  appointment  to  it  is  valid,  it  is  not,  in  general,  neces- 
sary to  prove  the  written  appointments  of  public  officers.  All  who  areproveil 
to  l)ave  acted  as  such  are  presumed  to  have  been  duly  appointed  to  the  office, 
until  the  contrary  appears  ;  and  it  is  not  material  how  the  question  arises, 
whether  in  a  civil  or  criminal  case,  nor  whether  the  officer  is  or  is  not  a 
party  to  the  record;  unless,  being  pla,intiff,  he  unnecessarily  avers  his  title  to 
the  office,  or  the  mode  of  his  appointment."  1  Greenleaf  on  p]vidence,  Idth 
ed.  sect.  503  g. 

In  Webber  v.  Ddvis,  supra,  it  was  held  that  in  an  action  upon  a  recognizance,  it 
is  not  necessary,  in  order  to  show  the  authority  of  the  magistrate  who  took  it. 
to  produce  his  commission  in  Court ;  but  his  authority  may  be  shown  by  parol 
proof  of  his  acts  in  that  capacity.  The  Court,  per  Cii.\pman,  J.,  said:  "  The 
plaintiff  called  Horace  H.  Coolidge  as  a  witness,  to  testify  that  he  was  a  com- 
missioner of  insolvency  in  the  county  of  Suffolk,  and  acted  as  such  on  the  Ulth 
of  March,  1861.  To  this  tlie  defendant  objected,  not  on  the  ground  that  the 
proof  of  his  acting  as  such  was  insufficient,  but  on  the  ground  that  his  coui- 
mission  was  the  best  evidence.  It  is  well  settled  that  it  is  not,  in  general, 
necessai-y  to  prove  the  written  appointment  of  public  officers.  All  who  are 
proved  to  have  acted  as  such  are  presumed  to  have  been  duly  appointed  to  the 
office,  until  the  contrary  appeals."' 


No.  2.  —  CAETER    r.    MURCOT. 

(K.  li.   176.S.) 

No.   3. —BECKETT    v.   CORPORATION   OF   LEEDS. 

(1872.) 

HCLK. 

Thp:  ownership  of  land  bounded  by  a  stream  (not  navi- 
gable) or  liighvvay,  is  presumed  to  extend  nagnc  ad  medmm 
filum.     But  the  presumption  may  l)e  rebutted  by  evidence. 

Carter  v.  Murcot. 

4  r.m-r.  liliiL'-aH;,'). 

[This  ca.se  will  be  louiid  rt-poriuU  ;i.<?  No.  1  of"  KisiiKiiY,"  12  R.  G 
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Beckett  v.  Corporation  of  Leeds. 

1>.  \{.  7  rii.  4:^1 -4L'7  (?;.<•.  26  I.,  r.  .•);.•)  :  -20  W.  U.  454). 

Soil  of  IligliwiDj.  —  Jiiyht  of  AdjoiniiKj  Landowner  ad  iittdiutn  Jiluiii  vice.   [421^ 
—  Street  in  a  Town.  —  Borougli  English  'J'enure.  —  J'resumplion. 

The  right  of  th«  owner  of  laud  abutting  on  a  highway  to  the  soil  of  the 
highway  ad  medium  jil am  rim  is  louuded  on  a  presumption  of  law  which  exists 
only  in  the  absence  of  evidence  of  ownership. 

Whether  such  presumption  has  any  application  to  a  street  in  a  town,  qiuBre. 

Held,  in  a  suit  between  the  lords  of  the  manor  and  the  corporation  of 
I.,eeds,  that  the  soil  of  the  Briggate,  an  ancient  street  in  the  borough  of  Leeds, 
belonged  to  the  lords  of  the  manor,  there  being  sufficient  evidence  to  rebut  the 
presumption  of  ownership  in  the  owners  of  the  adjoining  houses. 

Decision  of  Lord  UoMii.r.Y,  M.  R.,  reversed. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Eolls. 

The  bill  was  filed  ])y  Sir  Tliomas  Beckett  and  Mr.  H.  C.  M. 
Ingram,  lords  of  the  manor  of  Leeds,  against  the  mayor  and  bur- 
gesses of  the  borough  of  Leeds,  to  enforce  specific  performance  of 
an  agreement  dated  the  liOth  of  December,  1867,  wliereby  the 
plaintiff's  agreed  to  sell  to  the  defendants  the  soil  of  part  of  the 
ancient  street  called  the  Briggate,  in  Leeds,  in  front  of  two  plots 
of  land  abutting  on  the  street,  together  with  the  right  of  making 
cellars  under  that  portion  of  the  street. 

The  corporation  did  not  dispute  the  title  of  the  plaintiffs  as  lords 
of  the  manor,  Init  they  alleged  that  the  soil  of  the  street  comprised 
in  the  agreement  was  not  vested  in  the  lords  of  the  manor,  but  be- 
longed to  tlie  corporation,  who  were  owners  of  the  two  plots  of 
land  adjacent  thereto. 

Tlie  greater  part  of  the  town  of  Leeds,  including  Briggate,  is 
within  the  manor  of  Leeds.  Briggate,  which  is  one  of  the  oldest 
streets  in  Leeils,  is  n  very  wide  street,  being,  on  an  average,  sixty- 
live  feet  in  width.  In  fornua'  times  fairs  and  markets  were  held  in 
tliat  street,  leaving  sufficient  rtjadvvay  in  the  centre  for  traffic. 
Stallage  and  pickage  and  other  tolls  were  paid  to  the  lords  of  the 
manor  in  respect  of  such  markets  \intil  the  sale  thereof  to  the  cor- 
poration in  the  year  1654. 

By  a  charter  dated    the  Uth  of  November,   1208  (the 
ninth  year  *  of  King  John),  Maurice  Pagancl,  then  lord  of    [*422] 
the    manor,  "  granted    and    confirmed  to  his  l)urgesses  of 
Leeds  and  tlieir  lioirs  liberty  and  free  burgage,  and  their  tofts. 
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and  with  each  such  tuft  half  an  acre  of  arable  laud,  to  hold  of  him 
And  his  heirs  in  fee  and  by  inheritance,  freely,  peaceably,  and 
honourably  to  pay  to  him  and  his  heirs,  for  each  such  toft  and 
half  acre,  sixteen  pence  at  Pentecost  and  the  Feast  of  St.  Martin  " 
(Warden's  Municipal  History  of  Leeds,  App.  iv. ). 

V>\  a  ri)yal  charter  of  the  loth  of  July,  1620  (the  2nd  of  Charles 
I.),  contirnied  and  renewed  by  a  royal  charter  of  the  13th  of 
(Jharles  II. ,  the  mayor,  aldermen,  and  burgesses  of  Leeds  were 
incorporated,  and  a  grant  was  made  to  the  corporation  of  the  right 
of  holding  a  market,  and  of  the  tolls,  stallage,  and  other  profits 
thereof  (ibid.  App.  xxi.  Ixii. ).  In  later  times  a  market  was  held 
on  a  strip  of  land  in  the  centre  of  Briggate,  but  for  many  years  tliis 
market  had  been  discontinued. 

On  the  22nd  of  September,  1694,  the  lords  of  the  manor  granted 
to  H.  Gilbert  and  G.  Sorocold,  their  heirs,  executors,  administra- 
tors, and  assigns,  licence,  power,  and  authority  to  dig  up  any  of 
the  streets  and  highways  in  Leeds,  to  lay  pipes,  and  do  all  things 
necessary  for  carrying  on  certain  waterworks  for  supplying  the  town 
with  water,  in  consideration  of  a  yearly  rent  of  £3. 

Subsequently  the  waterworks  became  vested  in  the  corporation, 
Avho  paid  the  rent  of  £3  to  the  lords  of  the  manor  till  the  year 
1858,  when  tliey  purchased  the  rent  for  £75. 

Evidence  was  given  by  the  plaintiffs  of  a  few  cases  in  which 
the  owners  of  houses  abutting  upon  Briggate  had  paid  a  small  tine 
or  rent  to  the  lord  in  respect  of  encroachments.  It  was,  however, 
alleged  by  the  defendants  that,  in  numerous  other  cases,  owners 
of  houses  had  made  cellars  and  other  encroachments  on  the  soil  of 
the  street  without  interference  from  the  lords  of  the  manor. 

Under  these  circumstances  Lord  TIomilia',  jM.  \l. ,  cauic  fu  the 
conclusion  tliat  the  soil  of  the  stre(!t  belonged  t')  the  owners  of 
th(!  tenements  abutting  on  the  street,  and  that  the  plaintiffs  had 
not  ])roved  tlieir  title;  and  ibc  ]tlaintiHs  apjiealed  I'loni  this 
decision. 

Evidenci-  was  adduced  before  the   Louns  disTicKs  to  slio"\v  that 
all,  or  the  great  majority,  of  tlie  tenements  abutting  on 
[■■423]  Ihiggate,  *  including  the  plots  of  land  in   ouestion,  were 
of  borough  English  tenure. 

The  Solicitor-General  (Sir  G.  Jessel),  Sir  R.  Baggallay,  Q.  C. , 
and  Mr.  North,  for  the  appellants  :  — 

The  presumption  of  law  tlint  a  grant  of  land  abutting  on  n  road 
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passes  tlie  soil  nd  medmm  filum  vice  has  never  been  held  to  apply 
to  grunts  of  houses  in  a  town,  and  it  is  especially  inapplical)]e  to 
grants  of  ])urgage  tenements.  It  is  a  laesiunption  which  in  any 
case  may  he  rebutted  1)y  evidence  to  sliow  that  the  grantor  had  n<» 
intention  t(»  grant  such  a  right.  In  the  present  case  there  is  such 
evidence,  for  the  course  of  dealing  with  the  streets  shows  that  all 
l)arties  considered  that  the  right  to  the  soil  was  vested  in  the 
lords,  not  in  the  owners  of  the  adjoining  houses.  Attornet/- 
Gcneral  v.  Cliamhcrs,  4  De  G.  tt  J.  55  ;  Lord  v.  Commissioners  of_ 
Siidnoj,  12  Moo.  P.  C.  47:5;  White  v.  Hill,  6  Q.  B.  487;  Squire 
v.  Camphell,  1  My.  &  Cr.  459. 

Sir  Eoundell  Palmer,  Q.  C,  Mr.  Bagshawe,  and  Mr.  Graham 
Hastings,  for  the  Corporation  of  Leeds  :  — 

There  is  no  trace  in  the  authorities  of  the  distinction  su"Rested 
by  the  other  side  between  a  grant  of  an  ordinary  jiiece  of  land  and 
a  tenement  in  a  town.  The  presumption  of  law  that  the  road 
passes  ad  medium  filum  cay  only  be  rebutted  by  distinct  evidence, 
and  the  evidence  here  is  unsatisfactory.  Even  where  the  parcels 
have  been  described  by  boundaries,  it  has  been  held  that  the  soil 
of  the  road  x^assed :  Berridge  v.  Word,  10  C.  B.  (N.  S. )  400;  and 
the  presumption  is  applicable  to  all  tenures.  Doe  v.  Pearsey,  7  B. 
&  C.  304  (31  Pt.  P.  209) ;  Marquis  of  Halishurij  v.  Great  Northern 
Railway  Coynpany,  5  C.  B.  (N.  S. )  174. 

There  is.no  evidence  that  there  was  a  street  where  these  houses 
now  stand  before  the  original  grant  of  the  tenements  ;  but  if  there 
was  a  street  the  houses  could  not  have  been  contiguous,  for  each 
tenement  had  half  an  acre  of  arable  land.  The  presumption  is 
that  the  street  was  made  by  the  owners  of  the  tenements.  "With 
respect  to  tlie  evidence  in  modern  times  of  the  existence  of 
rights  *  in  the  lords  of  the  manor,  we  contend  that  it  is  [*424] 
ambiguous  and  inconclusive. 

Sir  P.  Baggallay,  in  reply,  as  to  costs. 

Sir  W.  M.  James,  L.  J.  :  — 

In  this  case  I  am  of  opinion  that  the  lords  have  made  out  a  very 
clear  and  satisfactory  title  to  the  piece  of  ground  in  question.  A 
good  deal  of  the  argument  lias  turned  upon  what  is  supposed  to  be 
the  rule  of  law  as  to  the  presumption  that  closes  extend  ad  mcdiuni 
filum  via',  and  it  is  said  that  this  presumption  is  to  be  applied 
to  such  a  house  as  this  in   Leeds,  with  respect  to  the  wide  space 
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between  this  house  and  the  houses  on  the  opposite  side  of  the  road. 
The  rule,  as  laid  down  in  Lord  v.  Commissioners  of  Sydney,  12 
Moo.  P.  C.  473,  in  which  case  tlie  matter  was  probably  more  fully 
ounsidered  than  in  any  otlier,  is,  tliat  in  all  these  eases  you  must 
have  regard  to  the  circumstances  in  which  the  words  were  used. 
The  learned  Judge  who  there  gave  the  judgment  of  the  Court,  Sir 
John  Coleridge,  says  this:  "If  lands  were  described  as  bounded 
by  a  house,  no  one  could  suppose  tliat  the  house  was  included  in 
the  grant ;  but  if  lands  granted  were  desciibed  as  bounded  by  a 
highway,  it  would  Ije  equally  absurd  to  suppose  that  the  grantor 
liad  reserved  to  himself  the  right  to  the  soil  ad  medium  Jiluni,  in 
the  far  greater  majority  of  cases  wholly  unprofitable. "  I  should 
myself,  if  it  were  necessary  to  determine  it,  ])e  very  slow  to  come 
to  the  conclusion  that  where  there  is  a  road  going  through  an 
estate,  and  a  site  is  granted  by  the  road-side  for  the  erection  of  a 
cottage  or  house,  and  a  cottage  or  house  is  Jjuilt  upon  that  site, 
the  mere  conveyance,  or  grant,  or  demise  of  a  piece  of  land  as  the 
site  of  and  for  tlie  purpose  of  building  a  house  is,  in  presumption 
of  law,  a  grant  to  the  middle  of  the  highroad,  tlie  frontage  of  wliich 
is  ])robab]y  the  origin  of  the  house  being  built  on  that  space.  It 
appears  to  me  that  a  great  many  inconveniences  might  arise  from 
the  notion  tluit  a  mere  grant  or  demise  of  such  a  site  would  of 
itself  raise  a  presumption  of  law  which  deprives  the  owner  of  the 
estate  of  his  possessory  title  or  of  his  freehold  in  respect  of  the  half 

of  the  highway. 
[*425]        *  But  the  present  case  stands  in  this  way:  These  were 

really  not  houses,  according  to  the  evidence  before  us,  oiig- 
inally  Iniilt  by  the  side  of  the  mere  highway,  to  which  the  rule 
could  be  at  all  ;ip]ilied.  It  ajipcars  now  quite  clear  lliat  tlicn,"  is  ;i 
very  wide  ojjen  s})ace,  about  sixty  feet  wide,  between  the  iiouses 
—  a  space  which  was  kejtt  and  used  f(»r  fairs  and  markets,  which 
fail's  and  markets  were  the  fairs  and  markets  of  the  lord,  ami  con- 
tinued to  be  the  fuivs  ;in(l  nuirkets  of  the  lord  for  seveial  centuries 
after  the  time  at  which  the  space  came  into  existence.  It  appears 
to  m(!  that  in  such  a  case  to  ])resume  that  where  the  lord  of  the, 
borough  had  allowed  his  dependent  burgesses  to  have  what  is 
called  a  toft  fionting  towards  the  market-place  and  fiiir-plaee, 
which  was  also  used  as  a  road,  and  then  by  a  grant  eiilaiged  the 
tenure  of  that  toft  into  a  fee  simple  ttniure  in  borough  Knglish, 
the  lord  intended  to  grant,  or  that  the  tenant  intended  to  take. 


R.  C.  VOL.  XXI.]  PRESUMPTION.  {>{):'> 


No.  3.  —  Beckett  v.  Corporation  of  Leeds,  L.  B.  7  Ch.  425,  426. 

the  half  of  the  vacant  space  between  the  one  row  of  tofts  and  the 
either  row  of  tofts,  would  be  to  make  a  |)iesuni[)tion  inconsistent 
with  conunon  sens(!  and  inconsistent  with  tin,'  meaning  whicli  the 
common  usage  of  mankind  would  apply  to  such  a  grant. 

But  besides  this  —  there  being  nothing  but  the  presumption,  or 
supposed  presumption,  in  favour  of  the  owner  of  the  house  — 
there  is  beyond  all  ({uestion  the  fact  that  the  lord  has  received,  for 
a  great  number  of  years,  a  substantial  money  i)rofit  for  the  use  of 
part  of  the  soil  of  the  road  in  question.  It  is  a  sum  of  three 
guineas  a  year,  and  no  doubt  that  is  not  a  very  huge  sum,  but  it 
is  a  substantial  sum,  which  the  lord  has  received,  latterly  from 
the  corporation,  before  that  from  individuals  who  were  specula- 
tively engaged  in  establishing  works  for  the  l)enetit  of  the  town, 
and  which  must  have  been  received,  as  it  ajipears  to  me,  with  the 
full  knowledge  of  everybody  connected  with  the  town  of  Leeds  at 
the  time.  Then,  in  addition  to  that,  the  lord  has  received  a  sum 
in  respect  of  the  encroachments  upon  part  of  this  very  street,  one 
or  two  upon  the  street  called  Briggate,  one  or  two  more  upon  that 
which,  if  not  strictly  part  of  Briggate,  is,  at  all  events,  a  contin- 
uation of  the  same  line  of  road  towards  the  country. 

It  apjjcars,  therefore,   to  me  that  the   lord  has  had  a  practical 
■enjoyment  of    the  profits  of    the  thing  itself,   as  against 
which  there  *  is  no  evidence  of  enjoyment  of  any  profit    [*426] 
or  of  any  right  which  can  be  considered  as  adverse  to  tlie 
title  of  the  lord. 

Under  these  circumstances  T  am  of  opinion  that  a  good  title  has 
been  shown  by  the  plaintiffs.  F  am  also  of  opinion  that  a  good 
title  was  shown  before  the  institution  of  the  suit. 

Sir  G.  Mellish,  L..T.  :  — 

I  am  of  the  same  o))inioii.  Looking  at  the  nntui'c  of  the  prop- 
erty, namely,  a  road  whicli  passes  lit'twi'cn  hmises  with  respect  to 
which  you  cannot  expect  to  ]irove  the  property  in  it  by  the  ordi- 
nary tests  of  ownership,  1  think  that  the  lord  has  leally  made  out 
an  extremely  strong  case. 

In  the  first  ]>lace,  1  agree  that,  looking  at  what  we  know  about 
the  land  in  (juestion  in  ancient  times,  there  is  no  presumption 
that  each  toft  went  to  the  middle  of  the  highwa}-.  1  think  it  is 
■clearly  to  be  presumed  that  the  road  lietween  the  tofts  must  have' 
«xisteil  from  time  immemorial,  because  the  fairs  and  markets  must 
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be  presumed  to  have  been  from  time  immemorial.  A.s  regards  the 
maikL'ts,  it  is  expressly  recited  in  the  charter  of  CUiarles  I.  that 
they  liad  existed  from  time  immemorial,  and  the  fairs  must  have 
existed  likewise  from  time  immemorial,  because  there  is  no  trace 
of  any  grant.  Tlien  in  the  time  of  King  John,  there  is  a  small 
t(t\vn  witli  a,  market-place  and  a  fair-place  in  the  middle  of  it,  a 
small  portion  onh'  of  wliicli  was  probably  occupied  as  a  highway 
at  that  time,  but  witli  spaces  between  used  for  the  common  benefit 
of  the  public;  and  the  franchise  of  the  markets  and  fairs  was  in 
the  lord. 

Then  we  find  that  at  some  time,  certainly  before  the  time  of 
King  John,  there  were  granted  out  tofts  simply  by  the  rod,  at 
will  in  the  first  instance,  and  then  as  burgage  tenements.  Then 
is  it  to  l)e  presumed  that  the  lord  intended  to  grant  the  actual  soil 
(if  all  that  space  which  was  dedicated  to  the  use  of  tlie  public, 
and  which  was  to  be  used  for  the  purpose  of  nunkets  and  fairs?  It 
ajipears  to  me  it  is  extremely  im]>robabl_e  that  it  (.'ould  have  licen 
intended  at  that  time  to  do  so,  and  that,  whatever  may  have  been 
the  presum]»tion  at  that  time,  the  acts  of  ownership  since  ha\'e 
been  very  strong  indeed.  The  lord  having  granted  the  right  to- 
lay  down  water  pipes  in  all  the  streets  in  Leeds,  and  hav- 
[*4"J7]  ing  received  *  an  annual  payment  for  years  in  respect  of 
such  pipes,  is  very  strong  evidence.  So  also  is  the  grant- 
ing th(^  liberty  to  make  encroachments  in  the  streets,  and  receiving 
payments,  some  fixed  and  some  annual,  for  such  encroachments. 
Then  what  is  there  on  the  other  side?  Nothing  but  the  most 
slight  evidence  of  small  encroachments  in  very  modcn-n  times,  and 
we  liave  to  decide  this,  in  fact,  as  jurymen,  and  say  wliether,  on 
this  evidence,  we  ought  to  find  in  favour  of  the  h)rds  of  tlie  manor. 
When  we  are  considering  what  happened  in  ancient  times,  we 
cannot  always  make  out  what  was  the  actual  truth,  but  we  must 
make  up  our  minds  liow  to  act  upon  such  evidence  as  we  can  get; 
and  in  this  particular  case  T  am  convinced  tliat  th(;  soil  in.  the 
aiicient  streets  did  belong  to  the  lord,  and  1  hut  up  to  a  very  modern 
period  that  was  the  universal  opinion  in  heeds,  and  that  it  is  only 
in  modern  times  lli;it  doubts  Imve  been  cast  upon  it.. 

Under  these  cii'cnnistances  1  am   of  o]iinion   that  a  jury  would 
]iiopeily  come  to  a  conclusion   in   favour  of  the  bads,  and  tliat  if 
'they  did  not,  a  common  law  Court  woidd  send  back  the  case  for  a 
new  trial. 
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ENGLISH   NOTES. 

'I'lic  presumption  that  a  fj^rant  by  (Iced  of  a  close,  dpscribed  as 
boumled  b\'  a  river,  passes  lialt"  tlie  bed  of  the  river,  so  as  to  give  a 
liglit  of  fisher}-  to  tlie  grantee,  may  be  rebutted,  not  merely  by  words 
in  the  deed  itself,  but  by  showing  the  circumstanees  under  which  the 
deed  was  executed.  Dxke  of  Darojishirr  v.  Patfison  (1887),  20  Q.  V>. 
D.  203,  57  L.  J.  Q.  B.  189/ oH  L.  T.  3<)2. 

AMERICAN  NOTES. 

The  presumption  of  ownership  to  the  middle  of  a  non-navigable  stream  or 
la  highway  is  fully  recognized  in  this  country.  "  Land  covered  by  fresh-water 
streams,  not  navigable,  is  prbnd  fucie  the  property  of  the  riparian  owner.s, 
ustiue  ad  fi  I  urn  uquce.''''  Jones  on  The  Law  of  Real  Property  in  Conveyancing, 
-sect.  180,  and  cases  cited.  "  Where  a  highway  is  the  boundary  between  two 
estates,  it  is  presumed  that  the  fee  of  the  soil,  with  the  minerals  under  it,  be- 
longs to  the  adjoining  owners  usque  ad  medium  Jihim  vice  ;  and  a  person  hold- 
ing lands  bounded  on  a  highway  is  held  prima  facie  to  own  to  the  centre  of 
the  highway,  subject  to  the  easement  of  the  right  way.''  4  Am.  &  Eng. 
Kncycl.  of  Law,  L^nd  ed.  S09-SU).  "• 

Tliat  a  deed  of  land  bounded  on  a  non-navigable  stream  or  on  a  highway 
})a.sses  the  grantor's  title  as  far  as  the  centre  of  the  stream  or  highway,  unless 
a  contrary  intention  appears,  is  conclusively  settled,  by  a  great  number  of 
American  cases,  many  of  which  are  cited  in  Jones  on  Real  Property,  sect.  448, 
484  ;  4  Am.  &  Eng.  Encycl.  of  Law,  2nd  ed.  810-811,  828  et  seq.  ;  10  Lawyers' 
Reports  Annotated,  207;  27  American  State  Reports,  56. 

That  these  presumptions  ai'e  rebuttable  is  clear.  Thus,  in  Synith  v.  Slocomb. 
11  Gray  (Mass.),  280,  it  was  held  that  the  presumption  that  the  title  of  the 
owner  of  land  bounding  on  a  highway  extends  to  the  centre  of  the  way  is  le- 
butted  by  the  production  of  a  deed  from  which  he  derives  his  title,  granting 
the  land  to  the  side  of  the  way  only. 

One  who  conveys  land  bounding  on  a  non-navigable  stream  or  a  highway 
m:iy  of  course  reserve  to  himself  the  soil  in  the  bed  of  the  stream  or  in  the 
way,  and  the  language  of  the  deed  may  be  such  as  to  rebut  the  presumption 
that  it  is  included.  The  question  as  to  what  words  are  sufficient  for  this  pur- 
pose is  thoroughly  discussed,  with  full  citation  of  authorities,  in  Jones  on  Real 
Property,  sects.  154-465,  488  e/.^ey. 

Where  the  deed  describes  the  land  as  "bounded  bj',''  or  "hounded  on,"  or 
'•runiung  along''  a  highway,  it  conveys  title  to  the  centre,  though  the  dimen- 
sioMS  given  would  exclude  the  liiglnvay.  Henderson  v.  Halterman,  IKi  Illinois, 
555;  Newhall  v.  Jreson,  8  Cnshiiio-  (Mass.).  51)5;  While  v.  Godfrejj.  97  Massa- 
chusetts, 472.  On  the  other  hand,  where  the  words  are  "  by  the  side."  "  by  the 
margin  ''  or  '•  by  the  line  "  of  the  highway,  it  is  generally  held  that  a  suffi- 
cient intention  to  exclude  the  soil  of  the  highway  is  shown.  Walker  v. 
Pearson,  10  Maine,  152  (but  see  I.ou-  v.  Tihhetts,  72  -Maine,  92:  :]!)  American 
Reports,  303)  :  Haiidin  v.  Pairpnini  Mfrj.  Co.,  Ill  Massachusetts,  51  ;  Lough 
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V.  Machlin,  40  Oliio  State,  332;  Buck  v.  Scjuiers,  1*2  Vermont,  484.  But  see- 
Paul  V.  Career,  26  Pennsylvania  State,  223  ;  Co.r  v.  Freedley,  '•>'•)  Pennsylvania 
State,  124,  129.  A  similar  construction  is  placed  on  the  language  of  deeds 
conveying  land  bounded  on  streams.  Dunlap  v.  Stetson,  4  ^lason  (U.  S. 
Circ.  Ct.).  349;  Bradford  v.  Cresse;/,  45  Maine,  9;  Lunt  v.  Holland,  14  Massa- 
chusetts, 150  Hatch  V.  Dwujht,  17  ."\Ia.ssachusetts,  289  ;  9  -Vmcricau  Decisions, 
145;  Sleeper  v,  Laconia,  60  Xew  Hampshire,  201;  Starr  v.  Child,  20  Wendell 
(N".  Y.),  149;  Child  v.  Starr,  4  Hill,  369;  Luce  v.  Carleij,  24  Wendell 
(N.  Y),  451;  35  American  Decisions,  637;  Halsey  v.  McCormick,  13  Ne\v 
York,  296. 

l>y  the  common  law,  a  navigable  stream  meant  a  stream  in  which  the  tide 
ebbed  and  flowed.  In  dealing  with  the  great  rivers  of  this  country,  which  are 
navigable  in  fact  far  above  the  flow  of  the  tide,  some  Courts  have  clung  to  the 
letter  of  the  common  law  in  holding  that  the  beds  of  all  non-tidal  rivers  are- 
subjects  of  private  ownership,  while  others  have  departed  from  the  common 
law  notion  sufficiently  to  hold  streams  to  be  navigable  in  law  which  are  so  ij» 
fact,  regardless  of  the  ebb  and  flow  of  the  tide.  'I'he  cases  on  both  sides  are 
collected  in  Jones  on  Ileal  Property,  sects.  480-481;  4  Am.  &  Eng.  Encycl.  oi 
Law,  2nd  ed.  823-828. 

In  Monongahela  Bridge  Co.  v.  Kirk,  46  Pennsylvania  State,  112;  84  Ameri- 
can Decisions,  527.  *11ead,  J.,  speaking  for  the  Court,  said:  "  We  are  awaro 
that,  by  the  common  law  of  England,  such  streams  as  the  Mississippi,  the 
Missouri,  the  rivers  Amazon  and  Platte,  the  Rhine,  the  Danube,  the  Po,  the 
Nile,  the  Euphrates,  the  Ganges,  and  the  Indus  were  not  navigable  rivers,  but 
were  the  subject  of  private  property;  whilst  an  insignificant  creek  in  a  small 
island  was  elevated  to  the  dignity  of  a  public  river,  because  it  was  so  near  the 
ocean  that  the  tide  ebbed  and  flowed  uj)  the  whole  of  its  petty  course.  The 
Roman  law,  which  has  pervaded  Continental  Europe  and  which  took  its  rise  in 
a  country  where  there  was  a  tideless  sea,  recognized  all  rivers  as  navigable 
which  were  really  so ;  and  this  common-sense  view  was  adopted  by  the  early 
founders  of  Pennsylvania,  whose  province  was  intersected  by  large  and  valu- 
able streams,  some  of  which  are  a  mile  in  breadth.'' 

As  to  the  question  of  boundaries  on  ponds  and  lakes,  set?  Jones  on  Real 
Property,  sects.  495-502;  4  Am.  &  Eng.  Encycl.  of  Law,  2ud  ed.  832-837. 
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PRINCIPAL   AND   SURETY. 

See  al.so  No.  45  of  "  Bill  of  Exchan(;i:,"  4  U.  C.  591  el  seq. ;  "  Guarantek,"  12 
R.  C.  464  et  seq. 


No.  1.  —  FORBES   V.   JACKSON. 
(1882.) 

RULE. 

A  SURETY  is  entitled,  on  paying  the  debt,  to  stand  in 
the  same  position  as  the  creditor  in  respect  of  any  secu- 
rities held  by  the  creditor  for  the  same  debt.  In  the 
meantime  and  as  soon  as  his  liability  as  surety  becomes 
concurrent  with  the  holding  by  the  creditor  of  other  secu- 
rities for  the  debt,  the  surety  has  an  inchoate  right  to  the 
benefit  of  those  securities,  and  this  benefit  is  not  prejudiced 
by  any  further  charges  subsequently  created  by  the  princi- 
pal debtor  in  favour  of  the  creditor  over  the  property  com- 
prised in  the  securities. 

Forbes  v.  Jackson. 

19  Ch.  D.  615-623  (s.  c.  51  L.  J.  Ch.  690 ;  30  W.  R.  652). 

Mortgage  of  Premises   and  Folic g.  —  Proviso  for  Redemption. — Surety,  [615] 
Covenant  by,  to  pay  Interest  and  Premiums.  —  Subsequent  Advances  by 
Mortgagee.  —  Payment    of    Interest    and    Premiums   by    Sui-ety.  —  Right  of 
Surety  to  a  Transfer  of  the  Securities. 

Tn  December.  1854,  S.  assigned  certain  premise.s  and  a  policy  of  assurame 
to  secure  the  repayment  of  a  sum  of  £200  advanced  to  liim  by  W..  and  inter- 
est. The  proviso  for  redemption  was  that  on  ])ayment  of  the  money  W.  would 
reassign  the  premises  and  policy  unto  .S.,  his  executors,  administrators,  or 
assigns,  or  as  he  or  they  should  direct.  F..  by  the  same  indenture,  as  surety, 
covenanted,  for  himself  only,  with  W.  that  while  the  £200  or  any  part  should 
remain  owing  he  would  pay  the  interest  and  premiums,  and  he  also  assigned 
a  policy  on  his  own  life,  and  covenanted  to  pay  the  premiums.  W.  at  four  dif- 
ferent periods  between  May,  1856,  and  May,  1866,  advanced  moneys  amounting 
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to  .£o:')0  to  S.  on  the  security  of  the  same  jn-eniises.     S.  made  default 
[*(;16]  in  the  payment  of  interest.    W.  died  in  1^78,  and  his  executors  *  made 
a  demand  upon  F.  for  all  arrears,  wliich  he  paid,  and  he  also  paid  the 
premiums  on  the  policy  of  S.  :  — 

Held,  that  F.  was  entitled  to  have  a  transfer  of  all  the  securities  ou  paying 
•what  was  due  upon  the  mortgage  of  December,  18.54. 
Williams  V.  Ou-en,  13  Sim.  597,  not  followed. 
Newton  V.  Chorllon,  10  Hare,  64G,  followed. 

Special  case.  By  an  indenture  of  lease  dated  the  1st  of  July, 
1854,  certain  premises  situate  at  Islington  were  demised  by  Henry 
Witten  to  William  Spence,  his  executors,  &c. ,  for  the  term  of 
ninety-tive  years  from  the  24th  of  June,  1852,  subject  to  a  yearly 
rent  of  £10  and  the  usual  covenants. 

By  an  indenture  of  mortgage  dated  the  28th  of  December,  1854, 
made  between  William  Spence  of  the  first  part,  the  plaintiff,  J.  S. 
Forbes,  of  the  second  part,  and  A.  Weir,  of  the  third  part,  Wil- 
liam Spence  assigned  the  same  premises  unto  A.  Weir,  his  execu- 
tors, &c. ,  to  secure  the  repayment  of  a  sum  of  £200  and  interest 
at  5  per  cent ;  and  he  also  assigned  to  Weir  a  policy  of  assurance 
on  his  own  life  for  £250.  The  legal  estate  in  the  premises  was 
at  the  date  vested  in  the  plaintiff'  as  the  surviving  trustee  of  a 
marriage  settlement  made  in  Septeml)er,  1854,  but  which  had 
ceased  to  have  any  effect.  The  [»roviso  for  redemption  of  the 
premises  and  policy  was  that  on  payment  by  William  Spence, 
his  heirs,  executors,  administrators,  or  assigns,  of  the  sum  of 
£200  to  A.  Weir,  liis  executors,  administrators,  or  assigns,  he  or 
tliey  would  reassign  the  premises  and  policy  "  unto  W.  Spence, 
his  executors,  administrators,  or  assigns,  or  as  he  or  they  should 
direct. " 

By  the  same  indenture  the  plaintiff,  for  himself  only,  and  not  so 
as  to  bind  his  executors,  covenanted  with  A.  Weir,  his  executors, 
administrators,  and  assigns,  that  while  the  sum  of  £200,  or  any 
part  thereof,  should  remain  owIiil;  lie  woidd  jiay  unto  A.  Weir,  his 
executors,  adniinistiators,  and  assigns,  interest  at  5  ]ier  cent,  and 
also  pay  the  premiums  on  the  policy  of  assuranc(! ;  and  as  a  further 
security  foi  tlie  payment  of  tlie  interest  and  ]nciiiiums  tlie  ]ilniniitt' 
assigned  unto  A.  Weir  a  i)olicv  of  assurance  on   liis  own   life  for 

£100,  and  covenanted  to  pay  the  premiums. 
[*  617]        *  The  plaintiff  joined  in  the  mortgage  as  surety  for  Wil- 
liam   Spence,    A.   Weir   liaving  declined  to  advance   the 


U.  C.  VOL.  XXI.]  PRINCIPAL    AND    SURETY.  609 

No.  1.  —  Forbes  v.  Jackson,  19  Ch.  i).  617,  618. 

£200  to  W.  Spence  unless  the  plaintiff  entered  into  the  covenants 
^ncl  made  the  assignment  above-mentioned. 

Subsequently  to  the  28th  of  December,  1854,  i.e.,  in  May,  IS'id, 
August,  1S63,  August,  1864,  and  May,  1866,  William  Spence 
borrowed  sums  of  money  amounting  to  £5.30  from  A.  Weir,  and 
by  four  indentures  cliarged  tlie  same  premises  with  the  payment 
thereof  and  interest.  The  plaintiff  had  no  knowledge  of  these 
advances  having  been  made  until  the  6th  of  November,  1875. 
William  Spence  paid  interest  on  the  £200  until  the  28th  of  June, 
1867,  and  he  also  paid  the  premiums  on  his  policy. 

A.  Weir  died  in  September,  1878,  having,  by  his  will,  made  in 
1874,  appointed  three  executors,  the  defendants  Jackson  and 
lioljins  being  two  of  them,  and  they,  in  September,  1878,  made 
a  demand  upon  the  plaintiff'  for  arrears  of  interest  on  the  £200  from 
the  28th  of  June,  1867.  The  plaintiff'  paid  the  arrears,  and  also 
the  interest  which  accrued  due  up  to  the  28th  of  December,  1879, 
Tuider  the  mortgage  of  Decend3er,  1854,  and  he  had  also  paid  the 
premiums  on  the  policy  of  assurance  on  the  life  of  William 
Spence  from  the  year  1868  up  to  the  present  time,  and  he  had 
paid  certain  costs  in  connection  with  the  mortgage. 

On  the  22nd  of  December,  1879,  the  plaintiff'  gave  to  the  de- 
fendants Jackson  and  Robins  notice  of  his  intention  to  pay  off'  the 
£200,  and  on  the  28th  of  June,  1880,  he,  in  pursuance  thereof, 
tendered  that  sum,  together  with  the  half-year's  interest,  and 
offered  to  pay  any  costs  properly  payable  in  respect  of  the  mort- 
gage, and  requested  them  to  transfer  to  him  all  the  securities  com- 
prised in  the  mortgage,  including  the  leasehold  premises,  but  they 
declined  to  accept  the  £200,  and  required  the  plaintiff'  not  only  to 
pay  that  sum,  but  also  to  pay  the  four  other  sums  advanced  to  W. 
Spence,  and  the  arrears  of  interest  due  thereon.  They,  however, 
offered  to  accept  the  £200,  and  lo  assign  to  the  plaintifC  the  two 
policies  of  assurance,  but  they  claimed  to  retain  the  leasehold 
premises  as  security  for  the  further  sums  advanced. 

The  questions  were,  whether  on  payment  by  the  plain- 
tiff of  the*  £200,  and  the  interest,  premiums,  and  costs  (if  [*618] 
any)  due  in  respect  of  th(!  mortgage  of  the  28th  of  Decem- 
ber, 1854,  he  was  entitled  to  have  all  or  any  of  the  securities  com- 
prised'therein  transferred  to  him,  and  to  hold  the  .same  as  security 
for  the  repayment  of  the  sums  paid  by  him  under  the  mortgage; 
and  by  whom  the  costs  of  tin-  action  were  to  be  borne. 

VOL.  XXI.  —  3!) 


610  PRINCIPAL    AND    SURETY. 


No.  1.  —  Forbes  v.  Jackson,  19  Ch.  D.  618,  619. 


Kekewich,  Q.  C. ,  and  Hornell,  for  the  plantiff,  having  stated  tlie 
facts  (if  the  case,  were  stopped  by  the  Court. 

W.  Pearson,  Q.  C. ,  and  L.  Field,  for  the  defendant.s,  the 
executors : — 

The  proviso  for  redemption  states  that  the  mort>j;agee  wouhi,  at 
the  request  of  AV.  Speuce  or  his  executors,  reassign  the  premises 
and  policy  to  liiiii  or  them,  or  as  he  or  they  should  direct.  It  was 
not  a  proviso  in  favour  of  the  plaintiff,  who  was  not  a  surety  for 
payment  of  the  £200,  as  he  only  covenanted  that  so  long  as  any 
part  of  it  remained  t)wing  he  would  pay  the  interest  and  the  pre- 
miums on  the  policy,  and  the  further  advances  were  made  by  the 
mortgagee  on  the  security  of  the  premises  some  years  before  the 
plaintiff  paid  the  arrears  of  interest.  The  decision  in  Williams  v. 
Owen,  13  Sim.  597,  is  clearly  in  favour  of  the  executors'  conten- 
tion that  the  plaintiff  will  not  be  allowed  to  redeem  the  mortgage 
without  paying  them  the  four  other  sums  which  the  mortgagor 
charged  upon  the  premises.  That  case  has  not  been  overruled. 
It  was  considered  to  be  law  in  1  Tudor's  Leading  Cases,  5th  ed. 
p.  116,  and  was  followed  in  the  case  of  Farehrotlier  v.  Woclehouse, 
28  Beav.  18-27. 

[Kekewich,  Q. C. ,  referred  to  the  decision  in  Hoj)kinso7i  v.  Rolf, 
9  H.  L.  C.  514] 

That  decision  has  no  application  here,  as  it  was  merely  that 
further  advances  made  with  notice  by  the  first  mortgagee  to  the 
mortgagor  cannot  take  priority  over  a  second  mortgage  which  was 
effected  prior  to  the  further  advances.  In  tliis  case  the  mortgagee, 
when  he  advanced  his  money  on  the  fuither  charges, 
[*  619]  *  became  an  assign  of  the  equity  of  redemption,  and  he  is 
entitled  to  priority  over  the  plaintiff,  who  does  not  come 
within  the  proviso  for  redemption.  Nor  is  tlie  decision  in  Boirlcr 
V.  Bull,  1  Sim.  (N.  S. )  29,  an  authority  against  the  executors. 
The  right  to  redeem  and  the  right  to  call  for  a  transfer  of  the 
securities  were  confounded  there,  and  they  are  quite  distinct  rights, 
as  pointed  out  in  IVilliams  v.   Orven. 

[Hall,  V. -C.  — Have  you  considered  the  decision  in  Neivton  v. 
Charlton,  10  Hare,  646?] 

That  case  was  one  in  reference  to  releasing  the  sunity,  l)ut  here 
the  question  is  as  to  the  right  of  tlie  plaintiff  to  redeem.  •  ^Vil- 
liamfi  V.  Oircii  was  commented  upon  in  tliat  case,  but  it  wai-  not 
overruled  and  it  is,  as  suljiiiillcl,  still  good  law. 
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[The  case  of  Daioson  v.  Bank  of  Whitehaven,  4  Ch.  D.  639 ;  6 
Ch.  D.  218,  was  also  referred  to.] 

Theobald  appeared  for  the  defendant,  W.  Spence. 

Hall,  \'.  -( ^  :  — 

The  arguments  which  have  been  submitted  on  behalf  of  the 
executors  do  not  affect  the  conclusion  which  I,  in  the  course  of 
them,  intimated  that  I  had  come  to ;  nor  do  they  affect  the  prin- 
ciple laid  down  in  the  case  of  Newton  v.  Chorlton  to  which  I 
referred  on  Thursday  last.  '  1  consider  that  the  decision  in  that 
case  is  perfectly  good  law,  subject  to  this  observation,  that  Vice- 
(,'hancellor  Sir  W.  Page  Wood  expressed  an  opinion  that  where  an 
additional  security  is  taken  by  the  creditor  after  the  original 
security  was  given,  and  the  contract  of  suretyship  entered  into,  the 
right  of  the  .surety  as  regards  the  securities  given  tij  the  principal 
creditor  did  not  extend  to  the  additional  securities.  The  Vice- 
CiLvxcELLOK  did  not  think  that  the  cases  went  so  far  as  to  give  a 
surety  the  benefit  of  the  security  subsequently  taken  by  the  cred- 
itor. But  that  is  a  view  which  never  commended  itself  to  me, 
and  it  was  certainly  not  adopted  by  Lord  Justice  Knkjiit 
Druoe  and  *  Lord  Justice  Turner  in  a  case  before  them  of  [*  620] 
Lai^e  V.  Brutton,  8  D.  M.  &  G.  441 ,  and  I  may  observe 
that  Vice-Chancellor  Sir  W.  Page  Wood  himself,  in  a  case  after- 
wards before  him  of  Pledge  v.  Buss,  Joh.  663,  668,  stated  that  his 
judgment  in  that  case  had  been  disapproved  of  by  those  Lords 
Justices,  although  not  absolutely  overruled.  The  Vice-Chancellor 
added :  "  I  am  as  much  bound  to  submit  to  their  opinion  as  if  the 
decision  had  been  reversed  on  a|)peal  before  them. "  The  Vige- 
Chancellor  did  not  mention  the  names  of  the  cases  to  whicli  he 
ipferred,  but  I  may  state  that  some  twenty  years  ago,  in  my  copy 
of  Air.  Johnson's  reports,  I  noted  against  Pledge  \.  Buss  the  case  of 
Lal,c  V.  Bri/.ttoti  as  being  the  one  which  the  Vige-Chancellor  had 
in  his  mind,  and  there  is  also  another  case  of  Pearl  v.  Deacon,  1 
Pe  G.  &  J.  461,  which  T  thought  was  referred  to  by  hinL  That 
was  ail  appeal  from  a  decision  of  the  late  Master  of  the  Polls 
(Sir  Joiix  Pomilly,  24  Beav.  186).  It  was  the  case  of  a  subse- 
quent se<'urity  ;  but  it  is  not  material  for  my  purpose  to  consider 
the  general  question  whether  there  has  been  a  release,  or  what  is 
the  ctlect  of  taking  an  additional  security,  and  then  whether  that 
additional  securilv  should  be  held  available  for  the  benefit  of  the 
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surety.  There  has  never  been,  .so  far  a.s  I  know,  any  disaitproval 
of  the  general  principle  which  was  laid  down  by  the  Vice- 
Ohancellor  in  Newton  v.  Chorlton,  10  Hare,  646,  except  so  far,  if 
at  all,  as  the  Master  of  the  Rolls  may  have  dealt  with  it  in 
Farehrothcr  v.  Wudchouse,  23  Beav.  18,  where  he  .seem.s  to  have 
followed  the  case  relied  upon  here  of  WillinmH  v.  Oicen,  13  Sim. 
597,  which  certainly,  if  it  were  law,  would  be  an  authority  in 
favour  of  the  executoi's.  In  the  case  of  Kewfun  v.  Chorlton  the 
principle  laid  down  by  Y ice-Chancellor  Sir  W.  Page  Wood  was 
that  a  surety  was  to  have  the  benefit  of  all  securities,  "  whether  by 
way  of  suretyship  or  mortgage,"  and  he  afterwards  added  (10 
Hare,  652) :  "  The  surety  has  a  right  at  any  moment  to  every  secur- 
ity held  by  the  creditor  at  the  date  of  the  contract  —  it  has  never 
yet  gone  beyond  that ;  and  be  has  further  a  right  to  say,  you  must 
always  hold  yourself  in  a  position  to  be  put  in  motion,   at  my 

request,  against  the  principal  debtor."  I  consider  that 
[*621]   the  decision  *  in  Neidon  v.  Chorlton  was  carried  higher  by 

the  decision  of  the  LoitDS  Justices  in  Lake  v.  Brutton, 
which,  as  I  have  said,  the  Vice-Chancellof^  him.self  recognised  in 
PlciJyc  V.  Bush,  and  I  consider  the  decision  must  be  applicable  to 
.securities  taken  subsequently  to  the  original  mortgage.  The 
Master  of  the  Rolls  in  Farehrothcr  \.  Wodchov.se  apjtears  to 
have  followed  Williariis  v,  Oimn,  as  it  applies  to  a  subsequent 
security  taken  by  the  original  creditor  —  that  he  could  make  ad- 
vances to  the  debtor,  and  that  they  would  prevail  over  the  right 
of  the  surety.  That  principle  is  entirely,  at  variance  with  the 
decision  in  Newton  v.  Chorlton,  and  it  is  a  singular  circumstance 
that  in  a  subsequent  case  of  Drev;  v.  Lochett,  32  Beav.  499,  before 
him,  although  he  had  followed  Williams  v.  Oiven,  Lord  Romilly 
."^aid  (32  lieav.  505)  :  "'  I  am  of  opinion  that  a  surety  who  pays  olT 
the  del)t  for  wliich  lie  became  surety  nnist  be  entitled  to  all  the 
equities  which  the  creditor  whose  del)ts  he  paid  oii',  could  have  en- 
forced, not  merely  against  tlie  ya-incipal  delator,  but  also  as  against 
all  persons  claiming  under  him."  U  was  odd  that  Lord  R().mili>v 
should  agree  with  the  principle  laid  down  in  Nen-toii  v.  Chorlton., 
and  yet  come  to  a  conclusion  in  Farehrothcr  v.  Wodchonse,  which 
seems  to  be  at  variance  with  it.  The  principle  on  which  Vice- 
Chancellor  Sir  W.  Page  Wood  proceeded  was  the  same  as  laid 
down  by  Lord  Eldon  in  the  case  of  Mayhcv.i  v.  Criclcett,  2  Sw.  185 
(19  R.  R.  57),  which  I  consider  a  leading  authority,  and  also  laid 
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down  in  earlier  cases:  —  that  the  surety  is  entitled  to  have  all  the 
securities  preserved  for  him,  whieh  were  taken  at  the  time  of  the 
suretyship,  or,  as  1  think  it  is  now  settled,  subsequently.  Xor 
does  it  matter  at  all  in  principle,  whether  tlic  cieditor  takes  a 
further  security  for  further  advances  made  prior  to  the  time  when 
the  surety  makes  payment  of  the  debt.  They  have  nothing  to  do 
witli  the  surety.  Tie  is  entitled  to  the  bencHt  of  tlie  securities, 
thou^^h  his  payment  be  not  made  until  after  the  time  when  the 
further  advances  were  made  by  the  creditor.  The  principle  is  that 
the  surety  in  effect  bargains  that  the  securities  wliich  the  creditor 
takes  shall  be  for  him,  if  and  when  he  shall  lie  called 
upon  to  nuike  any  payment,  and  it  is  the  *  duty  of  the  [*  622] 
creditor  to  keep  the  securities  intact;  not  to  give  them  up 
or  to  burden  them  with  further  advances.  The  same  principle  was 
enunciated  in  the  case  of  Duncan,  Fox,  &  Co.  v.  North  and  South 
Wales  Baal-,  11  Ch.  D.  88,  where  the  Mastj:i{  of  the  IIolls  on  the 
hearing  upon  appeal  from  the  judgment  of  A'ice-Chancellor  Little, 
said  (11  Ch.  D.  95):  "  It  cannot  be  said  that  in  every  instance  a 
surety  is  entitled  to  stand  in  the  place  of  the  principal  creditor  as 
regards  other  securities.  That  is  true  as  regards  securities  given 
hy  the  debtor,  but  is  not  true  as  regards  securities  given  by  co- 
su:!eties. "  But  here  I  have  nothing  to  do  witli  the  question  which 
was  decided  in  that  case,  —  a  question  between  persons  alleged  to 
be  co-sureties.  That  case  was  carried  to  the  House  of  Lords,  and  is 
reported  in  6  App.  Cas.  1.  The  House  of  Lords,  though  they  re- 
versed the  judgment  of  the  Court  of  Appeal,  did  not  say  anything 
which  affected  the  principle  referred  to  by  the  Master  of  the 
EoLLS,  and  which  is  all  that  T  desire  to  notice.  I  consider  that 
the  principle  laid  down  in  that  case  is  perfectly  plain  and  right; 
and  also  that  the  decision  in  Williams  v.  Oioni.  is  not  law  now, 
and  cannot  after  the  cases  to  which  I  have  referred  lie  followed.  1 
decline  to  recognise  it.  There  is  another  case  to  whicli  I  desire  lo 
refer,  that  of  Grccii  v.  ir//ii,i,  L.  If.  4  Ch.  204,  in  which  there  was 
a  surety,  and  Lord  Hathkrley  said  (L.  E.  4  Ch.  207),  "  but  where 
thert!  is  a  mortgage,  of  course  any  person  under  a  liability  to  })ay 
the  interest  would  be  at  liberty  to  redeem."  I  am  of  opinion, 
therefore,  that  the  plaintiff  was  right  in  his  offer  to  pay  of^"  the 
debt,  and  that  he  is  entitled  to  have  the  securities,  and  to  say 
that  the  furthei-  charges  for  the  sums  Hul^sefjuently  advanced  are 
inoperative    as    against    him.       The    (^.cfendants,    the    executors. 
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having  refused  the  offer  made,  and  being  wrong  in  in.sisting  on 
retaining  the  securities  for  the  subsequent  advances,  must  pay 
the  costs  of  the  action. 

The  declaration  will  be  that  on  payment  to  the  executors  of  what 
shall  be  found  due  for  principal,  interest,  and  costs  in  respect  of 
the  mortgage  of  the  28th  of  December,  1854,  the  plaintiti'  is  enti- 
tled to  have  the  securities  comprised  in  the  deed  trans- 
[*  623]  ferred  *  to  hirn,  and  to  hold  them  as  securities  for  the 
repayment  to  him  of  the  sums  which  may  be  paid  to  the 
executors  by  him.  The  costs  of  the  plaintiff  will  be  deducted 
from  the  sum  which  lie  may  be  required  to  pay,  as  in  Wheaton  v, 
Graham,  24  Beav.  483;  but  the  interest  will  not  be  stopped  as 
from  the  date  when  the  ofi'er  of  payment  was  made. 

ENGLISH   NOTES. 

Tlie  rule  i.s  in  effect  assumed  tlirougliout  tlie  judgments  in  the  case 
of  Duncan,  Fox,  &  Co.  v.  Kortli  and  Soutli  Wales  L'aid\  ri'f erred  to  in 
the  judgment  in  the  principal  case,  at  p.  613,  ajitr,  and  fully  reported 
on  the  appeal  to  the  House  of  Lords  as  No.  45  of  "  Bill  of  JCxchango, '" 
4  R.  C.  591. 

It  is  not  clear  what  Vice-Chancellor  Halt  intended  by  his  reference 
to  the  dictum  of  the  Master  of  thk  Kolls  in  tlie  case  of  Duncav, 
Fox,  &  Co.  V.  North  (ind  South  IVales  Ba/ik,  or  what  are  the  circum- 
stances in  which  the  Mastek  of  the  Rolls  considered  tlie  principle 
would  Hdt  apply  to  securities  given  by  a  co-surety.  But  it  is  clear  that 
for  the  purpose  and  to  the  extent  necessary  for  w^orking  out  his  equity 
i.f  contribution  from  a  co-surety,  the  surety  paying  the  debt  is  en- 
titled to  stand  in  the  place  of  the  principal  as  to  the  securities  given 
by  the  co-surety.  Ex  parte  Crisp  (1744),  per  Lord  Hardwicke,  1  Atk. 
at  i>.  135;  Grierfiide  v.  Benson  (1745),  3  Atk.  248;  Re  Kirkwood's 
Estate  (1878),  1  L.  R.  Ir.  108  ;  Sfir/hn/  v.  Forrester  (1821),  per  Lord 
Rki>esdale,  3  Bligh,  at  p.  590;  and  per  Lord  Blackburx  in  Diinrcn. 
Fox,  &  Co.  v.  North  andSonth  Wales  Bank,  4  R.  C.  at  p.  007  (6  Apj.. 
(Jas.  at  p.  19).  Lord  15T,ArKni''RN'  cites,  as  confirming  this  view,  the  5th 
scctinu  of  th<'  Merciintile  Law  Amendment  Act,  bS5()  (19  ^:  20  \'ict.  c. 
97).  which,  fdthdugh  sufficiently  explicit  upon  1  his  l)ranch  of  the  sureties' 
rif^hts,  is  strangely  ignored  in  souk;  of  the  snl)sc(piciit  cases  in  Courts 
..t'  c(piity. 

AMKIMC.VN    NOJ'ICS. 
"  A  surety,  on  payin;:;  the  debt  for  his  priiicii)a],  is  entitled  to  be  subro- 
gated to  all  the  securities,  funds,  lieus,  and  equities  which   the  creditor  holds 
against  the  principal  debtor,  or  as  a  means  of  enforcing  payment  from  him. 
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This  riglit  will  be  enforced  whether  the  surety  is  bound  in  one  instrument 
with  tlic  principal  or  not:  and  it  will  be  transmitted  to  the  surety's  assignees, 
and  to  his  creditors,  when  the  principal  demand  has  been  so  used  as  to 
destroy  their  subordinate  liens  upon  his  property,  and  to  his  heirs  when 
necessary  foi'  tlieir  protection,  and  to  his  grantees,  who  have  lost  the  property 
conveyed  by  him  to  them  in  consequinice  of  its  being  taken  upon  the  principal 
obligation.  And  the  creditor  must  do  nothing  to  defeat  this  right  of  subro- 
gation on  the  part  of  the  surety,  or  to  vary  the  position  of  the  surety;  if  he 
takes  from  the  principal  debtor  a  pledge  or  security  for  the  debt,  he  must 
liold  the  same  fairly  and  impartially,  for  the  benefit  of  the  surety,  as  well  as 
for  his  own  protection;  and  if  he  parts  willi  such  property  without  the  knowl- 
edge and  coiisent  of  the  surety,  he  will  lose  his  claim  against  the  latter  to  the 
extent  of  the  value  of  the  property  so  sunendered.  .  .  .  But  the  surety 
cannot  acquire  by  subrogation  any  greater  rights  than  the  creditoi'  himself 
enjoyed."     Sheldon  on  Subrogation,  2nd  ed.  sect.  8(J. 

Numerous  American  cases  sustaining  the  surety's  right  of  subrogation  are 
collected  in  Sheldon,  ch  iii. ;  Brandt  on  Suretyship  and  Guaranty,  2nd  ed. 
ch.  xii. ;  24  Am.  and  Kng.  Encycl.  of  Law,  1st  ed.  pp.  IQl  etseq. ;  1  Lawyers' 
Reports  Annotated,  GiL  Late  decisions  are  Stoles  v.  Little,  05  Illinois 
App.  255:  Peirce  v.  Garrett,  05  Illinois  App.  6S2,  Wliitbeck  v.  Ramsa//,  74 
Illinois  App.  524;  Gilbert  v.  Addins,  9!)  Iowa.  519;  Rifjgs  v.  Chapman,  40 
Southwestern  Rep.  692  (Ky.  1898):  Hackett  v.  Watts,  138  Missouri,  502; 
Harper  V.  Kemble,  Qb  Missouri  App.  514,  A'Jtna  Insurance  Co.  v.  Thompson, 
40  Atlantic  Rep.  396  (N.  II.  1894)  ;  Sternbach  v.  Frief/man,  54  New  York 
Supplement,  008;  Smith  v.  National  Surety  Co.,  59  New  York  Snjjplement, 
7S9  ;  Zuellig  v.  Hemerlie,  60  Ohio  State,  27 ;  Flood  v.  Huttcr,  o2  Southeastern 
Kep.  64  (Va.  1898);  Myers  v.  Miller,  45  West  Virginia,  595:  Woods  v. 
Douglas,  33  Southeastern  Rep.  771  (W.  Va.  1899);  Jones  on  ^Mortgages, 
sect.  874  et  se^. 

It  is  immaterial  that  the  surety,  when  he  entered  upon  the  obligation,  was 
unaware  of  the  existence  of  the  security.  Hevener  v.  Berry.  17  West  Vir- 
ginia, 474. 

By  the  English  law  before  the  ^Mercantile  Law  .Amendment  Act.  19  i*ic  20 
Vict.  ch.  97.  sect.  5.  the  doctrine  of  subrogation  did  not  extend  to  such  secu- 
rities as  are  ipso  facto  extinguished  by  the  act  of  payment,  as  bonds  or  other 
•specialties,  and  judgments.  That  Act  changed  the  law  of  England  in  this 
respect.  The  prevailing  American  doctrine  has  always  been  that  sureties  will 
be  subrogated  in  such  cases,  tliough  the  contrary  view  is  taken  in  a  few  states. 
A  thorough  discussion  of  the  subject  will  be  found  in  SJuMdon.  .sects.  1:50-138. 

The  principal  case  of  Forbes  v.  Jackson  is  cited  by  Judge  SiiKi.nox.  sect. 
129.  as  authority  for  the  proposition  that:  '-If  a  creditor,  holding  a  claim 
for  which  he  has  both  collateral  security  from  the  principal  debtor  and  also 
the  engagement  i>i  a  surety,  accjuires  an  additional  claim  against  the  same 
principal,  to  which  the  agreement  upon  which  the  security  was  taken  does  not 
extend,  the  surety  will  be  entitled  to  the  benefit  of  such  security  on  payment 
of  the  first  indebtedness  alone,  ami  can  require  the  proceeds  of  .such  security, 
Avhen  realized  by  the  creditor,  to  be  applied  upon  the  first  indebtedness:  for 
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the  surety's  riglit  of  subrogation,  when  once  vested,   cannot  be  interfered 
with  by  the  act  of  the  creditor  alone." 

It  has  been  held  that  the  surety's  right  of  subrogation  to  the  securities 
held  by  the  creditor  is  subordinate  to  a  later  charge  taken  by  the  creditor 
from  tlie  principal  debtor  in  ignorance  of  the  suretysliip.  Orcis  v.  Neioell,  17 
Connecticut,  U7  ;  Buiid  v.  Olctr,  HH  Pennsylvania  State,  194;  Sheldon,  sect. 
111.  In  the  first-named  case,  A.  and  B.  made  a  joint  and  several  note  to  C, 
and  mortgaged  six  lots  of  land  to  him,  three  owned  by  A.  and  three  by  B. 
Shortly  afterwards  A.  mortgaged  one  of  his  lots  to  D.  to  secure  a  debt  due 
from  A.  C.  then  assigned  the  first  note  and  mortgage  to  D.  1).  foreclosed 
the  second  mortgage,  and  tiien  brought  a  bill  against  A.  and  B.  to  foreclose  the 
fir.st.  B.  was  merely  a  surety  for  A.,  and  hence  claimed  that,  on  paying  the 
first  mortgage  only,  he  was  entitled  to  stand  in  the  place  of  the  mortgagee, 
and  hold  the  entire  mortgaged  premises  for  his  indenmity.  It  was  held  that 
1).  being  a  bond  fide  purchaser  of  the  first  mortgage  without  notice  that  B.  was 
a  surety,  ought  not  to  be  subject  to  B.s  equitable  claim. 

But  where  the  creditor,  at  the  time  of  the  creation  of  the  subsequent 
charge,  is  aware  of  the  facts  creating  the  right  of  the  surety  to  subrogation, 
the  latter  will  not  be  affected  by  the  later  charge.  National  Exchange  Bank 
V.  SiUiman,  65  New  York,  475;  Scliell  City  Bank  v.  Reed,  54  Missouri  App. 
94 ;  Woods  v.  Douglas,  33  Southeastern  Rep.  771  (W.  Va.  1899).  See  also 
Prairie  Citi/  Bank  v.  United  States.  H'A  I'nited  States,  227;  Ottawa  Bank  v. 
Dudgeon,  65  Illinois,  11. 

In  National  Exchange  Bank  v.  SiUiman,  supra,  the  defendants  indorsed  a 
note  for  the  accommodation  of  E.  B.,  the  maker,  and  S.  E.  B.,  the  first 
indorser.  which  note  was  discounted  by  the  plaintiff.  The  B.'s  had  deposited 
certain  securities  as  collateral.  Subsequent  to  the  discount,  plaintiff  pur- 
chased an.  overdue  note  of  the  B.'s.  In  an  action  upon  the  defendants' 
indorsement  it  was  held  that  they  were  entitled  to  have  the  proceeds  of  the 
collateral  applied  to  the  note  on  which  they  were  liable,  in  preference  to  the 
later  acquired  note. 

In  Schell  City  Bank  v.  Reed,  supra,  it  was  held  that  a  surety  need  not  pay 
off  a  subsequent  mortgage  in  order  to  be  subrogated  to  the  rights  of  the 
creditor  under  a  prior  mortgage  given  to  secure  the  debt  for  which  he  became 
.surety.  The  Court  said:  "  The  surety  on  the  payment  of  the  debt  stands,  as 
against  the  principal  debtor,  whose  debt  he  has  paid,  in  the  shoes  of  the  credi- 
tor, and  can  make  available  to  his  benefit  all  rights  which  the  creditor  could 
have  enforced.  In  this  case  the  creditor  held  a  mortgage.  It  was  a  junior 
mortgage  to  that  held  by  the  counly  of  St.  Clair.  The  creditor's  rights  in 
respect  to  these  was  a  right  to  redeem  the  prior  county  mortgage  and  to  fore- 
close his  own.  To  these  rights  the  surety  succeeded.  No  subseijuent  deal  or 
manipulation  of  the  securities  without  the  consent  of  the  surety  could  aifect 
his  rights,  for  such  rights  of  his  accrued  at  the  time  he  entered  into  the  obliga- 
tion of  suiety.  All  mortgages  or  other  securities  held  by  the  creditor  are 
held  by  him  as  a  trustee  when  dealing  with  the  rights  of  the  surety.  He 
cannot  witiiout  the  surety's  assent  divert  the  securities  to  other  purposes. 
Especially  he  cannot  burden  tiie  securities  with  subsequent  debts,  for  if  he 
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<oiild,  the  surety  would  be  wholly  in  liis  jjower;  nor  can  his  assignee,  with 
notice  of  the  suretyship,  do  so.  The  surety  may  have  entered  into  the  obliga- 
tion on  the  strength  of  tlie  other  securities  held  by  the  creditor.  And  whether 
liis  rights  be  partly  contractual  or  wholly  equitable,  they  have  been  long 
lecognized  and  well  established.   .   .   . 

•'  This  (pieslion  ought  to  be  clearly  determined  from  a  consideration  of  the 
lime  when  the  sureties"  rights  accrue.  We  have  stated  that  the  rights  of  the 
-surety  accrue  al  the  lime  he  enters  into  the  uhlif/ation,  and  when  he  pays  the  debt, 
it  operates  as  an  equitable  assignment  of  all  securities  in  the  hands  of  the 
creditor  relating  bach  (o  the  time  his  obligation  was  incurred,  and  carrying  such 
securities  as  may  be  in  the  hands  of  the  creditor's  assignees,  if  they  had. 
notice  of  the  relations.  .  .  .  And  this  rule  ui)i)lies  where  on  tlu"  face  of  the 
papers  the  surety  appears  as  principal,  if  in  fact  a  surety,  of  which  fact  the 
assignee  has  notice." 

In  general,  a  person  taking  securities  from  the  principal  debtor,  with 
notice  of  his  responsibilities,  is  bound  in  equity  to  hold  thein  for  the  indem- 
nity of  the  surety.  Attcoodv.  Vincent,  17  Connecticut,  575;  Peirce  v.  Iliggins, 
101  Indiana,  178. 


No.  2.  —  BERING  v.   EARL   OF   WINCHELSEA. 

(1787.) 

No.  3.  —  ELLESMERE   BREWERY   COMPANY    v.   COOPER. 

(1895.) 

RULE. 

Where  sureties  are  bound  on  behalf  of  the  same  prin- 
cipal for  the  same  debt  and  under  similar  engagements 
(whether  by  the  same  instrument  or  by  different  instru- 
ments), a  right  to  contribution  arises  between  them,  as  the 
ii'sult  of  equity  and  for  equalising  the  burden. 

And  where  they  are  expressly  bound  as  sureties  in  the 
same  instrument,  the  right  to  contribution  becomes  an 
essential  part  of  the  contract. 

Bering  v.  Earl  of  Winchelsea. 

1  Cox,  .318-.32.T  (I  K.  R.  41  ,   White  &  'i'lulor,  L.  C.  f.tli  ed.  vol.  1,  p.  122), 

Sureties.  —  Cniilribution.  —  Equitj/. 

The  doctrine  of  contribution  amongst  sureties  is  not  founded  in  [ol8] 
contract.  l)nt  is  the  result  of  general  equity  on  the  ground  of  equality  of 
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burden  and  benefit.  Therefore  where  three  ssureties  are  bound  by  different 
instruments,  but  for  the  same  principal  and  the  same  engagement,  the}'  shall 
contribute. 


Thomas  Dering,  Esq. ,  having  been  appointed  collector  of  some 
of  the  duties  belonging  to  the  customs,  it  became  necessaiy  upon 
such  appointment  for  him  to  enter  into  bonds  to  the  (hown  with 
three  securities  for  the  due  performance  of  this  office.  Sir  Edward 
Dering,  his  brother,  the  Earl  of  Winchelsea,  and  Sir  John  Rous, 
having  agreed  to  become  sureties  for  him,  a  joint  and  several  bond 
was  executed  1)V  Thomas  Derim;-  and  Sir  Edward  Dering  to  the 
Crown  in  the  penalty  of  £4000,  inu»ther  joint  and  several  bond  by 
Thomas  Dering  and  the  Earl  of  Winchelsea,  and  a  third  by  Thomas 
Dering  and  Sir  John  Eons  in  the  same  penalty  of  £4000,  all  con- 
ditioned alike  for  the  due  performance  of  Thomas  Dcring's  duty  as 
collector.  Mr.  Dering  being  in  arrear  to  the  Crown  to  the  amount 
of  £3883  14.s\ ,  the  Crown  put  the  first  bond  in  suit  against  Sir 
Edward  ])ering,  and  judgment  was  obtained  thereon  for  that  sum  ; 
whereupon  Sir  Edward  filed  this  bill  against  the  Earl  (if  Winchel- 
.sea  and  Sir  John  Rous,  claiming  from  them  a  contrilmtion  towards 

the  sum  so  recovered  against  him. 
[*  319]        *  The  cause  had  been  argued  at  length,  in  Michaelmas 
Term  last,  and  now  stdod  for  judgment. 

LoKi)  CiiTKF  Baron.  —  This  bill  is  bronght  by  one  surety  against 
his  two  co-sureties,  under  the  circumstances  (above  mentioned). 
Mr.  Dering's  appointment,  the  three  bonds,  and  tlu'  judgment 
against  the  jdaintilf,  are  in  proof  in  the  cause;  the  oiiginal  balance 
due,  and  the  present  state  of  it,  are  admitted.  The  demand  is 
I'esisted  on  two  grounds:  1st,  that  ther6  is  no  foundation  foi'  tlic 
demand  in  tlu;  nature  of  the  contract;  and  2ndLy,  that  the  conduct 
of  Sir  Edward  Dering  has  been  such  as  to  disable  liim  from  claim- 
in"  the  benefit  of  the  contract,  though  it  did  otherwise  exist. 
There  is  also  a  formal  objection  which  I  shall  take  notice  of  here- 
after. I  shall  consider  the  second  ground  of  objection  first,  in 
order  to  lay  it  out  of  the  case.  The  misconduct  imputed  to  Sii 
Edward  is,  that  he  encouraged  his  lirother  in  gaming  and  other 
irregularities  ;  that  he  knew  his  Innther  had  no  fortune  of  liis  own, 
and  must  necessarily  be  making  use  of  the  public  money,  and  that 
Sii-  I'ldward  was  privy  t(j  his  biothcr's  l)r(?aking  tlie  orders  of  the 
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Lords  of  tlie  Treasury,  to  keep  the  money  in  a  particular  box,  and 
in  a  particular  manner,  &c.  This  may  all  be  true,  and  such  a 
representation  of  Sir  luhvard's  conduct  certainly  places  him  in  u 
l)ad  point  of  view  ;  and  jierhaps  it  is  not  a  very  decoro\is  proceed- 
ing in  Sir  Pxlward  to  come  into  this  Court  under  these  circum- 
stances :  he  might  possibly  have  involved  his  brotlier  in  some 
measure,  but  yet  it  is  not  made  out  to  the  satisfaction  of  the 
Court,  that  these  facts  will  C(mstitute  a  defence.  It  is  argued  that 
the  author  of  the  loss  shall  not  have  the  benefit  of  a  contribution ; 
but  no  cases  have  been  cited  to  this  point,  nor  any  principle  which 
applies  to  this  case.  Tt  is  not  laying  dow'u  any  principle  to  say 
that  his  ill  conduct  disables  him  from  having  any  relief  in  this 
Court.  Tf  this  can  be  founded  on  any  principle,  it  mast  be,  tliat 
a  man  must  come  into  a  Couit  of  equity  with  clean  hands;  but 
when  this  is  said,  it  does  not  mean  a  general  depravity;  it  must 
have  an  immediate  and  necessary  relation  to  the  ef[uity 
sued  for ;  *  it  must  be  a  depravity  in  a  legal  as  well  as  in  [*  .'520] 
a  moral,  sense.  In  a  moral  sense,  the  companion,  and 
perhaps  the  conductor,  of  Mr.  Dering,  may  be  said  to  be  the 
author  of  the  loss,  but  to  legal  purposes,  Mr.  Dering  himself  is 
the  author  of  it;  and  if  the  evil  example  of  Sir  Edward  led  hint 
on,  this  is  not  what  the  Court  can  take  cognisance  of.  Cases 
indeed  might  be  put  in  which  the  proposition  would  l)e  true.  Tf 
a  (Contribution  were  demanded  from  a  ship  and  cargo  for  g(^ods 
tlivown  overboard  to  save  the  ship,  if  the  plaintiff  had  actually 
bcred  a  hole  in  the  ship,  he  would  in  that  case  be  certainly  the 
author  of  the  loss,  and  would  not  be  entitled  to  any  contribution. 
But  speaking  of  the  author  of  the  loss  is  a  mere  figure  of  speech 
as  applied  to  Sir  Edward  Dering  in  this  case.  The  real  point  is 
whether  a  contribution  can  be  demanded  between  the  obligors  of 
distinct  and  separate  oldigations  under  the  circumstances  of  this 
case.  It  is  admitted  that  if  there  had  been  only  one  bond  in 
which  the  three  sur«!ties  had  joined  for  £12,000,  there  must  have 
been  a  contriluition  amongst  them  tit  the  extent  of  any  loss  s\is- 
tained;  but  it  is  said,  tliat  tha*"  case  proceeds  on  the  contract  and 
privity  sid)sisting  amongst  the  sureties,  which  this  case  excludes; 
that  this  case  admits  of  the  supjtosition  that  the  three  sureties  are 
perfect  strangers  to  each  other,  and  each  of  them  might  be  ignorant 
of  the  other  sureties,  and  that  it  would  be  strange  to  imply  any 
contract  as  amongst  the  sureties  in  this  situation;  that  these  are 
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2)erfectly  distinct  undertakings  witlic)ut  connection  with  each 
other,  and  it  is  added,  that  the  contribution  can  never  he  codem 
modo,  as  in  the  three  joining  in  one  bond  for  £12,000,  for  there, 
if  one  of  them  become  insolvent,  the  two  others  would  be  liable  to 
contribute  in  moieties  to  the  amount  of  £6000  each,  whereas  here 
it  is  impossible  to  make  them  contribute  beyond  the  penalty  of 
the  bond.  Mr.  Madocks  has  stated  what  is  decisive,  if  true,  that 
nobody  is  liable  to  contril)ute  who  does  not  appear  on  the  face  of 
the  bond;  if  tliis  means  only  that  there  is  no  contract,  then   it 

comes  back  to  the  question,  whether  the  right  of  contri- 
[*321]   bution  is   founded  on   contract.      *  If  we  take  a  view  of 

tlie  cases  both  in  law  and  equity,  we  shall  find  that  conSri- 
butiou  is  l)ottomed  and  fixed  on  general  principles  of  justice,  vnd 
does  not  spring  from  contract ;  though  contract  may  qualify  it,  as 
in  Swain,  v.  JJ^dl,  1  Cha.  Eep.  149.  In  the  Register,  176  h, 
there  are  two  writs  of  contribution,  one  inter  co-hceredcs,  the  other 
inter-cofeoffatos;  these  are  founded  on  the  statute  of  Marlbridge ; 
the  great  object  of  the  statute  is  to  protect  tlie  inheritance  from 
more  suits  than  are  necessary.  Though  contribution  is  a  pait  of 
the  provision  of  the  statute,  yet  in  Fitz.  N.  B.  .'^38,  there  is  a  writ 
(tf  contribution  at  common  law  amongst  tenants  in  common,  as  for 
a  mill  falling  to  decay.  In  the  same  page  Fit/licrbert  takes  notice 
of  contribution  between  co-heirs  and  co-feotl'ees,  and  as  l)etween  co- 
feoffees  he  supposes  there  shall  be  no  contrilmtiou  without  an 
agreement,  and  the  words  of  the  writ  countenance  such  an  Mica, 
for  the  woicls  are  "  ex  coruiti  asscnsu,"  and  yet  this  seems  to  con- 
travene the  express  provision  of  the  statute :  as  to  co-heii's.  the 
statute  is  express ;  it  does  not  say  so  as  to  feoffees,  but  it  gives 
contribution  in  the  same  manner.  In  Sir  William  flarhcrt's  Cose, 
3  Co.  Rep.  ]  1  h,  many  cases  of  contribution  are  })ut ;  and  the  reason 
given  in  the  books  is,  that  in  cequali  jure  the  law  reiiuires  equality  ; 
one  shall  not  liear  the  burden  in  ease  of  the  rest,  and  the  law  is 
groimded  in  great  equity.  Contract  is  never  mentioned.  Now 
the  doctrine  of  e([uality  operates  more  ei'fectually  in  tliis  Court, 
than  in  a  Court  of  law.  The  difficulty  in  Coir's  Cases  was  how- 
to  make  them  contribute:  they  were  ])ut  to  tlieir  auditd  querela, 
or  scire  facias.  In  equity  there  is  a  string  of  cases  in  1  l<lq.  Ca. 
Abr.  tit.  "  Contribution  and  Average. "  Another  case  occurs  in 
Harg.  Law  Tracts  on  the  light  of  the  King  on  the  prisage  of 
wine.      The  King  is  entitled  to  one  ton  before  the  mast  and  one 
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ton  behind,  and  in  tliat  case  aright  of  contribution  accrues;  for 
the  King  may  take  by  his  prerogative  any  two  tons  of  wine  he 
thinks  tit,  by  which  one  man  might  sutler  solely ;  but  the  contri- 
bution is  given  of  course  on  general  principles  which  govern  all 
these  cases.  Now  to  come  to  the  particular  case  of  sure- 
ties ;  it  is  clear  that  one  surety  may  *  compel  a  contri-  [*  322] 
bntion  from  anotlier  towards  payment  of  a  debt  to  which 
they  are  jointly  bound.  On  what  principle?  Can  it  be  necessary 
to  resort  to  the  circumstance  of  a  joint  bond  ?  What  if  they  are 
jointly  and  severally  bound  ?  What  difference  will  it  make  if  they 
are  severally  bound,  and  by  ditferent  instruments,  but  for  the  same 
principal  and  the  same  engagement  ?  In  all  these  cases  the  sure- 
ties have  a  common  interest  and  a  common  burden ;  they  are 
joined  by  the  common  end  and  purpose  of  their  several  obligations, 
as  much  as  if  they  were  joined  in  one  instrument,  with  this  differ- 
ence only,  that  the  penalties  will  ascertain  the  proportion  in  whicli 
they  are  to  contribute,  whereas  if  they  had  joined  in  one  bond,  it 
must  have  depended  on  other  circumstances.  In  this  case  the 
three  sureties  are  all  bound  that  Mr.  Dering  shall  account  for  the 
moneys  he  receives ;  this  is  a  common  burden  ;  all  the  bonds  are 
forfeited  at  law;  and  in  this  Court,  as  far  as  the  balance  due;  the 
balance  might  have  been  so  great  as  to  have  exhausted  all  the  pen- 
alties, and  then  the  obligee  forces  them  all  to  pay ;  but  here  the 
balance  is  something  less  than  one  of  the  penalties.  Now  who 
ought  to  pay  this  ?  the  one  who  is  sued  must  pay  it  to  the  Crown, 
as  in  the  case  of  prisage,  but,  as  between  themselves,  there  shall  be 
a  contribution,  for  they  are  in  cequali  jure.  This  is  carried  a  great 
way,  where  they  are  joined  in  one  obligation,  for  if  one  should 
pay  the  whole  £12,000  and  the  second  were  insolvent,  the  third 
shall  contribute  a  moiety,  though  he  certainly  never  meant  to  be 
liable  for  more  than  a  third  :  this  circumstance,  and  the  possibility 
of  one  being  liable  for  the  whole,  if  the  other  two  should  prove 
insolvent,  suggested  the  mode  (jf  entering  into  separate  bonds ;  but 
this  does  not  vary  the  reason  for  contribution,  for  there  is  the  same 
jtrincipal  and  the  same  engagement;  all  are  equally  liable  to  the 
obligee  to  the  extent  of  the  penalty  of  the  bonds  when  they  are  not 
all  exhausted :  if,  as  in  the  common  case  of  a  joint  bond,  no 
distinction  is  tc  b«  made,  why  shall  not  the  same  rule  govern 
here  ?  As  in  the  case  of  average  of  cargo  in  a  Court  of  law,  qui' 
aentit   commodum   sentire   dehct   rt   ov.ua.      This    principle   has   a 
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[*  323]  direct  application  *  here,  for  the  charging  one  surety  dis- 
charges the  other,  and  eacli  therefore  ought  to  contrihute 
to  the  onus.  In  questions  of  average  there  is  no  contract  or  privity 
in  ordinary  cases,  but  it  is  the  result  of  general  justice  from  the 
eciuality  of  burden  and  benefit:  tlien  there  is  no  difficulty  or 
absurdity  in  making  a  contribution  take  place  in  this  case,  if  not 
founded  on  contract,  nor  any  difficulty  in  adjusting  the  propor- 
tions in  which  they  are  to  contribute  ;  for  the  ])enalties  will  neces- 
sarily determine  this. 

The  objection  in  i)oint  of  form,  which  I  before  mentioned,  i.s, 
that  the  bill  cannot  be  sustained,  inasmuch  as  it  has  not  charged 
the  insolvency  of  the  principal  debtor,  and  that  such  a  charge  is 
absolutely  necessary.  As  a  cjuestion  of  form,  it  ought  to  have 
1)een  brought  on  by  demurrer;  l»ut  in  substance  the  insolvency  of 
Mr.  Bering  may  be  collected  from  the  whole  proceedings,  which 
strongly  imply  it;  for  the  plaintiff'  appears  to  have  submitted  to 
the  judgment,  and  the  defendants  have  made  their  defence  on 
other  gnnmds. 

On  the  whole,  therefore,  we  think  that  the  plaintiff  is  entitled 
to  the  relief  he  prays,  and  declare  that  the  balance  due  from 
Thomas  Dering  being  admitted  on  all  liands  to  amount  to  the  sum 
oE  £3883  14.S-.  8}^d.,  the  plaintiff.  Sir  Edward  Dering,  and  the  two 
defendants,  the  Earl  of  Winchelsea  and  Sir  John  Eons,  ought  to 
contribute  in  equal  shares  to  the  payment  of  that  sum,  and  direct 
that  the  said  plaintiff  and  defendants  do  pay  in  discharge  thereof, 
each  of  them,  the  sum  of  £1294  lis.  7d.  And  that  on  payment 
thereof  the  Attorney-General  shall  acknowledge  satisfaction  on 
the  record  of  the  said  judgment,  and  that  the  two  bonds  entered 
into  by  the  Earl  of  Winchelsea  and  Sir  John  Kous  be  delivered  up 
to  them  respectively.  But  this  not  being  a  very  favoural)le  case 
to  the  plaintiff,  and  the  equity  he  asks  being  doubtful,  we  do  not 
think  it  a  case  for  costs. 

Ellesmere  Brewery  Company  v.  Cooper  and  others. 

18%,  1  Q.  15.  "j-s;;  (s,  (  .  i;.-)  I..  .1.  (l  B.  ll.'i  ;  73  L.  T.  567  ;  44  W.  H.  254). 

[7r>]   Piihri/iii/  mill  Siinlii.  —  C'o-Sureltf.-:.  —  Contrihutinn .  —  Material  Allrration 
iif  I)islriniieiil.  —  Discli(irf/e. 

When;  two  or  more  persons  join  as  sureties  for  a  common  principal,  but 
bind  themselves  in  different  amounts,  in  Ihe  event  ol"  the  principal  being 
in  default  they  are  liable  to  contrilmte  to  the  satisfaction  of  the  creditor's 
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claim  in  iimiiortioii  to  tlie  iiiiiits  of  their  respective  liabilities,  and  not  in 
eqiKil  amounts. 

Four  persons,  as  sureties  for  a  principal,  executed  a  joint  and  several  bond 
of  suretj'ship,  by  the  terras  of  which  the  liability  of  two  of  them  was  limited 
lo  ^')0  each,  and  that  of  the  other  two  to  £25  each.  One  of  those  whose  lia- 
Ijiiity  was  limited  to  £50,  after  tlie  other  three  had  executed  the  bond,  executed 
it  liiinself.  but  added  to  his  signature  the  words  "  £25  only."  The  obligee 
:iccepted  the  bond  so  executed  without  objection,  and  subsequently  the  prin- 
<'ipal  became  in  default :  — 

/f(l(I,  that  the  effect  of  the  added  words  was  to  make  a  material  alteration 
in  tl'.e  bond,  so  that  the  three  first  signatories  were  thereby  discharged  from 
tiicir  obligation  :  and  that  as  the  last  .signatory  only  executed  the  bond  as  a 
Joi;it  and  several  bond,  he  also  was  not  bound  by  it. 

Apjieal  from  county  Court  Judge  of  Shropshire. 

']')ie  phiintiff  company,  having  appointed  the  defendant  Joseph 
Cooper  as  their  traveller  and  agent,  required  him  to  give  security 
for  the  faithful  discharge  by  him  of  his  duties.  He  accordingly 
procured  the  other  defendants,  Walter  Nunnerley,  Thomas  Ember- 
ton, John  Pay,  and  Arnold  Bromfield  to  become  sureties  for  him, 
and  to  join  him  in  making  a  bond  whereby  they  bound  themselves 
jointly  and  severally  to  the  plaintiffs  in  a  sum  of  £150.  The  con- 
dition of  the  bond  was  that  if  Cooper  should  duly  account  for  all 
moneys  received  by  him  as  such  traveller  or  agent,  and  faithfully 
discharge  his  duties  in  such  capacities,  the  bond  should  be  void ; 
and  it  was  thereby  provided  that  the  liability  of  Nunnerley  and 
Emberton  should  be  limited  to  the  sum  of  £50  each,  and  that  of 
Pay  and  Bromfield  to  £25  each.  After  Cooper,  Emberton,  Pay, 
and  Bromfield  had  executed  the  bond,  Nunnerley  executed  it,  but 
when  doing  so  added  to  his  signature  the  words  "  £25 
■only."  The  plaintiffs'  *  manager,  who  witnessed  all  the  [*  76] 
defendants'  signatures,  accepted  the  bond  so  executed  wltli- 
out  protest.  Sub.-^equently  Cooper  failed  to  account  to  the  plain- 
tiffs for  a  sum  of  £48,  and  the  plaintiffs  sued  Cooper  and  his  four 
sureties  u])on  the  bond.  The  county  Court  Judge  gave  judj^ment 
against  Cooper  ;  but  lie  gave  judgment  for  tlie  other  four  defendnnts 
on  the  ground  that  the  additi(Ui  of  the  words  "£25  only"  to  the 
signature  of  Nunnerley  was  an  alteration  of  the  bond  which-mate- 
rially  affected  the  position  of  the  sureties,  and  that  they  were 
consequently  all,  including  Nunnerley  himself,  discharged  from 
liability.     The  plaintiffs  appealed. 

A.  T.  Lawrence,  for  the  plaintiffs.  —  The  words  added  by  Nun- 
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iierley  to  his  signature  may  he  treated  as  tliough  they  did  not 
appear  upon  the  hond,  for,  being  repugnant  to  the  earlier  part  of 
the  deed,  they  are  void.  Secondly,  if  they  are  to  be  regarded  as 
au  alteration  of  the  bond,  and  as  forming  part  of  it,  tlie  alteration 
is  not  material,  for  it  does  not  affect  the  rights  or  liabilities  of  the 
co-sureties.  The  sureties  were,  no  doubt,  entitled  to  contribution 
inter  se ;  but  the  amount  which  each  surety  is  liable  to  contribute  is 
an  equal  share  of  the  whole  debt  subject  to  this,  that  it  must  not 
exceed  the  maximum  amount  for  wliich  he  is  bound.  In  Craythorne 
V,  Swinbiornc,  14  Yes.  160,  at  p.  169  (p.  636,  2^ost).  Lord  Eldon, 
referring  to  Dcring  v.  Earl  of  Winchdsca,  1  Cox,  318  (p.  Q\l,ante), 
treated  that  case  as  authority  for  the  proposition  that  the  right  to 
contribute  exists  not  only  Avhere  the  parties  are  liound  in  like 
sums,  but  also  where  "  they  are  l)ound  in  different  sums,  except 
that  contribution  could  not  be  required  beyond  tlie  sums  for  which 
they  had  become  bound."  (See  White  &  Tudor  L.  C.  fith  ed.  vol. 
1,  p.  122.)  Therefore  in  this  case  each  would  be  liable  to  eon- 
tribute  one-fourth  of  the  debt,  i.  c.  £12,  which  sum  is  less  than 
the  smaller  sum  for  which  Nunnerley  bound  himsell".  It  must  bi- 
conceded,  however,  that  in  Ireland  it  lias  been  held,  on  the  con- 
trary, that  co-sureties  bound  in  different  sums  contribute  in 
proportion    to   the    amounts  for   which   they  are    bound.     In   re 

M'Doiiacjhs,  10  Ir.  Rep.  Eq.  269.  But  that  case  should 
[*  77]   not  be  *  followed.     Tliirdly,  if  the  other  three  co-sureties 

are  to  be  discharged,  at  any  rate  Nunnerley  must  be  held 
to  be  bound ;  for  he  must  be  taken  to  have  known  what  the  legal 
effect  of  his  addition  to  his  signature  upon  the  liabilities  of  his 
co-sureties  would  be,  and  he  cannot  take  advantage  of  his  own 
wrong. 

Hansell,  for  the  defendants.  —  First,  the  added  words  are  an 
alteration  of  the  deed,  and  have  the  same  effect  as  though  the 
"£50  "  set  against  Nunnerley's  name  in  the  ])ody  of  the  deed  had 
been  erased  and  "  £25  "  inserted  instead.  Tlic  fact  that  the 
alteration  comes  after  the  signature  is  immaterial  :  see,  per  DoD- 
DEIUDGE,  J.,  Thompson  v.  Butcher,  3  Bulst.  300,  at  ji.  302.  Sec- 
ondly, the  alteration  is  material,  and  in  two  respects.  It  affects 
the  rights  of  tlie  creditors.  The  fact  that  the  creditors  assented 
to  it  makes  no  difference  ;  and  this  would  have  been  so  even 
though  the  alteration  had  not  been  to  their  prejudice.  Gardner 
V.    Walsh,  24  L.  J.    Q.   B.    285;   Snffell  v.   Bank  of  England,  9 
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Q.  B.  J).  555.  Tlie  alteration  also  afflicts  the  rights  of  the  co- 
sureties, for  it  alters  the  ])roi>orti(jn  of  their  respective  contribu- 
tions. Aldehson,  r>.,  in  ]\n<ll('hiirii  V.  Widhfi-,  4  V.  &  (,'.  (Exch.) 
424,  at  ]).  441,  lays  it  down  tliat  "  where  the  same  default  of  the 
principal  renders  all  the  co-sureties  responsible,  all  are  to  con- 
tribute; and  then  the  law  su]»eradds  that  which  is  not  only  the 
]»rinciple,  but  the  e(|uitable  mode  of  applying  the  principle,  that 
they  should  all  contribute  equally,  if  each  is  a  surety  to  an  equal 
amount ;  and  if  not  equally,  then  proportionably  to  the  amount 
for  which  each  is  a  surety."  Thirdly,  if  the  three  sureties  who 
iirst  executed  the  bond  are  discharged,  Nunnerley  also  cannot  be 
held  bound ;  for  it  is  not  his  deed.  He  only  signed  it  condition- 
ally on  his  co-sureties  being  bound. 
A.  T.  Lawrence,  in  reply. 

1895.  Dec.  5.  The  judgment  of  the  Court  (Lord  Russell  of 
Killowen,  Ch.  J.,  and  Cave,  J.)  was  read  ))y 

Lord  Russell  of  Killowen,  Ch.  J.  —  This  was  an  action  against 
Cooper  and  four  other  defendants  who  had  signed  a  bond  as 
sureties  for  Cooper.    At  the  trial  before  the  learned  *  county  [*  78] 
Court  Judge,  judgment  was  given  for  the  plaintiffs  as  against 
Cooper,  and  judgment  was  given  for  the  four  remaining  defend- 
ants as  sureties. 

The  facts  were  that  Cooper,  having  become  agent  and  traveller 
for  the  plaintiffs,  was  called  upon  to  give  them  some  security. 
He  accordingly  gave  the  bond  in  question,  in  which  he  was  joined 
by  the  four  other  defendants. 

The  bond  was  dated  April  30,  1804.  P>y  its  terms  the  five 
defendants  were  jointly  and  severally  bound  to  the  plaintiffs  in 
the  sum  of  £150.  Tt  then  recited  that  Cooper  had  been  appointed 
agent  for  the  company,  and  stated  the  condition  of  the  bond  to  be 
that,  if  Cooper  duly  accounted  for  all  moneys  received  by  him  for 
the  plaintiffs,  and  otherwise  performed  the  duties  of  his  agency, 
the  bond  should  be  void.  It  then  provided  that  the  liability  of 
Nunnerley  and  P^mberton  (two  of  the  defendants)  .should  be  lim- 
ited to  £50  each,  and  that  of  Pay  and  Bromfield  (two  other  of  the 
defendants)  to  £25  each.  The  effect,  therefore,  of  the  bond,  as 
drawn,  was  that  the  principal  and  the  sureties  were  jointly  and 
severally  bound  in  the  sum  of  £150,  but  that  liability  could  not 
be  enforced  against  any  of  the  sureties  beyond  the  limit  of  the 
VOL.  xxr.  —  40 


626  I'KINCIPAL    AND    SUKETY. 

No.  3.  —  EUesmere  Brewery  Co.  v.  Cooper  and  others,  1896.  1  Q.  B.  78,  79. 

sum  specified  a.s  to  each  of  them.  Nuuuerley  was  the  last  to  sign, 
and  his  signature  thus  appears  on  the  bond :  "  Walter  Nunnerlev, 
twenty-five  pounds  only."  The  witness  to  the  execution  of  each 
of  the  signatures  was  Mr.  Bruce,  the  plaintiffs'  manager,  wlio,  sd  fiir 
as  appears,  tO(jk  the  bond  without  making  any  objection  to  the  man- 
ner of  Nunnerley's  execution  ;  nor  was  it  suggested  that  Nunnerlev 
had  surreptitiously  added  the  qualification  of  "  twenty-five  pounds 
only  "  to  his  signature.  Af^  no  evidence  was  given  on  the  point, 
it  cannot  be  assumed  that  Nunnerley  in  bad  faith  sovight  by  tlie 
form  of  his  execution  of  the  bond  to  limit  any  liability  he  had 
previously  agreed  to  undertake.  The  probability  is  that  in  giving 
particulars  of  his  sureties  Cooper  had  erroneously  stated  tliat 
Nunnerley  had  agreed  to  undertake  liability  to  the  extent  of 
£50,  whereas  he  had  done  so  only  to  the  extent  of  £25.  Sub- 
sequently Cooper,  the  principal,  received  moneys  of  the  plain- 
tiffs to  the  amount  of  £-48  for  which  he  had  failed  to  account ; 
and  judgment  was  given  against  him  at  the  trial  for  that 
[*  79]  *  amount.  The  contested  question  was  the  liability  of 
the  other  defendants,  the  sureties.  The  learned  county 
Court  Judge  held  that  no  one  of  them  was  liable,  and  gave  judg- 
ment for  them  accordingly.  The  })resent  a])])eal  is  against  tliat 
judgment. 

It  was  argued  for  the  plaintiff's  (1)  that  the  form  of  Nunnerley's 
execution  did  not  constitute  an  alteration  of  the  bond  so  as  to 
discharge  from  liability  the  three  prior  executing  sureties;  (2) 
that,  if  an  alteration,  it  was  not  a  material  alteration,  and  there- 
fore did  not  discharge  such  sureties  ;  and,  lastly,  (.3)  that  in  any 
case  Nunnerley  was  liable  to  the  extent  of  £50,  or  if  not  of  £50, 
at  least  to  the  extent  of  £25. 

In  my  judgment,  no  one  of  these  contentions  is  well  founded. 
1  think  the  eff"ect  of  Nunnerley's  mode  of  execution,  on  the  facts 
of  this  case,  is  substantially  the  same  as  if  the  ])r()viso  in  tlic  body 
of  th(^  bond  had  been  altered  l)y  him  before  (Execution  by  him  by 
striking  out  £50  and  inserting  instead  £25.  It  was,  thei-eforc  an 
alteration.     Its  elfcct  I  sha]!  presently  discus-;. 

The  argument  oi'  thi-  leaiiicil  counsel  for  the  npi»cllant  was,  that 
the  loss  in  (piestion  was  to  Itc  divided  into  fourtlis,  and  thai  so 
long  as  each  fourth  did  n(jt  exceed  thi'  sum  for  whicli  each  surety 
had  become  liable,  each  of  tliem  was  ])Ound  to  pay,  and  witliont 
any  right  to  contribution  from  his  co-sureties,  whether  the   fixed 
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limit  of  liis  liability  was  for  the  greater  or  the  smaller  amount.  Here 
it  was  said  the  one-fourth  of  the  loss  was  £12,  and  as  Nunnerley 
had  clearly  intended  to  m:ike  himstdf  liablr,  as  alsD  had  Pay  and 
IJromiield,  fnr  £25  each,  it  was  immaterial  whether  Xunnerley 
signed  for  £25  or  U)r  £50.  Eacli,  it  was  contended,  was  bound  to 
])ay  £12  :  and  Ihnberton  was  bound  to  bear  no  niui'r  of  thu  loss  than 
the  others. 

In  my  judgment,  this  contention  is  founded  on  a  misapprehen- 
sion of  the  law.  It  renders  it  necessary  to  consider  the  principle 
iipon  which  liability  of  sureties  i/ifcr  sc  rests.  That  principle  is, 
that  sureties  for  the  same  principal  and  for  the  same  engagement, 
even  although  bound  by  difl'erent  instruments  and  for  different 
.luionnts,  have  a  comujon  interest  and  a  connuon  t)urden  ;  so  that 
if  one  surety  who  is  directly  lial)le  to  the  creditor  pays  sui-li 
•  'I'cditor,  he  can  .  claim  contribution  from  Ids  co-sureties 
whose  obligation  to  the  creditor  he  has  discharged.  *  ]>ut  [*  HO] 
liow  is  the  amount  of  the  claim  to  be  determined  ?  Accord- 
ing to  the  argument  of  the  learned  counsel  for  the  jdaintiff's,  it  is  to 
be  determined  by  the  number  of  the  sureties.  Thus,  if  there  are 
four  sureties  and  one  of  them  pays  all,  he  can  recover  one-fourth, 
and  one-fourth  tmly,  of  his  payment  from  each  of  the  ofher  three 
co-sureties.  But  this  is  not  in  all  cases  true,  even  where  each  i»f 
the  sureties  has  made  himself  liable  for  the  same  amount.  Thus, 
where  four  sureties  are  jointly  and  severally  bound  in  a  surety 
bond,  and  one  of  them  pays  the  amount  of  the  bond,  l)ut  one  nf 
the  remaining  three  sureties  is  in.solvent,  the  right  to  contribution 
against  the  two  other  sureties  is  for  thirds,  not  for  fourths,  of  tlie 
•sum  paid.  But  how  is  the  amount  to  be  determined,  where, 
idthough  the  sureties  are  jointly  and  severally  ])ound,  there  are 
different  limits  of  liability,  as  in  this  case  ?  Tt  is  clear  that  where 
the  full  amount  of  the  bond  is  due  and  juiyable  to  the  creditor, 
that  liability  can  only  be  enforced  against  each  surety  to  the  limit 
of  t]ie  liability  fixed  in  tlie  instrument.  In  such  case  there  would 
be  no  right  of  contribution,  for  each  would  have  paid  tt)  the  limit 
of  Ins  liability.  But  suppose  only  lialf  the  amount  of  the  bond  is 
due  and  payalde  to  the  creditor,  and  such  amount  is  paid  by  om- 
only  of  the  sureties,  who  lias  fixed  the  limit  of  his  liability  at  one- 
half  the  amount  of  his  bond.  C(uild  it  be  said  that  he  had  no 
right  to  any  contribution  ffom  his  co-sureties?  Surely  not.  The 
burden   is  a    common    burden    of   all,   b\tt   unequally   distributed. 
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Vij  his  payment  of  tlie  loss  of  one-half  the  surety  has  discharged  a, 
liability  whicli  might  have  been  enforced  against  the  other  sureties 
up  to  the  fixed  limit.  It  would  be  against  all  C(piitable  principles 
that  in  such  a  case  the  other  sureties  should  go  free  because  it 
happened  tliat  the  creditor  had  enforced  payment  against  one. 
only.  Again,  it  is  clear  that  one  surety  cannot  keep  for  his  own 
sole  benefit  a  security  for  his  suretyship  where  he  is  bound  witli 
other  sureties  for  the  same  principal  and  the  same  engagement. 
Suppose,  then,  that  one  surety,  whose  limit  of  liability  was  £1000, 
has  realised  £1000   from  such  security,  being  bound   with  three 

other  sureties  with  a  limit  of  liability  of  £2000  each,  making 
[*  81]   in  all  £7000.    It  is  clear  that  that  £1000  must  be  taken  *  into 

account  for  the  benefit  of  all  such  sureties  ijiter  se.  Vml 
u^ion  what  principle  ?  Surely  upon  the  only  principle  which  will 
secure  its  equitable  division,  namely,  proportional  distribution. 
Thus  the  surety  for  £1000  would  benefit  to  the  extent  of  one- 
seventh,  and  each  of  the  others  to  the  extent  of  two-seventlis 
each.  The  same  principle  must  apply  where  the  burden  has  to- 
be  distributed.  Where  the  claim  of  the  creditor  is  to  the  full 
.amount,  each  must  pay  up  to  the  fixed  limit  of  his  liability  ;  but 
where  the  claim  is  less  than  such  full  amount,  and  is  discharged  by 
one,  the  claim  must  be  proportionately  borne  by  the  others,  even 
where  the  claim  does  not  exceed  the  fixed  limit  of  the  liability  of 
the  surety  who  has  paid. 

What  I  have  so  far  said  is,  I  think,  to  be  gathered  from  the 
principles  laid  down  in  Bering  v.  Winchelsea,  1  Cox,  318  (p.  617, 
ow/e)  ;  but  in  re/idlehn.r//  v.  Walker,  4  Y.  &  C.  (Exch.)  424, 
Alderson,  B.,  expressly  states  the  rule  thus :  "  Where  the  same' 
default  of  the  principal  renders  all  the  co-sureties  responsible,  all 
are  to  contribute  ;  and  then  the  law  superadds  that  which  is  not  only 
the  principle,  but  the  equitable  mode  of  applying  the  princi|)lc, 
that  they  should  all  contribute  equally  if  each  is  a  surety  to  an 
e((ual  amount;  and  if  not  ecjually,  then  proportionably  to  tin-' 
amount  for  which  each  is  a  surety."  In  Steel  v.  Dixon,  17  Cli.  1). 
825,  at  p.  830,  Fuy,  J.,  cites  with  approval  the  language  I  ha\  e 
quoted ;  and,  later,  Pearson,  J.,  in  In  re  ArcedecJcne,  24  Ch.  1).  709, 
at  p.  714,  ad(qjts  the  language  of  Fry,  J.  (See  also  Allis  \. 
Emmanuel,  1  Ex.  T).  157,  and  Evans  Y..Ere)nrid(je,  2  K.  &  J.  174.) 
Apply  this  princii)le  to  the  present  case.  I  assume  the  bond  to 
have  been  executed  according  to  its  original  tenor  witliout  (jualifi- 
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I'fition  or  alteration.  The  total  loss  being  £48,  P'.iiiberton,  having 
subscrib(Ml  for  £50  out  of  the  total  of  £150,  wcnild  be  liable  for 
one-third  ;  and  if  he  paid  no  more  he  would  have  no  claim  for 
contribution  ;  if  he  paid  to  the  plaintiff  more  than  one-third,  he 
could  claim  contribution  from  his  co-sureties  in  the  proportion  of 
tlieir  subscri])tioii.  Stated  as  a  sum  in  proportion,  Emberton's 
liability  wonM  be  ari'ivcd  at  thus  :  As  150  is  to  5U  so  is  48 
to  the  result.  So  worked  out,  P2mberton  *  woukl  be  liable  [*82] 
for  £!()  only,  and  if  he  paid  more  would  ba\e  a  chiini  for 
contribution.  In  like  manner  Pay  and  I^romliidd  would  be  liable 
for  £8  each,  and  Nunnerley  for  £lii.  Now,  to  ap[)reciate  the 
materiality  of  the  alteration,  let  us  consider  its  effect  upon  the 
liability  of  Nunnerley.  He  explicitly  says,  "  I  execute  the  bond 
only  on  the  terms  of  my  liability  being  limited  to  £25."  He 
could  not,  therefore,  in  any  case  be  made  liable  for  more.  Whether 
lu>  can  be  made  liable  even  for  the  £25,  I  shall  presently  con- 
sider. What,  then,  is  the  effect  of  the  altered  limitation  to  £25  by 
Nunnerley  upon  the  position  of  the  other  three  sureties  ?  Take 
Emberton's  position.  For  simplicity,  assume  that  the  total 
lial)ility  to  the  plaintiff  company  for  £48  has  been  paid  by  Ember- 
ton. According  to  the  tenor  of  the  bcjnd  witliout  the  alteration, 
Emberton  would  have  to  bear  two-sixths,  —  equal  to  one-third  of  the 
loss ;  Nunnerley  two-sixths,  —  equal  to  (juc-third  ;  and  Pay  and 
Bromtield  one-sixth  each.  Put  by  the  alteration  it  is  manifest 
that  Emberton,  who  has  paid,  would  not  have  the  same  right  of 
contribution  against  Nunnerley,  and  if  Nunnerley  is  not  bound  at 
all,  would  have  no  right  of  contribution  against  him.  The  altera- 
tion w^as  then  clearly  material.  Tt  is  unnecessary  to  give  similar 
illustrations  as  to  Pay  and  Prondiedd.  'I'lie  result,  tlierefore,  is  that 
neither  Eud>ertou,  I'ay,  nor  Urondicld  (-.iw  hv.  made  liable  on  tliis 
])ond.  Each  of  tliem  is  entitled  to  say,  "The  contract  into  which 
I  entered  was  on  tlie  basis  of  Nunnerley  being  a  party  to  it  with  a 
liability  of  £50.  That  is  not  the  contract  as  it  now  appears  from 
the  bond,  and  1  am.  theivforc,  not  bound  by  it."  Their  position 
would  be  still  stronger  if  Nunnerley  is  not  bound  by  the  bond  at 
all.  The  remaiidng  question  then  is  —  Is  Nunnerley  bouiul  at  all  ? 
I  have  already  intimated,  that  as  he  lias  expressly  said,  "  T  shall 
be  liable  only  for  £25,"  he  cannot  be  made  liable  lor  the  £50  ;  but 
is  he  liable  even  for  the  £25  '  I  think  he  is  not.  He,  in  ffood 
faith,  expressly  limits  his  liability  to  £25;  but  he  undertakes  that 
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liability  not  as  a  separate  or  independent  liability,  but  as  part  of  a- 
contract  in  which  three  other  sureties  are  joining  him,  against 
whom  in  certain  eventualities  he  will  have  rights  of  recourse, 
between  wliom  and  himself  a  conunnn  burden  is  to  be 
[*  8.")]  borne,  although  unequally  *  distributed.  But  if  in  fact  such 
sureties  are  not  bound  by  the  contract  (and  we  have 
adjudged  that  they  arc  not),  Xunnerley  is  entitled  to  say,  "This 
is  not  the  contract  into  which  1  ha\e  entered,  and  T  am  not  bound- 
by  it." 

The  judgment  of  the  learned  county  Court  Judge  must  stand,  and 
the  appeal  will  therefore  be  dismissed  with  costs. 

Appeal  dismissed.. 
ENGLISH   NOTES. 

The  principles  on  which  tlie  riglit  of  a  cn-surcty  to  coutrihution  arc 
well  explained  by  Lord  l>LA('KiiUUX  in  his  judgment  in  Duncan,  Fox,  & 
Co.  v.  JVoftk  and  South  Wales  Ban!;,  No.  45  of  ''l^ill  of  Exchange, ''^ 
4  R.  C.  at  p.  607  (6  App.  Ca.s.  at  p.  19).  And  see  note  to  preceding- 
rule  (p.  014,  ante). 

The  case  of  Craijfliorw  v.  Sti-hilnrrnr,  refcircd  to  by  Lord  1)N.vck- 
BURN  (4  J\.  C.  607),  is  fully  set  out  as  No.  6,  at  ]).  636,  et  scq.,  post. 

The  general  principle  is  again  affirmed  in  tlie  judgment  of  tl)e  Judi- 
cial Committee  in  Ward  \.  National  I Uuilc  of  Xev  Zealand  (IHSo),  S 
App.  Cas.  755,  52  L.  J.  F.  C.  65.  49  L.  T.  :!]5.  Lut  it  is  there 
decid(!d  that  where  the  surety  contracts  only  severally,  and  it  is  no 
part  of  the  (;ontract  with  him  that  another  shall  be  joined  as  surety. 
the  creditor  does  not  break  that  contract  by  releasing  another  several 
surety;  and  that  such  release  forms  no  ground  for  the  first  surety  to- 
<;ontend  that  he  is  released. 

The  principle  that  the  execution  of  a  joint  and  several  bond  hy  one 
is  presumed  to  be  conditional  on  the  executimi  by  the  others  is  a^ain 
confirmed  in  the  Irish  case  of  Fitzgerald  v.  M'  Cowan,  1.S98,  1'  1 1-.  Iv.  L'(). 

AMERICAN    NOTKS. 

''Where  there  inc  two  or  more  sureties  for  the  same  jirincipal  debtor,  and 
for  the  same  debt  or  obliijatioii.  whether  on  the  same  or  on  different  instru- 
ments, and  one  of  them  lias  actually  paid  or  satisfied  more  than  his  pro[»or- 
tionate  sliare  of  the  debt  or  oblioation,  he  is  entitled  to  a  contribution  from 
each  and  all  of  his  co-snreties.  in  order  to  reindmrsc  him  for  the  excess  j^aid 
over  his  share,  and  thus  to  equalize  their  common  burdens."  I'omeroy, 
Equity  Jurisprudence,  lind  ed.  sect.  1418. 

The  sin-ety's  right  to  contribution  from  his  <•()  sureties  has  been  sustained 
in  a  multitude  of  American. cases,  which  :ir  ■  ■  oil  ■ctcl  in  I'.randt  on  Suretyship- 
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and  Guaranty,  •Jnd  e<l.  cli.  xi.;  Baylies  on  Sureties  and  Guarantors,  cli.  xv. ; 
Story,  Equity  .Jurisprudence,  lotii  ed.  sects.  49-5  et  seq.  :  10  American  State 
Reports.  (Jo!)  ;  21  Am.  cS;  Eiig.  Encycl.  of  Law,  1st  ed.  pp.  809  el  seq.  :  7  .\in. 
&  Eng\  Encycl.  of  Law.  2nd  ed.  pp.  331  cl  seq.  As  to  redemption  of  mort- 
gages, see  Jones  on  Mortgages,  sect.  1089. 

The  principle  was  thus  enunciated  by  Kk.vnkdy,  J.,  in  Af/ueu-  v.  Bdl,  4 
AVatts  (Tenn.),  ol.  -VJ:  '•  It  is  ci'riainly  a  rule  too  well  established  now  to  be 
questioned,  that  wliere  any  one  or  more  of  those  who  are  co-sureties  have  had 
to  pay,  as  such,  the  debt  of  theii-  principal,  or  any  part  thereof,  and  lie  is 
unable  to  reimburse  it,  the  loss  arising  therefrom  must  be  borne  equally  by 
all  of  them.  Hence  has  arisen  the  right  to  contribution.  This  right  has 
been  considered  as  dependent  ratlier  upon  a  principle  of  equity  than  upon 
contract ;  but  it  may  well  be  considered  as  resting  alike  on  both  for  its  foun- 
dation ;  for  although,  generally,  there  is  no  express  agreement  entered  into 
between  joint  sureties,  yet  from  the  uniform  and  almost  universal  understand- 
ing which  seems  to  pervade  the  whole  community,  that  from  the  circumstance 
alone  of  their  agreeing  to  be,  and  becoming  accordingly  co-sureties  of  the  prin- 
cipal, they  mutually  become  bound  to  each  other  to  divide  and  equalize  any 
loss  that  may  arise  therefrom  to  either  or  any  of  them,  it  may  with  great  pro- 
priety be  said  that  there  is  at  least  an  implied  contract.  .  .  .  This  liability 
between  sureties  to  contribution,  in  case  of  loss  through  the  inability  of  their 
principal  to  pay,  being  known  to  them  at  the  time  of  their  becoming  sureties, 
may  well  be  considered  a  great,  if  not  the  main  inducement,  in  many  in- 
stances, to  their  becoming  such.'" 

If  sureties  are  bound  for  the  debt  on  default  of  the  same  person,  in  refer- 
ence to  the  same  transaction,  they  are  liable  to  contribute  to  each  other, 
although  they  are  bound  by  different  instruments.  Powell,  v.  Powell.  48  Cali- 
fornia, 231;  Monson  v.  Drakeley,  40  Connecticut,  5r)2  ;  IG  American  Reports, 
74;  (Jolsen  v.  Brand,  75  Illinois,  148;  Bodey  v.  Taylor,  ')  Dana  (Ky.),  157;  30 
American  Decisions,  077;  Annitaf/e  v.  Pnlcer,  37  2few  York,  494  ;  Bell  v.  Jas- 
per, 2  Iredell  Eq.  (X.  Car.)  597:  PU-lens  v.  Milkr.  8:'.  North  Carolina,  54:5. 
.\nd  it  is  immaterial  that  each  of  the  sureties  is  ignorant  that  the  other  is 
bound  with  him  on  the  same  obligation.  Chaffee  v.  Jones:,  19  Pickering 
(Mass.),  200;  Warner  v.  Morrison,  3  Allen  (Mass.).  560;  Norton  v.  Conns,  3 
Denio  (N.  Y.),  130;  Schram  v.  Werner,  85  Hun  (N.  Y.),  293;  Wells  v.  Miller, 
06  New  York,  255;  Durbin  v.  Kuney,  19  Oregon,  71;  Slout  v.  Vausc,  1  Robin- 
•son  (Va.),  169,  179;  Stovall  v.  Border  Grange  Bank,  78  Virginia.  188. 

In  Norton  v.  Coons,  supra,  Bkonsox,  Ch.  J.,  said  :  '•  The  doctrine  of  contri- 
bution among  sureties  is  founded  on  a  general  principle  of  equit}'  and  justice. 
Sureties  are  in  (eqiudi  jure,  and  must  bear  the  burden  equally.  Contribution 
may  be  enforced  whether  they  were  bound  jointly  or  severally;  by  the  same, 
or  by  different  instruments;  and  although  the  party  who  sues  did  not  knov/ 
at  the  time  he  became  a  surety,  that  the  defendant  was  al.so  a  surety.  The 
order  of  time  in  which  they  became  bound  is  not  a  material  inquiry.  The 
only  (piestion  is.  whether  they  were  in  fact  sureties  for  a  principal  debtor,  and 
in  relation  to  one  and  the  same  transaction." 
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No.  4.  —  DAVTES   v.    JIUMPHIiEYS. 
(1840.) 

Ko.  5.  —  WOLMEKSHAUSEN   v.   GULLICK. 
(1893.) 

RULE. 

A  SURETY  has  no  right  to  a  judgment  for  contribution 
until  he  has  paid  a  larger  sum  than  his  proportion  of  the 
debt  then  actually  due  to  the  creditor. 

But  the  Court  under  its  equitable  jurisdiction  may  declare 
the  right  to  contribution,  and  make  a  prospective  order 
under  which  the  surety,  on  payment  of  any  sum  beyond 
his  share,  may  be  indemnified  by  his  co-surety. 

Davies  v.  Humphreys. 

6  Meeson  c<:  Welshy,  hVi-170. 

Co-surety.  —  Contribution.  —  When  liif/hf  of  Action  attaches. 

[153]      By  a  piomissoiy  note,  E.  II.,  W.  D.  (the  plaintiff),  &  J.  11.,  jointly  and 
severally  promised  to  pay  to  J.  E.  £300.  with  interest.     W.  D.,  having 
paid  the  whole  amount  due.  brought  an  action  against  J.  II..  to  recover  contri- 
biition  from  him  "  as  a  co-surety." 

The  amount  of  principal  and  interest  had  been  paid  by  the  plaintiff  more 
than  six  years  before  the  commenceinent  of  the  suit,  with  the  ex(;eptioii  ot" 
£30,  which  was  paid  by  iiiiii  within  that  period.  The  Statute  of  Limitations 
having  been  pleaded  :  ff>  Id.  that  the  plaintiff'  was  entitled  to  recover  only 
to  the  extent  of  £:!0  which  had  been  paid  within  the  six  years,  and  tliat  tin- 
Statute  of  Limitarion.';  was  a  bar  to  the  rest,  as  the  right  of  action  att;iciied  as 
soon  as  the  plaintiff"  had  paid  more  than  his  proportion. 

The  iiaUnc  uT  llic  action,  si»  far  as  relates  to  llie  jxiiiit  <>f  the  laile, 
is  sufficiently  stated  in  the  judunieiil  of  the  ('ourt  delivered  by 

[107]  I'AitKi:,  B.  —  This  was  an  action  by  the  plaint  ill' against  the 
defendant,  his  co-surety  on  a  ])roniissory  note,  dated  the  liTth 
of  October,  1827,  for  the  sum  id'  tiiOO,  with  intei'est,  to  recover  a 
moiety  of  the  wliole  amount  which  he  had  paid  U)  the  payee. 
A  rule  granted  in  this  case,  as  well  as  one  whicli  was  granted  in 
anotlier  action  on  the  same  note  against  the  principal,  was  argued 
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in  the  sittings  after  Trinity  Term.     In  the  course  of  the 

last  term,*  tlie  (.'ourt  disposed  of  the  rule  in  the  latter  [*  168] 

action,  and  one  i)i  the  questions  in  this,  having  reserved 

for  further  consideration   the  question,  at  what  time  tlie  right  of 

one  co-surety  to  sue  tlie  other  for  contribution  arises. 

This  right  is  founded  not  originally  upon  contract,  but  upon  a 
])rinciple  of  etpiity,  though  it  is  now  established  to  be  the  foun- 
dation of  an  action,  as  appears  by  tlie  cases  of  Cowcll  v.  Edivanh, 
2  Bos.  &  P.  268,  and  Craiithorne  \.  Svniihuriic,  14  Ves.  160  (p.  630, 
post) ;  thougli  Lord  Eldon  has,  and  not  without  reason,  intimated 
some  regret  tliat  the  Courts  of  law  have  assumed  a  jurisdiction  on 
this  subject,  on  account  of  the  difficulties  in  doing  full  justice  be- 
tween the  parties.  What  then  is  the  nature  of  the  equity  upon 
which  the  right  of  action  depends  ?  Is  it  that  when  one  surety  has- 
paid  any  part  of  the  debt,  he  shall  have  a  right  to  call  on  his  co- 
surety or  co-sureties  to  beai-  a  projioition  of  the  burden,  or  that,. 
when  he  has  paid  more  than  his  share,  he  shall  have  a  right  to  l»e 
reimbursed  whatever  he  luis  paid  beyond  it  ?  or  must  the  whole  of 
the  debt  be  paid  by  him  or  some  one  liable,  before  he  has  a  right 
to  sue  for  contribution  at  all  ?  AVe  are  not  without  authority  on  this 
subject,  and  it  is  in  favour  of  the  second  of  these  propositions. 
Lord  Eldon,  in  the  case  of  E.v imrte  Gifford,  6  Ves.  805  (6  R.  R.  53), 
states  that  sureties  stand  with  regard  to  each  other  in  a  relation 
which  gives  rise  to  this  right  amongst  others,  that  if  one  pays  more 
tlian  his  proportion,  there  shall  be  a  contribution  for  a  proportion  of 
the  excess  beyond  the  proportion  which,  in  all  events,  he  is  to  pay  : 
and  he  expressly  says,  "that  unless  one  surety  should  pay  more 
than  his  moiety,  he  would  not  pay  enough  to  bring  an  assumpsit 
against  the  other."  And  tliis  appears  to  us  to  be  very  reasonable : 
for,  if  a  surety  })ays  a  part  of  the  debt  only,  and  less  than  his 
moiety,  he  cannot  be  entitled  to  call  on  liis  co-surety,  who 
*  might  liiuiSL'lf  subsequently  pay  an  equal  or  greater  por-  [*  169] 
tion  of  the  debt  :  in  tlie  former  of  which  cases,  such  co- 
surety would  have  no  contriljution  to  pay,  and  in  the  latter  lu^ 
would  have  one  to  receive.  In  truth,  therefore,  until  the  one  has 
paid  more  tliaii  liis  proportion,  either  of  the  whole  debt,  or  of  that 
part  of  tlic  dcbl  which  remains  unpaid  by  the  principal,  it  is  not 
clear  that  he  ever  will  be  entitled  to  demand  anything  from  the 
other;  and  before  that,  he  has  no  eijuity  to  receive  a  contribution, 
and   conse([uently   no   right   of  action,   which   is   founded    on  the 
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equity  to  receive  it.  Thus,  if  the  surety,  more  than  six  years 
before  the  action,  have  paid  a  portion  of  the  debt,  and  the  principal 
has  paid  the  resi(Uie  within  six  years,  the  Statute  of  Limitations 
will  not  run  from  the  payment  by  the  surety,  but  from  the  pay- 
ment of  the  residue  by  the  principal,  for  until  the  latter  date  it 
does  not  appear  that  the  surety  has  paid  nujre  than  his  share. 
The  practical  advantage  of  the  rule  above  stated  is  considerable,  as 
it  would  tend  to  multiplicity  of  suits,  and  t<i  a  great  inconven- 
ience, if  each  surety  miglit  sue  all  the  others  for  a  rateable  propor- 
tion of  what  he  had  paid,  the  instant  he  had  paid  any  part  of  the 
debt.  But,  whenever  it  appears  that  one  has  paid  more  than  his 
proportion  of  what  the  sureties  can  ever  be  called  upon  to  pay, 
tlien,  and  not  till  then,  it  is  also  clear  that  such  part  ought  to  be 
rejjaid  by  the  others,  and  the  action  will  lie  for  it.  It  might, 
indeed,  be  more  convenient  to  re(][uire  that  the  whole  amount 
.should  he  settled  before  the  sureties  should  be  permitted  to  call 
upon  each  other,  in  order  to  prevent  multiplicity  of  suits ;  indeed, 
convenience  seems  to  require  that  Courts  of  equity  alone  should 
deal  with  the  subject ;  but  the  right  of  action  having  been  once 
established,  it  seems  clear  tluit  when  a  surety  has  paid  more  than 
liis  share,  every  such  payment  ouglit  to  be  reimbursed  l)y  those 
W'ho  have  not  paid  theirs,  in  order  to  place  him  on  the  same  foot- 
ing. Tf  we  ado])t  this  rule,  the  result  will  l)e,  that  here, 
[*  170]  the  whole  of  what  *  tiie  plaintiit'  has  ])aid  within  six  years 
will  be  rccovernble  against  the  defendant,  as  the  phnntilf 
had  paid  more  than  his  moiety  in  the  year  IS.'U  ;  and  conse- 
quently the  rule  must  be  absolute  to  increase  the  amount  of  the 
verdict  from  £15  to  £30.  liules   accordinyltj. 

Wolmershauseu  v.  Gullick. 

62  L.  J.  Cli.  77;?-7Sl  (s.  c.  180.'?,  2  Ch.  .514  ;  (58  L.  T.  753). 

[This  ease  will  be  tnuiid  rejiorted  as  No.  2  of  "Indemnity,"  12 
H.  ('.  S23.] 

EN(;LIS11    .NO'i'KS. 

The  <;oiiiinon  law  decision  of  Darirs  v.  Ilniaplrrrn^  was,  in  pffcct, 
followed  in  the  bankruptcy  case  of  ///  re  Snoirdou,  Ex  parte  Snovulon 
(C.  A.  1881),  17  Ch.  D.  44,  50  L.  J .  Ch.  540,  44  L.  T.  830,  20  W.  K.  654, 
where  it  was  held  that  a  surety  who  had  not  actually  paid  more  tlian 
liis    sh;u-e    was  not    entitled,    under    the  IJaid^ruptcy    Act   of   1809  to 
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piest'iit  a  haiikruptcy  petition  against  his  co-surety.  This  decision 
wouhl  (li>ubth.\ss  ajiply  to  a  hankruptcv  petition  under  the  Act  of  1883. 
Tlu'  judgment  of  ^fr.  Justice  Wright  in  Wolmershausen  v.  Gullich, 
whicli  will  be  found  at  length  under  No.  2  of  '•'  rndemnity, "  12  R.  C. 
823  ef  seq.,  contains  an  exhaustive  review  nf  the  cases  in  equity  appli- 
cahh'  to  the  right  of  contribution.  Tlie  authority  of  this  decision  has 
been  recognised  in  several  subsequent  cases.  See  llobinson  v.  Harkln, 
189G,  2  Ch.  415,  65  L.  J.  Ch.  773,  74  L.  T.  777.  44  \V.  II.  702;  Gnrdncr 
V.  Brooke,  181)7.  2  Ir.  J{.  G;  Fitz'jrraldx.  J/'Coivan,  1898,  2  Ir.  \l.  1,  13. 

.VMKKICAX    NOTKS. 

A  surety's  right  of  action  ai;aiust  bis  co-sureties  for  contribution  arises  otdy 
when  he  has  paid  more  than  bis  share  of  the  debt.  1'a;/lor  v.  Means,  78  Ala- 
Ijania,  468;  Pegram  v.  RUoj,  88  Alabama,  oO!)  ;  L)jlle  v.  Pope,  11  B.  Monroe 
(Ky),  297;  Smillt  v.  Stafe,  46  Maryland,  617;  Mason  v.  Lord,  20  Pickering 
(Mass.),  447  ;  Backus  v.  Coyne,  A')  Michigan,  581  ;  Magratler  v.  Admire, 
4  ^Missouri  Appeals,  l:>:5  •  Fb'lcher  v.  Grocer,  11  New  Hampshire,  368  ; 
'.\o  American  Decisions,  497 ;  Morgan  v.  Smith,  70  New  York,  yu  ;  Camp  v. 
BosiwicL;  2(»  Ohio  State,  337  ;  5  American  Reports,  669  ;  JJurlnn  v.  Kuneg, 
19  Oregon.  71  ;  Gross  v.  Davis,  87  Tennessee,  22G  ;  10  American  State  Re- 
ports, 6o5 ;  Glasscock  v.  Hamillon,  62  Texas,  Ho,  liJ6;  Gordon  v.  liixeij, 
86  Virginia,  853;  Shoemake  v.  Siiinson,  16  Washington.  1:  BuslnieU  v.  Buslt- 
nell,  11  Wisconsin,  435. 

The  Statute  of  Limitations  begins  to  run  in  favor  of  co-sureties  against  a 
claim  for  contribution  only  from  tbe  time  of  the  payment  by  the  surety. 
Brougldon  v.  Robinson,  11  Alabama.  922  ;  Preslar  v.  StallworUi , 'M  Alabama, 
402  ;  Mag  v.  Vaan,  15  Florida,  553;  Preston  v.  (j'ould,  64  Iowa,  44;  JVood  v. 
Leland,  1  Metcalf  (Mass.),  3S7;  Singleton  v.  Towtisend,  45  Alis.souri,  379; 
Sherrodv.  ]Voodard,4:  Devereux  Law  (N.  Car.),  3()0;  25  .\inerican  Decisions, 
714  ;  Leak  v.  Covington,  99  North  Carolina.  559:  Martin  v.  Frantz,  127  Penn- 
sylvania State,  389  ;  Knotts  v.  Bntlir,  10  Richardson  Eq.  (S.  Car.)  143 ;  Beck 
X.  Tarrant,  61  Texas,  402;  Busimcti  v.  Bushnell.  11  Wisconsin,  4:55.  See  note 
in  til  American  Decision.s,  504. 

If  a  surety  pays  less  than  the  whole  debt,  he  can  recover  from  his  co-sure- 
ties only  the  amount  he  lias  paid  in  excess  of  his  share.  Mcrrr/an  v  Sndt/i. 
70  New  York,  537:  Bgram  v.  MrJ)o>r//l,  15  Lea  (Tenn.),  5.S1  ;  (ionrdin  v. 
Trenlwlni,  25  South  Carolina,  362. 

If  he  has  bought  the  claim  of  tbe  creilitor  at  a  discount,  be  is  entitled  to 
contribution  only  to  (be  amoimt  he  has  actually  paid.  Faselier  v.  Babineau, 
14  Louisiana  Annual,  761;  Sinclair  \.  Jledinglon,  56  New  ILunpshire,  146; 
Tarrv.  Uarenscroft,  12  C rattan  (Va.).  642. 

If  the  surety  has  paid  thf  ddit  in  land,  its  actual  vahie  is  the  ba-is  upon 
■which  contribution  can  be  enforced.  Ifirkmati  v.  MrCnrdi/.  1  ,1.  ,1.  M;irsli;ill 
■(Ky.),  555.     See  also  Jones  v.  Bradford,  25  Indiana.  3(i5. 

Before  payment  of  the  debt,  one  surety  may  maintain  a  bill  in  ecpnty  iiqainst 
his  co-sureti-'s  to  compel  tliem  to  contribute  with  him  towards  its  payment. 
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Hyde  V.  Tracy,  2  Day  (Conn.),  491  ;  Morrison  v.  Poyntz,  7  Dana  (Ky-),  307: 
Ferrer  v.  Barrett,  4  Jones  Eq.  (N.  Car.)  455  ;  McKenna  v.  Georcje,  '1  Richard- 
son Eq.  (S.  Car.)  15.      See  also  Hodgson  v.  Baldwin,  65  Illinois,  b'V2. 

In  Boicen  v.  lioskins,  45  Mississippi,  183,  it  was  held  that,  where  one  of  two 
sureties  has  made,  or  is  about  to  make,  a  secret  or  fraudulent  disposition  ot" 
his  property,  so  as  to  throw  the  burden  of  the  debt  on  his  co-surety,  the  prin- 
cipal debtor  being  iiisoh'ent,  a  Court  of  equitj^  on  application  of  the  surety 
thus  en(hingered.  will  restrain  such  disposition  or  relieve  against  it  if  made. 
The  Court  said  :  '•  While  at  law,  the  surety  has  no  remedy  until  he  has  pnid 
the  debt,  equity,  with  a  view  of  placing  the  performance  of  the  duty  where  it 
])rimarily  belongs,  will  interpose,  at  the  instance  of  the  surety,  so  soon  as  the 
debt  becomes  due,  to  compel  its  payment  by  the  principal.  .   .  . 

•'Although  the  question  is  new  and  without  precedent  in  the  books,  so  fur 
as  we  have  been  able  to  see,  this  equity  is  quite  as  strong  in  t'avoi-  of  a  surety 
(whore  the  princijial  is  insolvent)  against  his  co-sin-ety.  Tt  is  well  supported 
by  authority,  and  thoroughly  approved  by  the  reason,  that  if  the  principal  has 
made,  or  is  about  to  make,  secret  or  fraudulent  dispositions  of  his  property,  so 
as  to  throw  the  debt  upon  his  surety,  the  latter  may  have  ample  remedy,  if 
the  principal  is  insolvent,  and  therefore  the  debt  rests  as  a  common  and  equal 
burden  upon  the  sureties,  do  not  the  same  considerations  ap]>eal  with  equal 
force  to  the  Cii.vxcellok,  that  he  may  see  to  it,  that  one  of  them  shall  not,  by 
secret  or  fraudulent  contrivances  and  conveyances  of  property,  fasten  the 
whole  of  it  upoii  the  other?  We  think  that  the  principle  may  well  have  this 
extended  application." 


No.  6.  —  CKAYTHOIINE   v.  SWINBURNE. 

(1807.) 

KILE. 

Where  a  surety  has  engaged  with  the  principal  to  be 
liable  only  on  default  of  another  surety,  the  latter  cannot, 
when  obliged  to  pay  the  debt,  call  upon  the  former  for 
contribution. 

Craythorne  v.  Swinburne. 

14  N'cM'v.  lf,o-i7i  i:t  H.  K.  'JM). 

Surety.  —  Contribution.  —  llifiht  i-.rchnled  by  /Cxprcs.f  f'ontract. 

[160  No  contribution  in  fa\^ur  of  one  surety  against  another  :  his  engage- 
ment, according  to  the  Irond,  and  parol  evidence,  which  was  held  ad- 
missible, being,  not  as  co-surety,  but,  without  the  privity  of  the  other,  as  a 
distinct  collateral  security,  limited  tu  defjinU  itf  iKiyment  by  the  principal  and 
the  other  sui'etv. 
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Hamersley  and  Co.,  bankers,  being  creditors  of  Henry  Swin- 
burne, and  calling'  in  their  money,  an  application  was  made  by 
Sir  John  Swinburne,  the  nephew  of  Henry  Swinburne,  to  the  New- 
castle Bank,  who  advanced  tlu'.  money  upon  llic  security  of  two 
bonds:  one  the  joint  and  several  bond  of  lii;nry  Swinburne  as 
])rincipal,  and  Craythorne  as  surety,  for  £1200:  the  other  by  Sir 
Jo'iin  Swinburne,  reciting  the  Ioi'iikm'  bond,  and  tln'  advance  of 
the  money  to  Henry  Swinbui'ue  and  Craythorne,  at  the  re([uest 
of  Sir  John  Swinburne,  with  condition  to  be  void  on  payment  by 
Henry  Swinburne  and  Craythorne,  or  either  of  them.  The  £1200 
advanced  was  applied  accordingly  in  discliarge  of  the  debt  to 
Hamersley  and  Co.  Afterwards  Hen]-}-  Swinlturne  died  abi-oad 
insolvent;  autl  (Jraythorne,  having  paid  the  whole  sum,  filed  Ihu 
l)ill,  praying  contribution  by  Sir  John  Swinburne,  who  insisted, 
I  hat  he  was  not  a  co-surety  with  the  plaintiff,  but  merely  a 
collateral  security  to  the  bank  in  default  of  payment  by 
*  Henry  S\\iul)urne  and  Craythorne,  and  offering  evidence  [*  Itilj 
of  his  conversation  with  one  of  the  partners  in  the  bank, 
stating  their  objection  to  the  security  of  Henry  Swinburne  and 
Craythorne,  and  requiring,  as  the  condition  of  the  advance,  a 
bond  from  Sir  John  Swinburne  to  pay  the  money,  in  case  they 
should  not  pay  it. 

Sir  Samuel  Romilly  and  Mr.  Wear,  for  the  plaintiff':  — 

This  is  a  plain  case  for  compelling  contribution  by  this  defend- 
ant, as  a  co-surety  with  the  plaintiff.  The  Court  looks  to  the  real 
transaction :  therefore,  whether  they  are  sureties  by  one  or  by 
several  instruments,  is  immaterial :  the  liability  depending  upon, 
not  the  form,  but  the  essence,  of  tlie  contract.  In  the  case  of 
Bering  v.  The  Earl  of  Wiiichdsea ,  2  T.os.  &  P.  270,  three  joint 
and  several  bonds  were  given  by  Thomas  Dering  and  eacli 
surety  separately,  that  Thomas  Dering  shouhl  duly  account 
to  the  Crown  ;  and  it  was  lield,  that  the  circumstance,  that  the 
bonds  were  distinct,  could  not  niakf  a  difference.  The  evidence 
in  this  cause  proves,  that  the  whole  of  this  sum  of  £1200  was 
advanced  to  Henry  Swhil)urn(;  ;  and  ihc  plaintiff'  had  no  part  of  it, 
being  merely  a  co-surety,  as  well  as  Sir  John  Swinburne,  whose 
bond  recites,  that  the  advance  of  the  bank  for  his  uncle's  benefit 
was  at  the  special  instance  and  request  of  Sir  John  Swinburne. 

Mr.  Richards  and  Mr.  Bell,  for  the  defendants,  relied  upon  the 
-circumstances,  as  distinguishing  this  case  from  that  in  the  Court 
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of  Exchequer,  observing,  that  previously  to  that  decision  the  point 
was  a  subject  of  much  doubt;  and   upon  that  authority  it  wouhl 

not  liave  been  prudent  to  abstain  from  parol  evidence. 
[*  162]        *  Sir  Samuel  Itomilly,  in  reply  :  — 

That  case  stands  u])ou  a  firm  foundation.  The  whole 
doctrine  of  principal  and  surety,  with  all  its  consequences,  of  con- 
tribution, &c.,  rests  upon  the  estal;>lish(^d  principles  of  a  Court  of 
equity ;  not  upon  contract,  except  as  it  may  be  so  represented 
upon  the  implied  knowledge  of  those  principles.  Tliere  is  no 
express  contract  for  contribution :  the  bonds  generally,  if  not 
universally,  being  joint  and  several,  creating  several  obligations 
by  each.  The  contribution  results  from  the  maxim,  that  equality 
is  equity :  proceeding  where  the  instruments  are  several,  very 
mueh  upon  this,  that  a  surety  will  be  entitled  to  every  remedy 
which  the  creditor  has  against  the  principal  debtor;  to  enforce 
every  security  and  all  means  of  payment ;  to  stand  in  the  place  of 
the  creditor;  not  only  through  the  medium  of  contract,  but  even 
by  means  of  securities  entered  into  without  the  knowledge  of  the 
surety  ;  having  a  right  to  have  those  securities  transferred  to  him  : 
though  there  was  no  stipulation  for  that ;  and  to  avail  himself  of 
all  those  securities  against  the  debtor.  This  right  of  a  surety  also- 
stands,  not  upon  contract,  but  upon  a  principle  of  natural  justice  : 
the  same  principle  upon  which  one  surety  is  entitled  to  contribu- 
tion from  another.  The  creditor  may  resort  to  either  for  11k>. 
whole,  or  to  each  for  his  proportion  ;  and,  as  he  has  that  right,  if 
he  from  partiality  to  one  surety  will  not  enforce  it,  the  Court  gives 
the  same  right  to  the  otlier  surety,  and  enables  him  to  enforce  it. 
Natural  justice  requires,  that  tlie  surety,  having  become  security 
with  others,  shall  not  have  the  whole  thrown  upon  him  by  the 
choice  of  the  creditor  not  to  resort  to  remedies  in  his  power ;  the 
effect  of    which  would    be  an  equal    contribution.      That    being 

the  principle,  for  enforcing  contribution,  established  by 
[*  163]  authority  in  the  case  of  *  Dering  v.  The  Earl  of  Winchd- 

sea,  there  can  be  no  difference,  whether  they  become 
sureties  by  one  or  by  different  instruments :  or  whether  a  surety 
knew  at  the  time,  that  he  was  co-surety  with  others  :  distinctions 
which  must  determine  the  extent  of  liability,  if  it  arose  from 
contract. 

The   question   then  is,  whether  this  case  contains  another  dis- 
tinction ;  that  this  defendant's  engagement  was  to  be  surety  for 
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the  plaintiff,  the  other  surety,  not  for  the  principal  debt;  that  the 
'lefendaiit  was  a  surety  only  in  default  of  payment  by  the  plaintiff; 
whether  that  appears  upon  the  face  of  the  instrument,  or  can  be 
established  by  evidence ;  and  whctlier  parol  (evidence  can  be 
received.  There  was  certainly  an  omission  in  nut  making  this 
bond  void  u])on  the  payment  of  the  debt.  It  would  still  be  absolulc 
at  law,  tliouL^h  the  money  might  have  been  paid  by  Sir  Jolm 
Swinburne  :  but  there  can  be  no  doubt  that  is  an  omission ;  and 
the  inttmtion  was,  that  the  bond  should  be  void  by  the  payment 
at  any  day  by  him  as  well  as  by  the  other  two.  Though  the 
IhmkIs  treat  them  all  as  principals,  the  fact  is  admitted,  that  Henry 
Swinburne  was  the  onh"  principal,  and  the  other  two  were  sureties  ; 
and  then  upon  established  principles  one  surety  has  a  right  to  call 
upon  th(;  other  to  contribute  equally  with  himself ;  or  to  compel 
the  creditor,  the  instant  the  day  was  past,  and  the  bonds  were 
.absolute,  to  enforce  both  bonds  against  both,  not  one  only.  The 
evidence,  produced  to  prove  that  this  defendant  was  a  surety  only 
in  default  of  payment  by  the  plaintiff,  cannot  be  received,  it 
consists  only  of  declarations,  to  which  the  plaintiff"  was  no  party, 
and  made  in  his  absence.  Upon  the  wliole  this  case  has  no  dis- 
tinction from  the  common  case  of  co-sureties. 

July  17th.     The  Lord  Cfiancelloii  (Lord  Eldon)  :—       [*  164] 
Before  the  final  decision  of  this  case  T  wisli  to  have  the 
Register's  Book  examined,  to  see  what  was  done  in  a  case  that 

occurred  in  Trinity  Term,  1706,  Cooke  v. ,  2  Freem.  97. 

Upon  the  relation  of  principal  and  surety  some  things  are  very 
clear.  It  has  been  long  settled,  that,  if  there  are  co-sureties  by 
the  same  instrument,  and  the  creditor  calls  upon  either  of  them 
to  pay  the  principal  debt,  or  any  part  of  it,  that  surety  has  a  right 
in  this  Court,  either  upon  a  principle  of  equity,  oi'  upon  contract, 
to  call  upon  his  co-surety  for  contribution  ;  and  1  think  that  right 
is  properly  enough  stated  as  depending  rather  \\\)n\\  n  jirinciple  of 
equity  than  upon  contract;  unless  in  this  sense,  that  the  prin- 
ciple of  C(|uity  being  in  its  operation  establislu^d,  a  contract  may 
be  inferred  upon  tlie  implied  knowledge  of  that  principle  by  all 
persons,  and  it  must  be  upon  such  a  ground  of  implied  assumpsit, 
that  in  modern  times  Courts  of  law  have  assumed  a  jurisdiction 
npon  this  subject :  a  jurisdiction  convenient  enough  in  a  case 
simple    and    uncomplicated,  but    attended    with    great    difficulty 
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where  the  sureties  are  numerous;  especially  since  it  has  been  hold 
{Coivcll  V.  Edward,  2  Bos.  &  P.  268)  that  separate  actions  may  he 
brought  against  the  different  sureties  U)x  their  respective  quotas 
and  proportions.     Tt  is  easy  to  foresee  the  multiitlicity  of  suits  to 

which  that  leads. 
[*165]  *  But,  whether  this  depends  upon  a  principle  of  equity, 
or  is  founded  in  contract,  it  is  clear  a  person  may  by  con- 
tract take  himself  out  of  the  reach  of  the  principle,  or  the  implied 
contract.  In  the  case  of  Bering  v.  The  Earl  of  ]Vinchelsea,  which, 
I  recollect,  was  argued  with  great  perseverance,  persons,  not  united 
in  the  same  iiistrunieiit,  were  made  to  contribute;  and  it  was 
decided  that  thcn'e  is  no  distinction,  wliether  they  ai'c  bound  in 
the  same  obligation,  or  by  several  instruments.  That  case  also 
established  that  though  one  person  1>ecomes  a  surety  without  the 
knowledge  of  another  surety,  that  circumstance  introduces  no  dis- 
tinction. If  the  relation  of  surety  for  the  debtor  is  formed, 
and  the  fact  is  not  that  the  l>arty  becomes  surety  for  both  the 
principal  debtor  and  another  surety,  not  for  the  principal  alone,  it 
is  decided  that,  whether  they  are  bound  by  several  instruments  or 
not,  whether  the  fact  is  or  is  not  known,  whether  the  number  is 
more  or  less,  the  [)rinciple  of  equity  operates  in  both  cases ;  ui)on 
the  maxim  that  equality  is  equity  :  the  creditor,  who  can  call 
upon  all,  shall  not  be  at  liberty  to  fix  one  with  payment  of  the 
whole  debt :  ond  upon  the  principle  requiring  liim  to  do  justice, 
if  he  will  not,  the  Court  will  do  it  for  him. 

When  once  it  is  admitted,  as  it  was  in  that  case,  that  a  man 
may  by  contract  place  himself  out  of  the  reach  of  tlie  principle, 
you  must  in  every  case  consider  whether  the  party  has  done  so. 
It  was  admitted  in  that  case  that,  one  bond  being  for  £10,000,  and 
the  surety  having  paid  it,  Lord  Winchelsea,  having  executed  a 
bond  for  £4000  only,  though  he  was  a  surety,  yet  lie  had  by  con- 
tract taken  himself  out  of  the  reach  of  the  XfiOOO,  and  was  lia- 
ble only  to  the  extent  of  £4000.  It  must  then  be  admitted  that,  if 
one  surety  can  provide  that  anotlier  shall  liave  no  demand 
[*  166]  against  him  for  *  a  moiety  of  the  debt,  he  may  also  con- 
tract that  the  other  shall  have  no  demand  whatsoever 
against  him. 

The  question  tlum  is,  whether  tlie  meaning  of  this  instrument, 
executed  by  the  defendant,  is,  that  he  will  b(;  a  co-surety  ;  or  that 
the  surety  in  the  former  instrument  was  ^yith  reference  to  him   to 
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1)e  considered  u  princi[»al.  If  the  real  nature  of  the  transaction  is 
to  be  understootl  thus,  that  Henry  Swinburne  and  tlie  plaintifi' 
entered  into  a  bond  for  £1200  to  the  Newcastle  Bank,  Swinburne 
as  principal,  and  ilic  plainlitf  as  surety,  and  Sir  John  Swinburne, 
who  had  no  connniinication,  as  it  appears,  with  them,  proposed  to 
the  bank  that  he  should  become  a  co-surety,  there  is  an  end  of  the 
question  :  but  it'  not  constituting  himself  co-surety  with  the  plain- 
tiff, he  proposed  to  the  bank  only,  that  he  would  engage  to  pay 
them,  if  they  could  not  get  payment  from  either  of  tlie  others,  then 
he  has  by  contract  withdrawn  himself  from  the  reacli  of  the  prin- 
ciple ;  and  the  plaintiff  cannot  complain,  as  the  transaction  was 
without  his  knowledge,  that  the  defendant  bound  himself  only  to 
the  extent  he  thought  proper. 

With  an  opinion  upon  this  })oint  1  do  not  however  clioose  to 
decide  it  without  an  inquiry  as  to  that  case  in  Freeman,  which,  if 
it  was  decided,  is  a  strong  case  ;  as  there  could  be  no  doubt, 
whether  the  second  security  was  to  be  considered  a  collateral 
security,  and  therefore  there  could  be  no  question,  whether  the 
party  meant  to  be  a  co-surety,  or  only  to  give,  as  is  contended,  in 
this  instance,  a  collateral  security. 

July  23rd.     The  Lokd  Chaxchllor  :  —  [*  167] 

Before  I  delivered  the  opinion  I  had  formed  upon  this, 
I  desired  to  have  the  Kegister's  Book  examined  as  to  the  case  in 

Freeman    {Cooke  v. ,  2   Freem.  97),    which   occurred  to  me, 

with  the  view  of  behig  enabled  to  determine,  whether  it  was  the 
opinion  of  the  Mas'J'ER  of  thk  Rolls  of  that  day,  or  liad  th(>  au- 
thority of  a  judgment,  when  such  a  question  as  this  was  before 
him.  1  cannot  find  that  any  such  judgment  appears  in  the  Regis- 
ter's Book.  I  must  therefore  take  it  to  be  only  a  declaiMti(tii  of  the 
opinion  of  tlie  ^Iastek  of  the  IIolls  upon  the  point :  a  declaration, 
undoubtedly  of  great  weight,  and  deserving  great  attention.  It  is 
therefore  my  duty  upon  a  case  in  its  circumstances  perfectly  new. 
to  deliver  my  own  opinion. 

1  take  the  case  to  be  this,  that  Henry  Swinburne  was  the  only 
original  debtor  to  Hamersley  and  Co.,  who  called  for  their  money  ; 
and  it  therefore  became  necessary  for  him  to  raise  the  money 
elsewhere.  Sir  John  Swinburne  appears  to  have  applied  to  the 
V)ank  at  Newcastle  :  and  accoi-ding  to  the  proposal  made  to  those 
bankers,  the  sum   of  i^lilOO  was   to   be   raised  uihui    the   crecUt  of 
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Henry  Swiiil)\nne  ami  the  plaintiff,  to  be  applied  to  discharge  the 
debt  to  Hanicrsley  and  Co.  In  tliat  transaction,  so  pr(jposed,  Henry 
Swinburne  was  to  be  the  principal,  and  the  plaintiff  the  .sniety.  The 
Newcastle  Hank  upon  a  discussion  that  took  place  between  them 
and  Sir  -lolin  Swinburne  intimated  their  dislike  to  deal  upon  the 
security  of  Henry  Swinburne,  and  that  they  were  not  satisfied  to 
deal  upon  the  security  of  both  him  and  Craythorne.  (.)ne 
[*  l(i8]  bond  was  executed  *  and  tendered  to  the  bank,  in  whicli 
Henry  Swinburne,  as  principal,  and  Craythorne,  as  surety, 
are  jointly  and  severally  bound  for  the  sum  of  £1200.  Another 
bond  was  executed  in  consequence  of  some  conversation  between 
the  bank,  by  one  of  the  partners,  and  Sir  John  Swinburne,  which 
I  think  is  admissilile  evidence.  The  cause  may  be  decided  witlioul 
reference  to  that  question  ;  l)ut,  as  it  has  an  effect  upon  my  mind, 
it  is  proper  that  the  parties  sliould  know  that.  The  substance  of 
that  communication  is,  that  tlie  house  did  not  like  to  trust  to  tlie 
secui'ity  of  Henry  Swinburne  and  Craythorne  ;  but  if  Sir  John 
Swinburne  had  a  good  opinion  of  the  credit  that  might  be  given, 
if  not  to  Henry  Swinburne,  to  Craythorne,  and  would  become 
security  to  the  bank  that  he  would  pay,  if  they  did  not,  by  enter- 
ing into  a  bond  to  pay  the  debt,  if  they  did  not  pay  it,  the  bank 
would  advance  the  money. 

The  sum  of  £1200  was  advanced  accordingly :  the  bond,  exe- 
cuted by  Sir  John  Swinburn(\  reciting  the  former  bond  for  money 
advanced  to  Henry  Swinburne  and  Craytliorne  ;  and  the  condition 
is,  that  it  shall  be  void  if  Henry  Swin))urne  and  Craythorne,  or 
either  of  them,  pay  the  money  ;  and  the  banker  says,  he  under- 
stood it  to  be  a  collateral  security,  by  wliich  he  means  a  su])ple- 
mental  security. 

The  question  is,  first,  whethei'  Sir  .John  Swinburne  is  under  tliis 
instrument  to  be  considered  as  a  co-surety  with  Craythorne  ;  or, 
whether  the  effect  is,  that  Sir  John  Swinburne  did  not  undertake 
to  stand  as  a  co-surety  with  Craythorne,  but  was  surety  for  both, 
to  pay  only  if  both  sliould  make  default.  It  must  be  considered 
as  entirely  clear  of  any  objection,  that  Craythorne  could 
[*  169]  take,  that  Sir  John  Swinburne  was  not  at  *  liberty  to  deal 
thus  ;  as  the  proposition  to  the  bank  was,  that  Henry 
Swinburne  and  Craythorne  were  to  be  their  de])tors;  and  Sir  John 
Swinburne,  voluntarily  adding  his  security,  cannot  be  bound  beyond 
the  extent  to  which  he  thought  proper  to  bind  himself. 
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It  was  coiitendetl  for  the  first  tinu^  in  Dering  v.  Tlie  Earl,  of 
IVinrhilsea.  2  Jios.  A:  V.  '270,  tliat  there  is  no  difference  whether 
I  lie  parties  are  bound  in  tlui  same,  or  by  different  instruments,  pro- 
vided they  are  co-sureties  in  tliis  sense  for  tlie  debt  of  the  princi- 
pal ;  and  farther,  that  there  is  no  difference,  if  they  are  bound  in 
different  sums,  except  that  contribution  could  not  be  required 
beyond  the  sums  for  wliicli  they  had  become  bound.  I  argued 
that  case,  and  was  much  dissatisfied  with  the  whole  proceeding, 
and  with  the  judgment;  but  I  have  been  since  convinced  that  the 
decision  was  upon  right  principles.  Lord  Cliief  Justice  Eyke  in 
that  case  decided,  that  this  obligation  of  co-sureties  is  not  founded 
in  contract,  but  stalids  upon  a  principle  of  equity;  and  Sir  Samuel 
Romilly  has  very  ably  put,  wliat  is  consistent  with  every  idea, 
that  after  tliat  principle  of  equity  has  been  universally  acknowl- 
edged, then  persons,  acting  under  circumstances  to  which  it 
applies,  may  properly  be  said  to  act  under  the  head  of  contract, 
implied  from  the  universality  of  that  principle.  Upon  that 
ground  stands  the  jurisdiction  assumed  by  Courts  of  law :  a 
jurisdiction  attended  with  great  difficulty  where  there  are  many 
sureties,  though  not  in  the  simple  case  where  there  are  only  two, 
one  of  whom  may  bring  his  action  for  a  moiety  upon  the  implied 
undertaking,  Hut,  whether  this  stands  upon  contract,  or  a  prin- 
ciple of  equity,  it  is  clear  that  a  i)arty  may  take  care  by 
his  engagement  that  he  shall  he  bound  only  *  to  a  certain  [*  170] 
extent.  That  is  proved  by  the  case  of  Sioain  v.  WkU, 
1  Rep.  Ch.  80,  where  the  engagement  being  to  pay  in  thirds,  that 
contract  was  held  to  take  them  out  of  the  principle  that  would 
have  required  a  moiety;  and  also  by  Dering  v.  The  Earl  of 
irinchelsea,  where  it  was  admitted  that  Lord  Winchelsea,  though 
liable  as  a  surety,  had  by  contract  withdrawn  himself  from  any 
liability  by  virtue  of  which  he  should  be  charged  beyond  £4000. 

Tf  therefore  by  his  contract  a  party  may  exempt  himself  from 
the  liability,  or  that  extent  of  liability  in  which  without  a  special 
engagement  he  would  be  involved,  it  seems  to  follow  that  he  may 
by  special  engagement  contract  so  as  not  to  be  liable  in  any  de- 
gree. That  leads  to  the  true  ground,  the  intention  of  the  imrty  to 
bo  bound,  whether  as  a  co-surety,  or  only  if  the  other  does  not 
l)ay :  that  is,  as  surety  for  the  surety,  not  as  co-surety  with  him. 
As  to  the  bond  itself,  it  is  clear  upon  the  face  of  this  bond,  and  ac- 
cording to  its  language,  that  the  bank  and  Sir  John  Swinburne,  if  at 
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liberty  to  do  .so,  did  (H)ii.sider  that  thi.'^  .'^uiu  of  money  wa.s  to  lie  ;iii 
advance,  as  between  Sir  John  Swinburne  and  tlie  bank,  to  the 
other  two.  They  have  no  right  to  coniphiin  ul'  it,  for  tliere  i.s  no 
contract  by  Sir  John  Swinburne  with  the  other  two:  lie  might 
limit  his  engagement  with  reference  to  them,  as  he  tliought 
proper;  and  the  bond  upon  the  face  of  it  makes  him  surety  only 
for  the  principal  and  the  other  surety.  But  it  is  clear  upon  the 
pai'ol  evidence;  and  wliy  is  nut  that  competent  evidence?  Evi- 
dence is  admitted  to  show  who  is  the  principal,  and  who  the 
surety ;   and,  in  order  to  determine  that,  to   show  to  whom  the 

money  was  advanced  ;  and  why  is  it  not  to  be  admitted 
[*  171]  to  *  show  to  whom  the  money  was  advanced  as  between 

Sir  John  Swinburne  and  the  others.  But  this  goes 
farther;  for  the  evidence  is  not  in  contradiction  to,  but  in  support 
of,  the  instrument ;  and,  whether  the  demand  is  founded  upon  the 
equity  only,  or  upon  the  implied  contract,  why  should  not  evi- 
dence be  admitted  to  show  that  the  et^uily  ought  not  to  be 
applied,  and  the  contract  ought  not  to  be  inferred  ? 

I  do  not  state  tliat  the  circumstance  that  Sir  Jolm  Swinburne 
entered  into  this  security  without  the  knowledge  of  Craythorne, 
would  have  repelled  the  doctrine  of  contribution  ;  as  that  stands 
upon  this,  that  all  sureties  are  equally  liable  to  the  creditor;  and 
it  does  not  rest  with  him  to  determine  upon  whom  the  burden 
shall  be  thrown  exclusively  ;  that  equality  is  equity  ;  and,  if  he 
will  not  make  them  contribute  equally,  this  Court  will  finally  by 
arrangement  secure  that  oi)ject.  Bui  then  the  question  comes 
Tound,  whetlier  that  is  according  to  the  contract  or  engagement  of 
the  surctv.  My  ojunion  is  wrong,  if  Sir  Jolm  Swinburne  is 
a  co-surety.  Having  considered  this  much,  and  given  great 
attention  to  the  case  in  Freeman,  1  think  he  is  not  a  co-surety  ; 
but,  as  between  him  and  Craythorne,  the  latter  is  just  as  much  a 
principal  as  Henry  Swinburne.  The  consequence  is,  that  the 
equity  does  not  apply,  Sir  John  Swinburne  being  liable  only  in 
case  the  other  two  do  not  pay,  and  not  l)eiiig  liable  with  them. 

Tliis  hill  therefore  must  he  dismissed,  Jud  vHJtout  cosfa. 

ENGLISH     NOTES. 

This  judgment  of  Lord  Ei.dox  was  fully  cited,  and  followed  by  Lord 
Blackburn  in  Duncan,  Fox,  &  Co.  v.  North  and  Sovtli  Wales  Bank, 
No.  45  of  "  Bill  of  Exchange,"  4  II.  C.  591,  ut  p.  007.     TWt  effect  of 
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]jord   Eldox's    jiid^iiicut  slioiild   he  coiisidorcd  in  connection  with  the 
cases  set   out   and  citecl  under  the  two  {)revious  rules,  pp.  (117  et  !«'(][., 

(')''>2  ef  s/'y.  .<iljii'(l. 

AMERICAN   NOTES. 

In  Hunt  V.  C/iaiiibll.<s,  7  Sniedes  &  ^Marshall  (Miss.),  532,  li.  made  a  note, 
\vitli  II.  and  others  as  sureties,  payable  to  a  bank.  .\t  maturity  lie  wished  to 
renew  it.  The  bank  requiring  additional  security,  IJ.  requested  C.  to  go  on 
the  note  to  be  given  in  renewal,  upon  which  he  had  already  obtained  the  sig- 
natures of  the  [)arties  who  \xere  on  the  first  note.  ('.  signed  the  note  as 
requested.  II.,  having  paid  it  at  maturity,  tiled  a  bill  against  (".  for  contri- 
bution. The  Court,  citing  the  principal  case,  held  that  parol  evidence  was 
admissible  to  prove  the  nature  of  the  engagement  actually  undertaken  by  ('., 
and,  such  evidence  showing  that  he  was  not  a  co-surety  with  H.  and  the  others 
for  H.,  but  a  surety  for  B.  and  his  original  sureties,  he  was  not  liable  to  II. 
for  contribution. 

Other  American  cases  supporting  the  rule  and  its  corollaries  are  M'Donahl 
V.  Muijruder,  3  I'eters  (U.  S.),  470;  ^fonsnn  v.  Drakeleij,  40  Coiniecticut,  552; 
10  American  Reports,  74;  Hamilton  v.  Johnston,  82  Illinois,  39:  Robertson  v. 
Deatherage.  8'2  Illinois,  511  ;  Bowser  v.  Rendell,  ol  Indiana,  128:  Baldicin  v. 
Fleiniiuj,  90  Indiana,  177  ;  Whitman  v.  Gaddie,  7  B.  Monroe  (Ky.),  591 ;  Cha- 
l>e~e  V.  Young,  87  Kentucky,  470  ;  Longleg  v.  Griggs,  10  Pickering  (Mass.), 
121;  Knox  V.  Vallundingham,  13  Smedes  &  Marshall  (Miss.),  526;  Cutler  v. 
I'Jmety,  37  New  Hampshire,  507  ;  La  Grange  v.  Merrill,  3  Barbour  Chanc. 
(X.  Y.)  625  ;  Dawson  v.  Petticag,  4  Devereux  &  Battle  Law  (N.  Car.),  390; 
Tuvner  v.  Ocerall,  39  Southwestern  Rep.  756  (Tenn.  1897);  Keith  v.  Good- 
win, 31  Vermont,  268;  73  American  Decisions,  345;  Adams  v.  Flanagan, 
36  Vermont,  400;  Harrison  v.  Lane,  5  Leigh  (Va.),  414;  27  American  De- 
cisions, 607  ;  Singer  Mfg.  Co.  v.  Dennett,  28  West  Virginia,  16.  Further 
authorities  are  collected  in  7  Am.  *c  Eng.  Encycl.  of  Law,  2nd  ed.  pp.  3:55 
€t  se.q. 


No.  7.—  BANK    OF    ICELAND    v.    BEHESFORD. 
(II.  L.  1818.) 

Xo.  8.  —  ROUSE    r.    BRADFORD   BANKING   COMPANY. 

(h.  l.  1894.) 

RULE. 

A  TRANSACTION  between  the  creditor  and  the  principal 
debtor,  whereby  the  rights  of  the  surety  are  altered  without 
his  consent,  —  such  as  a  binding  agreement  to  give  time 
witlunit  expressly  reserving  the  creditor's  right  against  tlie 
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surety,  —  discharges  the  surety.  And  the  rule  applies  in 
every  case  where  at  the  time  ut"  the  transaction  the  creditor 
lias  notice  that  the  relation  between  the  debtors  is  one  of 
principal  and  surety,  although  at  the  time  of  the  constitu- 
tion of  the  debt  they  may  both  have  been  interested  in  the 
consideration. 

Bank  of  Ireland  and  others  v.  Beresford  and  others. 

6  Dow,  233-239  (I'.l  K.  R.  oO). 

Surety.  —  Bill  of  Excltange.  —  Discharge,  by  fjiciug  Time  to  Principal. 

[233]  Commissioners  under  an  Act  of  rarliament.  for  giving  money  by  way 
of  loan  to  merchants,  &c.,  make  an  advance  for  A.,  who,  along  with  H. 
as  his  surety,  becomes  bound  to  repay  within  a  limited  time.  A.  obtains  from 
the  commissioners  several  extensions  of  the  time  of  payment  without  the  privity 
or  knowledge  of  B.,  his  surety,  and  at  length  becomes  bankrupt  without  having 
paid.  Bill  to  restrain  proceedings  at  law  against  the  surety,  the  obligation 
being  discharged  upon  the  indulgence  granted  without  his  privity  or  knowledge. 
Decreed  accordingly  and  the  decree  affirmed  in  Dom.  I'roc. 

["*  234]  *  By  an  Act  of  the  Irish  rarliament  ot  33  Geo.  Ill, 
commissioners  were  named,  who  were  empowered  to  ad- 
vance certain  sums  to  merchants,  traders,  and  manufacturers, 
upon  securities,  the  sums  to  be  advanced  by  the  Bank  of  Ireland, 
and  to  be  made  good  by  Parliament.  Thomas  Blair,  an  iron  ma)ui- 
facturer  in  Dublin,  applied,  about  the  30th  January,  1800,  to  the  com- 
missioners for  a  loan,  offering  John  Claiuhus  Beresford,  Archibald 
Bedford,  and  Richard  Sayers,  all  of  Dublin,  as  his  co-securities. 
It  was  determined  to  advance  to  Blair  a  sum  of  £10,000 ;  and  a 
bill  of  exchange,  a  security  not  authorised  by  the  Act,  dated  7th 
February,  1800,  to  that  amount  was  drawn  by  Blair  on  Beresfoid. 
and  accepted  by  him  to  the  order  of  Bedford,  and  indorsed  by  him 
and  Sayers,  payable  on  the  1st  of  November  following.  A  bond, 
witli  warrant  of  attorney,  was  also  executed  by  B.lair  and  his 
sureties. 

Blair  afterwards  obtained  several  extensions  of  time,  for  the 
payment  of  the  above  sum,  and  at  length  became  baid-crupt,  with- 
out having  paid.  Judgments  had  been  entered  upon  the  bond  and 
wan-ant  of  attorney,  and  the  governor  and  company  of  the  bank 
were  about  to  levy  the  £10,000  from  the  sureties,  when  they 
tiled  their  bill  in  tlie  Excliequer  i>)urt,  against  the  governor  and 
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couipauy  of  tlie  bank,  tli(f  secretary  to  the  coniinissiouers  (in 
whose  name  the  commissioners  were  under  the  Act  to  sue  and  be 
sued)  and  the  xVttoruey-(rcii(Mal,  stating  that  tlie  extensions  of 
eiedit  were  given  without  their  privity  and  (;oncurrenee, 
and  that  tliey,  being  *  merely  sureties,  were  by  such  in-  [*  23o] 
dulgence  discharged ;  and  praying  for  a  perpetual  injunction 
to  restrain  })roceedings  at  law  against  them  on  the  ground  oi'  this 
obligation.  'I'lie  defendants  answered  that  the  sureties  had  notice 
of  tlie  indulgence,  and  that,'even  if  they  had  not,  the  extensions 
were  not  of  a  nature  to  discharge  them.  An  issue  was  directed 
lo  try  whether  the  plaintiffs  had  notice,  but  the  defendants 
declined  the  trial,  not  being  able  to  prove  notice. 

The  Court  of  Exchequer,  in  1814,  decreed  according  to  the 
prayer  of  the  bill.     And  from  this  decree  the  defendants  appealed. 

At  the  hearing  in  the  House  f»f  Lords,  in  March,  1818,  the  cases 
of  Wahcyn  v.  >S'/.  Quintin,  1  Bos.  &  P.  652;  Neshitt  v.  S^nith,  2 
Bro.  C.  C.  179  ;  Uecs  v.  Bcrriiujton.,  2  Ves.  540  (3  K.  li.  3)  ;  and 
Boulthce  v.  BtuhU,  18  Ves.  20  (11  E.  It.  141),  were  cited;  and  the 
case  of  Fciitiini  v.  Pucocl;  5  Taunt.  192,  decided  on  the  principle  that, 
neither  time  given  by  tlie  holder  to  the  drawer  to  pay,  nor  knowl- 
edge of  the  holder  when  he  took  the  bill  that  the  acceptance  was 
merely  for  the  accommodation  of  the  drawer,  discharged  tlu; 
acceptor,  and  that  nothing  could  discharge  him  but  payment  nr  a 
release,  was  particularly  relied  on  by  the  Solicitor  General  on 
■jchalf  of  the  appellants. 

Lord  Eldox  (Loud  Chancellor)  :  — 

The  proceedings  in  this  case  are  ]iroceedings  on  a  bond  and 
warrant  of  attorney  to  confess  judgment,  executed  by  Blair  and 
the  respondents,  under  the  circumstances  mentioned  in  the 
pleadings.  But  the  bond  and  bill  of  (Exchange,  *  inentioned  [*  23()] 
in  the  cases,  are  not  produced  in  this  House,  nor  copi(!s  of 
them  ;  and  yet  it  is  absolutely  necessary  that  we  should  have  them 
or  copies  of  them  ;  1st,  because  it  is  always  dangerous  to  decide 
without  seeing  the  instruments  on  which  the  cases  depend ;  and 
2ndly,  because  there  is  hardly  any  case  from  Ireland  in  which  it  is 
not  necessary  to  call  for  this  supplemental  informatiuii. 

The  case  is  the  more  remarkable  here,  and  it  is  the  more  neces- 
.sary  that  we  should  see  these  instruments,  as  there  appears  no 
authority  in  the  Act  of  Parliament  for  taking  a  bill  of  exchange ; 
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and  when  it  is  made  a  question,  and  the  subject  uf  aigunient, 
whether  the  bill  of  exchange  was  not  the  principal  security,  and  the 
bond  the  collateral  security,  it  becomes  still  the  more  reasonable 
and  proper  that  we  should  see  them ;  fur  though  the  bond  is  a 
security  of  a  higher  nature,  yet  if  in  its  recital  it  refers  to  the  bill 
of  exchange  as  the  principal  security,  although  the  one  is  a  specialty, 
and  llie  other  only  a  simple  contract,  the  specialty  may,  perha]is, 
be  only  the  collateral  security. 

And  then  you  will  have  to  consider  the  effect  of  the  commis- 
sioners taking  a  bill  of  exchange  as  a  security  when  the  Act  says 
that  they  shall  take  only  securities  under  seal ;  and  it  cannot  with- 
out a  great  deal  of  reservation  be  argued  with  success  that  they 
shall  have  the  benefit  of  such  a  security  under  the  Act,  when  the 
Act  authorises  none  such  to  be  taken. 

Then  in  this  bill  of  exchange  J.  C.  Beresford  is  the  acceptor, 
and  if  the  l)ond  is  a  collateral  security,  then  you  will  have  to  con- 
sider what  is  the  eflect  of  the, circumstance  that,  thougli 
[*  237]  Beresford  is  *  tlie  acceptor,  still  the  consideration  was 
"iven  to  Blair,  and  that  with  the  knowledoe  of  the  com- 
missioners.  First,  then,  it  wnll  ])e  to  be  considered  in  what  situa- 
tion Blair  and  Beresford  stand  with  respect  to  the  commissioners, 
and  each  other ;  and  secondly,  in  what  situation  those  who  liave 
indorsed  this  ])ill  stand  to  justify  tliis  decree. 

Tlie  Solicitor  General  says,  that  the  Co\irt  of  Common  Pleas  have 
determined  (Fentum  v.  Pococlx.,  5  Taunt.  192)  that  although  onc^ 
receives  a  bill  of  exchange  with  the  knowledge  that  it  is  an  accom- 
modation bill,  (fee,  yet  the  acceptor  is  bound  to  pay,  and  this  deci- 
sion took  place  when  Sir  James  Mansfield  was  Chief  Justice,  and 
the  present  Chief  Jitsttce  (Sir  Vicary  Gibbs)  was  one  of  tlie 
puisne  Judges.  If  that  went  on  this  ])rinci])l(',  that  with  a  view  to 
the  benefit  of  (iomniei-cial  intercourse  you  would  not  inquire  into 
the  knowledge  of  parties  ;  but  that  all  should  be  taken  according 
to  the  natural  effect  of  the  bill,  as  a]ii)caring  on  tlie  face  of  it,  T 
think  tliat  a  most  wholesome  princi])le.  And  it  will  not  be  sur- 
prising that  I,  who  have  so  often  contended  that  you  ought  always 
to  look  only  at  the  natural  effect  of  a  bill  uf  exchange,  and  never  to 
hold  tliat  the  acceptor  was  not  first  liable,  should  approve  of  that 
principle.  And  yet  we  have  been  so  often  misled  in  Chancery  as 
to  what  had  been  considered  as  tlic  law  on  th;tt  point  by  the  Court 
of  King's  P.ench  as  to  have  Indd,  perliaps   a   do/.cn  times,  that   the 
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consequer.ic  was  contrary  lt>  wliat  has  been  determined  by  the 
Court  of  C'oninion  Picas,  supjiosing  thu  principle  to  ]n>  that  wliich 
1  ha\c  mentioned. 

Then  it  is  also  necessary  that  we  should  see  this  bond, 
not  only  to  be  certain  as  to  the  obligations  of  *  the  parties  [*  238] 
with  reference  to  the  law,  as  between  jnincipal  and  surety 
generally,  but  as  arising  out  of  this  Irish  Act  of  Parliament.  In 
the  common  case  there  can  be  no  doubt  with  respect  to  a  bill  of 
exchange,  but  that  the  demand  ought  first  to  be  made  against  the 
acceptor,  and  lie  not  paying,  and  notice  ])eing  given  to  the  drawer, 
he  then  became  liable.  And  with  respect  to  principal  and  surety 
in  a  bond  where  the  creditor  enters  into  an  agreement  or  binding 
contract  with  the  })rincii)al  debtor,  to  give  him  further  time  with- 
out the  concurrence  of  the  surety,  the  surety  is  discharged  ;  as  the 
creditor  1)y  his  new  contract  destroys  the  benefit  which  the  surety 
had  under  the  former  contract,  as  he  puts  it  out  of  his  own  pov/er 
to  make  good  his  engagement  to  enforce  immediate  payment  from 
the  principal,  when  the  surety  would  have  a  right  to  require  hira  to 
do  so.  l)Ut  special  circumstances  may  vary  even  that,  as  in  the 
case  in  18  Yes.  {Boulthce  v.  Stuhhs,  18  Ves.  20)  which  T  ought  not 
to  rely  upon  as  authority,  l)eing  a  decision  of  my  own,  but  which 
was  sanctioned  by  a  decision  of  Lord  TiiURLOW.  ,  It  was  said  there, 
that  unless  the  alteration  of  the  time  and  mode  of  payment  ex- 
tended to  the  suret}',  so  as  to  prevent  his  enforcing  immediate  pay- 
ment, the  contract  could  mean  nothing.  But  the  parties  must  be 
allowed  to  judge  of  tliat  ;  and  there  may  be  many  cases  in  which 
individuals  mav  think,  that  havin<'-  obtained  delay  as  atjainst  the 
creditor,  they  may  leave  the  matter  open  as  to  the  surety,  trusting 
to  his  feelings  Hiat  he  will  not  distress  them. 

This  ease  is  to  be  viewed  with  reference  to  all  these 
])rinciples.  It  is  also  to  be  considered  with  *  reference  to  [*  2.")0] 
this  Act  of  Parliament.  If  the  Act  gives  the  Crown  pro- 
cess to  the  s.urety  in  the  event  of  their  being  called  upon  to  pay, 
and  if  they  were  not  placed  in  that  respect  in  a  worse  situation, 
that  is  one  view  of  the  case  :  but  if  there  are  clauses  in  the  Aft  re^ 
([uiring  the  conimissoners  t(»  sue  witliout  delay  ;  and  the  conmiis- 
sioners  being  so  required  to  sue  with(»ut  delay,  have  put  that  out 
of  their  own  power,  then  it  will  be  to  be  considered  whether  all  are 
to  be  taken  as  being  parties  to  this  Act  of  Parliament  ;  and 
whether  the  commissioners,  being  under  an  ol)ligation  by  the  Act 
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to  sue   without  delay,  could  take  the  benefit  even  of  passiveness  as 
against  the  surety. 

Jiut  I  give  no  final  opinion  u)K»n  thei^e  points  till  we  have  authen- 
tic copies  of  these  instruments,  that  we  may  take  care  to  be  accu- 
rately informed  of  the  nature  of  the  instruments  to  which  we  are 
called  upon  to  give  legal  effect.  Decree  aftervxirds  affi^rtned. 

Rouse  V.  Bradford  Banking  Company. 

63  L.  J.  Ch.  890-896  (s.  c.  1894  A.  C.  586  ;   71  L.  T.  52:2  ;  4:5  W.  \\.  78). 

[8901    Bnnkinf/  Account.  —  Ovcrdrnft.  —  Girinfj  of  Time  to  Debtor.  —  Principnl 
and  Sunt?/.  —  Release  of  Surety. 

The  appellant,  a  retired  partner,  was  liable  as  surety  to  the  respondents 
for  an  overdraft  in  favour  of  the  continuing  members  of  the  firm.  Tlie 
amount  of  overdraft  and  its  time-limit  were  twice  extended  by  the  re- 
spondents. On  these  occasions  minutes  were  entered  in  the  bank's  books 
.simply  specifying  the  amounts  and  dates  of  the  increased  overdrafts  :  Tlie 
House  (affirming  the  judgment,  but  without  adopting  the  reasons  of  the  Couit 
of  Appeal),  htJd  that  the  appellant  was  not  discharged  from  his  liability  as 
surety,  inasmuch  as  the  rights  of  the  respondents  with  respect  to  the  original 
overdraft  had  been  in  no  respect  modified  by  the  subsequent  arrangements 
between  the  respondents  and  the  continuing  members  of  the  firm. 

By  the  Lord  Chaxckllor  (Lord  Hkkschell).  —  It  may  be  that  an  over- 
draft does  not  prevent  the  bank,  who  have  agreed  to  give  it,  from  at  any  time 
giving  notice  that  it  is  no  longer  to  continue.  liut  if  the  bankers  have  agreed 
to  give  an  overdraft,  they  cannot  refuse  to  honour  cheques  or  drafts,  within  the 
limit  of  that  overdraft,  which  have  been  drawn  and  put  in  circulation  before  any 
notice  to  the  person  to  whom  they  have  agreed  to  give  the  overdraft  that  the 
limit  is  to  be  withdrawn. 

Appeal  from  the  Court  of  A[)]>eal.  The  facts  sufficiently  appear 
in  the  LoiU)  CliANCELLou's  judgment. 

After  arguments,  in  which  Onhclci/  v.  Pashellcr  (H.  L.),  10  Bligh 
(X.  S.),  548,  4  CI.  &  F.  207  (and  in  the  Court  below, 
[891]  1  L.  J.  Ch.  204);  Oahfordx.  The  European  a  iid  Am  eric  an 
Steam  Sliiirpiny  (.'onipany,  1  Hera.  &  M.  182;  Maingay  v. 
Lewis,  Ir.  IJnp.  ?,  C.  L.  425,  5  C.  L.  229;  Tltc  Orieniol  Financial 
Corporc //'<'/!  V.  (Jrerend  &  Co.,  L.  K.  7  Ch.  142  (and  more  fully, 
41  L.  .1.  ("h.  1532,  L.  Vy.  7  H.  L.  348);  Wilson  v.  Lloyd,  42  L.  A. 
Ch.  559,  L.  i:.  U;  Eq.  60;  Stvire  v.  Redman,  ]  Q.  B.  D.  536; 
Bailey  v.  Edwards,  4  P..  &  S.  761,  772,  34  L.  J.  Q.  P>.  41  ;  Baynton 
V.  Morgan,  58  L.  J.  Q.  R  139,  22  Q.  B.  I).  74  ;  and  Movie  v.  Garrett, 
41   L.  J.  Ex.  62,  L.  R  5  Ex.  132,  7  Ev.  101,  were  referred  to;  — 
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The  Loiii)  CiiAXCKLLOK  (Lord  Herschell).  —  The  appellant, 
who  was  the  plaintiH'  in  the  action,  was  formerly  in  partnership 
with  certain  other  persons  carrying  on  business  as  worsted  spinners 
under  the  tirni  of  William  House  &  Co.  The  partnership  betwesu 
them  was  dissolv(Ml  by  a  deed  of  the  17th  of  April,  1S85.  Ky  that 
deed  William  House  was  to  cease  to  carry  on  the  business,  and  the 
other  members  <^f  the  firm,  Jolni  Frederick  liouse,  Frank  House, 
and  Herbert  Rouse,  were  to  continue  to  do  so.  l>y  that  deed  the 
debts  of  the  tirm  were  to  l)e  paid  by  the  new  partnershi]),  who  were 
to  take  over  its  assets;  and  they  covenanted  witli  William  House, 
the  retiring  partner,  to  indemnify  liim  against  those  debts.  That 
covenant  contained  a  proviso  to  which  I  will  call  attention 
presently. 

At  the  time  of  the  dissolution,  amongst  the  debts  owing  was  a 
debt  of  upwards  of  £50,000  to  the  Bradford  Banking  Company.  At 
the  time  when  the  new  tirm  failed,  some  years  afterwards,  the  debt 
had  been  reduced  below  £50,000,  but  a  considerable  amount  was 
still  owing  to  the  bank,  and  this  action  was  brought  to  recover  it. 
oi-  ratlier  to  enforce  their  riglit  to  ludd  certain  siiares  belonginu'  to 
William  House  as  security  for  it.  The  answer  to  the  action  was 
that  William  House  had  been  discharged  from  all  his  liability  to 
the  oank  by  reason  of  transactions  between  the  bank  and  the  new 
firiji.  The  case  was  put  in  t.liis  way :  that  upon  the  dissolution  of 
tlu!  tirm  under  the  deed  which  I  have  mentioned  as  between  them- 
selves, the  continuing  partners  became  the  principal  debtors, 
and  William  House  *  merely  a  surety  for  them ;  and  that  [*892] 
inasmucli  as  the  bank  had  notice  of  the  deed  of  dissolution 
and  its  terms,  it  was  brought  to  the  knowledge  of  the  bank  tliat 
such  was  the  relation  of  the  parties  after  that  date.  Then  it  was 
said  that  the  bank,  thus  knowing  that  William  House  had  becomes 
surety  only  as  between  him  and  his  former  co-partners,  gave  time 
to  the  continuing  mendiers  of  the  firm  for  the  ])ayment  of  tlm  delit 
in  question,  and  so  discharged  William  House.  It  was  contended 
indeed,  alternatively,  that  there  had  been  a  novation,  and  that  th(; 
bank  had  accepted  the  new  firm  as  their  debtors  in  jilace  of  the 
co-debtors  who  had  ])reviously  been  liable  to  them,  and  that,  by 
this  novation,  William  House  was  discharged.  That  argument  has 
not  found  favour  with  any  of  the  learned  Judges  before  whom  the 
case  has  come,  and  your  Lordshi]»s  liave  already  intimated  that,  in 
your  opinion,  it  cannot  be  supported. 


652  PRINCIPAL   AND    SURETY. 


No.  8.  —  Souse  t.  Bradford  Banking  Co.,  63  L.  J.  Ch.  892. 


With  reganl  to  the  (jiicstioii  whether  time  wa.s  given  so  as  to 
(Hscharge  the  surety,  the  general  principle  of  equity  —  that  where 
there  is  a  contract  with  two  persons,  one  as  principal  and  the  otlier 
as  surety,  and  time  is  given  to  the  principal  without  the  assent  ol" 
the  surety,  and  without  the  rights  of  the  surety  being  reserved,  the 
right  against  the  surety  has  gone  —  was  not  contested  ;  but  it  was 
said  to  be  inapplicable  to  such  a  case  as  the  present,  where  those 
who  as  between  themselves  became  principal  and  surely  had  been 
originally  both  of  them  principal  debtors  to  the  creditor. 

On  the  other  hand,  it  was  contended  that  this  made  no  differ- 
ence, and  tliat  the  rule  of  equity  was  as  applicable  to  a  case  where 
two  having  both  been  principal  debtors,  one  afterwards  became, 
with  notice  to  the  creditor,  a  surety,  as  it  was  to  a  case  where  the 
contract  between  him  and  the  creditor  was  one  of  principal  debtor 
and  surety.  Reliance  was  placed  for  this  proposition  upon  the 
case  of  Oakeley  v.  Pasheller  (H.  L.),  10  P.ligh  (N.  S.),  548,  4  CI.  &  V. 
207  (and  in  the  Court  below,  1  L.  J.  Ch.  204),  decided  in  this 
llouse.  That  case  has  been  very  mucli  discussed;  and  inasmucli 
as  1  believe  all  your  Lordships  have  formed  a  clear  opinion  upon 
the  argument  which  has  been  addressed  to  you  on  that  point,  it  is 
jirobably  well  to  express  it,  although  the  decision  in » this  House 
does  not  turn  u])on  the  conclusion  ari'ived  at  with  regard  to  Oake- 
leij  v.  Pasheller. 

In  Oakehij  \ .  rasheller,  hord  Lym»iii'i;st,  in  delivering  judgment, 
said  this :  "  Now  in  consequence  of  an  arrangement  which  took 
place  between  the  representatives  "  (that  is,  the  representatives  of 
the  retiring  })artner)  "  and  the  ncnv  |)artnership  "  (in  that  case  an 
additional  partner  was  taken  in  wlnni  one  of  the  partners  w"ent 
out),  "they  stood  in  the  character  of  sureties;  and  the  ])rinci}tle  of 
law  is  tliis,  —  that  wliere  a  creditor  gives  time  to  the  princi[»al, 
there  being  a  surety,  without  any  connuunication  with  the  surety, 
and  without  tlui  consent  of  the  surety,  it  discharges  him  from 
liability,  because  it  places  him  in  a  new  position  and  ex))Oses  him 
to  risks  or  (contingencies  wliich  he  would  not  otherwise  lie  liable 
to."  Tlie  proposition  is  there  laid  down  in  terms  ([uite  unequivocal 
\>y  Lord  Lyndiiui{ST,  affirming  Lord  IJimumuiam  as  Loum  Ciia\(ki,i,oii, 
and  the  Master  of  the  Rolls. 

It  has  been  suggested,  in  a  case  to  which  I  will  call  attention  in 
a  moment,  that  that  case  turned  ujjon  the  fact  'that  the  creditor 
had  been  a  party  to  an  arrangement  by  which  the  representatives 
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of  the  deceased  and  retirint,^  })artner  were,  a.s  l)etween  liiin  and  them, 
to  be  sureties  only.  T  cannot  myself  find  any  trace  of  such  an 
arrangement  as  being  the  foundation,  in  any  respect,  of  the  judg- 
ment of  Lord  Lyndiiukst. 

In  the  case  of  The.  Oriental  Financial  Corporation  v.  Overend^ 
Gurneij,  &  Co.  (L.  K.  7  Ch.  142,  and  mucli  more  fully,  41  L.  J. 
Ch.  332,  L.  R.  7  H.  L.  348),  before  Lord  Hatherley  when  Lord 
Chancellor,  he  referred  somewhat  elaborately  to  the  facts  in  Oake- 
Uy  V.  Pasheller,  and  said :  "  There  is  really  in  substance  no  hard- 
ship; and  that  is  one  reason  why  I  dwelt  at  some  little  length  to 
show  that  it  was  not  a  doctrine  which  was  at  all  shaken  by  the  right 
of  the  creditor  to  preserve  liis  remedies  against  the  surety ;  and  if 
there  was  any  small  hardship  they  could  have  freed  themselves  from 
that  hardship  and  all  difficulty  wliatever.  A  person  comes  and 
tells  them  that  since  tlie  debt  was  contracted  circumstances  have 
arisen  by  which  he  is  in  fact  surety  and  the  other  debtor  is  the 
principal  debtor.  Thereupon  all  that  they  have  to  do  is 
to  *  give  the  principal  debtor  time  and  reserve  their  rights  [*  893] 
against  the  surety."  It  is  quite  clear,  from  the  language  used 
in  the  earlier  part  of  the  judgment,  that  I;ord  Hatherley''  considered 
he  was  really  following  the  principle  laid  down  in  Oaheleij  v.  Pasheller. 
Tl'.e  case  of  The  Oriental  Finanrial  Corporation  v.  Oceirml,  Gurney, 
(5  Co.  was  this  :  That  two  persons  liad  appeared  to  the  creditor,  at 
the  time  the  contract  was  entered  into,  to  be  both  principal  debtors, 
and  he  afterwards  obtained  notice  of  the  fact  that  one  of  them  was 
a  surety  only.  It  was  held  that  when  once  he  had  received  that 
notice  he  could  not  give  time  to  the  one  who,  as  l)etween  them- 
selves, was  the  principal  debtor,  without  discharging  the  surety. 

That  case  came  before  this  House  on  appeal  from  the  decision 
of  Lord  Hathekley  as  Chancellor,  and  the  judgment  was  affirmed. 
Lord  CAii'iKS  said :  "  It  appears  to  me  that  after  the  case  which 
was  referred  to  at  the  bar,  decided  by  your  Lordships'  House,  of 
Oakeley  v.  Pasheller,  it  is  impossible  to  contend  if,  after  a  right  of 
action  accrues  to  a  creditor  .against  two  or  more  persons,  he  is  in- 
formed that  one  of  them  is  a  surety  only,  and  after  that  he  gives 
time  to  the  principal  debtor  without  the  consent  and  knowledge 
of  the  surety,  that  under  those  circumstances  the  rule  as  to  the 
discharge  of  the  surety  does  not  apply."  That  is  a  distinct  and 
clear  expression  of  opinion  as  to  the  limits  and  the  grounds  of 
decision  in   Oalrley  v.  Pasheller,  and  it  is  in  accordance  witli  the 
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view  which  T  have  myself  formed  of  that  case.  And  in  this 
Kouse,  a.s  I  have  said,  the  decision  of  I.t^rd  HATiiEKLEYwas  attirnied, 
and  therefore  the  proposition  was  actually  applied  in  a  case  where 
the  two  dehtors  had  both  been  believed  to  be  principal  debtors  l)y 
the  creditor  at  the  time  the  contract  was  entered  into. 

I  own  I  am  quite  unable  to  see  any  distinction,  even  if  Oakde.ij 
v.  PasheUer  did  not  exist,  between  that  case  in  the  House  of  Lords 
and  the  present.  If,  notwithstanding  that  both  the  debtors  ap- 
peared to  be  principal  debtors,  the  knowledge  afterwards  that  one 
of  them  is  a  surety  only  disentitles  you  to  deal  with  the  other  in 
the  way  of  giving  time  without  discharging  that  debtor,  then  it 
seems  to  me  it  must  equally  be  the  case,  for  otherwise  there  would 
be  a  distinction  resting  on  no  intelligible  or  solid  basis,  that  where, 
although  both  principal  debtors  at  tiie  time,  (me  of  them  after- 
wards, as  between  himself  and  his  co-debtor,  becomes  a  surety,  a 
dealing  with  the  one  who  remauis  the  principal  debtor  discharges 
the  surety. 

So  far  I  have  expressed  the  opinion  that  on  the  point  of  law 
relied  on  —  namely,  that  if  it  can  be  shown  that  there  was  a  giv- 
ing of  time  to  the  new  firm  this  would  release  the  debtor,  the  a])- 
])ellant  —  I  think  the  case  is  made  out,  unless  the  jiroviso  to  the 
covenant  of  indemnity  in  the  deed  of  partnership  alters  the  rights 
of  the  parties.  The  proviso  is  that  William  Rouse  "  shall  not  be 
entitled  to  require  payment  of  any  of  the  said  debts  or  sums  of 
money  hereinbefore  covenanted  to  be  paid  by  the  said  John  Fred- 
erick Rouse,  Frank  Rouse,  and  Herbert  Rouse "  (tlie  continuing 
partners)  "so  long  as  the  said  William  Rouse,  his  heirs,  executors, 
and  administrators,  shall  be  indemnified  according  to  the  covenant 
last  hereinl>efore  contained."  In  the  view  taken  l)y  the  learned 
Judges  in  the  Court  bidow,  the  fact  that  this  proviso  was  added  to 
the  covenant  of  indemnity  prevented  the  ordinary  doctrine  apply- 
ing to  which  T  have  been  referring,  inasmuch  as,  in  the  o])inion 
of  those  learned  Judges,  the  fact  of  gi\ing  tinu'  would  not  have 
prejudiced  any  rights  which  William  Iiousi'  was  pos-sessed  of,  the 
]iroviso  having  by  agreement  between  him  and  his  co-partners 
limited  those  rights  to  an  extent  which  would  ])revent  his  being 
prejudiced.  That  is  certainly  a  question  of  some  gravity.  I  do 
not  intend,  because  in  the  view  that  I  take  it  is  unnecessary,  to 
express  a  decided  opinion  ujioii  it,  liut  I  own  that  T  should  enter- 
tain great  dou])ts,  and  T  should  have  to  give  further  consideration 
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to  the  question,  before  I  could  give  any  assent  to  the  proposition 
which  has  been  the  foundation  of  the  view  of  two  of  the  learned 
'Iiulm's  in  Uie  (.'ourt  below. 

I  come  now  to  the  question  which  of  course  lie.s  at  the  root  of 
the  defence,  —  wliether  it  has  been  made  out  that  the  Ixuik  gave 
time  to  those  who  had  become  principal  debtors.  There 
are  two  transactions  *  relied  on  for  the  purpose  of  estab-  [*  89-1-] 
lishiug  this.  It  was  upon  one  of  these  that  the  learned 
Judges  in  the  Courts  below  pronounced  judgment.  It  became  un- 
necessary to  consider  the  other,  because  they  came  to  the  conclu- 
sion that  the  first  of  these  did  amount  to  a  transaction  by  wdiich 
there  was  an  agreement  to  give  time.  I  cannot  but  think  that 
some  of  the  considerations  which  have  been  dwelt  upon  in  your 
LonlshijKs'  House  were  not  fully  present  to  the  minds  of  the 
learned  Judges  in  the  Court  below  in  dealing  with  this  part  of 
the  case.  Very  little  is  said  upon  this  (juestion.  It  is  somewhat 
summarily  dismissed  as  being  clear  and  free  from  difficulty,  and 
as  being  a  ca.se  in  which  there  was  a  binding  agreement  to  give 
time. 

Now  we  have  no  evidence  as  to  what  actually  passed  between 
the  parties  on  the  occasion  when  the  suggested  agreement  was 
come  to.  It  is  of  course  obvious  that  time  is  only  given  within 
the  meaning  of  the  rule  to  which  I  have  been  referring  if  tliere  is 
3,  binding  agreement  arrived  at  for  good  consideration.  There  was 
here  no  written  agreement,  and  we  are  left  to  find  out  what  tlie 
agreement  was  from  a  perusal  of  certain  minutes  of  the  bank  with 
reference  to  tlie  transaction  :  but  of  course  those  minute.^  ean  only 
be  construed,  and  will  only  assist  us  to  arrive  at  wduit  the  real 
bargain  betwcim  the  parties  was,  if  we  consider  them  in  tlie  light 
of  the  relation  between  the  parties  at  the  time  when  those  minutes 
were  made.  We  must  look  fit  their  position  before  and  after  in 
order  to  understand  the  minutes  and  to  arrive  at  any  just  conclu- 
sion as  to  what  the  parties  intended  to  agree  to,  and  did  agree  to. 

Now  the  minute  is  in  these  terms:  "Mr.  John  F.  liouse  attended 
and  submitted  the  balance-sheet  of  his  firm  up  to  the  31  st  of 
December  last,  and  made  application  for  an  overdraft  of  £5:_>,04G 
until  the  14th  of  March."  Before  saying  anything  u])on  those 
words,  I  think  it  is  essential  to  see  what  arrangement  f()r  over- 
draft had  e.xisted,  if  any,  prior  to  that  date.  A  minute  is  \n\i  in 
of  the  31st  of  Decendjer,  1886,  wliich  is  in  these  terms:   •  IJcsolved 
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that  the  account  of  ]\Ir.  House  and  Company  may  Ije  foi'  a  short 
time  in  excess  of  the  normal  limit  of  £50,0UU  by  £2000."  That  is 
the  earliest  of  the  minutes  before  us;  but  at  the  time  of  the  dis- 
solution there  was  an  overdraft  to  an  extent  a  little  exceeding 
£50,000  :  that  is  to  say,  in  the  time  of  the  old  firm.  I  have  no 
hesitation  in  drawing  the  inference  under  those  circumstances  that 
there  liad  been  an  agreed  overdraft  with  the  old  firm,  whicli  was 
continued  afterwards,  for  a  limit  of  £50,000,  and  that  that  agreed 
overdraft  with  that  normal  limit  was  in  existence  on  the  16th  of 
February,  1889,  when  this  minute  was  made.  What,  then,  is  the 
meaning  of  "  making  application  for  an  overdraft  of  £53,046  until 
the  14th  of  March  "  ?  It  seems  to  me  to  be  no  more  than  this,  — 
an  application  that  the  agreed  overdraft  of  £50,000  which  liad 
existed  for  many  years  should  for  a  limited  period  of  time  be  in- 
creased to  £53,000.  But  I  do  not  think  it  was  intended  that  the 
rights  of  the  parties,  whatever  they  were,  as  regards  tlie  £50,000 
overdraft  should  be  in  any  respect  altered,  or  that  the  £53,000 
overdraft,  so  long  as  it  existed,  should  be  an  ovel'draft  meaning 
anything  else  or  on  any  other  terms  than  those  which  had  been 
applicable  to  the  agreed  overdraft  of  £50,000.  Certainly  I  should 
be  very  mucli  surprised  if  it  was  ever  intended  by  the  parties,  that 
supposing  (which  is  the  assumption  of  the  appellants,  and  which 
r  will  make  for  the  purposes  of  this  case)  that  prior  to  this  agree- 
ment at  any  time  a  writ  had  been  issued  or  a  claim  made  for  the 
£50,000,  the  riglit  to  claim  or  to  sue  for  the  £50,000  was  to  cease 
during  this  term  until  the  l.'ith  of  Marcli  because  there  was  for 
that  time  to  b(!  an  increase  of  the  overdraft.  I  think  it  is  mani- 
fest from  the  subsequent  minutes,  tliat  this  £50,000  overdraft  was 
regarded  by  both  parties  as  continuing  after  tlie  14th  of  March. 
Tliis  is  not  a  separate  application  for  a  single  transaction  of  an 
overdraft  of  £53,000  for  a  certain  time,  because  there  was  an  over- 
draft before,  and  therc^  was  an  overdraft  afterwards.  It  is  obvious, 
therefore,  that  all  that  this  transaction  had  relation  to  was  an  in- 
crease of  that  overdraft  which  began  before  and  was  continued, 

and  was  understood  by  both  parties  to  be  so.  If  that 
[*  895]    *  be  the  true  view,  it  seems  to  me  to  be  conclusive  that 

there  was  here  no  agreement  to  give  time  or  to  alter  in 
any  respect  the  relation  between  the  parties ;  because,  in  my  judg- 
ment, whatever  could  have  been  done  in  the  way  of  enforcing  any 
right  to  tliis  £50,000  l)efore  the  16tli  of  February,  continued  just 
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as  iiuicli  within  the  power  of  tlie  bank  after  the  16th  of  February 
and  ilown  ti»  the  14th  of  JMareli,  and  indeed  thenceforward. 

It  is  not  necessary  to  consider  what  tlie  rights  of  the  bank  were 
with  regard  to  their  del)tors  uhen  they  had  agreed  to  an  overdraft. 
The  transaction  is  of  course  of  tlie  commonest.  It  may  be  that  an 
overdraft  does  not  prevent  the  bank  who  have  agreed  to  give  it 
from  at  any  time  giving  notice  that  it  is  no  longer  to  continue,  and 
that  they  must  be  paid  tlieir  money.  Tliis  T  think  at  least  it 
does :  if  they  have  agreed  to  give  an  overdraft  they  cannot  refuse 
to  honour  cheques  or  drafts,  within  the  limit  of  that  over  draft, 
wliicli  liave  been  drawn  and  put  in  circulation  before  any  notica 
to  the  person  to  whom  they  have  agreed  to  give  the  overdraft 
that  the  b'init  is  to  lie  withdrawn.  That  effect  I  think  it  has  in 
})oint  of  law  ;  whether  it  has  more  than  that  in  point  of  law  it  is 
unnecessary  to  consider.  Even  if  it  has  no  greater  ett'ect  in  point 
of  law,  it  is  obvious  that  neither  party  would  have  it  in  contem- 
plation that  when  the  bank  had  granted  an  overdraft  it  would 
immediately,  without  notice,  proceed  to  sue  for  the  money ;  and 
the  crutli  is  that,  whether  there  were  any  legal  obligation  to  ab- 
stain from  so  doing  or  not,  it  is  obvious  that,  having  regard  to  the 
cour.se  of  business,  if  a  bank  which  had  agreed  to  give  an  overdraft 
were  to  act  in  such  a  fashion,  the  results  to  its  business  would  be 
(•f  the  most  serious  nature.  It  may  be,  therefore,  that  tlie  i)arties 
siiviply  contracted  upon  the  Ijasis  of  that  state  of  things,  that  there 
is  a  legal  right  throughout  for  the  bank  at  any  time  to  sue  for  the 
money.  But  whatever  the  right  was,  it  seems  to  me  that  that 
right  was  in  no  way  diminished,  but  continued  in  full  force  and 
effect  notwithstanding  the  arrangement  of  the  16th  of  February. 
That  of  course  is  sufficient  to  dispose  of  that  part  of  the  case. 

It  was  asked  by  Mr.  Renshaw  what  was  the  meaning,  then,  if 
the  bank  might  thus  have  sued,  of  saying  that  there  was  to  be  an 
overdraft  until  the  14th  of  March  ?  It  had  the  effect  I  have  just 
described  —  precisely  the  same  effect  as  the  previous  overdraft  had 
—  that,  just  as  before  they  could  not  have  refused  to  honour  drafts, 
within  the  limit,  drawn  and  put  in  circulation  before  they  had 
given  notice,  so  it  appears  to  me  that  between  that  date  and  the 
14th  of  March  they  could  not  refuse  to  honour  drafts  drawn 
within  the  greater  limit,  —  namely  up  to  £53,000,  unless  they  had 
given  notic(i  that  the  overdraft  would  be  withdrawn. 

It  is  not  necessary  to  say  whether  this  agreement  was  entered 
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into  for  valuable  consideiatinn  or  not.  If  it  was  not,  of  course  it 
must  wholly  fail;  but  inasmucli  as  1  think  there  was ''no  agree- 
ment to  give  time  in  the  sense  required,  it  is  not  necessary  to 
inqnire  whether  the  minutes  disclose  a  contract  for  valualile 
consideration   or  not. 

So  nnicli  for  the  tirst  transaction.  The  second  transac^tion  arose 
in  this  way.  At  that  time  the  limit  had  been  reduced  from 
£50,000  to  £45,000.  That  took  place  on  the  9th  of  April,  188U, 
when  there  was  a  resolution :  "  That  the  limit  of  the  account  of 
AVilliam  Rouse  and  Company  for  the  fnture  be  £45,000."  They 
had  reached  that  limit,  and  were  anxious  that  certain  bills  should 
be  met.  The  bills  amounted  to  the  sum  of  £18,000,  and  they  were 
maturing  at  various  dates  from  the  13th  of  August  till  the  18th 
of  November,  1890.  The  firm  were  very  anxious  that  the  bank 
should  undertake  to  meet  those  bills.  The  bank  Avere  unwilling 
to  do  this  without  further  security,  inasmuch  as  it  was  beyond 
the  £45,000  limit.  Upon  that  an  agreement  was  entered  into 
by  which  two  persons  each  becanu;  surety  to  the  extent  of  £2500 
to  the  bank,  and  in  consideration  of  that  the  bank  undertook  that 
if  Messrs.  William  Rou^e  &  Co.  paid  into  the  bank  before  the  30th 
of  September  sums  amounting  to  not  less  than  £10,000,  they  would 
meet  those  bills.     The  security  makes  it  clear  that  no  part  of  it 

was  given  for  the  £45,000 ;  it  was  only  for  such  excess  as 
.[*  896]     tliere  should  be  in  the  amount  *  due  from  the  firm  to  the 

bank  over  £45,000.  The  last  clause  is  in  these  terms: 
"  ft  is  hereby  agreed  and  declared  that  this  guarantee  and  tlie  ha- 
bility  of  the  surety  thereunder  shall  absolutely  cease  and  deter- 
mine when  and  so  soon  as  the  l)alance  owing  by  tlie  said  principals 
to  the  said  coni[)any  shall,  alter  the  ]8th  of  No\eu)lier  next,  be 
reduced  to  tlie  sum  of  £45,000."  No  doubt  it  was  in  the  con- 
templation of  the  parties  tlint  it  would  not  be  until  the  18th  of 
November  that  it  would  b(^  n'duced  to  the  sum  of  £45,000. 
£45,000  was  tht'  hiiiit ;  with  that  limit  the  bank  were  content; 
and  this  was  iui  advance  beNond  that  limit,  and  it  was  because 
they  were  advancing  beyond  thai  limit  that  they  required  this 
fresh  security. 

Now  it  seems  to  me  that  this  entire  agreement  had  relation 
only  to  this  new  advance,  to  this  undertaking  to  meet  those  bills 
which  were  in  excess  of  the  limit,  and  that  it  was  not  intended 
by  any  of  the  parties  to  it  that  it  should  affect  an\  of  l!i"  rii^dits 
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whicli  the  bank  possessed  in  relation  to  the  sum  within  the  limit, 
—  namely,  £45,00U.  Xu  security  was  given  for  that;  the  bank 
uut  nnthiuL;  in  resjiert  of  it;  and  it  would  be  strange  indeed  if 
the  bank,  getting  nothing  in  re.'spect  of  it  because  they  entered 
ujMiii  greater  liabilities,  whicli  greater  liabilities  alone  were  secured 
to  thetn  by  any  fresh  security,  it  shouhl  ])e  held  that  tliey  gave 
up,  or  that  they  intended  to  give  up,  or  that  tlie  debtor  su])posed 
that  they  gave  up,  any  rights  which  they  possessed  in  respect  ot 
the  £45,000.  For  these  reasons  I  think,  on  the  construction  of 
that  document,  the  true  conclusion  as  to  the  intention  of  the 
jiarties  is,  that  upon  that  occasion  also  there  was  no  binding  agree- 
ment to  give  time  as  to  this  £45,000,  which  alone  could  establisli 
the  defence  that  the  appellant  sets  up. 

For  these  reasons  I  move  your  Lordshi})s  that  the  judgment 
appealed  from  be  affirmed,  and  the  appeal  dismissed  with  costs. 

Lord  Watson. — When  two  or  more  persons  bound  as  full 
tlebtors  arrange,  either  at  th(;  time  when  the  debt  was  contracted, 
•or  subsequently,  that,  inter  se,  one  of  them  shall  only  be  liable  as 
a  surety,  the  creditor,  after  he  has  notice  of  tlie  arrangement,  must 
do  nothing  to  prejudice  the  interests  of  the  surety  in  any  question 
with  his  co-debtors.  That  appears  to  me  to  be  the  law  as  settled 
by  the  judgments  of  this  House  in  Oahcki/  v.  Pnslieller  (H.  L.),  10 
I  High  (N.  S.),  548,4  CI.  &  F.  207  (and  in  the  Court  beh)w,  1  L.  J, 
Cli.  204),  and  Overend,  Giirnei/,  cV  Co.  v.  The  Oriental  FinancAal 
Corporation  (L.  R.  7  Ch.  142,  and  much  more  fully,  41  L.  J.  Ch. 
;;;}2),  L.  R.  7  H.  L.  348. 

]  am  not  prepared  to  affirm,  upon  the  evidence  before  me,  that 
tlie  liank  twice  gave  time  to  their  debtors.  In  my  opinion,  all 
that  they  did  on  the  first  occasion  was  to  substitute  a  wider  for 
;i  narrower  limit  of  overdraft  during  a  specified  period.  But,  save 
as  to  its  amount,  the  overdraft  was  to  remain  in  all  respects  the 
same  as  before.  The  terms  upon  which  the  balance  due  was  re- 
coverable underwent  no  alteration.  On  the  second  occasion  there 
is  still  less  ground  for  suggesting  that  time  was  given. 

I 'think  it  right  to  state  tliat,  as  at  present  advised,  I  am  not 
prepared  to  assent  to  the  view  taken  by  two  of  the  learned  Judges 
of  the  Appeal  Court  witli  regard  to  the  effect  of  the  proviso.  See- 
ing that  it  has  become  unnecessary  to  decide  the  point,  1  shall 
not  waste  time  in  discussing  it. 
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I  therefore  concur  in  the  judgment  which  has  been  proposed  by 
the  Lord  Chancellor. 

Lord  Ashbourne.  —  I  entirely  concur  in  the  opinions  which 
have  been  expressed  by  my  two  noble  and  learned  friends  wha 
liave  already  spoken. 

Lord  Macnaghten.  —  I  concur. 

Lord  Morris.  —  I  concur. 

Order  a/ppe(xled  from  affirmed,  and  appeal  dismissed,  with  costs. 

ENGLISH    NOTES. 

The  principle  that  a  .surety  is  discharged  by  what  is  called  '  giving^ 
time  '  is  too  well  settled  to  require  a  lengthy  citation  of  cases.  The 
application  of  the  rule  to  a  bill  of  exchange  has  been  already  shown  in 
the  case  of  Onerend.  Gurney^  &  Co.  v.  Onental  Financial  C'lrparatloit 
(appeal  from  Onental  Financial  Corporation  v.  Overend,  Gurnej/,  Li- 
Co.),  fully  set  forth  as  No.  44  of  ''  Bill  of  Exchange, "  4  E.  C.  576  et  seq. 

Tlie  latter  of  the  above  priucij)al  cases  shows  that,  to  have  this  effect, 
the  giving  of  time  must  be  by  an  agreement  binding  on  the  creditor  s(^ 
as  to  debar  him  from  suing  the  j)rincipal.  And  as  the  rule  of  equity 
is  founded  on  the  jjrinciple  of  jjreserviug  intact  the  rights  of  llie 
suretjs  if  the  agreement  for  giving  time  is  made  under  an  express  con- 
dition that  the  rights  of  the  surety  are  reserved,  the  surety  is  not 
discharged  :  for  his  right  of  recourse  remains  intact.  He  can  at  any 
time  pay  the  debt  and  stand  in  the  position  of  the  creditor  discharged 
from  the  agreement;  or  may,  by  anticipation,  obtain  a  judgment  by 
anticipation  according  to  the  principle  of  Wolmershausen  v.  Gullick 
(12  R.  C.  823).  See,  as  to  the  effect  of  a  condition  that  the  rights  of 
the  surety  are  reserved:  Bateson  v.  Gosling  (1871),  L.  R.  7  C.  V. 
0,  41  L.  J.  C.  P.  53,  25  L.  T.  570,  20  W.  E.  98;  Muir  v.  CrawfonI 
(1875),  L.  K.  2  H.  L.  Sc.  456. 

Where,  however,  the  creditor  actually  releases  the  debtor,  there  can- 
not be  any  effectual  reservation  of  remedies  against  the  surety,  tlxiugli 
language  importing  an  absolute  release  may,  if  such  an  intention 
appears,  be  construed  as  a  covenant  not  to  sue,  leaving  the  ilel'tm- 
open  to  claims  of  relief  against  the  sureties.  See  Com/niercial  Baiik  of 
Tasmania  x.  Jones  (P.  C),  1893,  A.  C.  313,  (52  L.  J.  P.  C.  104,  ^^  L.  'i'. 
776.  And  the  express  reservation  of  the  riglits  of  the  surety  may  be  a 
leasou  for  adopting  this  latter  construction.  See  Webb  v.  Heu-ltf 
(1857),  3  K.  &  J.  438.  It  is  to  be  remembered  that  where  jjersous 
are  joined  in  a  j"int  bond  the  ahsohilc  ideate  of  one  is  :i  releiise   of  nil. 
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iiuleitoiuk'iitly  of  tlie  spociul  doctriiu-  ap[»licable  to  sureties.  Cheetham 
V.  H'l'rd  (1797).  1  Bos.  &  P.  030,  4  II.  II.  741;  Re  Wolmershausett 
<189(t).  «;2  L.  T.  .■')41.  Conii)are  Bh/th  v.  Floxlgnte,  1890,  1  Ch.  337, 
«;.")  1..  T.  :^:\:\.      \\v\  see  note,  1  K.  C.  172. 

AMERICAN    NOTES. 

Large  numbers  of  American  decisions  to  the  effect  that  the  surety  is  dis- 
charged by  a  binding  agreement  by  the  creditor  to  give  time  to  the  principal 
debtor  are  collected  in  Brandt  on  Suretyship  and  Guaranty,  :2nd  ed.  ch.  xiv.  ; 
Baylies  on  Sureties  and  (iuarautors,  pp.  240-257:  21  Am.  &  Eng.  Encycl.  of 
Law,  1st  ed.  pp.  822  et  seq. 

Recent  cases  illustrating  the  scope  of  the  principle  are  United  States  v. 
Americdii  Bondinfj  ic  Trust  Co.,  SO  Federal  Rep.  (U.  S.  Circ.  Ct.)  921; 
Tuoliji  V.  \Voo(h,  122  California,  005  ;  Burnt  v.  Commercial  Bank  of  ( 'edartown, 
J»S  Georgia,  617  ;  Peterson  v.  Stcge,  07  Illinois  App.  117  ;  Williams  v.  Gooc/i, 
73  Illinois  App.  557;  Voris  v.  Shotts,  20  Indiana  App.  220  ;  Olson  v.  Chism, 
21  Indiana  App.  40  ;  Dohn  v.  tlronger,  47  Southwestern  Rep.  619  (Ky. 
iS9S);  Burrus  v.  Daris,  67  Missouri  App.  210;  Olmstead  v.  Latimer.  158  Xew 
York,  olo;  Fronde  v.  Bishop,  49  New  York  Supplement,  955:  Klein  v.  Long. 
50  New  York  Supplement.  419 :  Xihlark:  v.  Champcny.  I'l  Northwestern  Rep. 
402  (S.  Dak.  1897)  ;  McKam//  v.  McNabb.  97  Tennessee.  236 ;  Houston 
V.  Braden,  ;i7  Southwestern  Rep.  407  (Tex.  IS'IO) ;  Merchants'  Bank  v. 
Jiusse/l.  16  Washington,  546  ;  Fir.^t  National  Bank  v.  Parsons,  45  AVest  Vir- 
ginia. 6S8;  Hallockv.   Yankei/.  78  Northwestern  Rep.  150  (Wis.  1899). 

In  Cnioii  Mn'tual  Life  Ins.  ( 'o.  v.  Han  ford,  \i''>  United  State.s.  187.  Mr.  Justice 
<;i;.\Y  speaks  of  ••  the  well  settled  and  faniiliar  rule  that  if  a  creditor,  by  positive 
contract  with  the  principal  debtor,  and  without  the  consent  of  the  surety,  extends 
the  time  of  payment  by  the  principal  debtor,  he  thereby  discharges  the  surety  ; 
because  the  creditor,  by  .so  giving  time  to  the  principal,  puts  it  out  of  the 
power  of  the  surety  to  consider  whether  lie  ..ill  have  recourse  to  his  remedy 
against  the  principal,  and  because  the  surety  cannot  have  the  same  remedy 
against  the  principal  as  he  would  have  had  under  the  original  contract:  and 
it  is  for  the  surety  alone  to  judge  whether  his  jiosition  is  altered  for  the 
worse.   .    .   .'" 

.\nd  in  Brandt  on  Surelysliip  and  Guaranty,  2nd  ed.  sect.  342,  it  is  said; 
••  When  the  obligation  of  the  surety  is  for  the  debt  of  the  principal,  if  the  time 
of  payment  is  with(jut  the  con.sent  of  the  surety,  by  a  binding  agreement  be- 
tween the  creditor  and  the  principal,  extended  for  a  definite  time,  the  surety 
is  di.scharged.  The  reason  is  that  the  surety  is  bound  only  by  the  terms  of  his 
written  contract,  and  if  those  are  varied  without  his  consent,  it  is  no  longer  liis 
contract,  and  he  is  not  bound  by  it.  It  therefore  follows  that  the  fact  that  the 
principal  is  insolvent,  or  that  the  e.xtension  would  be  a  benefit  to  the  surety  if 
he  remained  bound.  m.akes  no  difference  in  the  rule.  ^loreover,  the  surety  has 
a  right  when  the  debt  is  due,  according  to  the  original  contract,  to  pay  it,  and 
innnediately  proceed  asrainst  the  ])rincipal  for  indemnity,  and  he  is  deprived 
of  this  right  by  such  an  extension  of  the  time  of  payment.  As  to  this  rule 
there  is  no  conflict  of  autiiority  among  well-considered  cases.     The  agreement 
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to  give  time  in  order  to  liave  tlie  effect  of  discharging  the  surety  must  be  .sup- 
ported by  a  sufficient  consideration.  Otherwise  the  creditor  is  not  bound  by 
his  agreement,  and  may  at  any  time  enforce  the  collection  of  the  debt,  and  the- 
surety  may  at  any  time  pay  the  <lebt  and  proceed  against  the  principal.  And 
the  rule  is  the  same  if  the  cCeditor  actually  forbears  for  the  length  of  tinni- 
vvliich  he  has  agreed  without  consideration  to  forbear.  It  is  also  well  settled, 
as  a  general  rule,  that  the  mere  passive  delay  of  the  creditor  in  proceeding 
against  the  principal,  however  long  continued,  and  however  injurious  it  nuiy 
be  to  tlie  surety,  will  not  discharge  the  surety.  In  such  case  the  contract  is 
not  changed,  and  the  surety  may  at  any  time  pay  the  debt  and  proceed  agaiiist 
the  principal." 

If  the  creditor,  when  he  gives  time  to  tlie  principal  debtor,  is  unaware  that 
the  relation  of  piincipal  and  surety  exists,  the  surety  is  not  discharged. 
Howell  V.  Ldwrencerille  Mfg.  Co.,  ol  Geoi-gia,  0G3 ;  A  (/new  v.  Merrill.  1(^ 
Minnesota,  308;  Nichols  v.  ]\irsons.  r>  New  Hampshire,  30;  Kaighn  v.  Fulhr. 
14  New  Jersey  Equity,  41!) ;  Elwoott  v.  Deifeiniorf,  o  Barbour  (N.  Y.).  :3n8  l 
Bonnell  v.  Prince,  11  Texas  Civil  App.  399;  Pursony  v.  Harrold,  32  South- 
eastern liep.  1002  (VV.  Va.  1899).  Thus  in  Kaighn  v.  Fuller,  supra,  it  was 
lield  that,  when  one  of  two  obligors  in  a  bond  claims  relief  against  the  holder 
of  the  bond  on  the  ground  that  he  is  a  surety  for  his  co-obligor,  and  tiiat  the- 
creditor  has"- given  time  to  tlie  principal  debtor  witliout  the  consent  of  the 
surety,  and  there  is  nothing  on  the  face  of  the  bond  to  show  the  existence  of 
tlie  suretyship,  the  sui'ety,  to  entitle  himself  to  exemption  from  liability,  nni.-t 
show  that  the  fact  of  suretyship  was  communicated  to  the  creditor. 

It  is  enough  if  the  creditor  knows  of  the  relation  of  principal  and  surety 
prior  to  the  giving  of  time,  though  he  did  not  know  of  it  at  the  time  of  th(^ 
original  contract.  Scoli  v.  Scruggs,  00  Federal  Rep.  (V.  S.  Circ.  Ct.  of  App.) 
721:  Guild  V.  Buller,  127  Massachusetts,  3S(!.  3.S9;  Wheal  v.  Kendall,  (i  New^ 
Hampshire,  504.  Tlie  same  rule  applies,  though  the  relation  of  principal 
and  surety  was  not  created  until  after  the  making  of  the  original  contract. 
Smith  V.  Shcldcn,  35  ]\Iidhigan,  42;   Colgrovc  v,  Talhnan,  07  New  York,  95. 

If,  as  a  i)arL  of  the  agreement  by  which  time  is  given  tlie  principal  debtor, 
the  creditor  expressly  reserves  his  rights  against  the  surety,  the  latter  will  not 
be  disciiarged.  .Jones  v.  Sarchell.  61  Iowa,  520;  Salmon  v.  Clagett,  3  IJland 
Ciianc.  (Md.)  125;  Clagell  v.  Salmon,  5  Gill  &  Johnson  (Md.),  314;  Sohier  v. 
Loring,  6  Gushing  (Mass.),  537;  Hunt  v.  Knox,  34  Mississii)i)i,  055;  Ruder  v. 
Ilobinson,  38  Missouri,  154;  90  American  Decisions,  412;  Uagey  v.  Hill,  75 
i*ennsylvania  State,  108;  15  American  Reports,  583  ;  Viele  y.  Hoag,  24  V(u-- 
inont.  40  :  Exchange  Building  ^-  hirestnient  Co.  v.  Bagless,  !)1  Virginia,  134;  Boston- 
Nat.  Bank  of  Seattle  v.  .hsc,  10  Washington,  185;  Firandt  on  Suretyship  and 
Guaranty,  2nd  ed.  sect.  376.  See  also  Rockrille  Nat.  lUrnl:  v.  Holt,  58  Con- 
necticut, 526;  Morgan  v.  Smith,  70  New  York,  537;  ('alio  v.  Dacics,  73  New 
York,  211,  217;  29  American  Reports,  130.  In  Salmon  v.  Clagell,  supra,  at 
p.  178,  Bland,  C,  said:  "  The  giving  of  time  to  the  principal  debtor,  with  a 
reservation  of  the  remedies,  has,  in  many  cases,  the  appearance  of  absurdity; 
because,  when  distinctly  understood,  it  .seems  to  be  almost  a  flat  contradiction  in 
terms.     Such  a  reservation  of  remedies  in  oiiIt  to  Imld  ihe  snnlv  lioimd  must 
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amount  to  tliis,  that  the  creditor  ai^rees  to  give  time  to  the  debtor;  and  yet,  tliat 
they  both  agree,  Ihal  llio  surety  may,  at  any  time,  force  the  creditor  to  proceed 
against  the  princijial  by  a  bill  <iiu(i  ilinel,  or  by  paying  the  whole  debt,  have 
an  assignment  of  all  lli«  securities,  and  proceed  immediately  himself  against 
the  principal  debtor  :  or  in  any  otlier  mode  autliorized  by  the  assigned  secur- 
ities. Such  an  agreement,  reserving  the  remedies,  might  not,  in  many  cases, 
be  of  the  least  benefit  to  the  principal  debtor;  since  it  leaves  liim  entirely  at 
the  mercy  of  his  surety  ;  yet  if  the  parties  do  so  expressly  contract,  the  surety 
can  have  no  cause  to  complain,  that  the  implied  contract  has  been  altered  or 
impaired,  in  any  way  to  his  prejudice;  and  therefore  he  cannot  be  dis- 
charged."' 

If,  after  time  has  been  given,  the  surety,  with  full  knowledge  of  the  facts, 
agrees  to  pay  tlie  debt,  he  will  be  bound  without  any  new  consideration. 
Kills  V.  Bihl),  2  Stewart  (Ala.),  03;  First  Nal.  Bank-  of  Monmouth  v.  Whitman, 
(56  Illinois,  .'j^l;  Williams  v.  Bond,  75  Indiana.  2SG ;  Porter  v.  Hodenpu?/l,  9 
Michigan,  11  ;  Fowler  v.  Broots,  13  New  Hampshire,  2H) :  Bramble  \.  Ward, 
40  Ohio  State.  267  ;  Parsons  v.  Harndd.  32  Southeastern  Rep.  1002  (W.  Va. 
1899).  But  see,  contra,  Warren  v.  Font,  79  Kmitucky,  1;  Walters  v.  Swallow, 
6  Wharton  (Penn.),  416. 

If,  however,  the  suiety  does  not  know  that  time  has  been  given,  when  he 
makes  a  new  promise,  without  consideration,  to  pay  the  debt,  he  is  not  bound 
thereby,  but  is  discharged  from  liability.  "  Montgomerif  v.  Hnmilton,  43  Indiana, 
451;  Merrimack  County  Bank  \.  Brown.  12  New  Hampshire.  320;  Rochester 
Sa.rin(/s  Bank  v.  Chick,  64  New  Hampshire,  410. 

It  is  well  settled  that,  not  only  the  giving  of  time,  but  any  material  altei'- 
ation  of  the  terms  of  the  conti-act,  without  the  consent  of  the  surety,  will  dis- 
charge the  latter.  "  It  is  a  general  rule  that  any  agreement  between  the 
creditor  and  principal  which  varies  essentially  the  terms  of  the  contract  bv 
which  llie  surety  is  boimd,  without  the  consent  of  tiie  surety,  will  release  him 
from  responsibility."  Hrandt  on  Suretyship  and  (iuaranty,  2nd  ed.  sect.  378. 
Numerous  American  cases  illustrating  this  principle  are  collected  in  Brandt, 
ch.  XV.:  Baylies  on  Sureties  and  (Guarantors,  pp.  260-273  ;  24  Am.  &  Eng. 
Encvcl.  of  Law,  837-844. 


No.  9.  —  COULTHART    v.   CLEMENTSON. 
(1.S79.) 

No.  10.  —  LLOYDS    r.   HARPER. 
(c.  A.  1880.) 

RULE. 

De.4TH  of  the  guarantor  is  not  ipso  facto  a  revocation  of 
;i  continnine  guarantee  ;   but  wliere  the  guarantor  might 
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have  revoked  it  b}'  notice,  although  only  after  a  stated 
period,  it  is  in  effect  revoked  as  to  any  credit  which  may 
be  o;iven  after  the  creditor  has  received  notice  of  the  death 
and  of  the  existence  of  a  will. 

But  where  the  oruarantee  is  of  such  a  nature  that  the 
guarantor  could  not  revoke  it,  as,  for  instance,  if  it  is  given 
for  the  performance  of  obligations  incident  to  a  atafiLs 
acquired  on  the  faith  of  the  guarantee,  it  is  not  revoked  by 
death  of  the  guarantor,  or  by  consequential  notice. 

Coulthart  v.  Clementson. 

5  Q.  B.  D.  42-48  (s.  c  49  L.  .J.  Q.  H.  204 ;  41  L.  T.  798  ;  28  W.  R.  .{55). 

[42]       Principal  and  Surety.  —  Guarantee,  continuing.  — Notice  uf  Death   of 
Guarantor.  —  Uevocution. 

A  contiiiuirig  guarantee,  in  the  absence  of  express  provision,  is  revoked 
as  to  subsequent  advances  by  notice  of  tlie  death  of  the  guarantor. 

Case  reserved  by  Rowen.  J.,  at  tlie  Ii\erpool  Summer  Assizes, 
1879,  for  further  consideration. 

The  miture  of  the  action,  facts  of  the  case,  and  the  arguments, 
sufficiently  appear  from  the  judgment. 

Dec.  4.     Chanuell,  for  the  plaintitV. 

C.  "Russell,  Q.  C,  and  Cromptou,  tor  the  defendants. 

Chir.  adt.  rult. 

[*43]        *  Dec.  9.     The  following;  judgment  was  delivered:  — 

BowKN.  J.  —  This  is  an  action  l)rouglit  liy  a  bank  ujion  u  con- 
tinuing guarantee  against  the  e.xccutor  of  a   deceased  guaraiiior. 

Messrs!  K.  &  J.  ('lemcntson,  cotton  brokers  and  spinners  in  thf 
<-ounty  of  Chestei-,  liad  a  l)ankiiiii  account  w  illi  the  l)aiik  of  wiiich 
tlie  plaintiff  is  the  registered  jiulilic-  oHicci'.  In  the  year  1867  the 
bank  required  security  for  the  advances  wbicb  were  likely  to  ])e 
made  to  Messrs.  E.  &  J.  (Jlementson,  ami  on  the  24th  of  August, 
1867,  a  written  guarantee  was  executed  by  Nathaniel  Lawton,  the 
deceased,  and  the  defendant  Jose))li  M.  Clementson,  win)  is  now 
Nathaniel  Lawton's  executor  (and  sued  as  such). 

The  material  part  of  the  guarantee  is  as  follows :  — 
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"  We,  tli(;  iiiidersiifiied,  Jo.S('})li  Moxon  Clementson,  of  Dukin- 
tield,  in  Llic  county  of  (^'liester,  cotton-spinner,  and  Nathaniel 
Lawton,  of  Micklehurst,  ikinnel  nuinufacturei-,  do  liereby  jointly 
and  severally  undertake  and  agree  to  guarantee  to  tlie  proprietors 
of  or  partners  in  tlie  said  l)anking  co-partnership  for  the  time 
being  the  due  and  i)unctual  payment  when  required  of  all  sucli 
sums  of  money  as  nitty  have  been,  or  may  l)e  from  time  to  time, 
advanced  or  ])aid  by  or  from  the  said  banking  co-partnership,  or 
whicli  the  same  co-partnershi[)  may  have  already  paid,  or  become 
liable  to  })ay,  or  may  hereafter  pay  or  become  liable  to  pay  for  or 
on  account  of  the  said  Edward  and  John  Clementson,  or  their 
order,  on  any  account  whatsoever,  with  interest,  commission,  and 
other  banking  charges  upon  such  sums.  .  .  .  And  we  jointly  and 
severally  further  agree  as  follows,  namely,  that  this  guarantee  or 
engagement  shall  be  considered  a  continuing  guarantee,  and  shall 
not  be  withdrawn,  l)ut  shall  continue  in  full  force  until  three 
months  after  notice  to  the  manager  of  the  said  banking  co-partner- 
ship in  Ashton-under-Lyne  in  writing  under  our  hands  of  uur 
intention  to  discontinue  or  determine  the  same." 

Advances  were  duly  made  by  the  bank  under  this  guarantee 
down  to  the  death  <jf  the  testatcn*,  Nathaniel  Lawton,  on  the  19th 
of  December,  1875,  at  which  date  the  firm  of  Messrs.  1^.  &  J. 
Clementson  were  considerably  indebted  to  the  bank.  It  was 
admitted,  however,  that  sufficient  sums  of  money  after  notice  of 
the  death  had  been  paid  into  the  account,  and  generally  appro- 
priated to  th(^  current  account,  to  cover  any  balance  which 
was  in  *  fact  owing  at  the  date  either  of  the  death  di'  of  [*  44] 
such  notice.  Upon  the  other  hand,  if  the  guarantee  was 
not  determined  in  law  by  death  or  notice  of  the  death  of  the 
testator,  it  was  admitted  that  the  bank,  who  continued  their 
advances  up  to  May,  1878,  to  the  firm  of  E.  &  J.  Clementson,  were 
entitled  to  recover  under  this  guarantee  a  large  sum  of  £.3000  or 
thereabouts,  which,  in  case  of  difference,  is  to  be  settled  hereafter 
by  a  referee. 

The  cause  was  tried  l)et'ore  myself  and  a  s])ecial  jury  at  Liver- 
])ool,  when  it  was  agreed  that  the  jury  should  be  discharged,  and 
that  tlie  (,'ourt  should  have  power  to  draw  all  reasonable  inferences 
of  fact. 

The  evidence  as  to  what  had  passed  between  the  bank  and  tin; 
defendant  as  Nathaniel  Lawton's  executor,  after  Nathaniel  Lawton's 


6G6  I'lnNC'lJ'AL    \SD    .SLKETV. 


No.  9.  —  Conlthart  t.  Clementson,  5  Q.  B.  D.  44,  45. 


death,  is  not  very  clear.  From  a  feeling  of  mutual  co\irtesy  the 
parties  refrained  from  cross-examiiuitiou  of  one  another  at  the 
ti-ial. 

h  appeared  that  the  bank  knew  of  the  death  of  Mr.  Lawton, 
but  had  received  no  written  notice  of  it  addressed  specially  to 
themselves.  On  the  12th  of  February,  1S76,  however,  the  de- 
fendant as  executor  had  published  in  the  proper  newspapers 
advertisements  under  22  &  2o  Vict.  e.  of),  requiring  the  creditors 
vi  the  deceased  Nathaniel  Lawton  to  send  in  particulars  of  claims 
to  the  solicitors  of  the  executors  on  oi'  before  the  14tli  of  May, 
1876.  The  bank  and  their  oflicers  were  cognisant  of  this  adver- 
tisement, as  well  as  of  Nathaniel  Lawton's  death. 

Under  tlie  testator's  will  onii-third  of  his  estate  was  to  be  in 
trust  for  the  children  of  the  testator's  sister  Sarah  who  should 
attain  twenty-one  years  in  equal  shares,  one-third  for  the  children 
of  his  deceased  brother  John  Lawton  who  should  attain  twenty- 
one,  and  the  remaining  one-third  to  the  brother  of  the  testator, 
M.  H.  Lawton.  Some  of  the  children  were  minors.  M.  H. 
Lawton,  before  any  claim  made  by  the  bank,  got  his  share  and 
spent  it. 

It  was  admitted  that  the  bank  knew  who  were  the  executors, 
iMid  that,  without  knowing  the  terms  yf  the  will,  the  bank  knew 
that  the  estate  was  going,  oue-tliii'd  of  it  to  the  testator's  brother, 
and  two-thirds  to  the  children  of  the  testator's  brother  and  sister, 
some  of  whom  were  infants. 

The  defendant,  who  was  a  brother  of  the  partners  in  the 
[*45]  guaranteed  *  Ib'ni,  Mcssr-.  K.  iV-  J.  ('lementson,  had  become 
liable  to  tlie  l)auk  as  a  guaiantor  jointly  and  si^verally  with 
Xathauicl  Lawton  ijnder  the  guarantx'e  in  (picstion.  Jlc  called  at 
the  bank  shortly  after  the  a])])eaninc('  (jf  the  adNcriiscmenls,  and 
saw  the  manager,  Mr.  CoulthaiL  The  following  is  the  account 
given  by  the  defendant  of  the  int(!r\  iew  :  ■  1  went  to  the  hank  to 
sec  if  they  could  ;i(l\aiice  some  uuaiey  on  a  large  public  l)uilding, 
the  Conservative  Hall,  and  Mr.  Coulthart  agrt'cd  to  do  so.  'Ihen 
he  .said,  '1  .sec  by  the  notice  in  the  I'aper  thai  vour  hrolher-iu-law 
is  (h-ad.  Do  v<iu  know  that  you  are  ies])onsihle  I'o)-  t.'JOOO  ; '  ;ind 
I  was  not  aware  of  it,  but  was  (piite  agreeable  to  be  s(t,  knowing 
my  brother  to  be  in  good  cii-cumstances.  Tie  asked  nie  how  {hey 
■were  doing.  T  told  him  1  knew  all  their  alfairs,  aiul  told  hin:  they 
were  doing  as  well  as  they  could  be  doing  at  the  time.     That  is  all 
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that  passed  to  the  be.st  of  luy  recollection.     We  should  never  have 
paid  the  .sliai\'  out  il'  we  had  thought  it  was  subject  to  liability." 

Tilt'  del'eiidaui  was  not  cross-e.xaniined,  but  it  was  stated  on 
liehalf  of  the  bank  that  Mr.  Coulthart's  recollection  of  the  con- 
versation dilfered  from  the  defendant's,  and  by  consent  a  written 
memorandum  of  the  interview  made  by  Mr.  Coultliart  at  the  time 
was  put  in  as  contaiiiiuLi-  the  substance  of  the  evidence  which  Mr. 
Coulthart  was  prepared  to  give,  and  was  to  be  taken  as  if  he  had 
actually  deposed  to  it. 

The  memorandum  was  as  follows  :  — 

"Mr.  Clementson  called,  and  said  he  would  sign  a  new  letter  of 
■guarantee  for  £4000  or  allow  the  existing  ones  to  continue,  as 
might  be  most  agreeable  to  the  directors." 

In  May,  1(S78,  the  guarantee  iirm,  Messrs.  K.  &  J.  Clenumtsou, 
fell,  as  I  have  stated,  into  ditfit'ulties.  The  bank  to  wIkuu  they 
■were  indebted  heavily  for  advances,  exceeding  the  amount  of  the 
guarantee,  claimed  under  the  guarantee  to  be  repaid  the  same 
bv  the  defendant  as  executor  of  the  testator,  and  brought  this 
action. 

For  the  defendant  it  was  contemled  that  the  testator's  estate 
was  not  liable  for  any  advances  made  after  the  testator's  death,  or, 
at  all  events,  after  the  bank  received  notice  of  his  death.  For 
the  liank  il  was  argued  that  no  notice  was  given  which  was  equiv- 
alent to  a  notice  of  the  withdrawal  of  the  guarantee,  and 
that  *  the  proper  inference  to  be  drawn  from  these  facts  [*  46] 
was  that  the  bank  had  a  right  to  and  did  still  suyipose  that 
the  guarantee  was  to  continue. 

If  it  were  established  that,  after  the  death  of  llu'  testator  the 
parlies  had  dealt  together  on  the  footing  that  the  guarantee  was 
at  an  end,  the  case  of  f/mriss  v.  Favxdt,  \..  11.  IT)  Eq.  oil,  8  Ch.  Still, 
would  apply,  and  the  liank  would  not  i)r  liable.  P>ut  I  d(j  not 
decide  this  case  on  that  ground,  though  T  am  not  convinced,  on 
the  present  materials  alone,  that  tiic  liank  may  not,  alter  the 
testator's  death,  have  been  looking  to  ilie  defendant's  liability  as 
joint  and. several  guarantor  on  lli<'  guarantee,  and  ha\-e  considered 
the  guarantee  detfrmined  as  regards  the  testat'u-  and  his  estate. 

It  is  possible,  on  the  other  hand,  that  the  executor  himself  sup- 
posed the  guarantee  to  be  at  an  end,  while  the  bank  entertained 
no  detinite  opinion  on  the  subject.  It  would  he  diMicult  for  nie  to 
express  any  clear  view^  about  the  matter,  as  the  evidence  leaves  mk^ 
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still  ill  some  doubt  about  it.     It  is  not  necessary,  if  my  judgment 
be  well  fouinled,  lo  dei-ide  the  point. 

I  am  of  opinion  that  the  notice  with  which  the  bank  in  tlu^ 
pre.sent  case  was  affected  amounted  to  a  disciuitinuance,  so  far  as. 
future  advances  were  concerned,  of  the  guarantee.  A  guarantee 
like  the  pn?sent  is  not  a  mere  mandate  or  authority  revoked  /y;.sY/ 
facto  by  the  deatli  of  the  guarantor.  It  is  a  contract,  iiiul  tlu' 
(juestion  from  what  time  and  on  what  notice  it  ceases  to  cover 
advances  is  a  ([uestion  of  construction  of  the  contract  itself.  In 
the  case  of  such  continuing  guarantees  as  the  present,  it  has  long 
been  miderstood  that  they  are  liable,  in  the  absence  of  anything 
in  the  guarantee  to  the  contrary,  to  Ijc  withdrawn  on  notice- 
Various  explanations  have  been  offered  of  this  reasonable,  tliongli 
implied,  limitation.  The  guarantee,  it  has  been  said,  is  divisible 
as  to  each  advance,  and  ripens  as  to  each  advance  into  an  irrevo- 
cable promise  or  guarantee  only  when  the  advance  is  made.  This 
explanation  has  received  the  sanction  of  the  Conrt  of  Common 
Pleas  in  the  case  of  Ojfonl  v.  Duv'm,  12  C.  W  (N.  S.)  748,  31  L.  J.  (!. 
P.  319.  Whether  the  exidanation  be  the  true  one  or  not,  it  is  now 
established  by  authority  that  such  cctntinuing  guarantees 
[*  47]  can  be  withdrawn  on  notice  during  the  *  lifetime  of  the 
guarantor,  and  a  limitation  to  that  effect  must  be  read,  so 
to  speak,  into  the  contract.  Put  what  is  to  happen  on  his  death  ? 
I<  the  f'uarantee  irrevocabk'  and  to  go  on  forever?  It  would  be 
absurd  to  refuse  to  read  into  the  lines  of  the  contract  in  order  to 
protect  the  di^ad  man's  estate  a  limitation  wliicli  is  nnul  into  it  to 
protect  him  while  lie  is  alive.  On  the  argument  of  the  ])resent 
case  it  was  virtually  conceded  that  the  provision  as  to  thrcie 
montlis'  notice  relating  only  to  the  guarantor's  life,  and  there 
being  luj  corresiionding  i)rovision  as  to  the  notice  to  be  given  on 
his  death,  the  guarantee  could  be  legally  determined  at  any  time 
after  the  guarantor's  death  by  a  ])ro])(M-  notici^  to  that  effect.  Put 
there  remain.s  the  question  what  is  tlie  ])id]M'v  notice  to  be  given. 
To  answer  this  question  we  must  consider  tlie  change  which  the 
guarantor's  death  has  effected  in  I  lie  situation.  The  notice  cannot 
any  longer  be  giv(m  by  the  guarantor.  He  is  dead.  The  executor 
of  liis  will  is  ffuardian  of  his  estate,  and  if  notice  is  to  lie  given  bv 
any  one,  the  executor  w(»nld  s(M'm  the  person  to  gixc  it.  Ibit  must 
the  executor  give  special  notice  that  the  guarantee  is  witlidrawn; 
or  i<  it  not  eiioui^h    that   the  bank   sliould    ])e  warned  of   ilie   death 
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r)f  the  testator  and  tiic  devolutiou  of  his  estate  to  others  '.  In 
many  cases  the  executor  lias  no  option  to  elect  to  continue  the 
guarantee.  Surely  it  would  in  such  cases  he  idle  to  insist  on 
special  forms  of  withchawal  of  a  guarantee  which  uohody  has  a 
riulit  to  continue.  Notice  of  the  death  and  of  the  existence  of 
a  will  is  notice  of  the  existence  of  trusts  which  may  1)0  inicompati- 
dc  with  the  continuance  of  the  guarantee.  If  iudeud,  undci'  the 
testator's  will,  the  executor  has  the  option  of  continuing  \\v 
guarantee,  then  from  the  absence  of  any  speciKc  notice  of  with- 
•drawal,  the  hank  may,  perhaps,  in  spite  of  notice  of  the  dciath, 
properly  assume,  as  against  the  estate,  that  the  guarantee  is  not 
-to  be  determined.  But  if  tjie  executor  has  nr>  option  of  the  soit, 
then,  in  my  opinion,  the  notice  of  the  death  of  the  testator  and  of 
the  existence  of  a  will  is  constructive  notice  of  the  determination 
as  to  future  advances  of  the  guarantee.  The  bank  from  that 
moment  are  aware  that  the  person  who  could  during  his  lifetime 
have  discontinued  the  guarantee  by  notice  cannot  any  longer  be  a 
giver  of  notices  ;  that  his  estate  has  passed  to  others,  who  have 
trusts  to  fultil,  and  it  is  easy  for  them  to  ascertain  what 
those  *  trusts  are.  If  these  trusts  do  not  enable  the  [*  48] 
executor  to  continue  the  guarantee  then  the  bank  has  con- 
.structive  notice  that  the  guarantee  is  withdrawn.  If,  indeed,  th(> 
contracting  parties  desire  that  on  the  death  of  the  guarantor  a 
special  notice  shall  be  necessary  to  determine  the  guarantee,  they 
can  so  provide  in  the  guarantee  itself ;  and  such  a  provision  will, 
of  course,  bind  the  estate.     Here  there  is  no  such  provision. 

Judgment  will,  therefore,  be  entered  for  the  defendants,  with 
costs.  Judgment  for  the  defendants. 

Lloyd's  V.  Harper. 

16  Ch.  1).  290-322  (s.  c.  .'30  L.  J.  Cli.  UO  ;  4.'5  L.  T.  481  ;  29  W.  K.  4r)2). 

[This  case  will  be  found  reported  as  No.  12  of  "  Action  "  (llirTirr 
OF),  1  11.. C.  686.] 

ENGLISH    NOTES. 

The  judgment  of  Bowkn,  J.,  i.s  criticised  bv  IvoMKit,  J.,  in  In  /•« 
Silvester,  Midland  Balhvat/  Co.  v.  Silvester,  1895.  1  Cli.  573,  64  L.  J. 
Ch.  390,  72  L.  T.  283,  43  W.  R.  443;  and  the  learned  Judge  there  hold 
that,  where  a  joint  and  several  guarantee  provided  that  '•  the  obligors  or 
Any   one   or  more   of    tlicui  or  their    res])ectivt'    rei)re.'<entativcs   miglit 
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determine  their  or  liis  liaMlity  by  a  uiontli's  notice  in  writing," 
the  obligation  was  not  determined  by  mere  notice  of  tlie  death, 
although  expressly  given.  IJnt  in  the  Irish  case  of  Dmld  v.  IVhflan, 
1897,  1  Ir.  R.  57;").  the  Vioe-Chancellor  followed  the  decision  of 
BowEN,  J.,  and  held  tliat  guarantee  by  a  [tartner  of  a  partnership 
account  was  determined  when  the  creditor  got  knowledge  of  the  deatli, 
although  the  guarantee  was  expressed  to  be  a  continuing  one  "  not- 
withstanding any  change  in  the  partnership." 

AMERICAN   NOTES. 

The  contract  of  suretyship  is  generally  not  terminated  by  the  death  of  the 
surety.  "  When  the  engagement  of  a  surety  is  a  contract,  and  not  a  bare 
authority,  it  is  not  usually  revoked  by  his  death,  and  his  estate  remains  liable." 
Braudton,  Suretyship  and  Guaranty,  1st  ed.  sect.  113.  Thus  the  liability  in- 
curred by  a  surety  on  a  guardianship  bond  is  not  discharged  by  his  death,  but 
continues  for  the  full  term  of  the  guardianship.  Moore  v.  Wall  is,  IS  Alabama. 
4.58.  In  Green  v.  Young,  8  Greenleaf  (Me.),  14,  where  a  party  had  become 
surety  for  a  deputy  sheriff,  his  estate  was  held  liable  for  misfeasance  (;f  the 
deputy  occurring  more  than  three  years  after  the  suiety's  death.  See  also 
Hechl\.  Weaver.  34  Federal  Rep.  (U.  S.),  Ill;  Hightower  v.  Moore,  4G  .Ala- 
bama, 387  ;  Rapp  v.  Phoenix  Ins.  Co.,  113  Illinois,  390;  55  .^merican  Re- 
ports, 427  ;  Roijnl  Ins.  <^o.  v.  Dnries,  40  Iowa,  469 ;  Richardson  v.  Draper, 
87  New  York,  337;  Holthansen  v.  Kells,  45  New  York  Supplement,  471;. 
White  V.  Commonwealth,  39  I'ennsylvania  State,  167  ;  Shackumaxon  Bunt  v. 
Yard,  150  Pennsylvania  State,  351 ;  30  American  State  Rep.  807. 

In  cases  of  guaranty  of  the  payment  of  money  by  a  third  party,  the  Amer- 
ican cases  do  not  leave  it  entirely  clear  under  what  circumstances  the  death  of 
the  guarantor  will  revoke  the  guaranty.  In  Knott.'<  v.  Butler.  10  Richardson 
Eq.  (S.  Car.),  143,  it  was  held  that  a  guaranty  of  the  payment  of  all  the 
notes,  &c.,  to  be  made  by  a  certain  firm,  to  remain  in  force  till  revoked  by 
written  notice,  was  not  revoked  by  the  death  of  the  guarantor. 

In  Hunfs  Appeal,  105  Pennsylvania  State,  128,  it  was  held  that  a  covenant 
made  by  a  decedent  in  his  lifetime,  by  which  he  bound  himself  "to  be  respou- 
sible  for,  and  guarantee  the  payment  of"  the  interest  on  a  mortgage  until  the 
mortgaged  premises  shoidd  be  so  improved  as  to  constitute  adequate  security 
for  the  mortgage  debt,  survives  the  death  of  the  covenantor,  and  can  be  en- 
forced against  his  per-sonal  representatives  so  as  to  recover  interest  accruing 

thereafter. 

In  Kernoihan  v.  Miirrai/.  Ill  New  York,  -306,  where  it  was  decided  that  a 
sjuarantee  that  a  certain  ])er.'^on  should  receive  seven  per  cent  annual  dividends, 
so  long  as  lie  held  certain  stock._  was  not  terminated  by  the  death  of  the  g;:.:r- 
antor,  the  Court  said:  "There  are  cases  cited  holding  that  a  continuing 
guaranty  of  advances  to  be  made  to  a  third  party,  in  the  absence  of  any 
express  provision,  is  revoked  as  to  subsequent  advances  by  the  death  of  the 
guarantor  and  notice.  (Coulthart  v.  Clementson,  L.  R.  5  Q.  B.  D.  42;  Hnrriss 
v.  Fawcelt.  L.  R.  15  Eq.  Cas.  311.)     The.se  ca.ses  stand  upon  a  perfectly  equit- 
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;ible  principle,  each  advance  constituting  a  fresh  consideration.  But  a  guar- 
iinfy  creating  a  continuing  pecuniary  obligation,  the  consideration  for  which 
is  entire,  and  given  once  for  all,  is  verj'  different,  and  it  would  be  very  in- 
equitable to  iiold  that  it  was  terminated  by  the  death  of  the  guarantor,  unless 
this  intention  is  phiinly  expressed  in  the  guaranty  itself.  (Lloi/ds  v.  Harprr, 
L.  R.  16  Ch.  Div.  -iiiO.)  " 

See  also  Janin  v.  Browne,  59  California,  37  ;  Menard  \ .  Scudder,  7  Louis- 
iana Annual,  385;  50  American  Decisions,  610 ;  and  a  note  in  22  Americau 
State  Reports,  Sll. 

In  Massachusetts,  it  has  been  decided  that  a  guaranty  of  the  payment  by 
another  of  the  price  of  goods  to  be  sold  in  the  future,  is  revoked  by  the  death 
of  the  guarantor.  Hi/litnd  v  Habick,  150  Massachusetts,  112.  See  also  Home 
National  Bank  of  Chicayo  v.  Waterman,  30  Illinois  App.  535;  National  Eaf/le 
Bank-  V.  Hunt,  16  Rhode  Island,  118  ;  Miclufjan  State  Banlc  v.  Leavenworth ,  28 
Vermont ,  209. 

fn  National  Eagle  Bank-  v.  Hunt,  supra,  the  Court  drew  the  following  dis- 
tinction :  '•  (luaranties  have  been  divided  into  two  classes:  one  where  the  con- 
sideration is  entire,  that  is,  where  it  passes  wholly  at  one  time ;  the  other,  where 
it  passes  at  different  times,  and  is,  therefore,  separable  or  divisible.  The 
former  are  not  revocable  l)y  the  guarantor,  and  are  not  terminated  by  his 
death  and  notice  of  that  fact.  .  .  .  The  latter,  on  the  contrary,  may  be  re- 
voked as  to  subsequent  transactions  by  the  guarantor,  upon  notice  to  that 
effect,  and  are  determined  by  his  death  and  notice  of  that  event." 


PROFIT   A   PRENDRE. 

See  No.  6  of  "  Custom,"  8  K.  C.  .'J.-J"  et  se<j.  ;  No.  14  of  "  Easement,"  10  R.  C.  245 
tt  seq. 


PUBLIC   DOCUMENT 

STURLA  AND   OTHERS   v.   FEECCIA  AND   OTHERS. 

(H.  L.  1880.^ 

RULE. 

To  make  a  document  a  "  public  document "  so  as  to  be 
evidence  of  the  facts  stated  in  it,  the  document  must  be 
made  in  the  course  of  a  public  inquiry  by  a  public  oflficer, 
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and  be  kept  as  a  |)ul)lic  record  for  the  information  of  all 
persons  concerned. 

Sturla  and  others  v.  Freccia  and  others. 

5  Apj).  Cas.  G23-650  (s.  c.  oO  L.  J.  Ch.  86  ;   4::  L.  T.  209  :  :>!)  W.  E.  ^17). 

[623]  Evidence.  —  Public  Docum> )il.  —  Stafeincnts  in. 

The  report  of  a  committee  appointed  by  a  puiiJic  department  in  a  foreig;n 
.'^tate,  though  addressed  to  that  department  and  acted  on  by  the  government, 
is  not  necessarily  admissible  in  the  Courts  here,  ^9.  evidence  of  all  the  facts 
stated  therein. 

M.,  the  consul  in  London  for  the  then  (ienoese  Government.  ap])lied  in 
1789  to  his  government  to  receive  the  rank  and  employment  of  diplomatic 
agent  here.  The  Executive  Government  (Collef/ii)  i-ef erred  the  application  to 
a  committee  called  the  Giunta  della  JMarina  to  incjuire  into  the  propriety  of 
the  propo.sed  change  of  appointment,  and  into  M.'s  fitness  for  thepostof  diplo- 
matic agent.  The  Giuntu  reported  favourably  on  both  points.  In  the  course 
of  the  report  the  Giunta  described  him  as  "  a  native  of  Quarto  of  about  forty- 
five  years  of  age."  He  was  appointed  in  179(1,  and  died  in  England  in  1803. 
His  only  child,  a  daughter,  died  here  in  1S71  without  any  known  relations. 
Her  property  was  taken  possession  of  by  the  Crown,  but.  on  a  process  insti- 
tuted here,  a  decree  was  made  directing  payment  of  the  fund  to  certain  persons 
of  the  Freccia  family,  who  claimed  to  be  next  of  kin,  and  whose  claim  was 
founded  on  an  allegation  that  M.  had  been  born  at  St.  Ilario  near  Genoa  in 
1735.  Other  persons  then  claimed  to  be  next  of  kin,  asserting  that  M.  had 
been  born  at  Quarto  in  1744.  In  a  suit  between  these  two  sets  of  claimants 
the  report  of  the  Giunta  was  tendered  in  evidence  as  fixing  the  real  place  and 
time  of  M.'s  biith  :  — 

Held,  that  it  was  not  admissible  for  that  purpose. 

Per  Lord  Blackbi'hn:  —  "  A  public  document  "  means  a  document  that 
is  made  for  the  purpose  of  the  public  making  use  of  it  —  especially  where 
there  is  a  judicial  or  quasi-judicial  duty  to  inquire.  Its  very  object  must  be 
that  the  public,  all  persons  concerned  in  it.  may  have  access  to  it. 

Appeal  against  a  decision  of  the   Court  of  Ajjpeal,  wliich  had 
affirmed  a  previous  decision  of  Vice-Cliancellor  Malins. 
[*  624]   *  The  following  summary  of  tlie  facts  is  all  that  is  neces- 
sary foi-  the  present  report. 
A  Mrs.  Mangini  Brown  died  in  London  intestate  on   the  2Lst 
of    December,    1871,   leaving    personal    estate    to    the    amount    of 
£200,000.     Slie  was  a  widow  nl)ove  ninety-tliree  ^cars  of  age.     It 
was  not  known  whether  she  had  any  relatives,  and  lier  estate  was 
therefore  taken  possession  of  by  the  then  Solicitor  to  the  Treasury, 
Mr.    Gray,  on  behalf   of   the    Crown.     A  suit  was    subse(iucntly 
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instituted  by  persons  of  the  Freccia  family,  who  claimed  to  be 
Mrs.  Brown's  next  of  kin.  Mrs.  Brown  was  the  daughter  t>f 
Antonio  Mangini,  who  in  the  early  part  of  his  life  had  been  consul 
in  Loudon  for  the  Ligurian  Jiepublic,  and  in  March,  1876,  the 
Chief  (Jlerk  (to  whose  examination  the  title  of  the  clairaauts  had 
been  referred)  made  his  certificate  declaring  that  Antonio  Mangini 
was  a  native  of  the  village  of  St.  Ilario  near  Genoa,  and  was,  in 
1735,  baptized  there  as  Antonio  Mangini,  the  son  of  (liovanni 
Battista  Mangini,  and  that  the  members  of  the  Freccia  family 
were  the  next  of  kin.  The  Court,  on  farther  consideration,  made 
an  order  in  favour  of  that  family.  Before  that  order  was  acted  on 
fresh  claimants  appeared,  now  represented  by  Madame  Sturla  and 
the  other  appellants,  and  the  case  they  set  up  was  that  the 
consul  was  one  Antonio  Maria  Mangini,  and  was  born  at  Quarto, 
near  Genoa,  in  1744.  On  reference  of  this  new  claim  to  the  Chief 
Clerk  for  examination,  he  reported  adversely  to  it,  and  the  Court 
then  made  a  fresh  order  on  the  original  certificate,  and  some  of  the 
fund  was  paid  out  under  this  order. 

An  action  {Sturla  v.  Freccia)  was  then  brought  to  determine 
these  adverse  claims,  and  the  chief  point  in  dispute  related  to  the 
identity  of  Antonio  Mangini  and  the  place  of  his  birth,  whether 
St.  Ilario  or  Quarto.  On  the  evidence  proposed  to  be  given  in 
that  action,  the  present  question  arose. 

It  appeared  that  on  the  26th  of  June,  1789,  Consul  Mangini 
applied  to  his  government  to  be  appointed  the  diplomatic  agent 
of  the  Eepublic.  The  letter  of  the  Consul,  making  the  appli- 
cation, was  referred  by  the  Collegii  to  the  Gimita  della  Mariiia. 
This  (liunta  was  a  body  of  officials  consisting  of  three  members, 
one  selected  from  the  senate  and  two  others  from  the  Camera  or 
linance  division  of  the  government.  The  report  of  the 
Griunta,  *  dated  in  March,  1790,  began  by  referring  to  the  [*  62o^ 
details  of  the  business  reipiired  to  be  performed  in  London, 
and  stated  how  much  more  advantageous  it  would  l)e  for  the  gov- 
ernment, if  that  business  was  entrusted  to  a  diplomatic  agent  than 
merely  to  a  consul,  who  held  no  diplomatic  position.  It  then 
referred  to  some  occasions  on  which  Antonio  Mangini  had  well 
exerted  himself  in  the  busim'ss  of  the  government,  spoke  of  his 
disinterestedness  in  nol  ha\  ing  his  postage  expenses  repaid  him, 
and  mentioned  that  it  had  again  been  commanded  to  obtain  more 
prt'cise  information  respecting  ^langini,  and  proceeded  thus:  "  (,'on- 
vor..  XXI.  —  4:> 
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^ul  ^laiigini  is  a  native  of  Quarto,  aged  about  forty-five,  of  civil 
extraction,  and  while  still  young,  wishing  to  try  his  fortune 
abroad,"'  went  to  Lisbon,  engaged  in  commerce  there,  then  went  tn 
London  ami  engaged  in  commerce  there;  and  the  report  went  on 
to  give  details  of  his  life  here,  saying  that,  "  Every  Genoese  who 
arrives  in  London  and  incjuires  about  him  is  treated  by  him  with 
courtesy"  (" /o  tratta  coti  projjrietd"),  and  it  gave  details  of  his 
becoming  rich,  living  in  good  style,  and  speaking  several  languages, 
and  concluded  by  recommending  him  for  the  appointment  of 
diplomatic  agent.  He  was  appointed  by  a  letter  patent  signed  l)y 
Borelli,  Secretary  of  State,  and  dated  the  16th  of  April,  1790;  and 
he  lived  here  till  his  death,  which  happened  in  1803.  This  report 
of  the  Giunta  was  offered  as  evidence  to  prove  that  the  Consul 
had  been  born  at  Quarto.  Its  reception  was  objected  to,  and  Vice- 
Chancellor  Malins  declined  to  receive  it  as  "evidence  as  to  the 
place  of  the  birth  or  the  age  of  the  Consul."  The  decision  of  the 
Vice-Chancellor  was  affirmed  by  the  Lords  Justices,  and  hence 
this  appeal. 

Mr.  J.  Pearson,  Q.  C,  and  Mr.  Wills,  Q.  C.  (Mr.  Edward  Beau- 
mont was  with  them),  for  the  appellants  :  — 

The  Court  below  wrongly  rejected  a  document  which  on  every 
lesal  ground  was  admissible  in  evidence.  There  could  be  no 
reasonable  ground  for  doubting  that  it  was  a  perfectly  genuine 
document.  Assuming  that  to  be  so,  then  it  w^as  admissible  by  the 
laws  of  this  country  as  a  report  made  by  ])ublic  officers  to  their 
superiors,  upon  a  matter  wdiich  concerned  the  public  service  of  the 
country,  and  which  had  been  referred  to  them  for  inquiry. 
[*  G26]  The  *  re]M)i-t  was  therefore  essentially  a  ])ublic  document, 
and  requii-ed  that  credit  should  be  given  to  its  statements. 
[Lord  Blackburn. — The  (jiuida  satisfied  itself  that  ]\Iangiui  was 
a  respectable  person  lit  to  be  ])ut  into  the  enii)loym('nt  he  asked 
for,  that  was  the  matter  specially  referred  to  the  Giunta,  —  do  you 
say  that  that  makes  all  the  rest  of  the  document  admissible  in 
evidence  ?]  Certainly.  The  document  is  a  public  document  and 
the  whole  of  it  is  admissible.  The  government  acted  upon  it. 
The  report  was  part  of  the  transaction  of  the  appointment  to  the 
office,  and  so  admissible.  Collins  v.  Maule,  8  C.  &  P.  504.  The 
certificate  of  the  Secretary  at  War  has  been  received  to  prove  that 
a  man  Avas  a  serjeant  in  the  army  and  so  free  under  the  Mutiny 
Acts  from  arrest.     Lloyd  v.    Wooddall,  1  W.  Bl.  29.     In   Stead  v. 
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Hcatnn,  4  T.  E.  669,  entries  by  parish  officers  of  proportions  of 
iliurcli  rates  received  Ijy  tlunii  were  nut  only  admitted  as  evidence 
of  the  fact  of  receipt,  hut  as  evidence  to  ex})hiin  and  settle  tlie 
proportions.  In  Price  v.  Littkiroud,  ?>  Camp.  288,  Lord  P^llex- 
BOROUGii  admitted  old  entries  in  a  vestry  hook  signed  hy  the 
churchwardens,  as  evidence  to  establisli  a  claim  of  title  to  a  pew 
in  tlie  church  of  Hendon,  observing  that  the  entry  was  made  by 
the  churchwardens  on  a  matter  within  the  scope  of  their  official 
authority.  And  even  a  verbal  statement  as  to  the  amount  ol' 
rent,  made  by  the  man  who  paid  it,  to  his  son,  was,  after  that 
man's  'death,  admitted  in  a  case  relating  to  the  settlement  of  a 
pauper.  The  Queen  v.  Birmingham,  1  B.  &  S.  763.  Entries  made 
in  the  usual  course  of  business  are  admissible.  Doc  v.  Turford, 
:]  B.  &  Ad.  890  (37  W.  E.  581);  Fritt  v.  Fairclough,  3  Camp.  305 
(13  E.  E.  811).  [Lord  Bl.vckburx.  —  Must  they  not  be  made  at 
the  time  and  in  the  discharge  of  the  particular  duty.  Smith  v. 
Blakcg,  L.  E.  2  Q.  B.  326.]  And  the  post-mark  on  a  letter  yjosted 
in  Essex,  marked,  there,  and  forwarded  to  London  on  its  way  to 
Scotland,  and  produced  witii  the  proper  post-marks  on  it,  \va.^ 
received  as  evidence  of  a  publication  in  Essex,  and  that  it  had 
reached  its  destination  in  Scotland.  Warren  v.  Wari^m,,  1  C.  M. 
&  E.  150,  4  Tyr.  850  (40  E.  E.  547).  And  corporation  books 
are  admissible  as  public  documents  (Taylor  on  Evidence,  7th  ed. 
s.  1781,  p.  1484;  Hub.  on  Sue.  537;  Re^r  v.  MotherscU, 
I  Str.  93),  the  *  principle  being,  that  entries  made  by  per-  [*  627] 
sons  discharging  a  ])ublic  duty,  and  in  discharge  of  that 
duty,  were  afterwards  udniissible  to  prove  the  facts  therein  stated. 
As  to  documents  kept  in  public  offices  in  this  country  they  had 
constantly  been  received-  in  proof  of  the  facts  stated  in  them. 
A  bankrupt  register  is  so.  Arnold  v.  The  Bishop  of  Bath  and  Wells, 
5  Bing.  316  ;  see  Bishop  of  Meath  v.  The  Marquis  of  Winchester, 
4  CI.  &  F,  445.  In  The  Irish  Society  v.  Bishop  of  Derry,  12  CL 
k  F.  641,  entries  in  the  books  kept  at  the  First  Fruits  Office  were 
admitted  to  prove  a  collation  to  a  living  made  by  the  l)ishop  at  a 
particular  time,  and  so  also  were  returns  made  by  him  in  obedi- 
(Uice  to  writs  from  the  Exchequer  requiring  him  to  state  the 
vacancies  of,  and  presentations  to,  the  livings  in  his  diocese.  They 
were  statements  made  by  a  public  officer  in  the  discharge  of  a 
]iul)lic  duty.  Inquisitions  post  mortem  are  always  admissible, 
for  the  reason  that  they  are   made  under  commissions   from   the 
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Crown.  Ill  Burridyc  v.  The  Earl  of  Sussex,  2  Ld.  Rayui.  1292,  a 
deed  of  entail  of  an  t'.staU'  was  recited  in  an  in(jui.^ltii>  post  mortciii , 
which  was  not  only  admitted  to  prove  that  there  had  been  such 
a  deed,  but,  the  particulars  of  the  deed  being  recited  therein,  it 
was  received  as  proving  those  particulars.  Such  iiupiisitions  were 
alwavs  received  in  evidence  in  peerage  cases  in  proof  of  pedigree. 
[Many  peerage  cases  were  referred  to  in  proof  of  this  statement, 
among  these  were :  The  Lumleij,  1723,  22  Lords'  Jour.  299 ;  Dc  Boos, 
1804,  Min.  of  Ev.  :!:;;9  ;  and  The  Slanc,  Min.  of  Ev.  1S30-1835, 13, 
5  CI.  &  F.  38-39,  claims  of  peerage.]  In  the  case  of  the  Earldom 
of  Devon,  Sir  Harris  Nicolas'  Iieport,  Append,  xxiv,  an  inqltisitio 
post  mortem  was  admitted  in  proof  not  only  of  a  title  to  lands  and 
advowsons,  but  also  to  show  by  whom  and  in  what  manner  Ihey 
had  been  dealt  with. 

In  like  manner  the  Herald's  visitations  are  admissible  to  prove 
pedigree.  Staincr  v.  Broitwich,  1  Salk.  281  ;  Pitton  v.  Walter,  1 
Str.  162  ;  Matthews  v.  Port,  Comb.  6.").  These  were  cases  at  law. 
And  in  Vernon  v.  Planners,  Plovvd.  425,  the  heralds'  books  were  ad- 
mitted to  prove  "  cosinage  "  [relationship]  on  a  question  of 
[*  628]  challenging  the  array.  So  that  *  the  observation  of  Lord 
Justice  Brett  in  the  present  case  (12  Ch.  1).  at  }>.  433), 
that  their  admissibility  is  peculiar  to  committees  for  privileges, 
is  entirely  inapplicable.  And  in  the  Slirevjshurii  Peerage  Case,  7 
H.  L.  C.  1,  at  p,  34,  it  was  shown  how  careful  were  committees 
for  ])rivileges  in  these  matters,  for  there  one  visitation  was  refused 
to  be  received  because  the  commission  under  which  it  was  taken 
was  not  produced,  and  another  was  admitted  because  the  proof  of 
the  commission,  and  the  deputation  to  the  heralds,  had  been  su]i- 
plied  (7  H.  L.  C.  at  ])p.  27,  .'54).  And  in  the  Attorney -Gencrcd  v. 
Kohler,  9  H.  L  C.  654,  it  was  expressly  declared  that  the  rules  of 
evidence  in  pedigree  cases  had  not  been  rela.xed  of  late  years.  In 
all  these  cases  the  findings  were  those  of  olllcial  })ersons  having 
authority  to  perf(»rni  a  duty  and  acting  in  obedience  to  the  author- 
ity conferred  on  them. 

Even  decisions  in  the  Courts  of  Cliivalry  were  recognised, 
though  it  might  perhaps  be  said  that  they  were  not  regularly 
established  Courts,  but  were,  in  fact,  only  special  commissions. 
[Lord  Blackburn.  —  It  is  said  in  Comyns'  Digest,  Tit.  Courts, 
E.  2,  that  "the  Court  of  Chivalry  has  an  absolute  jurisdiction  by 
prescription    in    matters    of    honour,  pedigree,  descend,  and    ooat 
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armour,"  and  a  case  in  ModiMii  lJe])(Mts  is  (juoted  as  the  authority 
Eussers  Case,  4  Mod.  128.] 

Funeral  certificates  produced  from  the  Heralds'  ('t)llege,  taken 
l>y  tlie  Olticers  of  Aims  under  orders  from  the  Earl  Marshal,  are 
admissible  in  evidence  to  prove  the  facts  stated  in  them.  21ie 
ridcc  Peertuje,  5  CI.  &  F.  526-541.  The  reason  being  that  the 
certificates  were  made  by  ollicial  })ersons  in  the  discharge  of  the 
duties  of  their  office.  Such  persons  have  a  duty  to  perform  and 
have  no  interest  to  misrepresent.  [Lord  I>l.vckbukn.  — That 
goes  to  the  weight  of  the  evidence,  not  to  its  admissibility.]  Uui 
where  an  entry  was  recorded  by  an  appointed  official  not  in  the 
discharge  of  his  duty,  that  entry,  though  produced  from  the  proper 
custody,  would  not  he  admissible  in  evidence,  for  it  must  be  made 
in  discharge  of  a  duty,  that  distinction  being  taken  more  than 
once  in  the  ShrticsbKri/  Peerage  Case,  7  H.  L.  C.  1.  But  these  con- 
ditions being  complied  with,  it  is  admissible  to  prove  the  facts 
stated  in  it. 

*  The  recitals  in  private  Acts  of  Parliament  as  to  prop-  [*  629] 
erty  were  once  admissible:  lite  Wharton  Pccraejc,  12  CI. 
i'c  Y.  295  ;  though  they  are  not  so  now,  because  those  Acts  are  no 
longer  submitted  to  the  previous  adjudication  of  the  Judges  :  TJie 
Skrenshnri/  Peerage  Case,  7  H.  L.  C.  1  ;  while  they  were  so  they 
had  a  very  high  authority.  Per  Lord  Lyndhurst,  L.  C,  lllmrfmi, 
Peerage  Case,  12  CI.  &  F.  302. 

It  is  submitted,  therefore,  that  this  document  being  a  report 
made  by  a  public  body  on  a  matter  into  which  that  body  was 
directed  to  inquire — made  to  the  government  of  the  l{epiibli<' 
and  acted  on  by  that  government,  is  a  public  docuuKMit  of  state, 
to  which  credit  is  to  be  attributed,  and  is  admissibL'  in  evidence 
to  prove  the  facts  stated  in  it.  All  the  reasons  which  render 
public  documents  in  this  country  admissi1)le  in  the  Courts  here, 
apply  in  full  fcjrce  to  this  document,  which  ought  therefore  to 
have  been  received,  and  was  improperly  rejected. 

Mr.  Xapier  Higgins,  Q.  C,  Mr.  Bagshawe,  Q.  C,  Mr.  Everitt,  and 
Mr.  Benjamin  F>yre,  appeared  for  the  respondents,  but  were  not 
called  on  to  address  the  House. 

Mr.  Pigby  was  for  the  trustees  of  the  fund. 

The  Loiti)  CiiAXCKLLOii  (Lord  Selborne)  :  — 

My  TjOrds,  the  (pu'stion  on  this  appeal  is  one  as  to  the  reception 
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of  evidence.  The  clucuiuenl  in  «|iu'slinii,  u  ivporl  of  certain  per- 
.sons  called  the  Glunto  di  Marinx  at  (Jeiio.a,  is  sought  to  be  jait 
in  evidence  for  the  purpose  of  proving  that  a  person  wliu  was 
formerly  consul  for  the  Genoese  Kepublic  in  London,  and  tlie 
succession  to  whose  daughter  Mrs.  Brown,  is  now  in  question, 
was  a  native  of  Quarto  near  Genoa,  and  at  the  time  that  report 
was  made,  aged  about  forty-five  years.  The  docuint^it  has  been 
tendered  for  tliat  purpose  and  for  that  purpose  only. 

Mv  Lords,  upon  that  question  of  evidence  it  is  that  we  have 
heard  an  argument  at  very  great  length,  the  case  having  been 
very  ably  presented  on  the  part  of  the  appellants.  I  believe  none 
nf  vour  Lordships  thinks  it  necessary  to  hear  the  respondents  on 
that  point.  The  evidence  has  been  rejected  by  the  Courts 
[*  630]  below,  *  and  I  think  all  your  Lordships  are  of  opinion  that 
its  rejection  was  unavoidably  necessary,  by  reason  of  the 
rules  applicable  to  questions  of  this  kind,  in  the  law  of  England. 

There  is  abundant  proof  that  the  report,  which  contains  the 
pa.ssage  it  is  desired  to  use,  is  an  authentic  public  document  of 
the  Genoese  Government,  to  which,  so  far  as  the  good  faitli  of 
those  who  made  it  is  concerned,  ciedit  might  be  justly  given  on 
anv  occasion  on  which  it  might  properly  be  used.  But  youi' 
Lordships,  in  this  case,  have  to  consider  what  is  the  nature  of  that 
report,  and  how  far  the  statements  contained  in  it  can  be  brought 
witliin  the  rules  of  the  English  law  of  evidence  as  to  the  proof  of 
pedigree. 

The  nature  of  the  report  is  this:  Mr.  Mangini  had  been  consul 
in  London  for  about  ten  years,  and  desired  to  be  advanced  to  a 
somewhat  higher  authority  as  agent  of  tlie  liepublic.  He  had 
made  application  in  writing  for  tliat  appointment.  He  was  at 
that  time,  and  lie  remained  afterwards,  iji  London.  There  is  no 
evidence  bef(ne  your  Lordships  as  to  any  relatives  of  his  at  (xcnoa 
having  had  anything  to  do  with  the  statements  contained  in  this 
report,  noi-  is  there  any  evidence  to  connect  any  of  those  state- 
ments with  I'epresentations  proceeding  directly  from  Mr.  ]\Luigini 
himself.  The  public  authority  at  Genoa,  with  whom  rested  ap- 
l.ointments  of  this  descrijition,  was  called  the  Collef/n,  being,  in 
])oint  of  fact,  a  joint  assembly  of  certain  members  of  the  Executive 
Government  of  (^enoa  and  the  Semite.  With  them  appointments 
of  this  description  appear  to  have  rested.  It  seems  to  have  been 
a  common  practice  of  theirs  (wliether  \iniversal,  I  will  not  assume 
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one  way  or  the  other)  to  refer  applications  of  this  kind  to  a 
species  of  executi\i'  sub-coniniittee,  which  was  called  the  (liunta 
ili  Marina,  or  Navv  l)uai(l.  Why  it  was  so  called  does  not  very 
clearly  appear.  That  cunimittee  was  composed,  if  1  am  not  mis- 
taken, of  two  members  of  the  senate  and  one  of  the  finance  board. 
The  nature  of  the  reference  appears  upon  tlie  face  of  it.  It  was 
to  learn  what  could  be  known  al)out  the  litness  of  the  person  who 
liad  made  application  for  the  appointment  in  question,  and  to 
report  thi'  result  to  the  Collegii,  with  whom  the  appointment 
vested.  In  fact  it  was  an  executive  sub -committee  to  assist  a 
department  of  the  government,  by  collectinLi'  and  reporting  in- 
formation, either  as  to  ap})licants  for  public  appointments  gen- 
erally, or  as  to  applicants  for  appointments  of  this  particular 
kind. 

*  It  does  not  appear  that  any  ])ani(ular  rules  were  [*6;51] 
prescribed  to  them  as  to  the  kind  of  information  which 
they  should  collect ;  still  less  as  to  the  evidence  which  they 
were  to  require  to  substantiate  such  information.  What  the 
law  of  Genoa  as  to  legal  evidence  may  be,  we  do  not  know; 
and  certainly  there  is  nothing  here  from  which  wc  can  ])e  entitled 
to  assume  that  it  is  the  same  as  the  law  of  England  upon  matters 
of  this  kind.  Whatever  it  is,  there  is  nothing  to  lead  to  the  con- 
<dusion  that,  in  the  discharge  of  this  particular  duty,  the  persons 
composing  the  sub-committee  of  the  Executive  (rovernment  of 
G(Mioa  were  b>ound  to  confine  themselves  to  any  particular  de- 
scription of  evidence,  whethei'  of  tliat  kind  which  the  law  of 
Genoa  would  l)e  satisfied  with  in  judicial  proceedings,  or  of  the 
kind  which  the  law  of  England  requires  in  such  proceedings;  and 
to  assume,  in  point  of  fact,  that  they  were  obliged  to  limit  them- 
selves to  that  sort  of  information  which  we  should  ngard  as  evi- 
<lence,  in  matters  of  this  description,  in  the  (-ourls  of  this  country, 
would  be,  to  say  the  least,  a  violent  and  unreasona])le  supposition. 

The  report  which  they  made  contains  the  history  of  what  they 
had  collected,  in  some  way  or  other,  as  to  the  life  of  this  gentle- 
man. I  have  no  doubt  whatever  that  they  received  information, 
which  they  thought  was  correct,  u])on  all  the.  points  couiprehemled 
in  that  re])ort;  but  whence  that  information  was  rcceixed  does  not 
at  all  a]i])ear;  certainly  it  does  not  apjiear  that  it,  or  any  part  of 
it,  was  ]-eceived  from  any  member  of  j\Ir,  Mangini's  family.  We 
may  conjecture,  not  unreasonably,  that  if  this  committee  in  Genoa 
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was  acquainted  with  menibors  of  the  Mai)gini  family  resident  in 
or  near  that  city,  it  niay  have  liad  recourse  to  them  ;  but  there  is 
notning  to  show  that  in  point  of  fact  this  was  done,  or  that  thc^-c 
w^ere  no  othei-  means  by  whicli  the  Giunta  might  have  obtained 
such  information  as  is  contained  in  the  report.  If  your  Lord- 
ships look  through  that  information,  you  find  it  concludes  by 
stating  that  every  G-euoese  who,  during  tlie  time  Mr.  Mangini 
had  been  consul  in  London,  had  occasion  to  ask  for  his  good 
offices,  had  been  received  by  him  with  courtesy  and  liospitality, 
and  was  very  well  satisfied  with  the  manner  in  which  Mr.  Man- 
gini discharged  his  duties  as  consul.  The  Giunta,  therefore,  had 
})robably  been  m  communication  with  some  persons  who 
[*  632]  had  *  become  acquainted  with  Mr.  Mangini,  in  the  dis- 
charge of  his  duties  as  consul  in  London,  and  there  is 
nothing  to  show  that  all  the  information  received  may  not  have 
been  obtained  from  some  such  persons  ;  and,  if  from  them,  there 
is  nothing  to  show  wliether  tliose  persons  obtamed  the  informa- 
tion from  Mangini  himself,  or  from  others  who  were  acquainted 
with  him  and  talked  about  him.  There  is  nothing  to  show  that  at 
that  time  tliere  were  not  people  living  at  Genoa  who,  though  not 
his  relations,  were  more  or  less  acquainted  with  ]\Ir.  ^langini, 
who  might  have  heard  these  things  from  others,  and  from  whom 
this  information  might  have  been  obtained.  That  those  persons 
(jbtained  their  information  from  the  members  of  Mangini's  family, 
or  from  Mangini  himself,  is  of  course  (juite  possible;  —  it  may  be 
so,  but  that  is  a  mere  conjecture,  which  has  no  element  of  reason- 
able certainty  about  it.  If,  therefore,  it  is  necessary  that  the 
information  received  by  the  Givnta  which  is  contained  in  this 
report  should  be  founded  on  statements  proceeding  from  Man- 
gini himself,  or  from  some  member  of  the  familv  to  wliich  Man- 
liini  belon<red,  to  make  it  admissilile  in  evidence  for  the  i)urpos(>. 
for  which  it  is  tendered,  there  is  not  anything  either  in  the  nature 
of  the  case,  or  in  tlie  tenor  of  the  report  itself,  or  in  any  other 
evidence  which  has  been  brought  to  your  Lordships'  knowledge, 
U)  lead  to  that  conclusion  ;  and,  my  Lords,  1  am  of  opinion  that 
it  is  necessary,  by  tlie  law  of  this  country,  in  order  to  make  this 
report  receival)le  in  i-vidence,  that  it  should  at  least  appear  to 
have  been  founded  u])on  statements  made  by  members  of  Man- 
gini's family  or  by  Mangini  himself. 

y[\'  Lords,  several   classes  of  cases  in   wliieli  cvidenct",  not   de- 


If.  C.  VOL.  XXI.]  PUBLIC    DOCl'MKNT.  681 


Sturla  and  others  v.  Freccia  and  others.  5  App.  Cas.  632,  633. 


pending  uikhi  the  oath  of  persons  wlio  have  personal  knowledge,  is 
received  in  matters  of  pedigree,  i)y  the  law  of  this  country,  have 
been  referred  to  at  yonr  Lordsliips'  bar.  It  appears  to  nie  that 
none  of  those  classes  of  cases  has  really  any  tendency  to  snpport 
tlio  appellants'  proposition.  Two  of  them  may  be  laid  aside  at 
^iiee,  —  those  which  consist  of  declarations  made  against  tlie 
interest  of  the  persons  making  them,  and  tliose  which  relate; 
to  entries  made  in  the  course  of  business  by  persons  whose  duly 
it  was  to  make  tliose  entries.  They  may  both  be  laid  aside ; 
because,  besides  other  conditions  to  which  T  need  not 
particularly  advert,  *  they  both  involve  this,  as  a  neces-  [*  6o^ 
sary  element,  that  the  subject-matter  of  the  declaration  in 
the  one  case,  and  of  the  entry  in  the  other,  must  have  been  within 
the  direct  p-rsonal  knowledge  of  the  person  making  the  declara- 
tion, or  making  the  entry.      That  can  have  no  application  here. 

Then,  my  Lords,  other  classes  of  cases  were  referred  to,  namely, 
the  findings  of  competent  public  officers.  Courts,  or  persons  having 
legal  jurisdiction  to  in(|uire,  under  public  authority,  into  matters 
within  that  jurisdiction  ;  as  in  the  cases  of  inquisitions  and  visita- 
tions of  heralds  under  commissions  from  the  Crown.  I  do  not, 
my  Lords,  think  that  cases  of  that  kind  have  any  bearing  at  all 
on  this  matter.  It  does  not  appear  that  this  Glunta  di  Marina 
had  anv  le^al  iurisdiction  whatever.  Its  members  were  not  in 
the  nature  of  a  Court,  not  in  the  nature  of  persons  who,  like  the 
heralds,  had  authority  by  law,  for  a  public  purpose,  to  make 
particular  inquiries,  whose  duty  it  "was,  in  the  exercise  of  that 
authority,  to  proceed  upon  just  proof,  and  who  may  be  presum- 
ably supposed  to  have  discharged  that  duty  properly,  and  to  have 
taken  such  proof,  and  only  such  proof,  as  the  law  of  the  country 
required  concerning  the  several  matters  before  them. 

Another  species  of  evidence  was  referred  to,  analogous  to  that, 
but  distniguishable  from  it ;  namely,  funeral  certificates  entered 
in  the  heralds'  l)ooks.  They  stand  upon  this  ground.  It  was  the 
official  duty  of  the  heralds  to  receive  such  certificates  from 
persons  who  were  by  law  competent  witnesses,  and  to  record  the 
statements  of  those  persons  in  their  books.  Therefore,  from  the' 
fact  of  their  being  so  recorded  it  is  reasonably  to  be  presumed, 
that  the  duty  was  duly  discharged  ;  it  is  evidence,  that  they  did 
receive  from  persons,  who  were  competent  witnesses,  such  de- 
clarations.    To    go    now    into    particular    cases,    and    to    consid";- 
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whether  or  imt  the  evidence  of  books  or  docunieiits  of  that  naturr 
sliould  have  l)een  received  in  any  particular  instances  wliich  may 
be  more  or  less  open  to  criticism,  appears  to  me  to  ])e  unneces- 
sary. This  case  is  quite  different.  This  Omnia  was  not  a  body 
which  had  any  such  legal  jurisdiction  :  it  was  not  a  body  wliich 
is  shown  to  have  been,  or  which  can  l)e  presumed  to  have  been, 
bound  to  proceed  on  any  such  kind  of  ]iroof.     It  appears  to  me  to 

have  been  perfectly  open  to  its  members  to  receive  any 
[*  G34]  species  *  of  information,  on  hearsay  or  otherwise,  to  wliich 

they  themselves  at  the  moment  thought  credit  couhl  1  it- 
given;  and,  therefore,  I  am  unable  to  apply  to  them  any  analogy 
derived  from  the  cases  of  Courts,  commissioners,  or  other  persons 
having  a  special  duty  or  authority  under  the  English  law  to  make 
particular  kinds  of  inquiries,  to  whose  inquests  or  recorded  pro- 
ceedings credit  is  ^>/'???i«  facie  given. 

My  Lords,  1  do  not  think  it  is  necessary  to  dwell  farther  u])on 
the  case.  Some  ground  must  be  shown  for  the  reception  of  a 
document  of  this  kind  as  evidence.  It  appears  to  me,  my  Lords, 
that  no  ground  has  actually  been  shown,  and  under  the  circum- 
stances I  think  your  L(jrdships  niust  decline  to  receive  it.  Of 
course  that  does  not  necessarily  dispose  of  the  case  ;  although, 
from  what  we  have  heard  at  your  Lordships'  bar,  it  is  not 
improbable  that  in  effect  it  ,may  do  so. 

Lord  Hatherlky  said  that  he  was  entirely  of  the  same  oinnion. 

[639]        Lord  Blackbukn  :  — 

My  Lords,  I  am  also  of  the  same  opinion.  In  deciding  the 
present  question  I  assume  —  what  I  believe  is  a  matter  of  contro- 
versy—  that  this  document  is  a  genuine  document,  actually  being 
wliat  it  purports  to  be,  and  satisfiu-torily  proved  to  be  what  it 
])urporls  to  be. 

My  Lords,  having  stated  that,  1  inquire  whether  or  not  it  is 
admissible  evidence  (its  weight  is  anothei'  (piestion)  to  ])rove  that 
the  consul  Mangini,  about  wliose  next  of  kin  the  inquiry  is,  was 
born  at  (>)uarto  in  a  |)artieular  year.  That  is  what  it  amounts  to 
in  the  result.  It  may  be  some  evidence  of  more  or  less  weight 
tending  towards  that,  but  I  do  not  think  it  is  evidence  of  it,  and 
I  will  proceed  to  state  the  reason   why. 

1  shall  not  attempt  in  so  doing  to  enter  upon  a  full   iii(|uiry  into 
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the  law  of  evidence.  I  do  not  believe  it  would  be  p<)ssi])le,  and  I 
do  not  ))elieve  it  would  be  proper  in  such  a  case,  because 
one  *  might  be  inadvertently  ruling  disputed  points.  But,  [*  ('40] 
so  far  as  it  is  necessary  to  decide  this  case,  one  must  ex- 
press an  opinion.  It  is  not  disputed  that  thi'  general  rule  of 
English  law  is  that  hearsay  evidence  is  not  receivable,  one  reason 
prol)ably  is  the  want  of  the  safeguards  of  cross-examination  ;  how- 
ever, undoubtedly,  the  law  is  that,  as  a  general  rule,  hearsay 
evidence  is  not  admissible.  Ihit  to  that  a  great  many  exceptions 
ha/e  been  introduced.  1  do  not  say  that  if  we  were  l)ut  beginning 
to  make  the  law,  we  should  be  able  to  say  exactly  why  so  much 
shonld  be  admitted  and  no  more,  probably  it  would  be  difficult  to 
say  that  in  all  cases  ;  but  the  exceptions  have  been  established 
and  exist,  and  we  have  to  see  whether  this  case  comes  within  any 
one  of  those. 

Now,  my  Lords,  the  first  and  one  of  the  most  important  excep- 
tions is  briefly  expressed  in  a  dictum  in  Hirjham.  v.  Ridrjivtuj,  10 
East,  lOf)  (10  E.  R.  235),  that  documents  on  the  face  of  them 
appearing  to  be  against  the  interest  of  a  deceased  person  wlio 
stated  the  matter,  are  evidence.  T  need  not  enter  into  the  (pialiti- 
cavions  of  that  farther  than  to  point  out  that  in  no  point  of  view 
can  this  Giunta  dl  Mdrin't  who  made  this  statement  (and  who 
presumably  are  all  dead  by  this  time)  be  said  to  have  been  making- 
statements  against  their  own  pecuniary  interests. 

Then,  my  Lords,  there  is  a  second  class  of  cases,  of  which  Prirr 
V.  Lord  Torriiu/ton,  1  Salk.  285,  2  Ld.  Raym.  873,  may  be  men- 
tioned as  being  the  earliest,  establishing  that  where  a  deceased 
person  in  the  course  of  his  duty  makes  a  contemporaneous  (nitiy 
of  an  act  which  he  has  done,  and  returns  that  in  the  course  of  his 
business,  then  after  his  death  it  would  be  received  ns  evidence. 
That  class  of  cases  is  also  well  established.  Tliere  again  T  do  not 
go  into  the  ([ualifieations,  or  express  any  opinion  upon  the  difit'eivnt 
matters  introduced,  farther  than  to  point  out  that  in  no  sense  can 
it  be  said  that  the  Giviifa  di  Marina  was  making  any  statement  in 
the  course  of  business  contemporaneous  with  the  fact,  and  it  is 
impossible  to  say  that  it  falls  within  that  principle. 

Then,  my  Lords,  C(mies  another  large  class  of  cases,  where,  from 
the  nature  of  the  thing,  evidence  of  reputation  from  deceased 
persons  is  admissibli;  —  where  it  is  a  publie  right  or  a  quasi- 
public   I'inlit,  evidence   of    reputation    is   admissible  if    you    iirove. 
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[*  641]  that  the  *  deceased  |iersou  was  of  the  class  who  wouhl 
know  it,  and  had  stated  it.  Upon  that  again  1  merely  say 
that  the  question  we  are  now  inquiring  into,  viz.,  the  history  of  a 
private  individual,  is  not  a  matter  in  which,  in  any  sense,  reputa- 
tion generallv  can  l)e  received. 

Then,  my  Lords,  there  is  another  class  of  cases  which  comes 
nearer  to  it.  It  has  been  established  for  a  long  while  that  in 
(questions  of  jH'digree,  —  I  suppose  upon  the  ground  that  they  were 
matters  relating  to  a  time  long  past,  and  that  it  was  really  neces- 
sary to  relax  the  strict  rules  of  evidence  there  for  the  ])urpose  of 
doing  justice,  —  but  for  whatever  reason,  the  statement  of  deceased 
members  of  tlie  family  made  ante  lifem  motavi,  before  there  was 
anything  to  throw  doubt  upon  them,  are  evidence  to  prove  pedi- 
gree. And  such  statements  by  deceased  members  of  the  family 
may  be  proved  not  only  h\  showing  that  they  actually  made  the 
statements,  but  by  showing  tliat  they  acted  upon  them,  or  assented 
to  them,  or  did  anything  that  amounted  to  showing  that  they 
recognised  tliem.  Tf  any  member  of  the  family,  as  a  person  who 
presumably  would  know  all  about  the  family,  had  stated  such  and 
such  a  ])edigree,  that  evidence  would  be  receivable,  its  weight 
depending  upon  other  circumstances. 

Now  if,  in  this  case,  there  had  been  any  evidence  whatever 
showincr  that  Mancjini  himself  had  told  this  Giunta  di  Marina 
that  he  was  born  at  Quarto  in  a  particular  year,  that  would  clearly 
have  been  evidence,  if  it  was  believed  to  be  genuine  ;  indeed  it 
would  have  been  almost  irresistible  evidence.  But  there  is  not 
the  slightest  pretence  for  saying  he  did  so.  His  written  commu- 
nication to  the  Genoese  (rovernment  does  not  say  a  word  ab<uit 
vvliere  he  was  born,  or  his  age.  He  diil  not  think  it  material  or 
necessary  when  he  was  seeking  to  be  a])pointed  agent,  to  tell  them. 
Tf  it  could  be  shown  that  tlie  (Ihinta  di  Marina  when  makin- 
this  in([uiry,  and  prei)ared  (o  make  this  r(q)ort  to  the  government, 
had  asked  IVIangini  the  question,  the  statement  would  liave  been 
taken  as  evidence  to  show  tbat  Maugiiii  liad  said  it.  Or  if  it 
could  be  sliown  tliat  thi'  (iiv.tita  had  asked  other  meml)ers  of  tlu^ 
family,  ami  that  they  liad  s;iid  it  ;  that  migbt  be  evideiu'e.  it 
nn'glit  be  a  (]uestion  of  bow  tliat  could  lu;  shown,  but  if  thai  was 
shown  upon  admissible  evidence,  tlien  it  would  become  a 
[*  642]  question  *  whether  it  would  be  itscdf  admissi1)le  evidence 
on  the  ground  that  it  was  a  statement  by  a  member  of  the 


IC.  C.  VOL.  XXr.]  ITHI.IC    DOCIMKNT.  685 

Starla  and  others  v.  Freccia  and  others,  5  App.  Cas.  642,  643. 

family.  But  there  is  no  pretence  for  saying  tliat  any  one  of  these 
things  is  proved.  "Wliat  does  ap])ear  is  that  the  Giiuita,  for  some 
reason  wliich  1  cannot  t(dl,  tlnniglil  (1  give  them  credit  for  really 
thinking  so)  that  this  ]\Iangini  had  been  born  at  Quarto,  and  was 
now  forty-five  years  of  age,  and  they  wrote  that  down.  Upon  no 
])rinciple  that  has  hitherto  been  stated  could  that  be  admissible 
I'vidL'nce. 

I5ut,  then,  there  conies  another  class  of  cases  on  which  the 
argviment  principally  rested ;  for  it  is  only  within  that  class  of 
cas<3s  that  tlie  learned  counsel  for  tlie  appellants  in  their  able 
argument  have  made  any  serious  struggle  to  show  that  this  docu- 
ment is  admissible.  It  is  an  established  rule  of  law  that  public 
documents  are  admitted  for  certain  purposes.  What  a  public 
document  is,  within  that  sense,  is  of  course  the  great  ])oint  which 
we  have  now  to  consider.  Public  documents  are  admissible,  and 
T  think  I  can  liardly  state  it  better  than  by  Cj[uoting  what  Mr. 
]*aron  Pakke  said  in  delivering  the  opinion  of  the  Judges  in  the 
case  of  The  Irish  Sodcti/  v.  The  Bishoii  of  Berry,  12  CI.  &  F.  641. 
Hi(;  Lordship  there  says  (12  CI.  &  Fin.  at  p.  668),  "  The  fifth  ex- 
ct'.[>tion  related  to  an  entry  in  one  of  the  books  of  the  First  Fruits 
Olfice  of  the  collation  and  admission  of  John  Freeman  to  the 
Eactory  of  Camus.  AVrits  Avere  issued  from  the  Court  of  Ex- 
chequer to  the  bishops  to  ascertain  tlie  value  of  the  first  fruils 
and  twentieths,  and  returns  were  made  ])y  the  bishops.  Search 
for  the  writs  and  returns  was  made,  and  the  book  w\as  offered  as 
secondary  evidence  of  ret\irns.  We  think  the  entry  was  properly 
received."  That  was  the  point  decided,  — that  the  writs  having 
been  issued  to  the  bishop  to  return  the  first  fruits  in  his  diocesp, 
and  the  return  of  them  being  presumably  lost,  as  it  could  not  be 
found,  the  entry  in  the  First  Fruits  Office  (the  copy  of  it)  was 
good  secondary  evidence  of  "the  return.  Of  course,  that  involved 
in  it  that  the  return  itself  would  be  evidence.  Then  his  Lordship 
says,  "  The  writs  related  to  a  public  matter, —  the  revenue  of  the 
Crown,  and  tlie  bishops  in  making  the  return  discharged  a  public 
duty,  and  faith  is  given  that  they  would  perform  their  duty 
correctly  ;  the  return  is  the^fore  admissible  on  the  same  prin- 
ciple on  which  other  public  documents  are  received. 
*  It  was  contended  that  the  bishop  could  not  be  permitted  [*643] 
to  make  evidence  for  himself"  (that  is  one  objection  which 
he  meets)  "  and,  therefore,  that  the  entry  though  admissible  be- 
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tweeu  other  parties  was  nut  to  be  received  for  the  bishop;  and  tlic 
case  was  compared  to  an  entry  in  tlie  book  of  a  union,  of  a  siii- 
geou's  attendance,  Merriek  v.  Waldeij,  8  A.  &  E.  170,  and  ll!>' 
receipt  of  a  certiticate  in  a  ]»ari.>h  bimk,  llcr  v.  Dehcnhnin,  2  1>.  \- 
Aid.  185  v-0  K.  Tt.  401),  which  have  been  rightly  held  to  b- 
inadmissible  for  the  surgeon  in  one  case,  or  the  parish  keeping 
the  book  in  the  other.  But  neither  of  these  was  an  entry  of  a 
public  nature,  in  the  proper  sense  of  that  word  ;  the  former  w^as 
a  memorandum,  intended  to  operate  as  a  sort  of  check  to  the 
surgeon,  the  latter  a  memorandum  for  the  parisli  officer,  concern- 
ing merely  the  particular  parish  and  its  rights  with  relation  to 
another."  Then  he  goes  on  to  say,  "  In  ])ublic  documents  made 
for  the  information  of  the  Crown,  or  all  the  King's  subjects  who 
may  require  the  information  they  contain,  the  entry  by  a  public 
officer  is  presumed  to  be  true  when  it  is  made,  and  is  for  that 
reason  receivable  in  all  cases,  whether  the  officer  or  his  successor 
may  be  concerned  in  such  cases  or  not."  Then  he  puts  the 
case  of  the  person  who  made  a  marriage  register  turning  out  to 
be  interested,  and  says  that  would  not  prevent  the  register  being 
received  as  evidence. 

Now,  my  Lords,  taking  that  decision,  the  principle  upon  which 
it  goes  is,  that  it  should  be  a  public  inquiry,  a  public  document, 
and  made  by  a  public  officer.  1  do  not  think  that  "public"  there 
is  to  be  taken  in  the  sense  of  meaning  the  whole  world.  I  think 
an  entry  in  the  books  of  a  manor  is  })ublic  in  the  sense  that  it  con- 
cerns all  the  people  interested  in  the  manor.  And  an  entry  pro- 
bably in  a  corporation  book  concerning  a  corjtorate  matter,  or 
something  in  which  all  the  corporation  is  concerned,  would  lie 
"  })ublic  "  wiiliin  that  sense.  J>ut  it  must  be  a  puldic  document, 
and  it  must  be  made  by  a  i)ublic  officer.  1  understand  a  public 
doc-nment  there;  to  mean  a  document  that  is  made  for  the  ])urpose 
of  the  public  making  use  of  it,  and  being  able  to  refcn-  to  it.  It  is 
meant  to  be  where  there  is  a  judicial,  or  ([uasi-judicial,  duty  to 
inquire,  as  might  bi'  said  to   be   the  case  with   the  Ijislio])  acting 

under  the  writs  issued  by  the  Crown.  That  may  be  said 
[*  644]   to  be  *  quasi-judicial.     He.  is  acting  for  the  i>al)lic  when 

tliat  is  done  ;  but  I  think  the  very  f)bject  of  it  must  be 
that  it  should  be  made  for  the  purpose  of  being  kept  jiublic, 
so  that  the  persons  concerntid  in  it  may  have  access  to  it 
afterwards. 
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Tn  many  cases,  entries  in  the  parish  register,  of  births,  marriages, 
and  deaths,  and  other  entries  of  that  kind,  before  there  were  any 
statntcs  relating  to  them,  were  admissible,  and  they  were  "public" 
1  hen.  because  the  common  law  of  England  making  it  an  express 
duty  to  keep  the  register,  made  it  a  public  document  in  that  sense 
l<e])t  by  a  public  officer  for  the  purpose  of  a  register,  and  so  made 
it  admissible.  T  think  as  far  as  my  recollection  goes,  although  1 
will  not  pledge  myself  to  its  accuracy,  and  so  far  as  I  have  ever 
heard  anything  cited,  it  will  be  found  that,  in  every  case  in  which 
a  public  document  of  that  sort  has  been  admitted,  it  has  been 
made  originally  with  the  intent  that  it  should  be  retained  and 
kc]it,  as  a  register  to  be  referred   to,  ever  after. 

Taking  that  view  of  the  matter,  I  think  it  becomes  clear  that 
this  document  is  not  evidence.  Supposing  this  inquiry  had  been 
carried  on  under  the  authority  of  the  English  Crown,  and  the 
English  ( 'rown  had  required  of  a  magistrate  that  some  confiden- 
tial report  should  be  made,  it  would  not  be  public  in  one  sense, 
but  it  would  be  public  in  this  sense,  that  it  would  concern  the 
Crown,  and,  from  common  respect  for  the  Crown,  one  would  suppose 
that  what  the  magistrates  told  the  Queen  would  be  what  they 
firmly  believed  and  considered  they  had  good  reasons  for  believing, 
but  I  do  not  think  it  would  come  within  the  sense  and  meaning  of 
the  rule  that  a  public  document  would  be  admissible  as  evidence, 
on  the  ground  that  a  public  officer,  in  making  the  statement  for 
the  public,  was  likely  to  speak  the  truth  and  must  be  presumed, 
'prima  facie,  to  have  known  and  to  have  spoken  the  truth.  I  am 
not  aware  of  any  decision  which  says  that,  in  such  a  case  as  T 
have  supposed,  the  document  would  be  received.  I  do  not  believe 
any  one  has  ever  tried  to  put  in  such  a  document,  and  therefore 
I  do  not  think  there  is  or  can  be  any  authority  to  the  contrary. 
Nevertheless  that  would  illustrate  the  principle. 

Every  other  case  that  I  am  aware  of  falls  within  the  ])finciples 
of  one  or  other  of  tlie  limitations  1  have  stated.  The  visitations 
<)f  the  heralds  were  proof.  There  the  Court  of  Chivalry 
was  a  *  prescriptive  Court,  and  the  object  of  the  ('ourt  of  [*  645] 
(Jhivalry  and  the  inquiry  of  the  heralds  —  T  do  not  stop  t(j 
inquire  whether  the  heralds  were  independent  officers,  or  a  branch 
of  the  Court  of  Chivalry,  and  it  matters  not  —  the  very  object  and 
purpose  there  was,  that  they  should  inquire  into  arms  and  pedi- 
grees for  the  veiy  purpose  of  making  a  register  of  them,  and  for 
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both  these  reasons  it  is  clear  that,  when  the  visitation  of  the 
■lierakls  appointed  for  these  purposes  had  been  made,  those  things 
could  be,  and  they  always  have  been  received  as  evidence.  Tlieiv 
seems  to  be  some  misapprehension  that  they  were  received  in 
committees  of  ])rivileges  as  to  peerages  on  the  ground  that  there 
was  some  peculiar  rule  there.  They  were  received,  as  was  proved 
by  several  of  the  cases  cited,  on  trials  at  Nisi  Prius  where  evidence 
of  pedigree  was  required.  Here  I  inay  observe  that  in  all  these 
cases,  where  you  liave  got  the  means,  by  a  public  document,  of 
]iroving  a  fact,  the  ([uestion  whether  that  fact  is  of  importance  or 
not  must  depend  on  the  subject  of  the  inquiry.  If  the  document 
proves  that  a  deceased  member  of  the  family  had  authenticated  a 
pedigree,  of  cuur.se  that  becomes  as  strong  evidence  as  you  can 
have,  if  [)edigree  was  the   suliject  of  the  inquiry  there. 

I  rather  tliink  that  in  one  or  two  of  the  cases  mentioned  in 
peerage  incjuiries  about  the  funeral  certificates,  that  was  the 
ground  of  the  decision.  I  rather  think,  but  I  should  not  like  to 
be  too  sure  about  it,  that  tlie  book  of  the  heralds  which  was  pro- 
duced had  a  copy  of  all  the  certificates  of  the  funerals  which  had 
been  returned  by  those  who  attended  the  funerals;  and  the  case  in 
Shower's  Parliamentary  Cases,  Oldts  v.  Domnille,  Sh.  P.  C.  Ed. 
1698,  p.  58,  at  p.  65,  shows  what  the  practice  was  of  heralds 
attending  the  funerals  of  great  men.  1  tliink  the  effect  of  what 
was  decided  was  that  that  was  good  seiujndary  evidence  of  the 
certificate,  just  as  in  the  case  of  The  /rif<h  Socict//  v.  The  Bishop 
of  Derrji  it  was  decided  that  tlie  First  Fruits  l>ook  was  good 
secondary  evidence  of  the  returns.  Then,  it  being  established  in 
the  Peerage  cases  that  there  was  a  certiticate  signed  as  recpiired 
by  the  Earl  Marshal,  by  the  executors,  in  both  the  cases  which 
were  cited,   that  certificate  when   yiroduced  did  state  on  the  face 

of  it,  that  the  executor  who  signed  it  was  a  near  relation, 
[*  646]   *I  think   in   the  Vaux  Peerage  he  appeared  to  be  a  son, 

and  in  the  other  he  appeared  to  be  a  near  relation,  T  .say, 
taking  them  to  l)e  signed  in  that  way,  of  course  the  document  that 
was  produced  became  extremely  cogent  evidence  of  pedigree.  It 
would  nol  ])roliiililv  have  been  evidence  of  anything  else  —  not  of 
reymtation.  it  might  have  been  evidence  of  reputation  where  repu- 
tation was  admissible,  but  it  was  only  because  pedigree  was  the 
subject  of  the  incjuiry. 

Frequently  in  the  cases  cited,   or  many  of  them,   half-a-dozen 
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different  reasons  have  been  given,  which  might  be  all  good  or  bad, 
for  admitting  the  evidence.  Take,  for  instance,  the  case  in  the 
third  volume  of  Campbell  of  Price  v.  Littlewood,  3  Camp.  288, 
where  the  ([uestion  being  about  a  private  right  to  a  pew,  the 
Judge  admitted  the  entry  and  gave  two  reasons,  saying,  first  of 
all,  that  it  was  evidence  of  reputation.  I  confess  I  think  that  was 
a  mistake.  I  do  not  see  how  the  ownership  of  a  pew  can  l)e  a 
matter  of  reputation;  perhaps  I  am  wrong.  Then,  secondly,  he 
said  that  it  was  a  public  document.  Now,  I  have  considerable 
doubts  whether  the  entry  in  the  vestry  there,  was  public  enougli 
to  make  it  a  public  document,  but  it  might  be  that  the  entry  in 
the  vestry  was  intended  for  the  information  of  all  the  parishioners 
wlio  liked  to  come  and  see  it.  Supposing,  in  the  case  of  Arnold 
V.  The  Bishop  of  Bath  and  Wells,  5  Bing.  316  (30  R.  R.  613),  the 
entry  had  been  made  by  the  bishop  on  his  visitation  that  such 
and  such  a  man  was  the  clergyman  of  the  [tarish,  and  had  been 
admitted  some  twenty  years  before,  scemuhim  cousuetudincm,  and 
suppose  it  was  wrong  to  admit  him,  that  falls  completely  within 
the  ))rinciple  which  I  think  tlie  case  of  The  Irish  Socidif  v.  Tlie 
Bishop  of  Derr//  establishes.  It  seems  to  me  that  it  is  clearly 
witkin  that  principle.  The  bishop  made  his  visitation,  and 
recorded  it  with  the  wish  and  intent  that  it  should  be  kept 
publicly  as  a  register,  to  be  seen  by  everybody  in  his  diocese. 
If  the  bishop  had  not  the  right  to  make  such  an  inquiry,  so  as  to 
make  it  evidence  in  future,  that  is  another  affair;  but  if  he  had, 
then  he  was  a  public  officer  performing  wdiat  he  thought  a  public 
duty,  with  the  view  and  intent  that  it  should  be  public. 

Now,  my  Lords,  taking  all  that  into  consideration,  can  the  docu- 
ment in  tliis  case  be  said  to  come  within  that  class  of  cases  ? 

*  I  think  it  is  impossible  to  look  at  it  in  that  way.  [*  647] 
There  is  not  the  slightest  evidence,  or  the  least  circum- 
stance, to  lead  me  to  the  conclusion  that  it  was  even  intended 
that  this  private  and  confidential  report  should  be  seen  by  Mangini 
or  anybody  interested  in  it.  It  was  meant  for  private  informa- 
tion, to  guide  the  discretion  of  the  government.  It  was  not  like 
the  l)ishop's  return  of* the  first  fruits,  for  the  public  information, 
to  be  kept  in  the  (jfhce  and  to  l)e  seen  by  all  in  the  diocese  who 
might  be  concerned  when  tliere  came  to  be  any  litigation.  But 
this  was  meant  as  a  private  and  confidential  report,  and  it  cer- 
tainly seems  to  me,  according  to  common  sense,  that  it  ought  not 
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to  be  received.  But  I  base  my  judgment  upon  thi.s,  that  no  case 
lias  gone  so  far  as  to  say  that  such  a  document  could  be  received ; 
and  clearly,  unless  it  is  to  be  brought  within  some  one  of  the 
exceptions,  it  would  fall  within  the  general  rule  that  hearsay  evi- 
dence is  not  admissible. 

Lord  Watson  :  — 

My  Lords,  I  also  am  of  opinion  that  this  document  is  not  ad- 
missible as  evidence.  I  listened  with  very  great  pleasure  to  the 
argument  at  the  bar,  which,  so  far  as  I  was  concerned,  was  a  very 
instructive  one ;  but  I  noted  in  the  course  of  the  argument,  whilst 
the  law  on  various  points  was  very  fully  elucidated,  the  difficulty, 
tliat  the  appellants'  counsel  had  to  contend  with  throughout,  was 
to  bring  the  facts  of  their  case  within  the  rule  of  any  of  the 
authorities  which  were  cited  by  them. 

My  Lords,  I  concur  in  the  views  which  the  no1)le  and  learned 
Lord  on  the  woolsack  and  the  noble  and  learned  Lord  opi)osite 
have  expressed  as  to  the  difference  between  this  case  and  the  cases 
dealt  with  in  those  authorities.  T  do  luit  think  it  nccessaiy  to 
make  any  farther  reference  to  them,  because,  being  of  opinion  that 
the  present  case  is  not  ruled  l)y  them,  I  must  deal  with  this  case 
upon  its  own  merits. 

Now,  my  Lords,  T  have  not  been  able  to  find  in  the  authorities 
cited,  any  warrant  for  holding  that  secondary  evidence  is  admis- 
sible according  to  the  law  of  England,  where  there  exists  no 
reasonable  presumption  that  the  statement  ottered  in  evidence  was 
derived,  either  from  the  personal  knowledge  of  the  party 
[*  fi48]  who  made  it,  or  *  from  some  legitimate  source,  —  1  mean 
legal  evidence.  1  think  in  all  those  cases  where  it  is 
admissible,  secondary  evidence  is  admitted  as  a  substitute  for 
piimary  evidence,  and  can  only  be  received  when  it  ])lainly 
appears  to  be  either  directly  drawn  from  tliat  wliidi  wnuld  have 
been  primary  evidence,  or  drawn,  not  directly,  but  by  some  one 
competent  to  infer  the  icsult,  from  legal  evidence  under  bis 
consideration. 

My  Lords,  one  of  these  jiresumptions,  I  'think,  is  excUideil  liy 
the  circumstances  of  this  case,  I  mean  persf)nal  knowledge  on  tiie 
part  of  those  members  of  the  committee  wiio  dicw  up  the  re])oit  of 
1790.  On  the  other  hand,  it  does  not  appear  to  me  that  either 
the  terms  or  the  character  of  tin;  repfn't  warrant  the  suggestion  that 
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there  wa.s  legal  evidence  before  the  committee,  upon  which  the  mem- 
hers  of  that  body  arrived  at  the  results  which  they  repi)rtcd  for  the 
lieuetit  of  those  who  were  appointed  to  exercise  an  act  of  patrouiige. 

My  Lords,  it  does  not  appear  to  nie  that  the  duty  cast  u[)on  tlie 
f ouiinittee  necessarily,  or  even  by  fair  implication,  inv(jlved  the 
necessity  of  making  any  ([uasi -judicial  or  strict  inquiry  into 
the  circumstances  which  they  were  al)()ut  to  report.  I  do  not 
think  that  the  duty  cast  upon  them  dillers  in  the  slightest  degree 
from  the  duty  which  is  incundjent  upon  evei'y  department  of  state, 
or  individual  officer  of  state,  to  whom  is  entrusted  the  patronage 
of  government  office.  It  is  their  duty  to  satisfy  themselves  that 
the  person  whom  they  are  about  to  appoint  is  fitted  and  qualified 
for  the  office  which  they  are  about  to  confer  u])on  him;  and, 
wliere  there  are  several  candidates,  it  is  their  duty  to  make  up 
their  minds,  upon  a  fair  estimate  of  their  various  qualifications, 
which  shall  be  preferred  to  the  office.  It  is  quite  competent,  as  is 
the  case  here,  for  any  person  entrusted  with  the  right  of  patronage 
to  delegate  that  duty,  as  has  been  done  here,  but  that  does  not 
appear  to  me  by  any  means  to  alter  the  character  of  the  duty,  or 
tlie  character  of  the  inquiry  which  that  duty  involves,  in  order  to 
its  being  satisfactorily  performed. 

Now,  my  Lords,  I  venture  to  say  there  is  nothing  here  to  sug- 
gest, and  there  is  nothing  in  any  analogous  case  in  my  power  to 
suggest,  which  involves  the  duty  of  proceeding  according  to  strict 
legal  rules.  The  sort  of  commission  that  was  given  here 
was  one  *of  a  very  roving  description,  to  find  out  every  [*  649] 
little  circumstance,  whatever  it  might  be,  wherever  they 
i'ould  pick  it  up,  and  in  whatever  manner  they  could  ascertain  it. 
Accordingly,  v/e  were  referred  to  various  documents  of  similar 
•character;  and  those  by  their  tenor  very  strongly  support  the  view 
that  the  inquiry  made  was  of  the  character  that  I  now  state. 
They  were  not  appointed  to  inquire  intt)  any  specific  fact;  they 
were  not  appointed  to  inquire  into  age,  or  place  of  birth;  and, 
accordingly,  in  many  cases  tliey  obviously  did  not  so  inquire,  as 
tliey  do  not  report  these  particulars. 

My  Lords,  I  cannot  conceive,  when  you  take  these  circum- 
stances into  consideration  along  with  the  undoubted  fact  that  this 
was  not  made  for  the  purpose  of  l)eing  recorded  in  a  public 
register,  that  it  can  have  the  authority  of  a  public  register.  No 
doubt  the  document  survives,  but  the  mere  fact  that  a  document 
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intended  for  a  temporary  purpose  of  tliis  kind,  is  found,  after  a 
long  lapse  of  years,  in  tlie  archives  of  a  government  office,  does 
not  constitute  it  of  the  authority  of  a  register.  The  purpose  of 
this  document  was  ephemeral,  and  was  at  an  end  the  moment  the 
appointment  was  nunle  ;  and  it  would  be  a  very  singular  fact  if 
the  law  iif  England  were  to  give  such  an  authority  to  this  one 
report,  when  tlie  investigation  in  the  cases  of  all  the  unsuccessful 
candidates,  and  the  reports  in  their  cases,  must  have  l)een  of  pre- 
cisely the  same  weight  and  authority  as  this ;  there  is  no  difference 
between  them.  The  results  of  the  investigations,  and  the  steps 
taken  to  investigate,  appear  to  me  to  have  l)een,  in  the  case  of 
Mangini  at  all  events,  entirely  without  the  knowledge  of  tlie 
parties  concerned. 

I  have  no  hesitation,  under  these  circumstances,  upon  the  facts 
of  the  case  itself,  and  seeing  that  no  direct  authority  can  be 
adduced  in  support  of  the  appellant's  contention  (and  no  uuthority 
which  in  my  mind  warrants  the  principle),  in  saying  that  this  is 
a  document  which  cannot  be  reasonably  presumed  to  be  founded 
upon  legal  testimony,  and  one  which  cannot  be  received  in  evi- 
dence. T  fully  concur  in  the  result  which  your  Lordships  have 
arrived  at. 

Mr.  Pearson  intimated  that  he  could  not  support  the  case  if  that 
document  was  rejected. 
[650]      Order  appealed  from  affirmed,  and  appeal  dismissed  ivith 

costs. 
Lords'  Journals,  18tli  June,  1880. 

ENGLISH   NOTES. 

The  above  case  contains,  especially  in  the  reasons  of  Lord  1)LA<k- 
liunx,  ati  exposition,  on  the  highest  authority,  of  the  ])rinciples  ou 
which  public  documents  urc  admissible  in  English  Courts  as  evidontte 
of  the  statements  contained  in  them.  This  judgment  is  cited,  and  the 
]»rincipl(!  exi)resslv  followed.  l)y  Lord  ffustice  (JiiirTV  in  the  Court  of 
.Appeal  in  JRJrans  v.  Mertlnjr  Tijdcil  Urban  District  Council,  189!)^ 
1  Ch  241,  2o2,  68  L.  J.  Ch.  175,  178.  The  issue  in  the  case  was 
whether  a  certain  piece  of  land  was  subject  to  commonable  rights. 
The  document  in  (|uestioii  was  a  survey  and  a  re})ort  made  by  a 
.surveyor  in  1816,  in  discharge  of  a  duty  imposed  upon  him  by  the 
Sth  section  of  the  statute  34  Geo.  III.  c.  75,  upon  the  occasion  of  a 
sale   of  Crown    lands,    and    produced    out  of   the   projier  custody   (Tlie 
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Land  RncMuie  ()fKc«^).  This  wiis  liold  admissible.  Lord  Justice 
OiTTTTY  s;iid :  "  1  tliiuk  it  was  udniissihlo  ou  the  ground  that  it  was 
a  docunu'ut  of  a  public  nature.  The  survey  and  report,  were  made  pur- 
,suant  to  the  public  statute  34  (leo.  III.  c.  75,  s.  8,  and  were  required 
as  a  necessarv  condition  precedent  tt)  the  sale  of  the  Crown  Manor  by 
tlu!  commissioners.  The  statute  was  one  of  general  p^djlic  interest; 
it  put  restriction  on  the  sale  of  Crown  lands  by  the  Crown  or  the  com- 
missioners, acting  on^behalf  of  the  Crown.  I  think  that  the  document 
coni[)lies  substantially  with  the  tests  stated  by  Lord  Blackbukx  in 
St  aria  v.  Freccia  (p.  (37U.  (inte)^  where  he  says  that  there  should  be  a 
public  inquiry,  a  public  document,  and  that  it  should  be  made  by  a 
public  officer."'  The  other  members  of  the  Court  (Lindlkv,  ~\I.  K.,  and 
Vaugiiax  Williams,  L.  d.)  arrived  at  a  similar  decision,  Li>«i>lp:y, 
Yl.  R.,  citing  Smtf/>  \ .  J'J'frl  Brownlow  (1869),  L.  R.  9  Eq.  241,  .39 
L.  d.  Ch.  636  u.,  where,  in  a  suit  for  establishing  a  right  of  common 
over  certain  laud  as  belonging  to  the  wastes  of  a  manor  of  B.,  a  survey 
made  in  1607  by  tlie  direction  of  the  Crown,  of  the  Court  and  Manor 
of  I>.  under  the  presidencv  of  Serjeant  Dodderidge,  was  admitted  as 
evidence  of  the  boundaries  and  customs  of  the  manor. 

AMERICAN   NOTES. 

In  Evanaton  v.  Gunn,  99  United  States,  660,  the  plaintiff,  for  the  purpose 
of  showing  the  direction  and  velocity  of  the  wind  and  the  falling  of  snow  on 
a  certain  day,  offered  in  evidence  the  record  made  by  a  person  employed  at 
Chicago  by  the  United  States  Signal  Service.  In  overruling  tiie  defendant's 
exception  to  the  admission  of  this  evidence,  the  Court  said  ;  "  The  admission 
in  evidence  of  a  record  kept  by  a  person  employed  by  the  United  States 
Signal  Service  at  Chicago  was  objected  to  at  the  trial,  not  because  it  had  not 
been  properly  made,  identified,  and  proved,  but  for  the  alleged  reason  that 
'  there  was  no  law  authorizing  such  records  to  be  used  in  evidence,  and  be- 
cause it  was  not  competent  testimony.'  ...  It  may  be  admitted  there  is  no 
statute  expressly  authorizing  th<^  admission  of  such  a  record,  as  ])roof  of  the 
facts  stated  in  it,  but  many  records  are  properly  admitted  without  the  aid  of 
any  statute.  The  inquiry  to  be  made  is,  what  is  the  character  of  the  instru- 
ment? The  record  admitted  in  this  case  was  not  a  private  entry  or  nieino- 
randum.  It  had  been  kei)t  by  a  person  wliose  public  duty  it  was  to  lecord 
truly  the  facts  stated  in  it.  Sects.  2"21  and  ■J22  of  the  Revised  Statutes  require 
meteorological  observations  to  be  taken  at  the  military  stations  in  the  interior 
of  the  continent,  and  at  otlier  points  in  tlie  states  and  territories,  for  j^'iving 
notice  of  the  appm.icli  and  force  of  storms.  The  Secretary  of  War  is  also 
required  to  provide,  in  the  system  of  observations  and  reports  in  charge  of  the 
cliief  signal  officer  of  the  army,  for  sucli  stations,  reports,  and  signals  as  may 
be  found  necessary  for  the  benefit  of  agricultui-e  and  commercial  interests. 
Under  these  Acts  a  system  has  l)pen  established,  and  records  are  kept  at  tin' 
stations  designated,  of  which  ('hicaso  is  one.     Extreme  accuracv  in  all  such 
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observations  uud  in  lecording  them  is  deinandeci  by  tlie  Rules  of  the  Sii^iiat 
Seince,  and  it  is  indispensable,  in  order  that  they  may  answer  the  jMirposcs 
tor  whicii  tliey  are  required.  They  are,  as  we  have  seen,  of  a  public  character, 
kept  for  public  purpo.scs,  and  so  immediately  before  the  oyes  of  the  commu- 
nity that  inaccuracies,  if  they  should  exist,  could  hardly  escape  exposure. 
They  conu-,  tlierefore,  witliin  the  rule  whicli  admits  in  evidence  '  ollicial 
registers  or  rt-cords  kept  by  pei-sons  in  public  office  in  which  they  are  required, 
either  by  statute  or  by  the  nature  of  their  otfice,  to  write  down  particular 
transactions  occurring  in  the  course  of  their  public*  duties  or  under  their 
personal  observation.'  Taylor,  Evid.  sect.  1129;  1  (ireenl.  Evid.  sect.  48o„ 
To  entitle  them  to  admission  it  is  not  necessary  that  a  statute  requires  them  ti>' 
be  kept.  It  is  sutfioieut  that  they  are  kept  in  the  discharge  of  a  public  duty. 
1  Greenl.  Evid.  sect.  i9(»." 

In  ('ushii)f/  V.  JVmitasLcl  Ji'iir/i  li.  (.'<>..  143  Massachusetts,  77,  wliich  was  a 
petition  for  the  assessment  of  damages  cau.sed  by  the  taking  by  a  railroad 
i-orporation  of  land  of  the  petitioner,  it  was  held  that  recent  reports  made  by 
one  of  the  corps  uf  United  States  engineers,  transmitted  by  the  Secretaiy 
of  War  to  the  United  States  Senate,  and  by  that  body  ordered  to  be  printed, 
were  inadmissible  in  evidence  lor  the  ])urpose  of  showing  that  the  road-beil 
of  the  corporation  protected  the  remaining  land  of  the  petitioner  from  being 
washed  away  by  the  sea,  and  that  a  special  benefit  was  thus  received  by  the- 
petitioner  from  the  location  of  the  railroad.  The  Court,  citing  the  principal 
case,  said:  "  The  acts  of  Major  Raymond  and  assistant-engineer  liothfield,  in 
surveying  the  headland  in  the  town  of  Hull,  cannot  be  called  acts  of  state. 
nor  are  the  facts  stated  in  the  reports  public  fads,  in  the  sense  that  they  art- 
facts  which  the  United  States  have,  under  the  authority  of  law,  undertaken 
to  a.scertaiii  and  make  public  for  the  benefit  of  all  per.sons  who  may  be  inter- 
ested to  know  them:  but  they  are  facts  which  have  been  ascertained  in  the 
couise  of  preliminary  surveys  made  for  the  purpose  of  determining  what 
action,  if  any.  th(^  national  government  may  thereafter  take  for  the  purpo.se 
of  protecting  Boston  Harbor.  The  engineers  who  made  the  surveys  can  1k' 
called  as  witne.sses  in  tlie  same  manner  as  other  persons  who  have  knowledge 
of  the  facts.  There  is  no  necessity  for  the  admission  of  unsworn  written 
statements,  and  the  facts  do  not  bring  the  case  within  any  known  exception 
U)  the  rule  that  evidence  '  must  be  given  on  oath  by  persons  speaking  to 
matters  witliin  their  own  knowledge  an<l  liable  to  be  tested  by  cros.s- 
examination."  " 

Mr.  Wigmoi'e,  the  latest  editor  of  Creenleaf  on  Evidence,  .says:  "  An 
exception  [to  the  liearsay  ride]  wliich  in  [)ractice  is  by  far  the  commone.st  in 
its  employment  is  the  exception  admitting  statements  made  by  officials  in 
l)ursuance  of  official  duty.  Th<-  necessity  for  the  allowance  of  such  an  excep- 
tion is  found,  not  in  tiie  death  of  tin;  declarant,  but  in  the  practically  unen- 
durable inconvenience  of  summoning  jjublii;  otfi'-ers  from  their  pa--ts  on  the 
innumerable  occasions  when  their  official  doings  or  records  are  to  be  proved 
in  litigation.  The  guarantee  of  tru.stworthincss  justifying  the  exception  is 
usually  said  to  be  the  official  oath  of  duty;  but  an  additional  reason  and 
requirement  is  in   England  said  to  be  tlif  puldicity  ot  tlie  document,  which. 
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I'u^ures  the  probability  of  the  correction  of  possible  errors  by  the  public  who 
have  access  to  it  and  th(>  subjective  incentive  on  the  part  of  the  olHcial  to 
state  correctly  that  which  the  public's  inspection  would  detect  as  false  if  he 
recorded  falsely.  [Citing  the  principal  case.]  The  latter  reason,  as  accepted 
in  England,  limits  the  coniujon-law  scope  of  the  principle  in  its  application, 
but  it  has  rarely  been  advanced  in  this  country;  and  seems,  indeed,  to  be 
a  modern  innovation  in  Ens^laiid."  1  (Jreenleaf  on  Evidence,  16th  ed. 
sect.  102  ra. 

Mr.  Wigraore  cites  Erauslaii  v.  (iuim.  supni,  and  Cuslting  v.  Naniaskct 
Beach  R.  Co.,  siipni,  as  the  two  American  cases  in  wliicii  the  reasoning  of  the 
modern  English  cases  seems  to  be  adopted. 

Many  other  American  decisions  recognizing  the  admissibility  in  evidence 
of  "public  documents  ■' as  proof  of  the  lacts  stated  in  them,  are  collected  in 
1  Mreenleaf  on  Evidence,  sects.  470-498:  Burr  W.  Jones,  The  Law  of  Evi- 
<lence,  sects.  520  ef  seq.  :  9  .\m.  &  Eng.  Encycl.  of  Law,  2nd  ed.  pp.  880  et  seq. 

In  Worcester  v.  Nortlibonmgh,  140  Massachusetts,  397,  it  was  held  that 
a  book  published  under  a  resolve  of  the  Legislature,  authorizing  the  Adju- 
tant General  to  publish  a  list  of  the  officers  and  soldiers  of  this  common- 
wealth in  the  late  Civil  War,  and  designating  the  name  of  the  town  or  city 
upon  whose  quota  the  soldiers  were  credited,  is  admissible  in  evidence  on 
the  issue  of  the  military  settlement  acquired  by  a  soldier  under  a  certnin 
statute. 

In  Radcliff  v.  I7)iifed  Insurwice  Co.,  7  Johnson  (N.  Y.),  38,  it  was  held 
that  diplomatic  correspondence  communicated  by  the  President  to  Congress 
is  sufficient  evidence  of  the  acts  of  foreign  governments  and  functionaries 
therein  recited.  At  p.  50  the  Court  said:  "  The  letter  of  Mr.  Canning  to 
Mr.  Pinkney,  of  the  Sth  of  January,  1808,  would  have  still  further  corrobo- 
rated the  proof  of  the  blockade,  as  it  was  decisive  evidence  of  the  intention 
of  the  English  government  to  include  St.  Lucar  in  the  blockade  of  Cadiz,  and 
to  carry  the  blockade,  at  the  entrances  of  those  ports,  into  '  the  most  rigorous  * 
effect.  This  letter,  I  think,  ought  to  have  been  admitted  in  evidence.  It 
appears  to  have  been  printed  at  the  city  of  Washington,  by  persons  whom  the 
defendant  offered  to  show  were  printers  to  Congress,  and  to  have  composed 
part  of  a  set  of  public  documents  transmitted  to  Congress  by  the  President  of 
the  United  States.  A  greater  strictness  of  proof,  in  respect  to  such  public 
matters  of  state,  and  when  they  are  introduced  collaterally,  and  not  as 
matter  of  fact  in  issue,  would  be  inconvenient,  and  is  not  now  in  practice 
required.'' 

In  Lnrion  v.  Gilliam,  2  Illinois,  577,  it  was  held  tliat  the  State  Register, 
being  made  by  law  the  public  paper  in  which  tlie  official  acts  of  the  governor 
required  to  be  made  public  are  published,  is  admissible  to  pi'ove  the  existence 
of  facts  staled  in  a  governor's  proclamation,  and  that  such  a  proclamation 
<leclaring  who  is  elected  to  Congress  is  jirimd  facie  evidence  of  the  facts 
therein  stated. 

So  the  books  of  assessors  are  admissible  to  prove  the  assessment  of  taxes 
ii})on  individuals  and  for  the  property  therein  mentioned.  Ronkendorff  v. 
7'(ii/lor,  4  Peters  (U.  S.  Sup.  Ct.),  349,  300.    And  the  census  reports,  published 
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bv  authority  of  Congress,  are  admissible  to  sliow  the  po]iulatioii  of  a  town. 
Fulham  V.  Hmce,  60  Vermont,  3.")!.  And  the  returns  of  inspectors  of  elections 
are  prima  facie  evidence  of  the  number  of  votes  cast  for  a  caiididati'.  People 
V.  Miuc/i,  21  New  York,  o'6'J. 

But  official  registers  are  evidence  only  of  the  facts  required  to  be  recorded 
therein.  1  (Jreenleaf  on  Evidence,  sect.  49o.  And  a  government  gazette, 
though  admissible  as  evidence  of  the  pul)lic  acts  of  the  government,  on 
matters  of  state,  is  no  evidence  of  private  titles  or  pi'ivate  interests  or  to 
prove  facts  of  a  private  nature.  Bnindred  v.  Del.  IIoi/o.  20  Xew  Jersey  Law, 
328.     See  further,  Wetmure  v.  United  States,  10  Peters  (I'.  S.  Sup.  Ct.),  647. 

In  Gordon  v.  Bucktwll,  36  Iowa,  438,  it  was  held  that  the  report  of  the 
Register  of  the  State  Land  Office  is  not  competent  evidence  to  show  that  lands 
have  been  patented  to  a  railroad  company,  the  report  not  being  "  a  certificate 
of  a  public  officer,  a  copy  from  the  records  in  his  custody  duly  authenticated, 
or  in  fact  any  such  a  document  as  Courts  will  receive  in  evidence  on  account 
of  their  public  character.''     See  also  Marks  v.  (Jrth,  121  Indiana,  10. 
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PRINTING   AND   NUMERICAL   REGISTERING    CO.   v. 

SAMPSON. 

(1875.) 
RILK. 

The  rule  that  a  contract  is  void  whicb  is  contrary  to 
public  policy  is  not  to  be  arbitrarily  extended  so  as  lightly 
to  interfere  with  freedom  of  contract ;  and  a  contract  by 
which  an  individual  anticipates  the  results  of  his  futui'c 
industry  is  not  necessarily  contrary  to  public  policy. 

Printing  and  Numerical  Registering-  Co.  v.  Sampson. 

L.  i;.  I'.t  K(|,  4t;2-4()0  (<.  c.  44  L.  ,1.  Cli.  70.')). 

[462]    Public     Pidici/.  — Patent. — A.ssigiiment.  — Covenant    to    assir/n    Future 
Patents  of  like  Nature. 

An  agreement  by  the  vendor  of  a  i>atent  to  assign  to  the  purchaser  all  fu- 
ture patent  rights  which  the  vendor  may  hereafter  acquire  of  a  like  nature  to 
the  patent  sold,  is  not  contrary  to  public  policy. 
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In  August,  1872,  Marcus  IJebro,  William  Aslicroft,  and  Sinicoii 
Sampson  (the  defendant  in  this  suit)  were  entitled  to  seven-eiglitli 
shares  of  letters-patent  relating  to  inventions  made  by  Bubro, 
descril)ed  as  "  inventions  applicable  to  the  mechanism  or  apparatus^ 
employed  for  numbeiing  and  printing  tickets  C(nisecutively,  and 
for  containin>f  and  deliveiinij-  tickets  (.)r  continuous  leu2ths  of 
paper,  or  other  similar  materials;  "  and  it  was  intended  to  form  a 
company  with  limited  liability  for  the  purpose  of  purchasing  and 
working  these  patents.  Accordingly  an  agreement  in  writing, 
dated  the  .'Ust  of  August,  1872,  was  entered  into  l)etween  Bebro  of 
the  first  part,  Aslicroft  of  tlie  second  part,  tlie  defendant  of  the 
third  part,  and  E.  Samuelson  of  the  fourth  part,  whereby  the 
])arties  of  the  first  three  parts  (therein  called  the  vendors)  agreed 
immediately  'after  tlie  allotment  of  shares  in  the  proposed  com- 
jiany  to  deduce  a  good  title  to  the  aforesaid  shares  in  the  said 
liatents,  and  to  assign  the  same  to  the  company,  or  trustees  for  the 
ccnnpany ;  and  thereupon  tlie  company  was  to  pay  to  the  vendors  a 
sum -of  £48,750  in  such  shares  and  at  such  time  and  in  such  man- 
ner as  thereby  provided.  The  agreement  contained  the  following 
stipulation  :  —  '"  The  vendors  shall  enter  into  a  covenant  with  the 
said  company  to  assign,  as  and  when  required  by  the  company  or 
their  directors,  all  future  patent  rights,  or  in  the  nature  of  patent 
rights,  which  they  or  any  of  them  may  hereafter  act|nire  with 
respect  to  the  aforesaid  inventions,  or  any  of  them,  or  any  of  a 
like  nature  in  the  United  Kingdom,  or  any  part  thereof,  tlie 
Channel  Islands,  the  Isle  of  Man,  or  all  or  any  part  of  the  conti- 
nent of  Europe. " 

The  proposed  company  \\as  duly  registered  and  incor- 
porated in  *  December,  1872.      The  agreement  of  the  :'lst  [*  463] 
of  August,    1872,    was  carried  into  effect;  the  purchase- 
money  was  paid,  and  the  patents  were  assigned  by  the  defendant 
and  the  other  persons  entitled  thereto ;  liut  no  covenant  to  assign 
future  patents  was  entered  into  as  provided  by  the  agreement. 

In  February,  1873,  the  defendant  took  out  a  patent  for  an 
invention  which  the  directors  of  the  company  alleged  to  be  of  a 
like  nature;  with  those  whicli  were  the  subject  of  the  agreement  of 
August,  1872  ;  and  the  directors  accordingly  required  the  defend- 
ant to  assign  to  the  company;  but  the  defendant  refused  to  do  so; 
and  thereupon  tlie  bill  in  this  suit  was  filed  by  tlie  company, 
seeking  to  compel  the  defendant  to  assign  the  patent  in  (piestion. 
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and  to  execute  a  deed  of  covenant  to  the  eftect  srii/.ii^l'.  d  nr  l.y 
the  agreement  of  the  9ih  of  August,  1872. 

The  cause  now  came  on  to  he  lieard.  .Vt  tlie  hearing  two 
defences  were  relied  upon:  first,  tliat  the  patent  of  Fehruary,  ]87;J, 
was  not  of  a  like  jiature  to  those  comprised  in  the  agreement  of 
August,  1872 ;  secondly,  that  an  agreement  tu  assign  future 
patents  was  against  puhlic  policy,  as  tending  to  discourage 
inventors.     This  report  is  confined  to  the  latter  question. 

Mr.  Aston,  Q.C.,  Mr.  Chitty,  Q.C.,  and  Mr.  Bunting,  for  the 
plaintifl's. 

Mr.  Southgate,  Q.C. ,  Mr.  Marten,  Q.  C. ,  and  i\Ir.  Hamilton 
Humphreys,   for  the  defendant. 

Sir  G.  Jessel,  M.  R.  ,  after  discussing  the  nature  of  the  inven- 
tions which  were  the  subject  of  the  agreement  of  the  31st  »»f 
August,    1872,    continued  :  ^ — 

The  buyers  were  about  to  form  a  company  to  work  the  inven- 
tion, that  means  to  produce  tickets  with  numbers.  That  was  to 
be  their  business.  They  were  to  produce  and  sell  a  commodity, 
the  object  of  the  invention  being  to  produce  that  commodity  more 
r'heaply  than  had  l)een  done  before.  It  was  an  old  commodity,  an 
old  product,  but  had  not  been  produced  in  the  same  manner 
before.  The  object  of  the  com])any,  therefore,  was  to  sell  the  old 
j>roduct  at  a  lower  price  than  the  price  at  which  it  could  be  pro- 
duced by  the  modes  in  use  before  this  invention  was 
[*464]  patented,  and  *  thereby  to  obtain  business.  That  is  the 
object,  lieiiig  about  to  establish  that  cumpany,  and  being 
about  to  buy  the  invention,  they  found  the  invention  not  in  the 
exclusive  hands  of  the  inventor,  but  in  the  hands  of  liimself  and 
his  assigns,  per.sons  who  had  aciiuired  by  }mrchase  some  portion  of 
his  patent  rights. 

Now  nothing  is  better  known  than  this,  that  wlicii  pel  sons  have 
turned  their  attention  to  a  particular  cdass  of  invention  they  are 
likely  to  go  on  and  invent,  and  likely  to  continuously  improve  tlie 
nature  of  their  invention,  and  continuously  to  discover  new  modes 
of  attaining  the  end  desired.  Persons,  therefore,  who  buy  patents 
of  inventors  are  in  the  habit  of  protecting  themselves  from  the 
utter  destruction  of  the  value  of  the  thing  jturchased  by  bargaining 
with  the  seller  that  he  shall  not  use  any  new  imcntion  of  his  for 
])roducing    that    product    in   which   they  are    about    to   deal    at   a 
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<;lieaper  rate,  because  if  lie  were  allowed  to  do  so  he  might,  the 
day  after  iie  had  sold  his  patent,  prt)duce  something  which,  with- 
Miu  being  technic^ally  an  infringement,  and  without  being  techni- 
cally an  iniproven)(!nt,  might  accomplish  tlie  desired  object  in 
some  other  way,  and  ntterly  destroy  the  value  of  that  which  the}' 
had  purchased.  They,  therefore,  not  unreasonal)ly,  and  not  un- 
usually, make  it  a  part  of  their  bargain  that  whatever  the  man 
discovers  of  the  same  kind  in  the  sha[)e  of  machinery  or  apparatus 
which  will  produce  tiie  product  in  which  they  are  about  to  deal 
shall  belong  to  them.  They  say,  "  We  cannot  buy  on  any  other 
terms,  because  otherwise  we  are  exposed  to  the  instantaneous,  or 
almost  instantaneous,  competition  of  the  inventor  with  the  benefit 
of  his  previous  experience."  That,  as  I  said  l)efore,  is  not  an 
unusual,  nor  is  it  an  unreasonable,  bargain.  Now  the  vendors  in 
this  case  were  of  two  classes.  There  were  the  class  of  inventor 
and  the  class  of  })urchaser  of  inventions,  and  it  is  (piite  reasonable 
that  there  being  the  latter  class  in  the  market  the  purchasing  body 
of  persons  should  say  to  the  vendors,  "  You  shall  not  buy  u}i  any 
of  these  inventions  to  set  up  against  me,"  otherwise  the  same  evil 
might  arise  from  purchase  as  from  fresh  invention ;  the  vendors 
being  in  the  trade,  or  inidertaking  the  trade,  or  having  turned 
their  attention  to  the  trade,  might  look  out  next  day  for  a  similar 
patent,  for  some  patent,  that  is,  wliicli  produced  the  same  result, 
-and  start  in  trade  against  the  purchaser.  It  is,  therefore,  not 
unreasonable  to  provide  that  the  vendors  shall  not  even 
buy  any  jjatent  except  *  upon  the  terms  tiiat  it  shall  belong  [*  465] 
to  the  purchaser.      That  is  the  position  of  the  parties. 

Now,  it  was  said  on  the  part  of  the  defendant,  that  such  a  con- 
tract as  that  which  I  have  mentioned,  a  contract  by  which  an 
inventor  agrees  to  sell  what  he  may  invent,  or  accpiire  a  patent  for 
before  he  has  invented  it,  is  against  public  policy,  and  it  was  said 
to  be  against  public  ])(dicy,  because  it  would  discourage  inven- 
tions; that  if  a  man  knows  that  he  (^nnnot  obtain  any  pecuninry 
benefit  from  liis  invention,  having  already  received  the  ])rice  for 
it,  lie  will  not  invent,  or  if  he  does  invent  will  keep  it  secret, 
and  will  not  take  out  a  i>atent.  It  must  not  be  forgotten  that 
you  are  not  to  extend  arl>itrarily  tho-;e  rules  which  say  that  a 
given  C(.)ntract  is  void  as  being  against  public  ])olicy,  because  if 
there  is  one  thing  N\hi(di  nioiv  tlian  another  ])ublic  policy  i'e<iuiies 
it  is  that  men  of  full  age  and  competent  understanding  shall  have 
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the  utmost  liberty  of  contr:ictiiig,  and  tliat  their  contracts  M'heu 
entered  into  freely  and  voluntarily  shall  be  held  sacred  and  shall 
be  enforced  by  diurts  of  justice.  Therefore,  you  have  this  para- 
nujunt  public  ]X)licy  to  consider  —  that  you  are  not  lightly  to 
interfere  with  this  freedom  of  contract.  Xow,  there  is  no  (hnibt 
public  policy  may  say  that  a  contract  to  commit  a  crime,  or  a  con- 
tract to  give  a  reward  to  another  to  commit  a  crime,  is  necessai-ily 
void.  The  decisions  have  gone  further,  and  contracts  to  commit 
an  immoral  offence,  or  to  give  money  or  reward  to  another  to  com- 
mit an  immoral  oti'encc,  or  to  induce  anotlitr  to  do  something 
against  tlie  general  rules  of  morality,  thougii  far  more  indctinilc 
tlian  the  previous  class,  have  always  been  held  to  l)f  void.  I 
should  be  sorry  to  extend  the  doctiine  nimli  further.  T  do  not 
say  there  are  no  other  cases  to  wliich  it  does  apply;  but  I  should 
be  sorry  to  extend  it  nnudi  furtlici'.  However,  T  am  satisfied  there 
is  no  reason  for  so  extending  it  in  this  case.  In  the  Hist  place,  it 
is  assumed  that  a  man  will  not  invent  without  pecuniary  reward. 
Experience  shows  us  tiiat  that  must  not  be  taken  as  an  a1)solut(' 
truth.  Some  of  tlie  greatest  inventions,  which  have  been  (if  the 
most  benefit  to  mankind,  have  been  invented  by  persons  who  have 
given  their  inventions  freely  to  the  world.  Again  it  is  sup])osed 
that  a  man  who  has  obtained  money  for  1  he  future  products  of 
his  brain  will  ]iot  be  ready  to  ]iroduce  tlic^e  ]irodiu'ts.  That  nnist 
not  be  assumed.  Xothing  is  nuire  comnuui  in  intellectual 
[*  466]  pursuits  *  than  for  nuui  to  sell  beforehand  the  future  intel- 
lectual jiroduct  lieforc  it  is  made,  oi- even  conceived.  Does 
any  one  imagine  that  it  is  against  ])ul)lic  policy  for  an  artist  to 
sell  the  picture  which  he  has  never  ]«iinted  or  designed,  or  for  the 
sculptor  to  sell  the  statue,  the  subjcM-t  of  wliich  is  to  be  hereafter 
given  to  him,  or  f(tr  tlu^  autlior  to  s(dl  tlie  copyright  of  the  book, 
the  title  of  which  is  even  as  yet  inikiiown,  or,  more  than  that, 
that  a  contributoi-  to  a  periodical  may  agree  that  lie  will  dcxdte 
himself  to  the  extdusive  scivici;  of  a  certain  periodical  for  a  gi\i'n 
period,  for  a  giv(;n  reward?  These  exaiujdes  an-,  to  my  mind, 
entirely  repugnant  to  the  argument  that  there  is  any  public  policy 
in  prohibiting  such  contracts.  On  the  cuntrary,  ])ublic  jicdicy  is 
the  other  way.  It  encourages  the  poor,  needy,  and  struggling 
author  or  artist.  Tt  enables  him  to  pursue  his  avocations,  liecause 
jieoplc  rely  upon  his  honour  and  good  failh,  and  the  ordinary  ijrac- 
tice  of   mankind;  ami  it  will    ]iro\i:!e   foi-  him   the  means  before- 
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hand  which,  if  the  hiw  prohibited  such  a  contracl,  lie  couhl  not 
otherwise  obtain.  This  appears  to  nie  tu  apply  as  much  to  a 
patent  invention  as  to  any  other  subject  wliicli  the  intellect  can 
produce.  A  man  who  is  a  needy  and  struggling  inventor  may 
well  agree  either  for  a  present  payment  in  money  down,  or  for  an 
annual  payment,  to  put  his  intellectual  gifts  at  the  service  of  a 
imrehaser.  T  see,  therefore,  not  onl)-  no  lule  of  public  ])olicy 
against  it,  but  a  rule  of  public  policy  for  it,  because  it  may  enable 
such  a  man  in  comparative  ease  and  affluence  to  devote  his  atten- 
tion to  scientific  research,  whereas,  if  such  a  contract  were  }iro- 
liibited  he  would  be  compelled  to  apply  himself  to  some  menial  t»r 
mechanical  or  lower  callino',  in  order  to  oain  a  livelihood.  I 
think,  therefore,  if  the  (piestion  were  to  be  debated  solely  on 
those  considerations,  such  a  contract  as  this  could  not  be  deemed 
against  public  policy,  and  I  say  that  because  this  argument  is  one 
which  is  frequently  used,  and  when  it  is  brought  forward  deserves, 
as  it  has  received  from  me  on  the  present  occasion,  the  most 
attentive^  consideration. 

[His  Honour  then  considered  the  remaining  points,  and  made  a 
decree  for  the  plaintiffs.  ] 

ENGLISH    NOTES. 

The  principle  that  a  contract  is  void,  wliicli  is  against  public  policy, 
has  been  dealt  with  under  Nos.  31-41  of  '•  Contract,"  G  E.  C.  325-455. 
The  principle  of  the  above  rule  is  to  be  considered  by  way  of  contrast, 
-and  as  limiting  the  scope  of  the  principles  illustrated  by  the  cases  Nos. 
3S-40  i.f  '•  Contract  "  and  notes  6  R.  C.  392-455. 

The  principle  of  the  decision  of  the  Master  of  thk  Rolls  was 
cited  and  followed  by  Chitty,  J.,  in  TiiUis  v.  Jorsoii,  1892,  3  Cb. 
441,  61  L.  J.  Ch.  655,  67  L.  T.  340,  41  W.  R.  11,  where  under  an 
agreement  between  the  parties  to  a  building  contract  that  "  the  certi- 
ficates, &c.  of  the  architect  shall  be  final  and  binding,  and  shall  not  be 
set  aside  or  attempted  to  be  set  aside  on  any  ground,  or  for  anv  reason, 
or  for  any  pretence,  suggestion,  charge,  (»r  insinuation  of  fraud,  cjollu- 
sion,  or  confederacy, "  it  was  held  that  it  was  competent  and  not  con- 
trary to  public  policy  for  the  parties  to  agree  that  the  «]uestion  of  fraud 
ou  the  part  of  the  arbitrator  should  not  be  raised;  and  that,  in  the 
absence  of  fraud  on  the  part  of  either  i)arty.  the  question  of  fraud  on 
the  part  of  the  arbitrator  could  not  be  raised. 
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AMERICAN  NOTES. 

The  American  cases  dealing  with  contracts  which  are  void  on  grounds  of 
public  policy  are  discussed  in  the  American  notes  to  Nos.  'M-i\  of  "  Con- 
tract," (3  R.  C.  ;3-25-455. 

Late  decisions  illustrating  the  principle  are  ( 'olusa  v.  Welch,  122  Cali- 
fornia, 428;  llakestraw  v.  Lanier,  104  Georgia,  188;  Brady  v.  Yost,  55  Pa- 
cific Hep.  542  (Idaho,  1898);  Crichjield  v.  Bermudez  Aaphall  Paving  Co., 
174  Illinois,  466;  Henderson  v.  Virden  Coal  Co.,  78  Illinois  App.  437;  Singer 
Mfg.  Co.  V.  Fe)-rell,  i8  Southwestern  Hep.  1078  (Ky.  1899);  Almj/ v.  Onw, 
165  Massachusetts,  126;  DicLson  v.  Baker,  77  Northwestern  Rep.  820  (Minn. 
1899^;  McDonald  v.  Buckslaff,  56  Nebraska,  88;  Specld  v.  Beindorf,  5(5 
Nebraska,  553;  Moloney  v.  Selson,  158  New  York,  ;i51 ;  Buel  v.  Baltimore  Sr 
O.  S.  W.  R.  Co.,  53  New  York  Supplement,  749;  Place  v.  Conklin,  54  New- 
York  Supplement,  532  ;  RalpJisnyder  v.  Shaw,  45  West  Virginia,  680. 
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[Arranged  and  annotated  by  W.  F.  Phillpotts,  barristcr-at-law.] 

No.  1.  — BASSETT  v.  NOSWORTHY. 
(1673.) 

No.  2.  —  IND,  COOPE  &  CO.  v.  EMMERSON. 

(1S87.) 

RULE. 

The  defence  of  purchaser  for  value  without  notice  may- 
be sustained  by  any  person  who  has  given  any  valuable 
consideration  sufficient  to  make  him  a  purchaser  within 
the  27  Eliz.  c.  4.  although  it  was  not  an  adequate  value  of 
the  interest  purchased. 

A  purchaser  who  has  paid  his  purchase-money  without 
notice  may  lawfully  after  notice  obtain  the  legal  estate  by 
purchase  of  an  encumbrance,  and  if  that  would  have  been 
a  protection  against  a  plaintiff  suing  at  law  before  the 
Judicature  Act,  1873,  it  would  have  been,  and  still  is,  a 
good  defence  in  equity. 


U.  f.  vol..  XXI.]       rUUCllASKIl    I'OK    VALUE    WITHOUT    NOTICE.  703 

No.  1.  —  Bassett  v.  Nosworthy,  Rep.  Temp.  Finch,  102. 

Formerly  the  plea  might  also  have  been  maintamecl 
against  a  legal  owner,  claiming,  in  aid  to  his  action  at  law, 
the  auxiliar}-  jurisdiction  of  the  Court  of  Chancery,  for  dis- 
covery or  other  assistance  which  could  not  be  granted  at 
law. 

But,  under  the  modern  practice  where  the  same  Court  is 
competent,  in  one  action,  to  grant  all  necessary  relief,  if  a 
plaintilt'  claiming  under  a  legal  title  applies  to  the  Court 
for  discovery  or  otlier  relief  auxiliary  to  his  principal  claim, 
the  defendant  cannot  resist  sucli  an  application  on  the 
ground  that  he  is  a  purchaser  for  value  without  notice. 

Bassett  v.  Nosworthy. 

Rep.  Temp,  yinch,  102-104  (2  White  &  Tudor,  L.  C.  7th  ed.  130). 

Purchaser.  —  Bona  Fide  and  tvUhoul  Notice.  —  Equity  will  not  disarm. 

Bill  by  the  heir-at-law  to  discover  a  revocation  of  a  will  by  his  an-  [102] 
cestor,  under  which  the  defendant  claimed  as  a  purchaser  ;  and  pleaded 
another  bill  brought  in  the  Exchequer  for  the  same  matter,  and  after  a  full 
hearing  dismissed,  and  the  dismission  signed  and  enrolled;  the  plea  was  held 
good. 

The  plaintiff,  Sir  William  Bassett,  entitled  himself,  as  son  and 
heir  of  Elizabeth  Seymour,  who  was  the  only  daugliter  and  heir  (jE 
Sir  Joseph  Killigrew,  who  was  brother  and  heir  of  Sir  Henry 
Killigrew,  whose  estate  the  lands  in  the  bill  mentioned  formerly 
were;  the  defendant's  title  being  under  a  pretended  purchase  (as 
the  plaintiff  alleged)  of  these  lands  at  Drury-hou.-^e,  and  under  the 
will  of  Sir  Henry  Killigrew,  the  purchase  being  from  Jane  Davis, 
afterwards  the  wife  of  Mr.  Berkley,  and  from  Henry  Hill,  the 
pretended  natural  son  of  the  said  Sir  Henry  Killigrew,  of  which 
will  the  plaintiff  alleged  there  was  a  revocation  by  some  subse- 
quent deed  or  will ;  and  for  a  discovery  thereof,  and  what  Mr. 
Nosworthy  really  paid  for  tlie  purchase,  and  what  deeds  and  writ- 
ings he  had,  and  to  set  aside  the  encumbrances  which  he  had 
bought  to  protect  his  purchase,  and  that  Mrs.  Seymour  might  try 
her  title  at  law  upon  the  supposed  revocation  against  the  title  of 
the  defendant,  as  a  purchaser  under  the  said  will,  the  now  plain- 
tiffs exhibited  this  bill :  — 
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To  which  the  defendant  pleaded  a  dismission  nf  a  hill  in  the 
Conrt  of  Excheqner  signed  and  enrolled,  which  hill  was  there 
hronght  for  the  .same  matter  as  in  this  hill,  and  fnllv  exaniiued 
and  dismissed  npon  a  fnll  hearing,  but  witlmnt  prejudice,  and  the 
dismission  duly  signed  and  enrcjlled ;  and  he  farther  pleaded,  that 
lie  was  a  purchaser  for  a  valuable  consideration,  hond  fide,  paid 
without  notice  of  any  revocation. 

This  cause  being  heard  by  the  T^ord  Keeper  BaiDdMAX,  he 
ordered  precedents  to  be  searched,  where  a  plaintiff,  after  a  dis- 
mi.ssion  of  his  bill  on  a  judicial  and  formal  hearing,  and  a  full 
examination  of  witnesses  in  one  Court  of  equity  (and  that  with- 
out prejudice),  had  ever  been  admitted  in  another  Court  of  equity 
to  examine  new  witnesses  to  the  same  matter  formerly  in  issue 

and  examined. 
[*  103]  *  And  afterwards  there  being  several  orders  madt'  in 
this  cause,  and  one  by  wliich  tiie  plea  was  overruled;  and 
now  the  cause  coming  to  be  lieard  by  the  Lord  Keeper  Nottinc!- 
ILVM,  W'ho  having  read  the  articles  for  the  defendant's  purchase, 
and  the  conveyances,  leases,  tine,  and  recovery,  which  appeared  to 
be  made  before  any  purchase  at  Drury-honse,  and  having  consid- 
ered the  whole  matter,  he  was  of  opinion  that  the  Court  had  gone 
much  out  of  the  way,  and  that  the  cause  had  been  perplexed  with 
several  extraordinary  orders,  and  not  acctirdiiig  to  the  usual  course 
of  proceedings;  and  therefore  it  was  to  \w  bi'ought  back  to  that 
state  where  it  first  went  wrong. 

\Vhereu]»oii  he  discharged  all  former  orders  for  examining  wit- 
nesses at  large,  and  confirmed  all  (;xaniinations  to  the  matter  of 
the  defendant's  }>lea,  which,  by  the  justice  of  a  Couit  of  equity, 
ought  to  conclude  the  ]iliiintil'f,  unless  he  could  dis])i(i\H!  it  ;  and  a 
bill  of  the  same  nature  Inning  been  brought  in  the  Court  of 
Exchequer,  and  there,  after  a  full  examination,  dismissed,  it 
seemed  very  hard  that  the  dismission  was  Mitliout  prejudice, 
becau.se  no  cioss-bill  can  or  ouglit  to  l)c,  re(;eived  alter  publication, 
to  examine  the  same  witnesses  again,  for  that  might  be  a  means 
to  introduce  subornation  and  perjury,  (■\('U  l»y  the  order  of  tlii.s 
Court,  and  no  precedents  can  l)e  fouiul  to  wairnnt  sucli  ])r;;ctice. 

Therefore  the  defendant  having  pleaded  this  dismission  in  bar  of 
any  farther  examination,  and  that  he  is  a  purchaser,  honCt  Jiilc, 
without  notice  of  any  revocation,  and  afterwards  for  the  Court  t.j 
save  the  benefit  of  this  plea,  by  way  of  answer,  and  yet  to  allow 
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uu  examination  l«t  the  whole  matter,  which  had  been  pleaded  in 
bar  to  such  examination  (all  wiiich  had  formerly  been  done  in 
this  cause),  was  in  effect  to  surprise  tlie  defendant,  and  unawares 
to  draw  him  oil'  from  that  whicii  was  his  most  material  defence. 

The  cause  being  then  set  right  before  the  Court  upon  the  true 
merits  thereof,  there  were  only  two  points  which  were  consider- 
able. 

1.  What  the  law  of  this  Court  is  concerning  purchasers. 

2.  Whether  the  defendant  was  a  purchaser  within  that  law. 

As  to  the  first  point,  a  purchaser,  bomi  fide,  without  notice  of 
any  defect  in  his  title  at  the  time  of  the  purchase  made,  may  law- 
fully buy  in  a  statute  or  mortgage,  or  any  other  encumbrance ;  and 
if  he  can  defend  himself  at  law  by  any  such  encumbrances  bought 
in,  his  adversarj'  shall  never  be  aided  in  a  Court  of  equity  by 
setting  aside  such  encumbrances ;  for  equity  will  not  disarm  a 
purchaser,  but  assist  him;  and  precedents  of  this  nature  are  very 
ancient  and  numerous  (viz.),  where  the  Court  hath  refused  to  give 
any  assistance  against  a  pitrchaser,  either  to  an  heir,  or  to  a 
widow,  or  to  the  fatherless,  or  to  creditors,  or  even  to  one  pur- 
chaser against  another. 

*  And  this  rule,  in  a  Court  of  equity,  is  agreeable  to  the   [*  104] 
wisdom   of   the  common  law,   where  the  maxims  which 
refer  to  descents,   discontinuances,    non-claims,   and  to  collateral 
warranties,  are  only   the   wise  arts  and   intentions  of  the  law  to 
protect  the  possession,  and  to  strengthen  the  rights  of  purchasers. 

2.  As  to  the  second  point,  the  Court  declared,  that  the  defend- 
ant had  sufficiently  proved  his  plea,  and  himself  to  be  a  purchaser 
within  the  protection  of  this  Court,  because  no  fraud  or  circum- 
vention appeared;  and  it  was  evident  that  the  de'^endant  had  paid 
several  great  sums  to  discharge  statutes  which  encumbered  those 
lands,  over  and  above  what  was  paid  to  Mrs.  Jane  Berkley  for  lier 
estate  for  life,  and  to  Henry  Hill  for  his  reversion  ;  and  though 
the  lands  were  i)roved  to  be  of  much  greater  value  at  this  time, 
by  the  falling  of  several  lives,  than  what  they  were  at  the  time  of 
the  purchase,  yet  that  will  not  alter  the  case  in  ecpiity,  because 
in  purchases  the  question  is  not,  whether  the  consideration  be 
adequate,  but  whether  't  is  valuable  ;  for  if  it  be  such  a  considera- 
tion as  will  make  the  defendant  a  j)urchaser  within  the  statute  21. 
Eliz. ,  and  bring  him  within  the  protection  of  that  law,  he  ought 
not  to  be  impeached  in  eipiity. 
vol..  XXI.  —  4.") 
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And  since  Henry  Hill  had  nothing  to  subsist  on  during  his 
minority  but  this  reversion,  and  being  a  bastard  could  have  no 
kindred  by  the  law,  and  probably  but  few  friends,  there  was  some 
liazard  of  the  money,  which  was  advanced  during  his  minority,  if 
he  died  before  the  tine  and  recovery  suH'ered. 

Therefore  the  Court  allowed  the  plea  and  dismissed  llie  liill,  and 
suppressed  all  the  depositions  taken  in  this  cause  before  April 
last,  and  all  since,  but  only  such  w^hich  relate  to  this  plea  of  the 
defendant. 


Ind,  Coope  &  Co.  and  others  v.  Emmerson. 

12  App.  Ca.s.  .-JOO-ol^  (s.  c.  56  L.  .J.  Ch.  981)  ;  .'it;  1..  '1".  77S  ;  .'iG  \V.  K.  243). 

[300]  Action  for  Recover  n  of  Land.  ■ —  Discoceri/.  —  Title  Deeds.  —  Purchaser  for 

Value  without  Notice. 

An  action  having  been  brought  ill  the  Chancery  Division  to  recover  pos- 
session of  land  and  claiming  production  and  delivery  of  documents  alleged  to 
be  material  to  the  plaintiff's  title,  the  defendants  pleaded  that  they  were  pur- 
ciiasers  for  valuable  consideration  without  notice,  and  on  this  ground  objecteil 
to  the  discovery  and  production  of  certain  documents  of  title  :  — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (:>:]  Ch.  1).  328),  tiiat 
the  objection  was  invalid  for  the  following  reason:  — 

Before  the  Judicature  Act.  1873.  a  plea  of  purchase  for  valuable  considera- 
tion without  notice  was  not  available  against  either  discovery  or  relief  claimed 
in  tliose  cases  in  which  the  Court  of  Chancery  luid  concurrent  jurisdiction 
with  the  Common  Law  Courts  upon  legal  titles.  Sect.  24,  sub-sect.  2,  of  the 
Act  of  1873,  therefore,  gives  no  protection  to  the  defendants,  the  Court  having 
now  complete  jurisdiction  over  the  whole  action. 

The  respondent  having  brought  an  action  to  recover  possession 
of  certain  lands  a'nd  having  also  claimed  by  her  statement  of  claim 
production  and  delivery  of  certain  papers,  deeds,  and  documents, 
which  she  alleged  to  be  material  to  her  title,  the  a})pellants  b}'^ 
their  defence  alleged  that  they  were  in  possession,  and,  further, 
that  they  were  purchasers  for  valuable  consideration  witli- 
[*301]  out  *  notice.  The  usual  order  for  an  affidavit  of  docu- 
ments having  been  made  against  the  defendants,  tliey 
made  an  affidavit  that  with  regard  to  the  whole  of  certain  docu- 
ments of  title  admitted  to  be  in  their  possession  they  were  pur- 
chasers for  valuable  consideration  without  notice,  and  tliat  some 
of  such  documents  did  not  prove  or  tend  to  prove  the  plaintiff's 
case.      The  ]'liuntiff  having  taken  nut  a  suniiiinns  for  pinduclion  of 


U.  C.  VOL.  XXI.]      PURCHASER   FOR   VALUE   WITHOUT 'NOTICE.  707 

Ko.  '2.  —  Ind,  Coope  &o  Co.  and  others  v.  Emmerson,  12  App.  Cas.  301,  302, 


these  docuineuts,  CiilTTV,  J.,  dismissed  the  siiminoiis.  On  appeal 
the  Court  of  Appeal  (Cotton,  Lindlky,  and  Lopks,  L.JJ.  )  dis- 
oharged  the  order  of  Ciiitty,  J.,  except  as  to  documents  which 
the  defendants  swore  did  not  prove  or  tend  to  prove  the  plaintiff's 
title. 1 

From  this  order  the  present  appeal  was  brought. 

March  o1,  A})ril  1.      Sir  H.  Davey,  Q.  C. ,  and  Haldane,  for  the 
appellants  :  — 

The  plea  that  the  defendant  is  a  purchaser  for  valuable  consid- 
eration without  notice  can  l)e  set  up  as  an  equitable  defence  to 
the  claim  and  proceedings  for  discovery  in  this  action  by  virtue  of 
sect.  24,  sub-sect.  2,  of  the  Judicature  Act,  1873.  Before  that  Act 
such  a  plea  would  have  been  a  good  eipiitable  defence  to  a  bill  for 
discovery  only,  and  under  the  present  rules  the  right  of  discovery 
is  not  in  principle  more  extensive  than  it  formerly  was  in  the 
Court  of  Chancery ;  the  right  to  discovery  is  regulated  by  tlie  rules 
previously  existing  in  the  Court  of  Chancery.  Anderson  v.  Bank 
of  British  Columbia,  2  Ch.  D.  644;  Kearsley  v.  Phillips,  10  Q.  K 
D.  465.  As  against  such  a  purchaser  there  is  no  power  to  order 
discovery  in  aid  of  proceedings  to  establish  a  legal  title  in  cases 
where  the  jurisdiction  of  the  Court  of  Chancery  as  regards  tlie 
legal  relief  claimed  would  have  been  before  the  Judicature  Act 
auxiliary  only,  as  distinguished  from  concurrent.  The  principle 
on  whicli  the  Court  of  Chancery  treate<l  such  a  plea  appears  from 
many  cases :  c.  g.,  Wallvyn  v.  Lee,  9  Ves.  24,  32  (7  R.  R.  1 42) ; 
Colyer  v.  Finch,  5  H.  L.  C.  905,  921 ;  Heath  v.  Crealoek,  L.  li. 
15  Eq.  257,  18  Eq.  218;  Jerrard  v.  Saunders,  2  Ves. 
Jr.  454;  Pennimjton  v.  Beechcy,  2  S.  &  S.  282;  see  *  also  [*  302] 
Harrison  v.  Southcote,  1  Atk.  534.  In  Phillips  v.  Phillips, 
4  1).  r.  &  J.  208,  217,  Lord  Westbury  no  doubt  cited  two  cases 
relied  on  by  the  present  respondent,  Williams  v.  Lamle,  3  Bro. 
C.  C.  264,  and  Collins  v.  Archer,  1  Russ.  &  My.  284,  but  those 
cases  were  doubted  by  Lord  St.  Leonards,  Vendors  and  Pur- 
chasers, 14tli  ed.  1862,  pp.  792,  3. 

[Lord  Hersciiell  referred  to  the  discussion  of  those  cases  in  1 
Story  Eq.  Jur.  12th  ed.  410,  n.  3.] 

The  distinction  relied  on  by  the  respondent  in  cases  where  the 
Court  of  Equity  had  concurrent  jurisdiction  must  be  considered  as 

1  3.3  Ch.  D.  323,  where  the  pleadinj^s  are  more  fully  .set  out  thau  is  uecessary  for 
the  ])i'e.seut  re})ort. 
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at  tlie  least  very  dou1)tful.  In  Wigrain  on  Discovery,  2nd  e<l.  pp. 
81,  82,  there  is  an  expression  of  opinion  adverse  to  the  appellants, 
but  the  cases  cited  iu  support  of  the  opinion,  Oven  ^'-  LeigJituii,  2 
S.  &  S.  234,  and  Earl  of  Porta rUnrjUm  v.  Soulb//,  7  Sim.  28,  dn 
not  support  it.  Tliey  admit  the  general  doctrine  that  such  a  plea 
is  good,  and  only  atiect  the  question  of  the;  nnniu  of  raising  the 
defence.  The  general  doctrine  was  also  admitted  by  a  common 
law  Court  in  (wmm  v.  Purrott,  3  C.  B.  (N.  S. )  47.  A  plaintiff 
in  ejectment  at  common  law  had  no  right  to  discovery  under  the 
Common  Law  Procedure  Act,  1854.  Hurion  v.  Bott,  2  H.  &  N. 
249.  The  result  of  the  authorities  is,  that  liefore  the  Judicature 
Act,  1873,  there  was  no  power  at  law  to  give  a  plaintiff  in  eject- 
ment discovery  of  documents;  nor  in  equity  if  tliis  plea  was 
pleaded.  A  plaintifl'  in  ejectment  had  two  rights  :  one  a  1-egal 
riglit  in  an  action  at  law :  the  other  an  equitable  right  to  discovery 
to  lie  pursued  in  the  Court  of  Chancery,  and  against  this  right  all 
equitable  defences  were  available.  The  Judicature  Act,  1873, 
made  no  change  in  this  latter  respect.  Sect.  24,  sub-sect.  2,  ex- 
pressly preserves  the  right  of  equitable  defence  in  ca.ses  like  the 
present.  The  present  is  not  to  be  regarded  as  a  suit  in  equity. 
It  is  really  an  action  at  law  and  a  l»ill  for  discovery  rolled  into 
one. 

April  21.  Whitehorne,  Q.  (J.,  and  Kigby,  Q.  C.  (E.  Ford  with 
them),  for  the  respondent :  • — 

There  is  no  recorded  case  where  the  CJourt  of  Chancery 
[*  303]  refused  *  relief  against  a  purchaser  for  value  witliout  notice 
when  complete  relief  was  asked,  as  distinguished  from 
auxiliary.  Where  tlie  Court  had  to  declare  the  right  the  defence 
of  purcliase  for  value  without  notice  was  of  mj  avail.  Newton  \. 
Newton,  L.  \l.  4  Cli.  143,  distinguishing  Walhviin  v.  Lee,  9  Vcs. 
24  (7  R  li.  142);  and  see  Greenslnde  v.  D>rre,  17  Beav.  r.02 ; 
Stackhouse  v.  Conntefts  of  Jersey,  1  J.  &  H.  721  ;  and  AVigram  on 
Discovery,  2ud  ed.  pp.  67,  81. 

In  Willinrnji  v.  Lumhe,  3  Bro.  C.  C.  264,  the  plea  was  held 
not  good  against  a  bill  for  dower;  and  in  Collins  v.  Archer,  1 
Ru.ss.  Sc  My.  284,  it  was  licld  of  n(;  avail  against  a  ])lainlilf 
who  relies  upon  a  higal  title.  Tiicse  two  cases  conclusively  estal)- 
lish  the  proposition  that  the  defence  was  no  defence,  either  against 
discovery  or  relief  where  the  Court  of  Equity  had  concurrent  juris- 
diction with  the  coiunion   law  Courts  ;  and  .see  Phillips  v.  PliilUps, 
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por  Lord  Westbury  (4  T).  F.  &  J.  20S,  21%);  and  Lf/cU  v.  Keanedij, 
pin-  Lord  Selroiink  (^S  App.  Cas.  217,  226).  The  defendants  do  not, 
therefore,  taing  themselves  within  sect.  24,  snb-seit.  2,  of  the 
Judicature  Act,  1873.  The  present  is  not  a  proceeding  for  aux- 
iliary relief.  But  even  if  it  wore,  relief  may  be  granted  against 
a  purchaser  for  vahie  witliout  notice.  Manners  v.  Mciv,  29  Ch. 
D.  725,  732.' 

The  defence,  as  pleaded,  docs  not  amount  tc  sucli  a  plea  as 
would  have  been  allowed  under  the  old  practice.  Tlie  true  f»jrni 
of  plea  must  be  carefully  observed.  See  Beames  on  Pleas,  Appen- 
dix, p.  341,  setting  out  the  plea  in  Wallu-ijn  v.  Lcc.  i 

Sir  H.  Davey,  Q.  C. ,  replied. 

The  House  took  time  for  consideration. 

May  20.      Eakl  of  Sel borne:  — 

My  Lo]ds,  by  Order  XXXI.  of  the  Supreme  Court,  tlie  rules  laid 
down  as  to  discovery  are,  that  interrogatories  may  be  delivered  for 
the  examination  of  defendant  by  plaintiff,  or  plaintiff  by  defend- 
ant, "  in  every  cause  or  matter  "  (except  cases  of  alleged  fraud  or 
breach  of  trust,  in  which  they  are  to  be  of  right)  by  leave 
*  of  the  Court  or  Judge;  and  that  if  interrogatories  are  [*  .")04] 
delivered,  any  objection  to  answering  any  one  or  more  of 
them,  (»n  any  ground  {i  r. ,  some  ground  legally  admissible),  may 
be  taken  by  the  affidavit  in  answer :  and  that  any  party  may  apply 
to  the  Court  or  a  Judge  for  an  order  directing  any  other  party  "  to 
any  cause  or  matter,"  to  make  discovery  on  oath  of  documents; 
the  party  against  whom  any  such  order  is  made  being  at  liberty 
to  object  (specifying  the  grounds  of  his  objectitni)  to  the  pioduc- 
tion  of  any  particular  documents;  and  it  being  for  the  Court  or  a 
Judge  to  decide  on  the  validity  of  any  such  objection,  if  taken. 

So  far  as  this  order  goes,  the  rules  as  to  discovery  are  general, 
and  apply  equally  (with  the  exception  mentioned)  to  all  causes 
and  matters.  But  it  is  left  open  to  the  party  required  to  make 
discovery,  in  every  cause  or  matter,  to  object  to  any  particular 
discovery  on  any  ground  which  he  may  think  tenable ;  and  it  is 
for  the  Court  or  a  Judge  to  decide  whether  such  ground  is  tenable 
or  not. 

I  assume,  for  the  purpf)se  of  the  present  question,  that  a  party 
to  whom  interrogatories  have  been  delivered  by  leave  of  tbe  Court 
(II-  a  Judge,  may  Viy  affidavit  in  answer  oliject  to  answer  all  or  any 
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jjart  of  them,  not  only  on  any  special  gronnd  of  objection  to  pai- 
ticnlar  discovery,  but  also  on  the  general  ground,  that  he  is  j)rivi- 
leged,  by  the  position  in  which  he  stands,  against  giving  any 
discovery  at  all  in  a  suit  such  as  that  brought  against  liim.  Jt 
may  be  that  if  such  a  privilege  could  be  shown  to  be  well  founded 
in  law,  he  would  have  that  right;  though  I  do  not  think  it  neces- 
sary now  to  decide  that  question.  The  question  to  be  now  decided 
is  whether  every  defendant,  who  under  the  old  ])ractice  in  (.'han- 
cery  might  have  successful!}-  pleaded,  to  a  liill  for  discovery  in  aid 
of  an  action  at  law,  that  he  was  a  purchaser  for  valuable  considei- 
ation  without  notice,  has,  under  the  i)resent  law  of  the  High 
Court  of  -Justice,  a  privilege  of  absolute  exeniplion  fr(uii  the  obli- 
gation to  mal:e  discovery  f  The  C'ourt  of  A])peal  lias  Jield  the 
contrary ;  and  with  that  opinion  I  agree. 

The  argument  for  the  appellants  has  been,  tbat  under  sect.  114 
(sub-sect.  2)  of  the  Judicature  Act  of  1873,  the  Court,  and  every 
Judge  is  bound  to  give  to  "  every  equitable  defence  "  properly 
alleged,  "  such  and  tlie  same  effect  by  way  of  defence 
[*  '505]  against  *  the  claim  of  the  plaintitT  or  petitioner  as  the 
Court  of  Chancery  ought  to  have  given,  if  the  same  or  the 
like  matter  had  been  relied  on  by  way  of  defence  in  any  suit  or 
proceeding  instituted  in  that  Court  for  the  same  or  the  like  pur- 
pose, before  the  passing  of  the  Act."  It  was  contended,  that  in 
the  Court  of  Chancery,  before  the  passing  of  the  Act  of  187;-),  a 
plea  of  purchase  for  valualde  consideration  without  notice  would 
have  been  a  good  equitable  defence  to  a  bill  for  discovery  only  ; 
and,  therefore,  that  it  is  now  a  good  equitable  defence  against 
discovery  in  the  present  action,  which  is  (in  effect)  an  action  of 
ejectment  brought  by  the  plaintiff  upon  an  (alleged)  legal  title ; 
or,  at  all  events,  against  the  production  of  those  deeds  and  docu- 
ments, of  which  production  and  delivery  are  expressly  asked  l)y 
the  plaintiff's  amended  statement  of  claim,  and  wbicli  she  Ihcvcin 
alleges  to  be  necessary  to  establish  her  title. 

I  will  consider,  first,  the  question  as  to  the  right  to  discovery 
generally  ;  and  afterwards,  that  as  to  the  discovery  of  the  deeds 
and  documents  of  title. 

The  first  observation  to  be  made  is,  that  the  Couit  of  Cliancery, 
when  it  allowed  a  plea  of  purchase  for  valuable  consideration 
without  notice  to  a  bill  for  discovery  ouly,  allowed  it,  not  to 
partic\ilar  discovery  (as,  <:  ,j.,  of  certain  deeds  and  documents),  l»ut 
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to  the  wliolu  ;  not  on  the  yruuiid  that  certain  tliini^s  oiiuht  not  to 
l>c  iii(|uiie(l  into,  but  because  the  Court  ought  nut,  as  against  such 
a  purchaser,  to  give  any  assistance  whatever  to  a  phiintitf  suing 
upon  a  legal  title  in  another  jurisdictio!i.  And,  upon  the  same 
gnumd,  a  like  plea  would  have  been  allowed  to  a  suit  asking  for 
more  than  discovery  {a.  <j-,  for  an  injunction  to  restiain  tlie  defend- 
ant at  law  from  setting  up  outstanding  terms),  when  the  object  of 
the  suit  was  still  to  obtain  from  the  Court  of  Chancery  assistance 
to  the  suit  of  tlu'  plaintilT,  suing  upon  a  legal  title  in  anotlier 
jui'isdiction.  The  defence  was,  in  ett'ect,  "  no  equity,"  which  is  a 
ditl'erent  thing  from  an  "  cipiitable  defence. "  It  was  thought 
inecjuitable,  generall}',  that  a  man  should  defeat  a  legal  title  by 
keeping  back  facts  in  his  own  knowledge,  or  by  setting  np  out- 
standing terms  ;  it  N\:is  thought  not  inr([uit;ible  that  a  purchaser 
for  value  without  notice  should  use  any  such  tabula  iit  naufragio, 
as  best  he  could.  Jhit  in  the  present  case  there  is  no 
*  suit  in  any  other  jurisdiction  ;  the  High  ('ourt  of  Justice  [*  .".Of)] 
is  asked,  and  is  competently  asked,  to  exercise  a  princi- 
pal, and  not  an  auxiliary  jnrisdi(;tion,  and  to  give  effect  to  the 
legal  title,  which  the  plaintiff  alleges  to  be  in  herself.  If  a  like 
suit  had  formerly  been  brought  in  the  Court  of  Chancery  it  would 
have  been  demurrable  ;  not  because  there  was  an  eipiitable  defenc^e, 
but  because  the  title  was  legal,  and  the  plaintiff  stated  im  equity. 
To  abolish  that  division  of  jurisdictions  was  the  very  object  of  the 
Judicature  Act.  As  against  "  the  claim  "  of  the  plaintiff,  in  this 
suit,  it  is  not,  and  it  cannot  be,  pretended,  that  purchase  for  valu- 
able consideration  is  a  good  equitable  defence.  Why,  then,  .should 
it  be  an  equitable  defence  against  the  discovery  which  is  sought 
only  as  incident  t(j,  and  as  evidence  in  su})port  of,  the  claim?  In 
the  class  of  cases  referred  to,  the  separati(ni  and  division  of  juris- 
dictions between  the  Courts  of  equity  and  the  Courts  of  common 
law  was  the  real  and  only  ground  on  which  such  a  defence  was 
admitted.  As  against  an  innocent  purchaser,  sued  at  law,  the 
Court  of  Chancery  (having  no  jurisdiction  itself  to  tiy  the  title) 
found  no  equity  recpuring  it  to  give  assistance  to  a  proceeding 
brought  elsewhere  for  that  purpose.  I)Ut  it  is  impossible,  with- 
out departing  from  that  ground,  to  make  the  same  (hifence  avail- 
able against  discovery  (otherwise  proper)  in  a  suit  in  which  it  is 
not  available  against  the  relief,  and  in  which  the  High  Court  has 
proper  jurisdiction  to  try,  and  must  try  aiul  determine,  the  ques- 
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tion  of  title.      And,  accordingly,  we  find  that  there  is  no  instance 

of  any  .suit  coiiipelently  biought  in  tlio  ("nurt  of  Clianceiy,  for 
relief  as  well  as  discovery,  in  which  the  defence  of  purchaser  for 
value  witliout  notice  has  heen  lield  avaihil)le  against  discovery 
incident  to  tlie  relief,  and  not  against  the  relief  its(df  also.  That 
defence  was  never  admitted  as  an  (Objection  to  particular  discovery  ; 
it  went  to  all  or  none.  And  in  those  cases,  in  wliich  the  ('ourt 
of  Chancery  had  concurrent  jurisdiction  wilh  the  common  law 
Courts  upon  legal  titles,  it  was  not  available  against  either  dis- 
covery or  relief.  Williams  v.  Lambe,  3  Bro.  C.  C.  2H4 ;  Collins  v. 
Archer,  1  Paiss.  &  My.  292;  Phillips  v.  Phillips,  4  1).  F.  &  J. 
217. 

In  the  words,  therefore,  of  that  section  of  the  Judica- 

[*  307]  ture  Act  on  *  which  the  appellants'  reliance  was  placed, 

this  would  not,  before  1873,  have  heen  a  good  ecpiitalih; 

defence   to   discovery  in    the   Court  of  Cliancery  "  in  any  suit  or 

proceeding  instituted  in  that  Court  for  tlie  like  pur[io.se. " 

With  respect  to  the  deeds  and  documents  of  title,  the  ap})el- 
lants  would  he  privileged  against  their  production,  if  tliey  could 
say  on  oath  that  they  related  solely  to  their  own  title,  and  did  not 
in  any  way  tend  to  prove  or  to  su]i[)ort  the  title  of  thi;  plaintiff. 
But  the  present  qnestion  relates  to  deeds  and  documents,  as  to 
wliich  they  have  not  made  (and  I  presume  cannot  make)  any  sucli 
averment.  To  the  discovery  of  sucli  deeds  and  documents,  as 
evidence  to  he  nsed  at  the  trial  in  su]i]M.it  of  the  ]ilaintifif's  case, 
no  principle  or  authority  is,  in  my  judgment,  o})pos(^d.  The  case 
of  Wnlliv)/nx.  Lee,  9  Yes.  24  (7  Jt.  E.  142),  before  hord  Eluon, 
was  that  of  a  plea  (wliich  was  allowed)  to  relief  as  well  as  dis- 
covery ;  and  tliat  of  Joyce  v.  De  Moleyns,  2  Jon.  &  Lat.  374,  before 
Lord  St.  Lhonakds,  was  also  one  in  which  the  defence  (which 
prevailed)   was  to  the  whole  suit. 

T  am,  therefore,  of  opinion  that  the  order  appealed  from  is 
right,   and  that  this  appeal  ought  to  be  dismissed  with  costs. 

Lord  Watson  :  — 

My  Lords,  until  the  Judicature  Act  of  1873  came  into  opera- 
tion, tlie  plaintiii'  iu  an  ordinary  action  of  ejectment  could  not 
obtain  discovery  fnnn  his  opponent,  except  by  an  ap))lication  to 
the  Court  of  Chancery,  which  had  no  jurisdiction  in  regard  to  tlie 
subject-matter   of   the   suit.      It    was   the   general  jiractice  of  the 
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("duit  to  aid  the  litigant,  who  thus  applied  to  it,  by  giving  discov- 
iiv  ;  1  tut  an  exception  was  made  wlien  the  defendant  in  ejectment 
hiid  in  hoti.d  Jidc  purchased  and  paid  i'oi'  the  pioju'ily  forming  tlie 
suhject  of  the  litigation  without  notice  of  the  plaintitt"s  right. 
In  that  case  the  Court  declined  to  exercise  its  auxiliary  jurisdic- 
tion, upon  the  ground  that  there  was  no  etpiity  retpiiring  it  to 
interfere  and  deprive  the  purchaser  of  what  was  termed  his  tabula 
■in  nai(fr(i(jio.  On  the  other  hand,  the  authorities  which  were 
referred  to  in  tlie  course  of  the  argument  appear  to  me 
*  to  establish  tliat  in  cases  wliere  the  plaintiff  applied  [*  .308] 
to  tlie  Court  of  Chancery  for  complete  relief,  which  its 
jurisdiction  enabled  the  Court  to  give,  the  Court  did  not  hesitate 
to  deprive  the  defendant,  although  a  purchaser  for  value  and 
without  notice,  of  the  advantage  which,  in  the  exercise  of  its 
auxiliary  jurisdiction,  it  permitted  him  to  retain. 

T  thiid<  it  is  impossible  to  affirm  that  a  Cnurt  of  equity  ought 
always  t<.)  give  to  a  litigant  who  is  suing  before  another  tribunal 
the  same  assistance  to  wliich  he  would  have  been  justly  entitled 
if  the  principal  action  had  depended  before  itself.  However  that 
may  be,  the  decision  of  this  appeal  appears  to  me  to  de[iend  upon 
the  practice  as  settled,  and  not  upon  the  sufficiency  or  insufficienc}' 
of  the  considerations  which  led  to  its  adoption. 

The  main  object  of  the  Judicature  Act  was  to  enable  the  parties 
to  a  suit  to  oljtain  in  that  suit  and  without  the  necessity  of  resort- 
ing to  another  Court,  all  remedies  to  which  they  are  entitled  in 
respect  of  any  legal  or  equitable  claim  or  defence  properly  advanced 
by  them,  so  as  to  avoid  a  multiplicity  of  legal  proceedings.  In 
pursuance  of  that  object,  the  Act  has  given  to  both  sides  of  the 
High  Court  the  same  jurisdiction  in  suits  for  the  recovery  of  land 
which  previously  belonged  to  the  Courts  of  law ;  and  also  (sul)- 
ject  of  course  to  its  provisions)  tlie  same  jurisdiction  to  grant 
discovery,  for  the  purposes  of  these  suits,  which  had  l)elonged 
exclusively  to  the  Court  of  Chancery.  Auxiliary  ]iroceedi]igs, 
with  a  view  to  discovery,  in  a  Court  othei-  than  that  before  wliich 
the  principal  suit  depends,  are  inconsistent  with  its  provisions, 
and  are  no  longer  competent. 

The  present  suit,  which  is  for  possession  of  land,  and  is  in  sub- 
stance an  action  of  ejectment,  was  instituted  in  the  Chancery 
Division,  and  it  might,  with  e([ual  competency,  have  been  brought 
before  the  other  side  of  the  High  Court.      The  plaintiff  has  applied 
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for  discovery,  against  which  the  defendants  have  stated  the  plea 
that  they  are  purchasers  for  value,  without  notice  of  her  title. 
r  am  not  satisfied  that,  if  otherwise  available,  the  plea  would 
have  been  })rejudiced  by  the  alteration  in  the  foim  of  pleadings 
which  the  Judicature  Act  has  introduced.  Whether  it  is  still 
available  to  the  defendants,  dei)ends  upon  the  construction  of  sect. 
24,  sub-sect.  2,  wliicli  deals  expressly  with  the  effect 
[*  309]  *  to  be  given  to  equitable  defences  by  the  new  Courts  con- 
stituteil  under  the  provisions  of  the  Act. 

The  Act  of  1873  deals  with  the  remedies  and  not  with  the  rights 
of  parties  litigant.  Tt  was  not  intended  to  affect,  and  does  not 
aff'ect,  the  quality  of  the  rights  and  claims  which  they  bring  into- 
Court,  and  submit  to  the  judgment  of  the  Court,  whether  as  plain- 
tiff's or  as  defendants.  But  it  does  not  follow  that  its  provisions 
cannot  aff'ect  the  substance  as  well  as  the  form  of  the  procedure  by 
means  of  wliich  these  rights  are  to  be  ascertaip.ed  and  enforced. 
Discovery  is  matter  of  remedy,  and  nut  matter  of  right.  If  an 
Act  had  been  passed  by  the  Legislature  which  simply  transferred 
jurisdiction  iu  ejectment  suits  to  the  Court  <if  Chancery,  tlnit 
would  have  been  a  statute  altering,  not  the  rights  of  parties,  but 
the  tribunal  before  which  their  remedy  was  to  be  sought;  yet  it 
does  not  seem  to  me  to  be  doubtful  that  its  eff'ect  would  have  been 
to  deprive  the  defendant,  who  was  a  purchaser  for  value  and  with- 
out notice,  of  the  benefit  of  the  plea,  founded  on  these  circum- 
stances, which  he  could  have  urged  successfully  in  a  mere  auxiliary 
proceeding. 

Sect.  24,  sub-sect.  2,  enacts  tliat  the  new  Courts  shall  give  tO' 
every  "  equitable  defence  "  the  same  eff'ect  which  the  old  Court  of 
Chancery  ought  to  have  given  "  if  the  same  or  the  like  matters 
had  been  relied  on  by  way  of  defence  in  any  suit  or  proceeding 
instituted  in  that  Court  for  the  same  or  the  like  purpose  before 
the  passing  of  this  Act."  Assuming  the  plea  in  question  to  Ix^  an 
"  e<[uitable  defence,"  within  the  meaning  of  the  sub-section,  is  an 
application  foi'  discovery,  made  in  the  princi])al  cause  to  the  Judge 
before  whom  it  depends,  to  be  regarded  as  a  suit  or  proceeding  in- 
stituted for  the  same  or  the  like  purpose,  with  an  application  made 
to  the  old  Court  of  Chancery  in  aid  of  an  action  of  ejectment 
depending  before  a  Court  of  common  law  ?  In  my  opinion,  that 
question  must  be  answered  in  the  negative.  Before  the  Act  of 
1873   the   <^V)urt   of   Chancerv  oliserved  a   distinction    between   an 
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iuculiMital  ;i]i}>li(';ition,  in  aaisa,  to  a  C'ourt  competent  t(j  give  full 
e([uit:ible  relief,  find  an  appliciition  for  discovery  to  another  Court. 
Although  in  an  auxiliary  application,  the  Court  of  Chancery 
declined  to  interfere  with  a  hmm  fide  purchaser  for  value, 
yet  it  appears  to  nie  to  have  invariably  acted  *  upon  the  [*  ."JIOJ 
principle  that  a  Court  which  had  jurisdiction,  not  only  to 
give  relief  to  the  plaintiff,  but  to  enforce  the  e(j[uitable  claim  of 
the  defendant,  was  bound  by  equitable  considerations  to  grant 
(lisc(i|  s'ery.  That  is,  in  my  opinion,  the  rule  which  ought  to  be 
folio  ved  in  considering  whether  tlie  plea  advanced  by  the  appel- 
lants in  this  case  should  be  sustained ;  and  I  have  accordingly 
come  to  the  conclusion  that  the  order  of  the  Court  (tf  Appeal  must 
be  aflirmed. 

Lord  FitzGerald  :  — 

My  Lords,  I  entirely  concur.  I  adopt  the  judgment  uf  the 
noble  Earl  and  the  conclusion  at  which  he  has  arrived,  and  also 
the  judgment  «'f  my  noble  and  learned  friend  opposite  (Lord 
Wat.sux). 

Lord  Herschell  :  — 

My  Lords,  1  have  arrived  at  the  same  conclusion.  I  think  the 
appellants  have  established  that  prior  to  the  Judicature  Act  tlie 
plaintiff  in  this  action  could  not  have  compelled  the  defendants  to 
make  the  discovery  which  she  seeks  either  in  a  Court  of  law  or 
e(|uity.  And  it  seems,  at  first  sight,  strange  that  by  reason  of  a 
change  of  procedure  the  object  of  which  was  not,  except  in  certain 
specified  cases,  to  alter  rights,  but  only  to  enable  every  Division  of 
the  High  Court  to  administer  both  law  and  equity,  and  to  affnid 
all  the  relief  to  which  the  parties  were  entitled,  it  should  be-  ])ns- 
sible  to  obtain  discovery  when  it  could  not  previously  have  been 
had  either  at  law  or  in  equity.  Rut  I  think  the  exjdanation  is  to 
be  found  in  tlie  fact  that  the  right  of  a  purchaser  for  value  to 
exemption  in  equity  from  the  obligation  to  make  discovery  had 
its  origin  in  and  was  founded  upon  that  separation  of  jurisdiction 
which  it  was  the  ol)ject  of  the  Judicature  Act  to  abolish.  Whert; 
a  plaintiff  suing  at  law  on  his  legal  title  sought  the  assistance  of 
a  Court  of  equity  to  procure  discovery,  that  aid  was  denied  wlscn 
the  defendant  was  a  i)urcliaser  for  value.  To  a  bill  filed  praying 
discovery,  the  plea  that  the  defoidaiit  was  a  purchaser  for  value 
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without  notice  was  a  complete  answer.  And  it  was  an 
[*  311]  answer,  tou,  in  all  cases  in  *  which  the  auxiliary  jurisdic- 
tion of  the  Court  of  Equity  was  appealed  to  in  furtherance 
of  an  action.  But  I  think  it  was  well  settled,  at  the  time  tlie 
Judicature  Act  was  passed,  that  it  was  only  where  discovery  was 
thus  sought  as  auxiliary  to  an  action  that  it  could  l)e  successfully 
resisted  by  a  purchaser  for  value.  If  the  Court  of  Equity  had 
concurrent  jurisdiction  and  a  plaintiff  sought  lo  enforce  his  legal 
title  there,  as,  for  example,  in  a  case  of  dower,  the  Court  compelled 
discovery,  even  by  a  [luvchaser  for  value,  as  ancillary  to  the  prin- 
cipal lelief  sought  by  the  suit.  No  case  was  cited  at  the  liar  in 
which  discovery  ancillary  to  other  relief  had  been  refused  by  the 
Court. 

Under  the  existing  system  it  is  not  ntjcessary  to  ai>[)ly  to  one 
l)rancli  of  the  Court  as  auxiliary  to  another.  And  tlierc  is  no 
longer  any  need  of  praying  for  cliscovei-y  in  the  statement  of  claim 
which  is  substituted  for  a  bill.  The  plaintiff  in  every  action  is 
entitled  to  discovery  as  ancillary  to  the  relief  which  ho  claims  in 
the  action. 

It  is  contended  that  the  right  to  resist  discovery  is  preserved  to 
a  purchaser  for  value,  because  by  sect.  24,  sub-sect.  2,  of  the  Judi- 
cature Act  the  Court  is  beumd  tn  give  to  every  equitable  defence 
such  and  the  same  effect  by  way  of  defence  against  the  plaintilt'  as 
the  Court  of  Chancery  ought  to  have  given  if  the  same  or  the  like 
matter  had  been  relied  on  by  way  of  defence  in  any  suit  instituted 
in  that  Court  for  the  same  or  the  like  purpo.se  before  the  passing 
of  the  Act. 

I  think  it  may  fairly  be  said  that  the  allegation  that  the  defend- 
ant was  a  purchaser  for  value  was  an  equitable  defence.  For  the 
matter  which  was  a  bar  to  the  suit  did  not  appear  on  the  face  of 
tlie  bill  and  needed  to  be  set  up  by  plea.  Ikit  il  was  not  an 
e(|uitable  defence  unless  the  bill  sought  discovery  only  to  as.-ist  a 
plaintiff  who  was  pursuing  his  remedy  elsewhere.  1  therefore  am 
of  opinion  that  the  present  action  in  which  the  plaintill'  .seeks  to 
recover  possession  of  land  to  which  she  alleges  a  legal  title,  and 
applies  for  discovery  as  ancillary  thereto,  is  not  an  action  instituted 
for  the  same  or  a  like  purpose  as  that  in  which  a  plea  of  purchase 
for  valuable  consideration  could  have  been  relied  on  as  an  e([uitable 
defence. 

I    cannot    profess    to    be    satisfied    with    the    reascming    which 
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led  *  the  Court  of  Chancery  to  deny  its  ordinary  assist-  [*  312] 
ance  to  a  plaintiff  who  was  suing  a  purchaser  for  value  at 
law  and  to  afford  the  very  same  kind  of  assistance  to  a  plaintiil" 
who,  having  a  choice  of  either  jurisdiction,  selected  the  Court  of 
(,'hancery  as  the  tribunal  to  enforce  a  legal  right.  But  I  am  satis- 
fieil  that  the  distinction  existed,  and  that  it  was  only  in  tlic 
former  case  that  discovery  could  be  resisted. 

Every  plaintiff  is  now  |>W//ia  facie  entitled  to  discovery  in  any 
action,  and  I  can  tind  nothing  either  in  the  Act  or  in  the  rules  to 
warrant  us  in  dejiriving  the  present  plaintiff  of  the  right  thus 
conferred. 

I  accordingly  concur  in  thinking  that  this  appeal  must  be 
dismissed. 

Order  appealed  from  ajfirmed,  and  appeal  dismissed  with  costs. 

Lords'  Journals,  20th  May,  1887. 

ENGLISH   NOTES. 

For  a  full  discas.sion  of  the  rule  in  Bassett  v.  Nosworthy,  see  2  White 
&  Tudor's  L.  C.  Equity  ed.  8,  p.  153. 

As  to  the  word  ''purchaser,"  Lord  Lathukst  in  Bidlork  v.  Sad- 
ler (1776),  Ambler,  767,  approves  of  the  Lord  Kekper's  judgment  in 
Baiiseft  V.  Nosworthy,  and  says,  '*Tlie  que.stion  is  not  whether  the  con- 
sideration is  adequate,  but  whether  it  is  valuable,  for  if  it  be  such  a 
consideration  as  will  not  be  deemed  fraudulent  within  the  statute  of 
Elizabeth  (27  Eliz.  c.  4),  or  he  is  such  a  purchaser  a.'<  would  liiiider 
u  puisne  purchaser  from  overturning  it,  he  ought  not  to  be  impeached 
in  equity."  The  w<u-ds  in  the  statute  of  27  Eliz.  are  i^urcliase  for 
money  or  any  ''good"  consideration,  "good"  meaus  "valuable." 
but  not  necessarily  "pecuniary."  See  Price  v.  Jenhivs  (1877),  5  Cb. 
D.  619,  46  L.  J.  Cli.  805,  77  L.  T.  52:  but  see  as  to  the  word  "pur- 
chaser "  in  the  Pjankruptcy  Acts  of  1869  &  LS83,  Ex  parte  Hilhnan 
(1878),  10  Cb.  D.  622,  48* L.  J.  Bk.  77,  40  L.  T.  177,  27  W.  R.  507. 
Bance  v.  Jlardlnj/,  20  Q.  B.  D.  732,  57  li.  J.  Q.  B.  403.  59  L.  T.  659, 
36  W.  R.  629,  and  Mackintosh  v.  Pogose  (1895),  1  Ch.  505.  64  L.  d. 
Ch.  274,  72  L.  T.  251,  43  W.  R.  247. 

The  rule  that  an  assignee  of  a  chose  in  action  takes  subject  to  all 
(jquities  affecting  it  in  the  hands  of  the  assignor,  overrides  the  rule  that 
a  purchaser  without  notice  taking  the  legal  estate  is  protected  by  it. 
I'bus,  if  a  legal  mortgage  is  transferred  without  the  privity  of  the 
mortgagor,  the  transferee  takes  subject  to  the  state  of  account  between 
tbe  mortgagor  and  transferor.      Mnffhrirs  v.  Waluu/n,  4  Ves.  118,  and 
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subsequent  payments  of  capital  and  interest  to  tlie  tnuisfci-or  before 
notice  to  the  mortgagor  will  be  allnwed  against  the  transferee.  WU- 
/ifims  V.  Sorrcll,  4  Yes.  389;  Norrisli  v.  MtirslidU,  5  ^Fatld.  47;");  Allen 
V,  Lord  Souiha??ij)to?i,  16  Ch.  D.  178,  29  W.  R.  2;!1.  Tiiless  the 
mortgagor  is  affected  by  notice  or  collusion.  Dixon  v.  Winch  (1900), 
47  W.  K.  620,  81  L.  T. "ill.  68  L.  J.  Ch.  572,  affirmed  by  C.  A.  (1900). 
44  Sol.  J.  p.  327.  The  cases  relating  to  2)nrclias('rs  for  value  with- 
out notice  are  most  frequent  in  the  case  of  land,  hut  the  di)cfrine 
applies  to  personal  estate  as  well  as  laud;  see  the  cases  of  Thor)nUke 
V.  Hunt  (1859;,  3  De  O.  &  J.  563,  28  L.  J.  Ch.  417,  5  Jur.  (N.  S.) 
879,  7  W.  K.  246;  and  Taylor  v.  Blakelock  (1885),  32  Ch.  1).  560, 
56  L.  J.  Cli.  390,  55  L.  T.  8,  34  AV.  1\.  175,  which  related  to  personal 
estate  in  settlement.  See  also  Thncao/i  v.  Prince  (1857).  2  De  G.  & 
J.  41,  27  L.  J.  Ch.  16i>,  4  .',.r.  ^N.  S.)  497,  6  W.  R.  171.  a  case  n'at- 
ing  to  a  negotiable  instrument,  which  stands  on  a  different  looting 
from  other  property;  but  the  judgnu'nt  of  Tuknkk,  L.  J.,  lays  down 
that  the  principle  of  purchases  for  \alue  without  notice  <h)es  not  depend 
on  the  nature  of  the  property. 

Tn  Calls  her  V.  Forbes  (1S71),  L.  \i.  7  Ch.  1(»9.  41  L.J.  Ch.  5(5, 
25  L.  T.  772,  20  W.  E.  160,  a  case  relating  to  charges  on  the  jm- 
ceeds  of  sale  of  an  officer's  commission  of  different  dates,  all  of  which 
were  before  the  ])roceeds  came  into  tlie  agent's  hands,  the  Court  hel<l 
that  all  the  notices  were  contemporaneons,  and  allowed  the  liolder  of  the 
iirst  charge  in  point  of  date,  whicli  extended  to  further  ad\aiice,  to  tack 
an  advance  subsequent  in  date  to  the  other  charges  hut  made  without 
notice  of  them. 

But  as  the  doctrine  of  notice  to  the  legal  holder  or  trustee  of  the  as- 
signment of  a  chose  in  action  or  trust  fund  in  giving  priority  does  not 
apply  to  assignments  of  shares  in  limited  companies.  See  per  Lord  Sel- 
noRNK  in  Soriete  Generals,  &(■.  v.  Walker  (11.  L.  1885),  11  App.  Cas. 
20.  55  L.  J.  (,).  r..  169,  54  L.  T.  389,  34  W.  K.662,  the  question  whether 
in  the  case  of  a  purchase  of  shares  a  j)Urchaser  has  obtained  the  legal 
estate  without  notice  frequently  arises;  see  the  case  of  Sociefe  Generale, 
&c.  V.  Walker  (l^^r^),  (sn/>ra):  Colovial  Bank  v.  Jle/anjrfh  (1887),  3() 
Ch.  D.  36,  see  p.  54,  56  L.  J.  Ch.  1089.  57  L.  T.  148,  36  W.  \l.  259; 
Moore  V.  North  Western  Bank,  1891,  2  Ch.  599.  60  L.  d.  (,'li.  627, 
64  L.  T.  456,  40  W.  R.  93. 

The  decision  in  lictsset  v.  Nnsirorfhi/  was  on  an  ajiplication  hy  a  legal 
owner  suing  at  law  to  the  Court  of  Chancery  for  assistance  under  the 
auxiliary  jurisdiction  which  has  been  abolished  by  the  Judicaturi'  Act; 
but  the  decision  was  nut  founded  on  that,  but  on  the  rule  that  the 
Court  of  Chancery  would  not  take;  from  a  purchaser  for  value  without 
notice  any  legal  estate  whicli  would  have  been  a  protection  at  law. 
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And  thi.s  .so  far  as  regaids  a  [uuchascr  wIkj  lia.s  a  k-gal  estate  is  .still 
a  rule  in  all  Courts,  notwitli.standiug  the  Judicature  Act  of  1873,  sul>- 
jvct  to  the  (jualitieatioiis  noticed  in  the  notes  to  Pilcher  v.  Iituc/ins 
(p.  721>,  y>as'0. 

The  judjjjineiits  in  Bdssctt  \.  Nosivortli  i/  awA  other  old  case.s,  liowevei-. 
lay  dmvn  the  rule  tliat  the  (/ourt  of  Chancery  would  not  give  any  assis- 
tance against  a  purchaser  for  value  without  notice  in  terms  so  wide  that 
they  would  seem  to  imply  that  the  plea  might  he  used  as  a  shield  in 
all  cases  hy  owners  of  equitable  estates. 

The  decision  in  [ii>l,  Coope  &  Co.  x.Enimersoii  (s»p?*(/j,  following  in 
lliis  respeitt  the  judgment  of  Lord  Westbury  in  the  case  of  PkUUji.-< 
V.  Phillips  (18G1),  4  r)e  G.  F.  &  J.  208,  217,  shows  that  the  doctrine, 
-as  hroadly  stated,  was,  before  the  Judicature  Act,  only  ai)plicable  to  a 
plea  liy  an  equitable  owner  in  cex'tain  instances  of  the  various  juris- 
dictions then  exercised  by  the  Court  of  Chancery. 

l^efore  the  Judicature  Act  of  1873  the  jurisdiction  of  the  (Jourt  of 
Chancery  was  divided  into  cases  where  that  Court  had  "exclusive,  con- 
<;urrent,  or  auxiliary  jurisdiction." 

The  exclusive  jurisdiction  was  involved  where  onl}'  equitable  inter- 
ests were  in  question,  as  in  administration  of  trusts,  or  determining 
some  equitable  right,  as  in  foreclosure. 

As  regards  the  plea  of  purchaser  for  value  without  notice  in  apj)lica- 
tions  to  the  exclusive  jurisdiction  of  the  Court  of  Chancery,  it  was  de- 
cided by  Lord  Westbuky  in  F/ullips  v.  Fhilli/js  (ISGI),  4  De  G.  F.  & 
J.  208,  that  when  it  was  necessary  to  determine  priorities  between 
equitable  encumbrances  or  equitable  estates,  none  of  them  having 
a  legal  estate,  the  plea  of  purchaser  for  value  without  notice  by  the 
defendant  owner  of  an  equitable  estate  did  not  prevent  the  Court  of 
Chancery  from  deciding  in  the  priorities  or  giving  complete  relief.  See 
also  as  to  this  the  judgment  of  Fry,  J.,  in  Cave  v.  Cave  (1880),  l/i 
Ch.  D.  639,  see  p.  640,  49  L.  J.  Ch.  505,  42  L.  T.  730,  28  W.  K.  793. 
So  in  cases  of  foreclosure  the  Court  would  declare  priorities  and  grant 
foreclosure.  The  Court  would,  however,  only  go  so  far  against  a  mort- 
gagee or  other  purchaser  for  value  without  notice  as  was  necessary  to 
give  the  equitable  i-emedy.  See  the  cases  noted  infra,  in  which  a 
sale  was  refused  ;  but  there  foreclosure  stood  on  a  peculiar  footing. 
See  per  Lord  Craxworth.  Goli/er  v.  Finch  (1854),  5  H.  Tj.  C.  905, 
26  L.  J.  Ch.  ()5,  3  Jur.  (N.  S.)  25.  Lord  Westbury  also  recognises 
one  case  in  which  the  plea  would  be  held  good  in  the  case  of  exclusive 
jurisdiction  where  the  application  was  to  enforce  an  equity  instead  of 
an  equitable  estate, 

As  Jtif/ards  the  Au.fili(n\//  o/iid  Concurrent  ■furisdictioii.  —  While 
law  and  equity  were  distinct,  the  Court  of  Chancery  c<nild    not   gi\e  re- 
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lief  to  a  pei'son  claiming  uuder  a  simple  legal  titley  except  such  assist- 
ance as  ordering  discovery  under  the  auxiliary  jurisdiction  in  aid  of  an 
action  at  law  on  a  legal  title;  this  was  a  case  of  auxiliary  jurisdiction. 

It  liad,  however,  been  long  established  that  the  Court  of  Chancery 
liad  jurisdiction  to  give  complete  relief  in  certain  cases  where  there 
was  a  legal  title,  but  the  remedy  at  law  was  inadequate;  e.  (j.  such  cases 
as  applications  for  an  account  even  in  the  case  of  a  legal  title  to  land 
as  a  share  of  a  colliery.  <SVory  v.  WhuUor  (1743),  2  Atk.  630.  See 
the  origin  of  the  jurisdiction  explained  in  Corporation  of  (Uirlislc  v. 
Wlhou  (1807),  12  Ves.  276,  or  partition,  Mitford  on  Pleading,  120; 
so  also  in  llie  case  of  a  bill  for  dower,  Williams  v.  Larnhe  (1791),  3 
Bro.  C.  C.  304;  or  for  tithes,  Collins  v.  Archer  (1834),  1  IJuss.  &  ^Nfy. 
284,  32  11.  K.  214. 

These  were  distinguished  as  cases  in  which  the  Court  of  Chancery 
was  said  to  have  concurrent  jurisdiction  with  Courts  of  law. 

The  judgments  in  I?id,  Coope  &  Co.  v.  Emmerson  do  not  deal  witli 
the  plea  of  purchaser  for  value  on  application  to  the  exclusive  juris- 
diction of  the  Court  of  Chancery,  except  incidentally  where  Lord 
Selborxk  says:  "We  find  that  there  is  no  instance  of  an\'  suit  compe- 
tent! v  brought  in  the  Court  of  Chancery  for  relief  as  well  as  discov-erv. 
i!)  which  the  defence  of  jjurchaser  for  value  without  notice  has  been 
held  available  against  discovery  as  incident  to  tlie  relief  and  not  against 
the  relief  itself  also."  The  judgments  in  f /id,  Coope  S:  Co.  v.  E/i/mersoii, 
however,  deal  with  the  plea  in  cases  of  both  the  concurrent  and  auxiliary 
jurisdiction.  It  had,  in  1862.  been  laid  down  by  Lord  Wkstbuky  in 
the  case  of  Phillips  v.  Fhillips  isi/pra).  tliat  bef(n-e  the  Judicatures 
Act  of  1873  a  plea  of  purchaser  for  value  without  notice  was  not 
available  against  either  discovery  or  ndief  claimed  by  a  legal  owner  in 
tliese  cases  in  which  the  Court  of  (Chancery  had  concurrent  jurisdiction 
with  the  common  law  Courts  upon  legal  titles,  but  there  appeared  to  be 
so  much  authority  to  the  contrary  that  a  decision  of  the  House  of 
Lords  was  reepiired  to  make  this  clear.  See  the  cases  discussed  by 
Lord  St.  LixjXARDS  in  Sugdcn.  V.  &  P.  13th  ed.  pp.  182  to  108,  and 
see  the  opinion  of  Lord  Redksdalk,  Mitford  on  I'leading,  p.  275,  and 
of  Lord  Hardwickk  in  Story  x.  Windsor  (1743),  2  Atk.  630,  where  he 
laid  down  that  the  plea  of  purchaser  for  value  without  notice  if  proved 
would  have  been  available  in  a  case  which  was  one  of  concurrent  juris- 
diction, as  it  was  a  suit  by  a  legal  owner  of  a  share  in  a  colliery,  suing 
in  equity  because  an  account  of  profits  was  required. 

The  judgment  in  Ind,  Coope  &  Co.  v.  Emmerson  established  not 
only  (1)  that  before  the  Judicature  Act  of  1873  a  plea  of  purchaser  for 
valuable  consideration  without  notic<'  was  not  available  against  either 
discoverv  "r  rcdiel"  claimed  bv  a   li-al   owner   in    these   cases    in    which 
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the  Court  •»£  Chaucery  had  concuvroiit  jurisdiction  with  the  common 
hiw  Courts  upon  legal  title  ;  but  (2)  that  it  was  before  the  Judicature 
Act,  1.S73,  available  against  a  legal  owner  applying  to  the  auxiliary 
jurisdiction  of  Chancery;  and  (o)  the  judgments  further  established 
that  in  these  ai)plications  to  the  auxiliary  jurisdiction  it  was  not  saved 
as  an  equitable  defence  within  the  meaning  of  these  words  in  sect.  -J4, 
sub-sect.  3,  of  the  Judicature  Act,  1873,  because  wliether  strictly  speak- 
ing an  equitable  defence  or  not,  in  which  Lord  Selborne  and  Lord 
Keksciikll  were  not  ap])arently  agreed,  it  was  not  available  as  an 
etjuitable  defence  in  any  case  where  the  Court  of  Chancery  had  juris- 
diction to  give  complete  relief,  and  all  Courts  now  had  concurrent  juris- 
diction. The  most  common  case  of  the  auxiliary  jurisdiction  was  an 
apj)licution  by  the  legal  owner  suijig  at  law  to  the  Court  of  Chancery 
for  discovery  or  delivery  of  title  deeds. 

As  regards  discovery  before  the  Judicature  Act  of  187o,  the  Legisla- 
ture had  attempted  to  assimilate  the  practice  of  the  Courts.  The  Com- 
mon Law  Procedure  Act  of  1854  by  sect.  51  enacted  that  in  all  cases  by 
order  of  the  Coiirt  or  a  Judge  interrogatories  might  be  delivei-ed. 

In  the  case  of  Horton  v.  Bott  (1857),  2  H.  &  K  249,  2(;  L.  J.  Ex. 
267,  it  was  decided  in  effect,  see  per  Jessel,  M.  E.,  in  Lijcll  v.  Ken- 
nedy (1882),  20  Ch.  D.  488,  that  the  new  procedure  was  a  mere  substi- 
tute for  the  old  procedure  in  equity,  and  that  if  a  right  to  discovery  did 
not  exist  in  equity  before  that  Act,  it  was  not  conferred  by  that  Act. 

Then  came  the  Judicature  Act  of  1873,  which  gave  to  every  branch 
of  the  High  Court  jurisdiction  in  legal  and  equitable  titles,  but  by 
sect.  25,  sub-sect.  6,  preserved  equitable  defences,  and  by  sub-sect.  11 
provided  that  in  cases  of  variance  between  the  rules  of  equitj^  and  of 
common  law  the  rules  of  equity  should  prevail. 

In  Lt/cll  v.  Kenned u  (1883),  8  App.  Cas.  217,  52  L.  J.  Cli.  385,  48 
L.  T.  585,  31  W.  R.  618,  it  had  been  decided  that  either  before  or 
since  the  Judicature  Act  there  was  no  general  rule  in  equity  that  a 
plaintiff  suing  on  a  legal  title  had  not  a  right  to  discovery,  but  in  that 
case  the  plea  of  purchaser  for  value  without  notice  was  not  raised. 

The  ruling  case  of  hid,  Coope  v.  Ermnerfton  decided  that  before  th(> 
Judicature  Act  of  1873,  a  jmrchaser  for  value  without  notice  could 
have  made  this  a  good  defence  to  an  aiijdication  for  disccn^ery  by  a  legal 
owner  suing  on  a  legal  title  to  land  at  law,  but  that  this  was  merely  be- 
cause the  Court  of  Chancery  woxild  not  exercise  its  auxiliary  jurisdic- 
tion against  a  purchaser  for  value  without  notice,  and  that  as  auxiliary 
jurisdiction  had  ceased  to  exist,  a  plea  which  depended  on  this  had  also 
ceased  to  have  any  effect. 

In  the  cases  of  Walhvyn  v.  Lee  (1803),  9  Ves.  24,  7  R.  R.  142,  and 
Joyce  V.  De  Moleyns  (1845),  2  Jo.  .V-  Lat.  374,  8  Ir.  E-i.  Rep.  p.  215, 
VOL.  XXI,  —  4G 
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• 
delivery  of  title  deed  was   refused  as   against  a  purchaser  for  value 

\vitliout    notice.       Lord   Westbukv,    in   J'/iil/ips   v.   rhUlijis    (si/prc). 

refers  to  these  cases  as  being  instances  of  an  aj)plieati()n  to  the  ;iuxiliarv 

iurisdictiou.      In  actions  for  forech^sure,  however,  before  tlie  Judicature 

Act,  it  was  the  practice  of  the  Court  to  refuse  to  oi-dcr  dtdivery  of  title 

deeds  against  a  purchaser  for   value  without  notice.     Ami  foreclosure 

was  an  instance  of  exclusive  and  not  of  the  auxiliary  jurisdiction. 

In  Hunt  V.  K/mes  (1860),  2  J)e  G.  F.  &  J.  578,  30  L.  d.  Ch.  255, 
7  Jur.  (N.  S.;  200,  3  L.  T.  796,  9  ^^'.  K.  3()2,  it  was  decided  that  in  a 
foreclosure  action  the  Court  would  not  order  a  ])urc;haser  without  notice; 
to  give  up  deeds. 

In  Heath  v.  CrealocA'  (1871).  L.  R.  JO  Cli.  22,  44  L.  J.  Ch.  157,  31 
L,  T.  650,  atiirniiiig  with  variations  the  judgment  of  IJ.vcox,  V.-C., 
L.  K.  18  Eq.  215,  23  W.  R.  95,  the  Loiii*  Chaxckllok,  L(»rd  Caikxs, 
und  the  Lohds  Justices,  referring  to  Hunt  v.  E!iii(\-<,  t  reatctl  it  as 
ch-ur  that  in  a  decree  for  foreclosure  title  deeds  wouhl  not  be  taken 
from  a  purchaser  for  value  without  notice.  Lord  Catuxs  said  tliat  it 
was  not  the  ])ractice  of  a  Court  (jf  equity  to  talce  anything  away  from  a 
]>iirchas('r  for  valuable  consideration,  of  tiiut  wliich  he  lias  bouglit  and 
holds,  and  tliat  as  the  Court  "is  not  in  tlic  habit  of  ordering  a  sale 
unless  it  can  go  on  and  complete  the^ale,  in  every  necessary  way  giving 
possession  and  insuring  that  the  tith*  deeds  shall  be  handed  over." 
For  this  reason  the  Court  should  decree  foreclosure  instead  of  sale. 

In  both  these  cases  the  bill  was  tiled  before  tin;  Judicature  Act  of 
1873  came  in  force. 

J, I.  re  Cooper,  Cooper  \.  Vesei/  (1882),  20  C!h.  1).  611,  51  L.  J.  Ch. 
<S62,  47  L.  T.  89,  30  W.  K.  648,  the  Court  of  Appeal  held  that  since 
llie  Judicatui-e  Act  of  1873  the  Court  has  power  to  order  delivery  of 
title  deeds  to  a  legal  owner  by  a  ])urchaser  for  \aiue  without  notice. 
This  was  not  an  action  for  foreclosure.  in  this  case  tlie  purchaser 
took  title  under  forged  deeds,  executed  in  fact  by  a  trustee  and  bene- 
ficiary under  a  will,  but  ])Urporting  to  be  the  deeds  of  liis  father,  the 
testator,  and  the  Court  declared  that  the  trustees  of  the  will  were  en- 
titled to  delivery  of  them  by  the  purchaser. 

In  Alavriersx.  Me>r  (1885),  29  Ch.  1).  725,  54  L.  J.  Ch.  909,  53  L. 
T.  84,  Noirni.  .1..  held  that  a  legal  mortgagee  was  entitled  to  delixcry 
of  title  dec^ds  as  against  an  eipiitable  mortgagee  who  was  a  purchaser 
for  value  without  notice,  on  the  ground  tliat  tliis  relief  would  have  Iteen 
given  at  law.  The  Judge  said  that  under  the  .Judicatu)-e  Act  "every 
Court  is  to  administer  everything  —  legal  relief  or  equitable  relief." 

So  hire  Iiiifliam,  Jones  v.  Inc/luitn,  1893.  1  Ch.  3.52,  62  L.  .1.  (  h. 
100,  68  L.  T.  1.52,  41  W.  IL  23."),  a  legal  mortgagee  was  held  entilLd 
to  delivery  of  title  deeds  wliich   had    been    de[H)sited   by    the   mortgagor 
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M'itli  £1  bank  who  wen!  pure] lasers  for  \aliie  uitliout  notice.  Stii:lix<;, 
.1.,  said,  "  Tt  is  laitl  down  hy  Jamks,  L.  d.,  in  Heath  v.  Crealock 
(sujira),  tluit  a  Court  of  equity  never  takes  away  from  a  2)urcluiser  for 
Aalue  witliDut  notice  anything  wliicli  lie  lias  liinis(df  ac(iuired,  and  if 
my  jui'isdictinn  were  equitable  merely  I  eould  not  (h'prive  tjie  bank  of 
tlieir  d(>eds  on  the  faith  of  which  its  money  was  honestly  lent  to  Thomas 
Ingham.  But  since  tlie  Judicature  Aetstliis  Court  luis  powder  to  decide 
(111  legal  as  well  as  e(|uitable  claims,  and  ///.  re  Cooper,  Cooper  v.  ]  eseif 
(^<iiprii),  is  a  case  iu  which  a  mortgagee  was  ordered  to  deliver  up  title 
-di-eds  at  the  instance  of  a  legal  owner.'" 

It  is  to  be  considered  also  that  according  to  the  judgment  of  Lord 
Hatiieklky  in  Newton  v.  Newton.  (1868),  L.  11.  4  Ch.  14o,  .1)8  L.  .1. 
<Jli.  145,  before  the  Judicature  Act,  if  a  decree  of  a  Court' of  equity 
would  have  been  incomplete  without  ordering  delivery  of  deeds,  the 
Court  would  order  such  delivery  notwithstanding  the  plea  of  purchaser 
fnr  value  without  notice.  And  the  refusals  to  order  delivery  in  the  case 
^is  to  foreclosure  of  Hunt  v.  ElrneK  (siqmi)  and  Heath  \.  Crrolorl: 
(sH.pra)  seem  to  depend  on  the  jirinciple  that  a  foreclosure  decree  is  not 
relief  at  all,  but  only  a  declaration  that  the  equitable  right  to  redeem 
lias  determined.  See  per  Lord  Cranwokth,  in  Colyer  v.  Finch  (1854), 
5  H.  L.  C.  905,  20  L.  J.  Ch.  65,  '-S  Jur.  (N.  S.)  25.  It  does  not  appear 
to  have  been  decided  that  in  a  foreclosure  action  since  the  Judicature 
Acts  delivery  of  deeds  would  be  decreed  as  against  a  purchaser  for 
value    without  notice. 

The  Judicature  Acts  and  the  decision  in  7r«/,  Coope  (f-  (Jd.  v.  Em- 
/latrsoi/  have  not  placed  legal  and  equitable  estates  on  the  same  footing. 
\\  hen  other  equities,  except  priority  of  date,  are  ecpial,  the  legal  estate 
;gives  priority  as  it  did  before.  See  cases  cited  siqjra,  and  Taylor  x. 
Mussell,  1802,  A.  C.  244,  61  L.  J.  Ch.  657,  66  L.  T.565,  41  W.  Pt.43. 

The  rule  laid  down  in  Bassett  v.  Nosirorth//,  supra,  that  a  purchaser 
Avho  has  paid  his  purchase  money  may  protect  himself  b}'-  subsequentl_y 
acquired  legal  estate  is,  as  will  be  seen  in  the  notes  to  Pilrher  v.  Rau:- 
Jiiis  (infra),  subject  to  some  other  qualifications.  But  the  plea  nf  pur- 
•chaser  for  value  without  notice  is  in  all  cases  subj(>ct  to  this,  tlint  the 
l)ers:)n  urging  it  must  have  ecjual  equity  except  as  to  jiriority  of  date. 

As  between  two  equitable  ownei's,  priority  of  date  will  give  ]>rioritv. 
Sic  Rice  V.  Eire,  10  E.  C.  507;  but  this  is  not  the  case  where  one  of 
the  purchasers- has  acquired  a  legal  estate. 

The  rule  in  such  case  was  expressed  by  Lord  Hatheklky  in  Bates  v. 
Johnson  (1851)),  John.  .304,  that  to  be  entitled  to  tack  and  protect  an  equi- 
table estate  by  subsequently  ac(|uiring  a  legal  estate,  tlu!  purchaser  must 
>taiid  in  an  ecpially  good  position  as  the  owner  of  the  prior  equitable 
<'>tate,  except  as  regards  time- 
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J 11  Bailey  v.  Barnes,  16  TJ.  C.  520  (1894,  1  Ch.  35,  37),  Lixdley^ 
L.  J.,  stated  the  rule  as  to  ])riority  given  l)y  tlio  legal  estate  as  follows t 
"  Wliere  equities  are  equal,  rlie  legal  title  shall  i)revail,  as  is  shown  by 
tlie  cases  on  tacking.  Equality  means  the  non-existence  of  any  encum- 
Itraiice  which  affects  the  evidence  of  one  of  the  rival  elainiants  and 
makes  it  less  meritorious  than  that  of  the  other." 

It  was  decided  by  the  Court  of  Appeal  m  Northern  Coiinf/cs  of  Jui;/- 
hind  Insurance  Co.  v.  Whipp,  10  K.  C.  516  (26  Ch.  D.  482,  496,  5;> 
L.  J.  Ch.  629,  51  L.  T.  806,  32  W.  R.  626),  that  where  the  legal  estato 
was  accjuired  by  a  mortgagee  contemporaneously  with  tlu;  advance,  the 
Court  will  not  postpone  the  holder  of  the  legal  estate  to  the  holder 
of  a  subsequent  equitable  estate  by  reason  of  mere  carelessness  or  want 
of  prudence  on  the  part  of  the  legal  mortgagee. 

It  appears  also  from  the  judgment  of  Lord  Westbury,  iu  Fliillljuf 
v.  rhlllips  (10  E.  C.  553),  and  of  Fky,  J.,  in  Cave  v.  Carr  (1880),  15 
CI).  I).  639,  646,  49  L.  J.  Ch.  505,  42  L.  T.  730,  28  W.  E.  793,  that 
apart  from  all  questions  as  to  concurrent  or  auxiliary  jurisdiction  wliere 
the  rival  claimants  have  mere  equitable  estates,  the  defence  of  ])ureh;iscr 
for  value  would  not  prevent  the  Court  of  Chancery  exercising  jurisdic- 
tion and  declaring  the  priorities  between  them. 

There  remains  the  case  put  by  Lord  Westbury  before  the  Judica- 
ture Acts,  ;ind  re(;ognised  after  the  Judicature  Acts  by  Fry,  L.  J., 
in  Cave  v.  Cave  (1880),  15  Ch.  D.  647.  "Where  there  are  circum- 
stances that  give  rise  to  an  equity  us  distinguished  from  an  equitable 
estate, —  as,  for  example,  an  equity  to  set  aside  a  deed  for  fraud,  or  to^ 
<;orrect  it  for  mistake, — -and  the  purchaser  under  the  instrument  main- 
tains the  plea  of  purchase  for  valuable  consideration  without  notice,  the 
Court  will  not  interfere." 

There  is  nothing  in  the  judgments  of  the  House  of  Lords  and  Court 
of  Ajipeal  in  Ind,  Coope  &  Co.  v.  Emmerson  (p.  706,  ante),  which  in 
any  way  deals  with  the  plea  as  an  answer  to  such  an  equity,  as  it  is  re- 
cognised by  Fry.  J.,  since  the  Judicatui-e  Act  on  the  authorities  us  they 
stand,  it  must  be  treated  that  against  a  claim  by  a  plaintiff  to  such  an  i 
equity  tlie  defence  would  be  good. 

But  assuming  this  to  be  the  case,  it  must  often  happen  that  the  snim- 
circumstances  wliich  would  give  tlu;  right  to  have  the  deed  set  aside, 
for  fraud  or  mistake  would  be  a  defence  at  law  to  any  action  at  law  on 
the  deed,  and  as  Courts  of  equity  must  giVe  legal  relief  as  well  as  e(|ui- 
table  relief,  it  would  seem  that  though  as  against  a  purchaser  for  \:iliie 
without  noti{;e  they  would  refuse  to  set  aside  the  deed  in  the  action  of 
a  jdaiiitiif  suing  in  equity,  on  the  other  hand  if  the  purchaser  for  value 
without  notice  under  the  deed  sued  on  the  deed,  the  Courts  must  recog- 
nise the  defence  of  fraud  or  mistake  in  any  case  when;  before  the  Judi- 
cature Act  it  could  have  been  a  defence  at  law. 
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CoTTOX,  L.  J.,  ill  Ndtional  Frorlni-ial  Bunk  of  Ew/land  v.  Jdcksov 
(ISSC)),  .'!o  Cli.  I).  1.  10,55  L.  T.  458.  .",4  W.  K.  597,  says,  "  Tlu^  rule 
<pt'  law  is  that  if  a  porscni  who  s^'uls  and  dclivi'ivs  a  deed, is  misled  by  tho 
inisstatoiucnts  or  inisroj)r('sentation  of  the  [)ersoiis  procuring  tlio  execu- 
tion of  the  deeds  so  that  he  does  not  know  what  is  tiie  instrument  to 
whicli  he  puts  his  hand,  tlie  deed  is  not  his  deed  at  all,  because  he  was 
not  minded  nor  intended  to  sign  a  document  of  that  character  or  class, 
as,  fur  instance,  a  release  while  intending  to  execute  a  lease."  See  also 
Foster  v.  Mackiunon  (1869),  L.  R.  4  C  P.  704,  38  L.  J.  ('.  T.  ;!10. 

In  Onward  Bu'ddiag  Socletj/  v.  Srnithson  (C.  A.),  189o.  1  Ch.  1,  (52 
^j.  J.  Ch.  lo8,  68  L.  T.  125,  41  W.  R.  5."^,  the  plaintiffs  were  j)urchasers 
for  value  without  notice  of  any  fraud,  hut  claiming  title  under  a  deed 
the  execution  of  which  had  b(?en  obtained  by  misrepresentation,  but 
not  fraud  of  such  a  character  as  to  make  the  deed  void  or  sup[)ort  a 
plea  of  no}i  est  faction..  The  Court  of  Appeal  expressed  a  douht,  but  re- 
fused to  decide  whether  tlie  fact  that  a  deed  was  obtained  by  fraudulent 
misrepresentation  could  be  sustained,  and  a  defence  to  a  claim  h\  a  [)ur- 
chaser  for  value  without  notice  of  tlu;  fraud.  Both  parties  appear  to  have 
liad  only  equitable  estates.  Lixdlkv,  L.  -L,  said:  "'If  the  defend- 
ants were  seeking  equitable  relief  against  the  plaintiffs,  they  could 
])lead  purchase  for  value  without  notice:  ]»ut  the  defendants  are  not 
seeking  relief.'' 

AMERICAN   NOTES. 

"  Notliing  is  clearer  than  that  a  purchaser  for  a  valuable  consideration, 
without  notice  of  a  prior  etputable  right,  obtaining  the  legal  estate  at  the 
time  of  liis  purchase,  is  entitled  to  priority  in  equity  as  well  as  at  law,  ac- 
cording to  the  well-known  maxim  that  where  equities  are  equal  the  law  shall 
prevail."  '/'<>wiisi/i>/  v.  Lill/r.  109  United  States,  504,  .')11-512.  Large  num- 
bers of  cases  illustrating  tliis  well  established  rule  are  collected  in  Ames' 
Cases  on  Trusts.  2nd  ed.  p.  286 ;  \  Perry  on  Trusts,  oth  ed.  sect.  218,  note. 
The  doctrine  is  admirably  discussed  in  an  article  by  Professor  Ames  in  1  Har- 
vard Law  Review.  1. 

.So  '•  if  a  hoiii'i  jii/c  purchaser  has  the  conveyance  made  to  anothei-  in  trust 
for  him,  the  dftiauded  ci'slul  fjue  ti-iist  is  as  remediless  as  in  tlie  case  where  the 
purchaser  takes  the  title  in  his  own  name.  Tliis  is  an  illustration  of  the  rule 
that  an  innocent  purchaser  is  protected  if  he  has  either  the  title,  or  the  best 
right  to  call  for  it.'"  Ames'  Cases  on  Trusts.  2nd  ed.  p.  28(j.  citing  Kmicotl 
V.  Supercisors,  l(j  Wallace  (U.  S.).  452  ;  New  Orleans  ('(inal  and  Bdnkinij  Co. 
V.  Montfjomerj/,  95  United  States,  16;  Willis  v.  Jlernbrson,  .')  llhiiois.  !:5  : 
Peoria  and  Sprinf/Jield  R.  Co.  v.  Thompson,  lo:!  Illinois,  187:  Slo/its  v.  Ililei/, 
121  Illinois.  166. 

If  a  purchaser  for  value  witliout  notice  sells  to  a  purchaser  with  notice,  or 
to  a  volunteer,  the  latter  is  protected.  Alexander  v.  I'endleton.  8  ('ranch 
(U.  S. ),  462;  Wilkinson  v.  SoUnnon,  8:]  Alabama,  4o8 :  Ea.<t  v.  Piif/h.  71 
Iowa.    162:    liniptlmi   \.  Jlees.  8  Pickering  (.Mass.).  329:    Fnlton   v.    Wotidman, 
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54  Mississippi,  158;  Salmoti  v.  Smith,  58  Mississippi,  899;  Bell  v.  Ttcilif/hl,  18- 
New  Hampshire,  159  :  Buvipiix  v.  Plainer.  1  Johnson  ('hanc.  (N.  Y.)  218:  Atth- 
loti\s  Appeal,  73  Pennsylvania  State,  158  :  1  Jones  on  Mortgages,  sects.  557,  559. 
The  reason  for  this  was  thus  expressed  by  Jndge  Stoky  :  '■  Not  only  is  a  Ijona 
Jule  purchaser  for  a  valuable  consideration  without  notice  protected  in  equity 
against  a  plaintiff  seeking  to  overturn  lliat  title,  but  a  purchaser  with  notice 
under  such  a  bond  Jide  purchaser  without  notice  is  entitled  to  the  like  pio- 
tection.  For  otherwise  it  would  happen  that  tiie  title  of  such  a  hand  fide 
purchaser  would  become  unmarketable  in  his  hands,  and  consequently  he 
might  be  subjected  to  great  losses,  if  not  utter  ruin."  Equity  Jurispru- 
dence, 18th  ed.  sect.  1508  a. 

But  a  trustee,  actual  or  constructive,  who,  in  fraud  of  the  rights  of  the- 
beneficiaries,  conveys  trust  property  to  an  innocent  purchaser  and  then  buys- 
back  the  property  himself,  will  hold  it  subject  to  the  trust.  In  Jolmsox  v. 
fiibsun,  116  Illinois,  "294,  it  was  held  that,  while  an  innocent  purchaser,  witli- 
out  notice  of  the  fraud,  obtaining  property  from  a  fraudulent  grantee,  will  be- 
protected,  and  take  the  same  purged  of  the  fi-aud,  yet  if  he  reconveys  the  pro])- 
erty  to  the  fraudulent  grantee,  it  may  be  reached  in  his  liands,  just  as  if  he  had 
never  parted  with  it.  And  see  1  .Jones  on  IMortgages,  sect.  558.  So  in  Hulhuf 
v.  Ahhott,  86  California,  428,  the  Court  lield  that  nti  assignee  of  a  certificate 
of  purchase  of  state  lands,  who  took  with  actual  notice  of  an  unrecorded 
mortgage  by  liis  assignor,  remained  affected  as  a  pinchaser  witli  notice  of 
the  mortgage,  and  was  not  protected  by  the  fact  that  he  assigned  his  title  to- 
a  hand  Jide  purchaser  for  value,  without  notice  of  the  mortgage,  who  recon- 
veyed  the  lands  to  him.  See  also  Frost  v.  /'>o.s7,  08  Maine,  399;  Clark  v. 
McNeal,  114  New  York,  2S7  ;    (Imrrh  v.  UnUiiuh  '•!  Pennsylvania  State,  482. 

Tn  order  to  entitle  one  to  protection  as  a  bond  fide  purchaser,  the  consid- 
eration must  be  actually  paid  before  notice  is  received  of  tJie  trust  or  other 
equitv.  Diic/aii  v.  Vattier,  3  Blackford  (hid.),  245;  likodes  v.  (iretn.  ;!tf 
Indiana,  7,  10 ;  Ulanchardx.  7'///«/-,  12  Michigan,  889  ;  /'aimer  v.  Williams,  '2^ 
Michigan,  328:  Patten  v.  Monre,  82  New  riaihpshire,  882;  .}f>irra;/  v.  Ikillou, 
1  Johnson  Chanc.  (N.  Y.)  56(5;  Christie  v.  Jiishop,  1  l^arbour  Chanc.  (N.  Y.) 
105;  Jackson  V.  Cadwell,  1  Cowen  (N.  Y.).  ';22  :  Harris  v.  Norton,  16  Bar- 
bour (N.  Y  ),  264;  McBee  v.  Loflis,  1  Strobiiart  Kq.  (S.  Car.),  90;  Krerts  v. 
Arpies,  4  Wisconsin.  348;  Perry  on  Trusts,  5th  ed.  sect.  221 ;  1  Jones  on  Mort- 
gages, sect.  555. 

Thus  in  Blanchard  v.  Tyler,  supra,  where  the  defenilani  gave  his  non- 
negotiable  note  for  land  of  wliich  the  complainant  held  a  [>rior  unrecorded 
deed,  but  was  fully  informed  of  the  complainant's  equities  before  making 
payment  of  the  note,  it  was  held  that  he  coidd  not  claim  protection  as  a  bond 
Jide  purchaser. 

The  case  of  Parker  v.  ( 'rittenden,  87  Conneeticut.  MS,  is  I'ontra  to  the  great 
preponderance  of  authority  on  this  point.  Tlieie  \..  with  intent  to  defraud 
his  creditors,  sold  a  hack  to  H.,  who  participated  in  the  fraud.  P>.  after- 
wards sold  it  to  C.,  who  had  no  knowledge  of  the  fraud.  Creditors  of  A. 
liaving  attached  the  liack.  V.  replevied  it,  and  the  Court  held  that  he  should 
be  protected  as  a  bond  Jide  purchaser,  though  he  liad  not  yet  paid  for  the 
property. 
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According  to  Judgo  Story'.s  decision  in  Wood  v.  M(nni.\  Sumner  ((T.  S. 
(Mic.  (-t.),  r)0().  one  cannot  rank  as  a  hand  fide  purchaser  unless  lie  has  paid 
the  whole  con.sideratiou  before  receiving  notice.  See  al.so  Wonnley  v.  Worm- 
ley,  S  Wlieaton  (V .  S.  Sup.  Ct.  i,  IL'I  ;  Dosicell.  v.  Buc/iunan,  3  Leigh  (Va.), 
;]65.  Kut  thi'  pn  vailing  view  is  that  a  purchaser  who  receives  notice  after 
a  partial  paynn^nt  of  the  consideration,  cannot  be  compelled  to  surrender  the 
;)roperty  except  upon  receiving  reimbursement  for  wliat  he. paid  before  notice. 
Florence  Seirimj  Much.  Co.  v.  Zeif//er.  58  .\laliama,  '2'2\  :  Hahhvbi  v.  Siiger,  70 
Illinois,  503  ;  llhodea  v.  Green,  o6  Indiana,  7  :  Kitlerid(/r  v.  (Jlidpinun,  8G  Iowa, 
348;  Doufj/ierty  V.  Cooper,  77  Missouri,  52b;  Sarfjeut  v.  1-lureka  Spund  Appa- 
ratus Co.,  46  II un  (N.  Y.),  19  (but  see  Warren,  v.  Wilder,  114  New  York,  209); 
ICverts  v.  A(/nes,  4  Wisconsin,  348;  1  Jones  on  Mortgages,  sect.  556.  "  There 
is  authority,  indeed,  for  the  position  that  a  purchaser  under  such  circum- 
stances niay  retain  the  property  purchased  subject  to  a  lien  for  the  amount 
of  the  unpaid  ])urchase  mone}'  in  favor  of  the  equitable  incumbrance)-." 
Ames'  Cases  on  Trusts,  2nd  ed.  p.  288,  citing  several  cases. 

Cases  where  the  consideration  is  paid  before  nt)tice,  but  tlie  conveyance  is 
not  executed  until  afterwards,  arc  considered  in  tlie  notes  to  Pilchcr  v.  liaic- 
lins,  infra. 

With  regard  to  the  nature  of  the  consideration  rocpiisite  to  entitle  a  pur- 
chaser to  protection,  "  it  is  well  established  that  a  conveyance,  to  be  good 
against  the  equitable  interest  of  the  cesltit  que  trust,  must  be  for  a  raluahle 
consideration,  and  that  a  conveyance  for  a  rjood  consideration,  as  love  and 
affection,  is  not  sufficient.  But  if  the  consideration  is  valuable,  it  need  not 
be  adequate:  mere  inadequacy  of  consideration  will  not  defeat  a  purchase  for 
a  valuable  consideration  without  notice:  but  gross  inadequacy  of  a  valuable 
consideration  vv^ould  be  evidence  affecting  the  good  faith  of  the  transaction." 
Perry  on  Trusts,  5th  ed.  .sect.  220. 

The  same  question  arises  under  the  Statute  of  Elizabeth  relating  to  con- 
veyances in  fraud  of  creditors.  Mr.  Bigelow  says  :  "  The  question  now  pi-o- 
posed  for  consideration  is  of  the  meaning  of  the  words  '  good  consideiation  ' 
in  this  statute.  Ami  here  at  the  outset,  we  have  a  striking  instance  of  the 
application  of  the  rule  of  construction  of  statutes  passed  for  the  repression  of 
fraud;  the  rule,  that  is,  of  liberal  construction.  The  word  *  good  '  as  a  de.sig- 
nation  of  consideration  is,  in  its  legal  sense,  used  in  distinction  from  and  op- 
position to  'valuable;'  and  that  this  was  true  in  the  time  of  the  statute  is 
cleai".  But  the  Courts  at  once  perceived  that  to  give  the  word  its  technical 
meaning  would  well-nigh  defeat  the  whole  object  of  the  Act;  for  it  would 
save  all  voluntary  conveyances  made  in  good  faith.  Hence  the  word  '  good' 
■was  construed  from  the  fii'st  to  mean  '  valuable  ; '  and  this  has  been  the  mean- 
ing always  and  everywhere  given  to  it."     2  Bigelow  on  Fraud,  ch.  xviii. 

In  the  case  of  bills  and  notes,  it  has  been  held  that  the  surrender  of  nego- 
tiable .securities  is  a  sufficient  consideration  to  entitle  one  to  the  rights  of  a 
hondjide  holder.  linnk  »/  Salina  v.  Bfdirork,  21  Wendell  (X.  Y.),  499.  Not 
so,  liowever.  if  the  securities  are  confessedly  worthless.  Stewart  v.  Small,  2 
Barbour  (N.  Y.),  559.  One  gives  value  who  extinguishes  a  debt  by  merging 
it  in  the  ])aper  taken  for  it.  Ikuik  of  Sandu-fky  v.  Scoville,  24  Wendell 
(N.  Y.).  ll.">.     So  an  agreement  to  forbear  has  been  held  to  be  value,  being 
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the  surrender  of  a  right.  Oates  v.  National  Bank,  100  United  States,  289; 
Traders'  Bank  of  Rochester  v.  Bradner,  4^5  Barbour  (N.  Y. ),  379 ;  Lewis  v.  Rot/ers, 
Si  New  York  Superior  Ct.  64 :  Cai-y  v. '  W/dte,  52  New  York,  138.  J]ut  see 
Francia  v.  Joseph,  3  Edwards  Chaiic.  (X.  V.)  182:  Wardell  v.  Ilouwll,  9 
\Veiidell  (X.  Y.),  170.  On  the  question  whetiier  paper  taken  in  conditional 
payment  of  a  debt  is  taken  for  value,  the  American  decisions  are  in  conflict. 
So  also  on  tlie  question  wliether  one  who  takes  a  bill  or  note  as  collateral 
security  for  an  antecedent  debt  ranks  as  a  holder  foi-  value.  The  cases  on 
both  sides  of  these  questions  aie  collected  in  1  Ames"  Cases  on  l)ills  and 
Notes,  p.  650,  note,  and  p.  667,  note. 

J^urchase  for  value  is  a  good  defence  to  a  bill  for  discovery  and  may  be 
taken  advantage  of  by  plea  or  demurrer.  Stm-y.  Equity  Pleading,  10th  ed. 
.sects.  603.  824;  Story,  Equity  Jurisprudence,  13th  ed.  sect.  I.'J02:  Shipman, 
Equity  Pleading,  pp.  404,  475;  6  Encycl.  of  Pleading  and  Practice,  pp.  774, 
779;  Boone  v.   Chiles,  10  Peters  (U.  S.   Sup.  ("t.),  177,  211. 

••  Another  objection  whicli  may  bt'  taken  liy  way  of  denuurer  to  a  bill  of 
-discovery  is,  that  the  defemlant  lias  an  equal  equity  with  the  plaintiff,  and 
is  therefore  entitled  to  be  protected  from  a  discovery  which  will  endanger,  or 
disturb,  or  destroy  his  present  rights.  Therefore,  if  a  defendant  has  in  con- 
science a  right  equal  to  that  claimed  by  the  person  filing  a  bill  against  him. 
although  not  clothed  with  a  perfect  legal  title,  this  circumstance,  in  the  situ- 
ation of  the  defendant,  renders  it  imi>roper  for  a  Court  of  equity  to  compel 
liim  to  make  any  discovery  which  may  hazard  his  title.  And  if  the  matter 
appears  clearly  on  the  face  of  the  bill,  a  demurrer  will  hold.  The  most  ob- 
vious case  is  that  of  a  purchaser  for  a  valuable  (^Misideration  without  notice 
of  the  plaintiff's  claim."     Story,  Equity  Pleading,  10th  ed.  sect.  603. 

This  and  other  topics  connected  with  purchase  for  value  are  learnedly  dis- 
cussed in  Langdell's  Summary  of  Equity  Pleading,  eh.  vii. 

No.  3.— PTLCHER   v.   EAWLINS. 
(1872.) 

KT'LE. 

A  PURCHASEPt  paying  tlie  purchase  money  and  taking  tlie 
legal  estate  contemporaneously  is  protected  by  it  against  any 
prior  equitable  estate  or  equit}'  of  wliicii  he  had  no  notice. 

(1)  Although   the  person  who  conveys  the  legal  estate 

knowingly  commits  a  fraud  or  l)reach  of  trust 
in  conveying  it. 

(2)  Although   the    title    to    the   legal    estate    is    taken 

through  an  instrument  which  discloses  tlie  prior 
estate  or  equity,  if  such  instrument  is  concealed 
from  the  purchaser. 
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Pilcher  v.  Rawlins. 

L.  R.  7  Ch.  259-274  (s   c.  41  L.  .1.  Cli.  485  ;  25  L.  T.  921  ;  20  W.  R.  281). 

Purchaser  for  Value  williout  Xo/ice. —  Equal  Eqtilfies.  —  Legal  Estate.     [259] 

Tlie  defence  of  purchaso  foj-  viilue  without  notice  may  be  sustained,  al- 
though the  defendant,  in  order  to  make  out  liis  title  to  the  legal  estate,  must 
rely  on  an  instrument  which  discloses  the  title  of  the  iilaintiff,  the  defendant 
not  having  had  notice  of  such  instrument  at  the  time  of  his  purchase. 

The  trustees  of  a  settlement  advanced  the  trust  money  on  the  security  of 
real  property  which  was  conveyed  to  them  by  the  mortgagor,  the  mortgage 
deed  noticing  the  trust.  The  surviving  trustee  of  the  settlement  afterwards 
rcconveyed  part  of  the  property  to  the  mortgagor  on  payment  of  part  of  the 
mortgage  money,  which  he  appropriated.  The  mortgagor  then  conveyed 
(hat  part  of  the  property  to  new  mortgagees,  concealing,  with  the  connivance 
of  the  trustee,  both  the  prior  mortgage  and  the  reconveyance.  When  the 
fraud  was  discovered,  the  cestuis  que  trust  under  the  settlement  filed  a  bill 
against  the  new  mortgagees  claiming  priority :  — 

Held,  that  the  Court  w'ould  not  interfere  to  take  away  the  legal  estate 
wdiich  passed  to  the  new  mortgagees  under  the  reconveyance. 

The  trustees  of  a  settlement  advanced  the  trust  money  on  the  security  of 
real  property  which  was  conveyed  to  them  by  the  mortgagor,  the  mortgage 
deed  noticing  the  trust.  The  surviving  trustee  afterwards  induced 
the  mortgagor  *  to  execute  a  deed  by  which  the  mortgaged  property  [*  260] 
purported  to  be  conveyed  to  the  trustee  as  on  a  purchase  by  him, 
though  no  money  in  fact  passed.  The  trustee  then,  concealing  the  prior 
mortgage,  and  showing  title  under  the  pretended  purchase  deed,  conveyed  the 
property  to  a  mortgagee  without  notice  :  — 

Held,  that  the  Court  would  not  interfere  to  take  away  the  legal  estate  from 
the  mortgagee. 

Tliis  was  a  suit  to  estalilish  the  priorities  of  cesfvis  (juc  trust 
as  mortgagees  over  otliei'  mortgagees  who  had  obtained  the  legal 
estate  with,  as  alleged,  notice  of  the  trust. 

On  tlie  23rd  of  August,  LS30,  a  settlement  was  made  by  Jere- 
niiali  rileher,  under  which  J.  fr.  Pilcher,  G.  Pilcher,  and  W.  H. 
Pilcher  were  to  stand  possessed  of  £8373  in  trust  for  Jeremiah 
Pilcher  during  his  life,  and  after  his  death  for  his  children  by  a 
former  man-iage.  There  was  power  to  the  trustees  to  vaiy  the 
investments  with  the  consent  of  Jeremiah  Pilcher  during  his  life. 
The  settlement  contained  the  usual  trustees'  receipt  clause,  and  a 
power  of  appointing  new  trustees  exercisable  by  J.  Pilcher  dur- 
ing his  life. 

Tn    IS,'!    tlie  £8373  was  advanced  to  Ptobert    Rawlins  on  the 
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security  uf  a  inurtgage  deed  dated  the  L'.'hd  nf  April,  1851,  antl 
made  between  K.  Eawlins,  of  tlie  first  part,  J.  G.  Pilcher,  G. 
Pilcher,  and  W.  H.  Pilcher,  of  the  second  part,  and  J.  Pilcher, 
of  tlie  third  part;  wlierehy,  after  reciting  that  J.  G.  Pilcher,  G. 
Pilcher,  and  "W.  H.  Pilcher  had  agreed  to  lend  and  advance  the 
sum  of  £8o7o  (tlie  same  being  trust  money)  \vith  the  consent  and 
■approbation  of  J.  Pilcher,  it  was  witnessed  tliat  certain  real  prop- 
erty, including  the  Whitcluinli  pi'opcrty  and  the  Sniitlifielil  and 
Xew  Street  property  hereinafter  mentioned,  was  conveyed  liy 
Kawlins  to  J.  G.  Pilcher,  G.  Pilcher,  and  W.  H.  Pilcher,  their 
heirs  and  assigns,  subject  to  redemption  on  payment  of  interest 
and  of  the  £8373,  on  the  23rd  of  April,  lHo6. 

Upon  the  execution  of  this  deed  the  documents  of  title  relating 
to  the  property  were  delivered  to  W.  H.  Pilcher,  who  was  a 
solicitor,  to  be  held  by  him  on  behalf  of  himself  and  his  co- 
trustees.     J.  G.  Pilcher  and  (t.  I'ilcher  died  in  1853,  leaving  W. 

H.  Pilcher  sole  trustee. 
[*261]  *  In  1856  Kawlins,  who  had  been  a  solicitor,  made  out, 
with  the  connivance  of  W.  U.  I'ilcher,  an  aljstract  of  title 
endinii  with  a  dcjcument  earlier  than  the  nbove-menti()ned  mort- 
gage,  thus  showing  a  title  in  fee  simple  in  himself;  and  induced 
two  trustees  named  Stock  well  and  Lamb  to  advance  him  £10,000 
on  the  security  (with  other  property)  of  the  Whitchurch  property, 
part  of  the  property  comprised  in  the  above-mentioned  mortgage; 
and  by  a  deed  dated  the  2nd  of  April,  1856,  it  was  witnessed  that 
Rawlins  conveyed  the  Whitchurch  ])roperty  to  Stockwell  and 
Lamb  in  fee,  subject  to  redem])tioii  on  ]iaymcnt  of  the  £10,000 
in  the  usual  manner. 

On  the  same  2nd  of  Ajail,  1856,  and  prior  to  the  execution  of 
the  mortgage  to  Stockwell  and  Lamb,  W.  IL  I'ilcher  had  executed 
an  indenture,  which  was  unstamped  until  after  this  suit  liad  liecn 
instituted,  and  which  apparently  was  not  to  have  been  used 
unless  it  became  necessary  to  use  it.  By  this  indenture  it  was 
witnessed  that  W.  H.  Pilcher,  in  consideration  of  the  payment  to 
liim  by  Pawlins  of  £3500,  conveyed  the  Whitchurch  pro])erty  to 
liawlins  in  fee  discharged  from  the  niortgage  debt  of  £8373.  No 
receipt  was  indorsed  on  this  deed,  which  was  only  produced  after 
the  institution  of  this  suit,  and  was  theu  handed  by  Eawlins  to 
Stockwell  and  Lamb,  who  thus  discovered  that  they  had  the  legal 
estate,  though  not  by  the  deeds  on  which  they  had  relied.      Raw- 
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liiis  and  W.  H.  Pilcher  appeared  to  have  shared  the  £10,000 
advanced  by  Stockwell  and  Lamb;  and  the  title  deeds  of  the 
Whitchurch  propert}',  with  the  exception  uf  the  mortgage  deed  of 
\S~>\  and  the  reconveyance',  were  delivered  to  Stockwell  and 
Lamli. 

Under  a  second  settlement  also  made  by  Jeremiah  Pilcher  on 
the  :2:3rd  of  August,  1S:>0,  W.  II.  Pilcher  was,  in  1860,  tlie  sur- 
vivinii  trustee  of  a  sum  uf  £3000  held  in  trust  for  Jeremiah  Pil- 
<3her  and  his  second  wife,  and  the  children  of  a  second  marriage. 
This  sum  Iiad  been  advanced  to  liawlius  on  the  security  of  the 
property  comprised  in  the  mortgage  of  the  23rd  of  April,  1851, 
and  of  certain  other  property,  l)oth  of  which  were  conveyed  to  the 
trustees  of  the  settlement  by  a  mortgage  deed  ilated  the  30th  of 
May,  1854,  and  containing  notice  of  the  settlement.  W.  H.  Pil- 
cher was  also  co-executor  with  one  J.  H.  Ward  of  the  estate  uf  one 
J.  Matthews,  and  having  received  £3000,  part  of  the  estate,  he, 
in  Xovemlier,  1860,  agreed  to  give  to  J.  H.  Ward  security 
for  the  £3000;  and  with  that  *  in  view,  W.  H.  Pilcher  [*  262] 
:and  Rawlins  acted  as  follows  :  By  a  deed  purporting  to  be 
a  purchase  deed,  and  dated  the  lltli  of  April,  1861,  Rawlins,  in 
consideration  of  £2590,  expressed  to  be  paid  to  him  by  W.  H. 
Pilcher,  purported  to  convey  to  W.  H.  Pilcher  the  Smithtield  and 
New  Street  property.  A  receipt  fur  £2590  waS  indorsed,  but  no 
money  actually  passed.  W.  H.  Pilcher  then  delivered  an  alistract 
of  title,  suppressing  the  mortgages  of  1851  and  1854,  and  showing 
a  title  in  fee  simple  in  himself.  This  was  accepted  by  the  con- 
veyancing couns(d  of  the  Court  of  Chancery,  and  a  mortgage  was 
•executeil  by  W.  H.  Pilcher  conveying  these  properties  to  Ward 
as  security  for  the  £3000. 

W.  H.  Pilcher  continued  until  1864  to  pay  the  interest  due  on 
the  trust  funds  to  J.  Pilcher.  In  July,  1865,  3.  Pilcher  called 
u]ion  W.  H.  Pilcher  to  liand  over  the  deeds,  and  received  from  him 
a  box  containing  the  two  mortgage  deeds  only,  the  result  of  whicli 
was  that  the  dealings  of  W.  H.  Pilcher  and  Rawlins  were  then 
in  part  discovered. 

Jeremiah  Pilcher  and  liis  children  thereupon  tiled  their  bill  in 
this  suit  against  Rawlins,  W.  H.  Pilchei',  St(jckwell  and  Landi, 
Ward,  and  fithers,  praying  that  the  ])riorities  of  the  charges  affect- 
ing the  pro])erty  com]irised  in  the  mortgage  of  1851  might  be 
ascertained,  and   that   Stockw'll  and    L;unb  as  to  the   Wliitchurch 
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j»roperty,  and  Ward  as  to  the  other  property  mortgaged  to  him, 
and  forming  part  of  the  securities  of  IS;")!  and  18r)4,  might  be- 
restrained  from  dealing  with  the  legal  estates  vested  in  them,  and 
that  directions  might  be  given  for  conveying  such  legal  estates  for 
the  security  of  the  plaintiffs. 

The  defendants  Stockwell  and  Lamb  and  the  defendant  Wanl, 
by  their  answers,  pleaded  that  they  were  purchasers  for  value 
without  notice,  and  claimed  tlie  benefit  of  the  legal  estates  vestetl 
in  tliem  respectively. 

The  Master  of  the  Kolls  was  of  opinion  that  the  mortgage 
of  1851  had  priority  over  the  mortgage  to  Stockwell  and  Landi  and 
over  the  mortgage  to  Ward,  and  made  a  ilccree  accoidingly,  as 
reported  (L.  R.  11  Eq.  o.'^)),  where  the  facts  of  the  case  are  nnire 
fully  stated. 

The  defendant  Laml)  (Stockwell  being  dead)  and  the  defendant 
Ward  appealed. 
[*-2B3]        *  The  Solicitor-General    (Sir    (!.    .K'sscl),    and    Mr.    11. 
Humphreys,  for  Land):  — 

We  contend,  in  the  first  place,  that  the  mere  mention  nf  the  fact 
of  the  money  being  trust  money  was  not  enough  to  bind  any  (me 
to  look  for  the  eestuis  que  trust.  Besides,  after  all,  a  fair  propor- 
tion of  the  mortgage  money  was  actually  paid,  and  to  the  proper 
person  to  receive  it;  it  is  true  that  he  has  misapplied  it,  but  we 
are  not  liable.  Tt  was  said  that  the  money  was  paid  before  the 
(lav  for  redemption,  and  that  oidy  part  of  it  was  ]iaid,  which  icn- 
dered  the  concurrence  of  Jeremiah  Pilcher  necessary;  but  such 
refinements  are  shocking  to  common  sense.  Any  refinements 
should  be  on  our  side,  for  it  was  the  i)laiiitirrs,  and  not  we,  who, 
by  trusting  W.  H.  Pilch(>r,  and  leaving  him  sole  trustix\  enabled 
him'to  commit  this  fraud.  (,'<irtfr  v.  f'xrlrr,  .')  K.  ct  d.  (ilT, 
went  perhaps  too  far.  but  this  goes  still  further.  We  say  that  we 
jiave  the  legal  estate,  and  that  theiv  is  no  e.,uity  to  deprive  us 
of  it.  Maundrcll  v.  Maimdrell,  10  \'es.  240;  JJatcs  v.  Johnson, 
Joh.  304.  The  whcde  doctrine  oi  attendant  terms  depends  xqmi 
this.  We  liad,  when  we  advanced  the  money,  n(!ither  actual  nor 
consti'uctive  notice  of  the  ])rior  moitgage,  and  our  e([uity  is  as 
good  as  that  of  the  plaintiffs,  —  in  fact  better,  for  thcsy  chose  to 
trust  a  sole  trustee.  We  trusted  no  one,  and  took  our  mortgage  in 
the  regular  way,  ami  after  due  investigation  of  the  title.  No  dduht 
we  were   not  aware  of  the  reconveyance  to  llawlins,  but   by  that 


K.  G.  VOL.  -\X1.]       rUKClIASKIi    FoK    VALCK    WITHOUT    NOTICE.  73M 

No.  3.  —  Pilcher  v.  Rawlins,  L.  R.  7  Ch.  263,  264. 

uicaus  we  get  the  legal  estate,  and  we  ought  not  to  he  deprived  of 
il.  We  are  purchasers  for  valuahle  coiisideratit)!!.  We  ask  no 
relief;  w'e  only  ask  to  he  let  alone.  E.r  junic  Kiiotl,  11  ^''es. 
(309,  was  a  clear  case.  In  J(\nes  v.  Foivlcm,  ?>  My.  &  K.  581,  tlie 
trustee  was  interested,  as  in  this  case.  Dixhl^  v.  Hills,  2  H.  iK:  i\J. 
4'J-l-,  is  in  our  favour.  The  plaintiffs  do  not  \eiitnre  to  ask  that 
the  recouNt'vance  should  l)e  set  aside,  hut  ask  that  the  legal  estate 
conveyed  l)y  it  may  he  dealt  with  to  protect  tlieni.  T5ut  wliy  ? 
Why  are  we  to  he  deprived  of  it  '. 

Sir  11.  IJaggallay,  Q.  C. ,  and  Mr.  Ferrers,  for  Ward  :  — 

We  claim  the  henetit  of  all  the  arguments  on  hehalf  of  Stock- 
well  and  Landj,  but  our  case  is  stronger.      We  have  in  no 
sense   been  *  guilty  of  laches.      No  doubt  tlie  conveyance    [*  204] 
to  Pilcher  was  intended  as  a  blind,  and  deceived  us;  but 
we  have  without  it  the  legal  estate,  and  we  are  purchasers  with- 
out notice,  and  with  the  legal  estate. 

Mr.    Southgate,   Q.  C. ,  and  Mr.    P)ristowe,   Q.  C. ,   for  the  plain- 
tills  :  — 

We,  too,  are  innocent,  and  we  have  the  earliest  equity.  It 
was  against  conscience  that  our  trustee  should  deal  as  he  did,  and 
legal  estates  so  obtained  cannot  be  set  up.  The  legal  estate  can 
be  claimed  only  through  a  deed  which  shows  the  trust,  and  thus 
those  who  take  under  it  are  bound  by  it.  Itawlins'  deeds  con- 
veyed nothing,  because  there  was  a  prior  deed ;  and  if  the  deed  of 
1851  had  been  produced,  as  it  must  be,  to  make  out  the  title  to 
the  legal  estate,  the  mortgagees  would  have  been  bound  to  call  for 
production  of  the  deed  of  1830,  and  then  W.  H.  Pilcher  could  not 
liave  committed  these  frauds.  There  is  no  case  in  which  a  trustee 
lias,  in  derogation  of  his  duty,  conveyed  the  legal  estate,  and  the 
person  taking  the  legal  estate  has  been  allowed  to  avail  himself  of 
it.  Carter  v.  Carter  only  followed  IVillonr/hh//  v.  Jrilloin/hhf/,  1 
T.  Pt.  763,  and  Saundcn^  v.  J)e]in>\  2  Yern.  271.  No  donl)t,  if 
you  take  a  conveyance  for  valual)le  consideration  without  notice, 
y(ju  can,  when  you  find  out  a  fraud,  protect  yourself  by  getting 
in  a  legal  estate;  hut  you  cannot  do  so  if  you  have  notice  at  the 
time:  and  here  the  defendants  cannt)t  show  their  title  without 
showing  notice.  If  a  man  paid  his  money  on  a  forged  deed,  he 
could  not  afterwards,  by  getting  in  the  legal  estate,  protect  him- 
.self.  It  is  not  true  that  the  ])laintifl's  have  trusted  the  trustee;  on 
the  contiMiy,  thoy  gave   notice  on   the   mortgage  deeds  that  it  was 
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trust  money.  Fhillips  v.  Phillips,  4  D.  F.  &  J.  208 ;  Colyer  v. 
Finch,  19  Beav.  500,  5  H.  L.  C.  905.  Can  the  Court  allow  a 
trustee,  who  is  the  creature  of  the  Court,  to  iujure  his  ccstuis  que 
trust  in  this  way  ?  Tlie  mortgagees*  claim  under  a  fraud ;  we  do 
not.  In  Junes  v.  Poiclcs  the  facts  C(;uhl  not,  l)y  any  reasonable 
diligence,  have  been  discovered. 

Mr.  Kingdon,  who  was  with  them,  was  not  heard,  as  two  coun- 
sel on  that  side  had  been  heard. 
[*265]        *  Mr.  Roxburgh,  Q.C. ,  and  Mr.  Drewry,  for  tlie  repre- 
sentatives of  W.  H.  Pilcher,  who  was  dead. 

Mr.  Shapter,  Q.C,  Mr.  W.  Pearson,  and  Mr.  H.  C.  Ward,  for 
other  parties. 

The  Solicitor-General,  in  reply. 

Jan.  29.  Lord  Hatherley,  L.  C.  ,  after  stating  the  facts  of  the 
case,  continued :  — 

The  defendant  Rawlins  could  not  have  transfeiTed  the  legal 
estate  in  the  property  except  through  the  medium  of  the  reconvey- 
ance of  1 856,  and  the  Master  of  the  Rolls  considered  the  case 
to  be  similar  in  that  respect  to  the  case  of  Carter  v.  Carter,  3  K. 
&  J.  617.  The  authority  of  that  case  has  been  strongly  impugned 
in  argument  by  the  counsel  for  the  appellants,  and  the  decision  is, 
I  believe,  not  approved  of  by  the  LojiDS  Justices.  That  case  may- 
be thus  briefly  stated :  John  Carter,  the  mortgagor,  believing  him- 
self to  be  entitled,  under  the  will  of  his  father,  to  certain  shares 
in  real  estate  in  fee,  conveyed  his  shares  and  all  other  his  estate 
and  interest  in  the  property  by  way  of  mortgage  to  the  mortgagee. 
This  was  done  in  good  faith,  but  subsequently  a  later  will  was 
discovered  by  which  the  mortgagor  took  an  estate  in  fee,  but  in 
tnist  for  himself  for  life  only,  and  as  to  the  remainder  in  fee,  in 
trust  for  several  persons  and  objects  mentioned  in  tlie  will.  The 
mortgagee,  a  defendant  in  the  suit,  insisted  that  he  was  entitled 
to  hold  the  fee  of  the  mortgaged  shares  as  against  the  cestnis  que 
trust  in  remainder,  John  Carter  having.,  conveyed  to  him  the  fee 
of  such  i)roperty  without  any  notice  of  the  trusts  under  the  second 
will.  I  held  that  this  could  not  be  so,  the  only  title  to  the  fee  in 
John  Carter  being  that  which,  on  its  face,  disclosed  the  title  of  his 
cestuis  que  trust ;  in  fact,  that  either  I  must  have  made  Jolm  Carter, 
without  any  evil  intention  or  want  of  care  on  his  part,  guilty  of  a 
gross  breach  of  trust,  and  have  then  suffered  the    fruits  of    that 
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breach  of  trust  to  lu;  enjoyed  by  his  mortgagee,  or  I  must  have  said 
that  a  title  was  not  acquired  by  the  mortgagee  against  the  equi- 
table owner. 

*  I  did  not  follow  a  case  of  Fausset  v.  Cat^penttr,  2  Dow.  [*  266] 
&  CI.  232,  5  Bli.  (X.  8. )  75,  decided  liy  Lords  Tkntekden 
and  Wyxfoki),  1)ut  greatly  disapproved  of  by  Lord  St.  Leonards 
in  his  treatise  on  the  Law  of  Property  as  Aibninistered  in  th(i 
House  of  Lords  (page  81).  In  that  case  a  conveyance  nuide  by  a 
trustee  having  both  a  legal  and  an  equita))le  interest  in  the  land, 
and  conveying  in  general  terms,  was  held  not  to  pass  the  estate 
held  by  him  as  the  trustee.  I  thought  tliat  the  legal  estate  of 
John  Carter  did  pass,  it  being  his  clear  intent  to  pass  the  fee 
which  he  supposed  to  be  his  own ;  but  I  thought  that  I  was  enti- 
tled to  say  to  the  mortgagee  :  "  You  cannot  say  you  have  con- 
tracted for  the  estate  of  the  restuis  que  trud,  to  which  the 
mortgagor  could  only  make  a  title  by  the  second  will,  which  will 
disclosed  the  trusts. " 

The  case  now  before  us  differs  in  many  respects  from  the  case  of 
Carter  v.  Caiicr.  An  intentional  fraud  has  been  committed,  and 
the  parties  to  it  have  been  enabled  to  effect  their  purpose  owing 
to  the  ccstnis  que  trust  allowing  the  trustee,  originally  one  of 
three,  to  become  the  sole  trustee.  As  sole  trustee  he  necessaiily 
had  possession  of  the  title  deeds  to  the  mortgaged  estate ;  so  that, 
by  the  reconveyance  to  the  mortgagor,  the  mortgagor  became  re- 
possessed of  the  legal  estate,  and,  by  keeping  back  the  whole 
mortgage  transaction,  was  enabled  to  show  a  complete  legal  title 
to  the  property.  Had  he  disclosed  the  mortgage,  I  think  tJiat  tlie 
mortgage  deed  would  have  put  the  parties  dealing  with  him  on 
inquiry;  Ijut  as  matters  w^ere  conducted,  tlie  mortgagee  acquired 
the  legal  estate,  and  entered  into  possession  of  tlie  property  with- 
out notice  of  the  prior  charge,  and  he  must,  I  think,  l)e  entitled 
to  hold  it. 

The  plea  of  purchase  without  notice  states  only  possession  on 
the  part  of  the  professed  owner,  conveyance  of  the  estate,  and 
absence  of  notice ;  and  the  cases  undoubtedly  have  gone  very  far 
(as  I  had  occasion  to  observe  in  Carter  v.  Carter)  in  showing  that 
on  such  a  plea,  when  proved,  equity  declines  all  interference  with 
the  purchaser,  having,  as  is  said,  no  ground  on  which  it  can  aflect 
his  conscience.  I  confess  that  the  extent  to  which  this  doctrine 
has  been  carried  was  not  wholly  satisfactory  to  me  when  T  decided 
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Carter  v.  Carter.  There  neither  the  mortgagees,  the  purchaser, 
nor  the  mortgagor  had  the  slightest  notion  that  the  tians- 
[*  267]  action  *  was  one  in  whirh  the  nnutgagor  was  dealing  with 
the  interest  ot  others.  The  mortgagees  liad  taken  all  the 
estate  of  John  Carter  under  the  first  will,  which  was  found  after- 
wards to  he  a  nullity;  the  fact  of  tlie  mortgagor  under  the  su]i- 
posed  will  having  an  estate  vested  in  him,  in  trust  for  otheis, 
heing  unknown  to  both  parties.  T  confess  that  if  this  case  had 
been  of  the  same  character  I  should  hesitate  long  before  I  held 
that  the  estates  of  the  eestuis  que  traxt  cnuld  be  so  conveyed,  ur 
that  the  ignorance  of  the  mortgagor  could  make  him  guilty  of  a 
breach  of  trust,  or  that  his  act  executed  wholly  diverso  intuitu 
could  dispose  of  interests  in  which  he  luid  no  concern. 

Suppose  a  conveyance  made  by  a  man  without  title,  and  that 
afterwards  the  real  owner  makes  this  man  a  trustee  of  a  settle- 
ment, and  conveys  the  estate  to  him,  would  the  eestuis;  q/'e  trust 
lose  the  estate  by  the  estoppel  of  their  trustee  under  his 
■conveyance '{ 

Oi,  suppose  that  a  person  who  conveyed  in  the  belid'  that  he 
had  a  title,  and  afterwards,  as  heir  of  the  real  owner,  acquired  the 
legal  estate  by  the  death  of  a  devisee  in  trust  in  the  lifetime  of  a 
testator,  and  only  on  the  trusts  of  a  will,  would  the  erstuis  que 
trad  in  that  case  lose  their  estate? 

I  referred  in  Carter  v.  Carter  to  the  oliservations  of  Lord  Kldon 
in  Mauadrell  v.  Maundrell,  10  Yes.  246,  and  E.r  parte  Knott,  11 
A'es.  609,  as  to  the  difficulty  of  allowing  a,  purchaser  to  hold  an 
estate  which  was  got  in  by  him  fi'om  a  person  who  could  not 
convey  without  committing  a  breach  of  trust;  and  it  appeared  to 
me  then,  as  now,  that  Lord  Eldon  applied  his  observations  to  a 
case  in  which  the  purchaser  had  advanced  his  money  in  good  faith, 
but  took  the  legal  estate  afterwards  from  one  whom  he  knew  to  be 
a  trustee  for  others,  distinguishing  that  case  from  the  case  of  a 
legal  estate  acquired  by  paying  otf  a  mortgage.  In  itself  it  is 
immaterial  whether  the  purchaser  kiujws  or  not  that  another  has 
an  equitable  interest  prior  to  his  own,  provided  he  did  mit  know 
that  fact  on  Jiaying  his  purchase  money.  It  may  [)erliaps  be  suffi- 
cient in  all  possible  cases  for  the  purchaser  to  say,  "  1  am  not  to 
1)0  sued  in  ecjuity  at  all.  I  hold  what  was  conveyed  to  me  by 
one  in  possession,  who  was,  or  pretended  to  be,  seised,  and  who 
conveyed  to  me   without  my  having  iu)tice  of   aiiothci'  ('(|nit>d)le 
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title;"  and  *  that  the  plaintiff  in  equity  must  disprove  [*  268] 
the  plea  before  he  can  proceed  any  further  with  iiis  suit. 
]iut  I  know  of  no  case  either  before  or  since  Carter  v.  Carter,  \u 
which  the  legal  estate  so  conveyed  to  the  purchaser  was  held  l>y 
the  vendor  on  express  trusts  appearing  on  the  face  of  the  only 
instrument  under  which  the  ^•endor  could  make  a  complete  title, 
so  that  a  trustee  of  a  settlement  comprising  estates  of  any  magni- 
tude, and  l)L'ing  in  possession  on  behalf  of  a  minor,  for  instance, 
could,  by  forging  a  conveyance  to  himself,  pass  an  indefeasible 
title  to  a  purchaser. 

The  present  case  is  not  such  a  case,  and  I  can  therefore  concur 
with  the  view  of  the  Lords  Justices  that  the  decree  must  be 
reversed. 

Sir  W.  M.  James,  L.J.  :  — 

1  entirely  concur  in  the  conclusion  to  which  the  Louu  CiiAN- 
CELLOK  has  arrived. 

I  do  not  mean,  in  the  few  observations  which  I  am  about  to 
make,  to  refer  to  a  class  of  cases  which  appear  to  me  entirely  dis- 
tinct in  principle  from  the  case  now  before  us.  I  mean  that  class 
of  cases  in  which  a  person  finding  himself  in  possession  under  a 
defective  title  has  cast  about  to  cure  that  defect  by  procuring  some 
one  else  to  convey  an  outstanding  legal  estate.  No  doubt  it  has 
been  held  in  this  Court  that  a  man  under  those  circumstances  may 
get  in  a  mortgage  and  tack  his  defective  title  to  the  estate  of  that 
mortgagee.  He  has  also  been  allowed  to  get  in  an  outstanding 
legal  estate  from  a  person  who,  being  a  trustee  for  the  real  owner, 
is  not  a  trustee  for  the  person  seeking  the  conveyance.  But  those 
cases  where  the  person  seeking  the  conveyance  knew  the  fact  that 
the  trustee  was  trustee  for  somebody  else,  and  could  not  convey 
without  a  breach  of  trust,  whilst  the  trustee  was  left  in  igno- 
rance, —  those  cases,  I  say,  involve  a  principle  which  T  have  never 
been  able  to  understand. 

I  propose  simply  to  apply  myself  to  the  case  of  a  purchaser  for 
valuable  consideration,  without  notice,  obtaining,  upon  the  occa- 
sion of  his  purchase,  and  by  means  of  his  purchase  deed,  some 
legal  estate,  some  legal  right,  some  legal  advantage ;  and,  accord- 
ing to  my  view  of  the  estaldished  law  of  this  Court,  such  a 
purchaser's  *  plea  of  a  ])urchase  for  valuaTde  consideration  [*  269] 
without  notice  is  an  absolute,  unqualiHed,  unanswerable 
VOL.  xxr.  —  47 
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defence,  and  an  unanswerable  plea  to  the  jurisdiction  of  this 
C.'ourt.  Such  a  purchaser,  when  he  has  once  put  in  that  plea, 
may  be  interrogated  and  tested  to  any  extent  as  to  the  valuable 
consideration  which  he  has  given  in  order  to  show  the  hona  fides  or 
mala  fides  of  his  purchase,  and  also  the  presence  or  the  absence  of 
notice ;  but  when  once  he  has  gone  through  that  ordeal,  and  has 
satisfied  the  terms  oi'  the  plea  of  purchase  for  valuable  considera- 
tion witliout  notice,  then,  according  to  my  judgment,  this  Court 
has  no  jurisdiction  whatever  to  do  anything  more  than  to  lot  liim 
depart  in  possession  of  that  legal  estate,  that  legal  right,  that 
legal  advantage  which  he  has  obtained,  whatever  it  may  be. 
In  such  a  case  a  purchaser  is  entitled  to  hold  that  which,  without 
breach  of  duty,  he  has  had  conveyed  to  him. 

In  the  case  of  Carter  v.  Carter,  3  K.  i^  .F.  617,  which  was 
decided  by  the  present  Lokd  Ohancellok,  and  which  was  followed 
by  the  Master  of  the  Eolls  in  this  case,  and  with  wliicli  I  am 
liound  to  say  I  am  unable  to  agree,  an  exception  from  th;it  rule 
was,  under  the  circumstances,  supposed  to  exist. 

It  is  very  clearly  expressed  in  a  few  lines  of  tlie  judgment  in 
that  case :  "  But  here  the  purchaser  taking  tl;e  conveyjince  under 
one  will,  supposed  by  all  parties  to  be  really  the  last  will  of  the 
testator,  finds  himself  driven  to  rely  upon  another  and  a  second 
will  containing  on  the  face  of  it  all  the  trusts  wliich  tlie  testator 
has  created;" — and  that  circumstance  is  siqiposed  to  create  the 
exception.  To  my  mind  there  are  to  that  sn[i]iosition  two  short 
and  conclusive  answers,  —  the  one  a  matter  of  principle,  and  the 
other  a  matter  of  fact.  My  view  of  the  princiitle  is,  that  wjien 
once  you  have  arrived  at  the  conclusion  that  tlie  purcliaser  is  a 
jairchaser  for  valuable  consideration  witliout  notice,  the  Court  has 
no  right  to  ask  him,  and  has  no  right  to  put  him  to  contest  the 
([uestion,  how  he  is  going  to  defend  himself,  or  what  he  is  going 
to  rely  on.  He  may  say,  honestly  and  justly,  "  I  am  not  g<ung  to 
tell  you.  I  have  got  the  deeds;  I  defend  them,  and  you  will  never 
be  able  to  make  me  ])roduce  them,  and  you  will  never  be  able  to 
produce  secondary  evidence  of  them.  I  am  not  obliged  to 
[*  270]  ]ii(>(liHe  them*  at  all;  probably  before  you  get  half  way 
llirough  your  action  of  ejectment  you  will  find  a  jufi  tertii 
which  you  will  not  dispose  of;  the  estate  is  in  the  hands  of  a  legal 
tenant  to  whom  I  have  let  it,  and  no  one  can  determine  that  ten- 
ancy without  notice,  and  no  one  can  give  that  notice  but  myself; 
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I  will  not  give  that  notice,  and  no  Court  has  any  power  to  compel 
me  to  give  it.  I  have  a  right  to  rely,  as  every  person  defending 
his  ])ositi')ii  has,  on  the  weakness  of  the  title  of  the  person  who  is 
seeking  to  displace  me. "  That  seems  to  be  exactly  the  position 
of  such  a  purchaser  as  this. 

The  i)urchaser  in  Carter  v.  Carter  did  not  rely  on  the  will 
which  created  the  trust;  he  relied  on  another  title;  for  the  will 
formed  the  title  of  the  adverse  party.  And  the  answer  to  that 
adverse  i^arty  is,  by  the  good  luck  which  sometimes  attends  honest 
men,  "  Though  you  produce  an  instrument  which  points  out  your 
title,  and  gives  the  property  to  some  one  else,  yet  I  am  prepared 
with  a  legal  defence  in  a  conveyance  which  was  executed  before. " 
It  appears  to  me  that  there  is  no  right  in  this  Court  to  prevent 
the  purchaser  from  setting  up  that  defence  to  the  claim  so  made 
against  him.  If  there  was  ever  a  case  in  which,  according  to  my 
judgment,  any  Court  ought  to  be  in  favour  of  a  purcliaser  and 
against  such  a  title,  it  is  a  case  in  which  a  testator  has,  through 
the  grossest  negligence,  allowed  two  wills  to  exist  after  his  death, 
so  that  some  members  of  his  family  produce  one  will  apparently 
making  out  a  perfectly  good  title  to  a  mortgagee  or  purchaser, 
and  then,  when  a  mortgagee  or  purchaser  has  been  induced  unwit- 
tingly to  pay  or  advance  his  money,  some  other  meml)ers  of  the 
family  produce  the  other  will,  which  has  been  suppressed  or  con- 
cealed during  the  whole  of  that  time,  and  then  seek  to  take  the 
estate  away  from  the  mortgagee  or  purchaser.  It  seems  to  me  to 
be  a  very  ingenious  device  by  which  a  testator  would  be  able  to 
give  his  property  twice  over  to  his  family;  but,  in  my  opinion,  it 
is  a  device  which  ought  not  to  be  encouraged  in  any  way  in  a 
Court  of  equity. 

I  am  tlieref(jre  of  opinion  that  whatever  may  be  the  accident  by 
which  a  purchaser  has  obtained  a  good  legal  title,  and  in  respect 
of  which  he  has  paid  his  money  and  is  in  possession  of 
the  *  property,  he  is  entitled  to  the  benefit  of  that  acci-  [*  271] 
dent,  just  as  a  purchaser  would  be  entitled  to  avail  him- 
self of  the  possession  so  acquired,  without  any  reference  to  the 
rights  of  the  persons  who  may  be  otherwise  interested. 

In  the  course  of  the  argument  it  was  sought  to  draw  a  distinc- 
tion in  these  cases  where  the  object  is  to  ascertain  priorities ;  but 
even  in  suits  of  that  nature  the  legal  title  is  inquired  into.  I 
apprehend   that  when  a  mortgagee  is    in  possession  of  the  legal 
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estate  there  is  do  equity  to  make  him  reconvey  (in  my  judgment 
that  is  the  test),  and  he  is  entitled  to  hoUl  it  until  every  jiart  of 
his  encumhrance  has  been  paid. 

It  was  said  in  argument  that  where  a  man  has  a  second  entuni- 
brance  on  an  estate,  hut  has  the  legal  right  of  possession,  and  the 
legal  right  to  the  possession  of  the  deeds,  he  has  been  made  to 
produce  those  deeds.  I  apprehend  that  thai  cannot  lie  right  except 
under  these  circumstances  :  If  a  man,  being,  as  he  may  well  be, 
second  encumbrancer  on  an  estate,  and  also  in  law  the  owner  of 
the  deeds,  seeks  to  avail  himself  of  the  assistance  of  the  Court  for 
the  purposes  of  giving  eh'ect  to  his  cliarge  upon  the  estate,  then  it 
may  be  right  to  force  him  to  bring  in  anything  which  he  may 
have.  I  do  not  say  anything  about  that,  if  he  is  availing  himself 
of  the  assistance  of  this  Court  to  redeem  the  Hrst  mortgagee  or  to 
be  redeemed  himself.  But  where  a  man  has  got  the  deeds,  and 
has  got  a  puisne  encund)rance,  and  says,  "  I  do  n<.»t  want  the 
assistance  of  the  Court;  I  disclaim  any  interfei'encc  on  the  part  of 
the  Court  to  deal  with  the  property  as  it  pleases;  T  am  pcifectly 
content  to  rest  on  my  possession  of  the  deeds,"  —  if  he  is  minded  to 
say  that,  T  apprehend  that  he  has  as  much  liglit  to  retain  the 
deeds  in  his  box  as  he  would  be  entitled  to  keep  possession  of  a 
box  of  diamonds  if  they  had  been  pledged  with  him  hy  way  of 
collateral  security. 

The  decision  in  the  case  of  Carter  v.  Carter,  which  has  been  so 
much  referred  to,  is  a  decision  which  I  have  considered  for  some 
years,  and  I  have  more  than  once  tliought  it  right  to  express  my 
views  of  that  case.  I  differ  in  some  respects  in  my  views  from 
those  of  the  Lorij  Chancellor  witli  regard  to  that  case,  but  T  say 
that  the  right  of  a  person  without  notice  is  absolute  and  unquali- 
hed,  when  once  he  has  made  it  out. 

[*  272]       *  Sir  G.  Melllsh.  L.  J.  :  — 

I  agree  in  the  cfaiclusion  to  wbicli  the  Loud  Chant- 
cellor  and  tlie  Loi:i)  Justice  have  arrived.  I  do  not  thijik  it  nec- 
essary to  give  any  opinion  wlietlier  C'lrterw  Carter,  '>  K.  &  J.  617, 
was  rightly  decided.  In  my  opini(jn  if  it  is  to  )je  supported  it 
must  be  supported  Ti])on  the  grounds  stated  by  the  Lord  Chan- 
cELLf)R  to-day,  namely,  that  there  were  such  peculiar  circumstances 
in  that  case  as  to  make  it  inequitable  tliat  the  purchaser  should  be 
allowed  to  rely  upon  the  second  will,      liut   I  think   it  eannnt  "ne 
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supported  on  the  grounds  n]Kiii  which  the  Master  of  the  Kolls 
th(*iglit  it  liad  heen  decided,  iiiid  upon  which  the  Master  of  the 
Rolls  acted  in  the  case  now  hclnie  us.  The  Master  of  the 
liOLLS,,  as  I  understaud  his  judgnnMit,  hchl  tliat  a  purchaser  for 
valuable  consideration,  who  has  ohtained  a  conveyance  of  the  legal 
estate,  is  in  this  Court  always  to  l)c  held  to  have  notice  of  the 
contents  of  the  deeds  which  fdini  a  liid<  in  the  chain  by  whicli 
the  legal  estate  was  conveyed  to  hi  in.  And  lie  held  that  the 
doctrine  of  constructive  notice  ought  to'be  enlai'ged,  and  that, 
although  in  point  of  fact  the  deed  in  (question  was  nuvei'  produced 
to  the  purchaser  —  although  he  had  neither  knowledge  nor  tlie 
means  of  knowledge  of  its  contents  —  although  he  ami  his  advisers 
were  guilty  of  no  negligence  whatever  in  not  obtaining  knowledge 
of  Its  contents  —  yet,  nevertheless,  he  must  in  this  Court  be  held 
to  have  notice  of  the  contents,  if  it  was  a  deed  which,  when  eject- 
ment was  brought  agaijist  him  in  a  Court  of  law,  he  would  be 
bound  to  produce. 

It  is  admitted  that  that  rule  has  never  been  laid  down  prior  to 
the  case  of  Carter  v.  Carter;  there  were  not  even  dicta,  or  any 
authority  whatever  that  I  have  been  able  .to  find,  tending  to  show 
that  any  such  rule  had  prevailed  in  this  Court ;  and  I  am  of 
opinion  most  clearly  that  it  ought  not  to  be  so  laid  down. 

1  do  not  agree  with  the  Master  OF  the  Rolls  that  the  purchaser 
for  v;ili;:'.blo  consideration  in  such  a  case  as  he  describes,  is  appro- 
bating and  reprobating.  A  person  who  approbates  and  reprobates 
is  acting  inconsistently.  He  must,  in  fact,  ])e  affirming  and  deny- 
ing the  same  proposition  at  the  same  time.  But  I  cannot  see  any 
such  inconsistency  here.  Tf  an  action  of  ejectment  is  brought,  it 
is  wholly  immaterial  whether  the  defendant  in  that  action  of 
ejectment  had  or  liad  not  at  any  time  whatever  notice  of 
the  contents  *  of  the  deed  or  instrument  on  which  he  rests  '  [*  27'')] 
his  title.  What  inconsistency  is  there  in  his  saying, 
"  If  I  am  attacked  in  a  Court  of  law,  and  an  action  of  ejectment 
is  brought  against  me,  I  rely  on  this  deed  as  being  one  of  thi; 
deeds  through  which  the  legal  estate  has  been  conveyed  to  me  ?  " 
and  then,  if  lie  is  attacked  in  a  Court  of  equity,  saying,  as  the 
truth  is,  "  r  liad  no  notice  of  this  deed.  At  the  time  when  1 
obtained  my  conveyance  I  had  no  knowdedge  and  no  means  of 
knowledge  of  the  deed. "  I  cannot  see  that  there  is  any  inconsis- 
tencv  in  liis  so  actiii'f. 
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The  general  rule  sccnis  to  be  laid  dowu  in  the  clearest  terms  by 
all  the  great  authoiities  in  equity,  and  has  been  acted  on  f«r  a 
great  number  of  years,  namely,  that  this  Court  will  not  take  an 
estate  from  a  purchaser  who  has  bought  for  valuable  c(jn.sideration 
■without  notice ;  and  I  find  that  the  appellants  in  both  the  cases 
before  us  are  very  clearly  })ui'chasers  for  valuable  consideration 
without  notice.  Unless  this  doctrine  of  constructive  notice, 
enlarged  as  it  has  been  by  the  ]\Iastkii  of  the  Kolls,  is  to  prevail, 
i  am  of  opinicni  that  the  appellants  lia\e  made  out  their  ease. 

As  it  is  admitted  that,  with  the  exception  of  what  is  suppo.sed 
to  have  been  said  in  Carter  v.  Carter,  this  rule  of  constructive 
notices,  as  laid  down  by  the  Master  (jf  the  lioLLs,  has  never  been 
established,  I  will  proceed  to  consider  it  a  little  upon  princi})le. 
It  happens,  curiously  enough,  that  in  one,  if  not  in  both,  of  the 
two  cases  before  us  the  appellants  are  themselves  trustees  for 
other  rest'ids  que  trust,  and  the  question  then  arises  ^\■hich  of  the 
two  sets  of  cestu'is  que  trad  are  to  bear  the  loss.  Is  tlie  loss  to 
fiill  upon  the  cestuis  que  trust  whose  trustee  has  fraudulently  con- 
veyed away  the  estate  which  was  entrusted  t«>  him'!'  Or  is  tin- 
loss  to  fall  u[)()n  those  whose  trustees  have  honestly  t-aken  a  con- 
veyance of  tliat  estate  and  who  have  advanced  the  money  of  their 
rcstuis  que  trust  on  the  faith  of  that  estate  which  they  have  really 
got  ? 

Tt  is  surely  desirable  that  the  rules  of  this  Court  should  ])e  in 
acecirdance  with  the  ordinary  feelings  of  justice  of  mankind. 
Now  if  the  first  set  of  cestuis  que  trust,  those  who  will  unfortu- 
nately have  to  bear  the  loss,  were  asked  Ihav  it  hajtpened  that  they 
liad  suffered  this  loss,  they  would  answer  that  their  father  con- 
veyed the  estate  to  their  unch;,  and  he  turned  out  to  be  a  dishonest 
man,  and  })arted  with  the  estate.  That  is  an  explanation 
[*274]  which  any  ordinary  *  man  of  intelligence  would  under- 
stand. It  might  not  l)e  satisfactory  to  the  losers,-  but 
they  must  see  at  once  how  it  came  to  hapi)en  that  they  lost  their 
estate.  If  you  trust  your  property  to  a  man  who  turns  out  to  be  a 
rogue,  it  stands  to  reason  that  you  may  lose  it.  But  su])posing 
the  Master  of  the  Eolls'  doctrine  to  prevail,  and  supposing  the 
other  cestuis  que  trust  to  be  asked  how  they  had  lost  their  prop- 
erty, the  answer  would  be,  "  Our  trustee  invested  our  property  on 
mortgage  on  the  faith  of  a  person  who  said  that  he  had  the  legal 
estate,  and  who  had   it,  and  who  conveved   it  to  our  trustee   as  a 
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security  for  the  sums  advanced,  our  trustee  being  guilty  of  no 
negligence  whatever,  having  taken  the  advice  of  a  perfectly  com- 
[);>tent  conveyancer  in  order  to  see  that  tlie,  titlf  was  a  good  one. 
lint  the  Court  of  Chancery  says  that  we  have  lost  it  because  our 
trustees  had  notice  of  the  prior  mortgage;  though  tiiey  h.ad,  in 
fact,  no  notice  wliatevcr.  They  had  neither  knowledge  nor  means 
of  knowledge,  but  nevertheless  the  Court  of  Chancery  says  that, 
according  to  its  doctrine,  they  had  notice. "  The  only  conclu- 
sion which  any  one  would  come  to  is  that  these  cestuu  que 
trust  had  been  deprived  of  their  property  by  the  Court  of  Chan- 
cery, for  reasons  which,  to  an  ordinary  mind,  were  perfectly 
incomprehensilile. 

I  am  clearly  of  opinion,  whether,  under  the  peculiar  circum- 
stances of  that  case,  Carter  v.  Ctrrfcr  was  rightly  decided  or  not, 
as  to  which  I  will  say  nothing,  that  vviiere  a  trustee  in  breach  of 
trust  conveys  away  a  legal  estate  which  he  possesses,  and  that 
legal  estate  comes  into  the  possession  of  a  purchaser  for  valuable 
consideration  without  notice,  that  purchaser  can  hold  the  property 
against  the  crstuis  qvx  trust  who  were  defrauded  by  the  conveyance 
of  the  trustee ;  and  that  it  makes  no  difference  whatever  that  if  the 
purchaser  is  challenged  in  a  Court  of  law,  and  an  action  of  eject- 
ment is  brought  against  him,  he  may  lune  to  rely  upon  some  deed 
which  was  in  fact  concealed  from  him,  and  of  which  he  had 
neither  knowledge  nor  means  of  knowledge. 

ENGLISH   NOTES. 

Where  the  purchaser  acquires  the  legal  estate  cnntemporanenusly 
•with  his  payment.  —  The  rule  as  laid  down  in  Pitcher  v.  llawlins  is 
tliat  a  purcha.ser  who  pays  his  money  without  notice  of  a  prior  equitable 
estate  or  claim  affecting  either  the  equitable  or  tlie  legal  estate,  and 
obtains  the  legal  estate  contemporaneously  wirli  the  ])ayment.  is  pro- 
tected by  it  against  an\-  prior  equity  or  ecjuitable  estate.  It  will  be 
seen  from  the  cases  cited,  supra,  that  this  must  be  qualified  l)y  saying, 
other  equities  being  equal,  except  priority  of  date. 

In  Pilcher  v.  Pan-tins,  it  was  also  decided,  overruling  a  i>rior  deci- 
sion of  Lord  HATHEitLEY  in  Carter  v.  Carter  (1857),  3  K.  &  J.  (517, 
L'7  L.  J.  Cli.  74,  4  Jur.  (N.  S.)  63,  that  the  defence  might  be  sustained 
by  the  purchaser,  altliough  in  order  to  nudvc  out  his  title  to  the  legal 
estate  he  had  to  rely  on  an  instrument  which  disclosed  the  title  of  the 
equitable  owner.  It  will  be  seen,  however,  from  the  case  of  Patiiian  v. 
Harhnijl  (p.  752,  post),  lliat    if  the  prior  documents  of  title  disclosed 
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the  equitable  interest,  the  purchaser  would  not  be  protected  unless 
tliose  documents  wore  coiicoalcd  from  hliii.  If  in  investigating  the 
usual  title  they  would  have  been  disch)sed,  tlie  purchaser  would  not  be 
a  purchaser  witliout  notice  ;  lie  would  be  attected  with  constructive 
notice,  tliough  he  did  not  examine  the  deeds. 

See  also  Jones  v.  Fowhs  (lSo4),  .'J  Mv.  iK;  K.  o'^\.  where  the  M.vstek 
OF  THE  lioLLS  held  that  the  rule  would  ])rotcct  a  ))urchaser  who  relied 
I  in  a  false  allegation  of  fact  of  titli'  only  if  the  falsehood  could  not 
have  been  discovered  by  "  reasonable  diligence." 

Pilcher  v.  liawlins  also  decides  that  the  jmrchaser  without  notice 
is  protected  if  the  payment  of  the  purchase  money  and  conveyance  of 
the  legal  estate  are  contemporaneous,  although  the  legal  estate  be  taken 
fmin  a  person  who  knows  that  it  is  affected  with  a  trust,  or  that  he  is 
committing  a  fraud  in  ct)nveying  it.  See  also  on  this  Jones  v.  Powles 
(1834),  3  My.  &  K.  581.  where  the  ]iurohaser  purchased  from  a  person 
who  set  u])  title  under  a  forged  will  and  had  absolutelj'  no  title,  but 
the  legal  estate  was  obtained  contemporaneously  from  a  mortgagee  of 
the  deceas»'d  owner  whose  mortgage  was  satisfied,  and  it  was  held  that 
this  legal  estate  protected  the  pnivhaser  against  a  claim  by  the  heir  of 
the  deceased. 

See  also  Yountj  \.  Youn;/  (1(S(57).  L.  R.  3  Eq.  SOl.  when  the  sale 
was  by  the  heir  concealing  a  will,  and  Carfer  v.  Carter  (1857),  3 
K.  &  J.  617,  27  L.  J.  N.  S.  Ch.  74.   4  dur.  (N.  S.)  03. 

iriic/i,  tlie  Icfjal  estate  is  a ef/ aired  suhseqiientl >/  to  jxii/iuent.  —  Some- 
what different  considerations  ap])ly  when  the  Irgal  estate  is  acquired 
l)y  the  purchaser  subsequently  to  the  payment  of  liis  money.  This  is 
most  common  in  what  is  called  tacking  mortgages.  It  is  accordingly 
noticed  in  the  volume  on  mortgages,  and  the  notes  to  Earl,  of  llrlstol  v, 
Ilunyerford  and  Bailey  \.  Barnes,  see  18  11.  C.,  j).  o08  to  523,  and 
Marsh  V.  Lee,  18  E.  C,  p.  523.  Tliere  is  a  full  discussion  of  the  cases 
in  2  White  &  Tudor  Lead.  Cas.  notes  to  J/arsh  v.  Lee. 

The  lejiding  rules  as  to  it  may  be  shortly  stated  as  follows,  — 
(1)  As  in  the  case  where  ))aymi'nt  and  conveyance  are  contempo- 
raneous, if  the  ])urchaser  has  notice^  of  a  prior  equitable  estate  or  eijuity 
"  IV hen  he  pays  his  money  ^^  he  takes  subject  to  it,  and  cannot  protect 
any  equitable  estate  or  interest  wliieh  was  purchased  with  such  notice 
b\'^  subsequently  acquiring  the  legal  estate.  In  the  leading  case  of 
Le  Nere  v.  Le  Neve  (1747),  Amb.  430,  1  Ves.  Senr.  ()4,  3  Atk.  046 
(p.  774,  post),  it  was  laid  (Idwh  by  Lord  Hakdwk'KE,  according  to  the 
reports  in  And)ler  &  Atkins,  '•  The  taking  of  a  legal  estate  after  notice 
of  a  prior  right  makes  a  person  a  nuild  Jide  purchaser,  or  as  given  in 
the  report  in  1  Vesey  Sen.,  after  notice  «.f  a  j)rior  right  for  valuable 
ci)ii.<iderati(m.''  Tliis  is  qualiticil  by  tbe  aurhorit  ies  as  stated  in  the 
n<'\t   rule. 
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(2)  It  is,  IiowcviT,  :i  rule  settled  by  iiutliority,  though  often  disiap- 
pntved  of,  tluit  if  such  a  ])ur(;h:iscr  or  mortgagee  lias  not,  wlicn  he  pay.s 
his  monev,  notice;  of  tlic  jirior  e(|uitahli'  eslate  or  iutcresty.  and  only 
himself  obtains  at  tlic  tinir  of  payment  an  equitabUj  eslate,  he  may 
Mibseqnently.  after  notice  of  a  i)rioi-  ecpiitable  estate,  [)rotect  iiimself 
1)\-  acquiring  tlie  legal  estate  from  any  person  who  can  convey  it  with- 
<n\t  fraud  or  breach  of  trust.  lUiileii  v.  /Idrnes  (C.  A.  1893;,  18i)4, 
1  Ch.  25,  63  L.  J.  Ch.  73,  GD  L.  T.  542,  42  W.  K.  (KJ  (18  K.  C.  HO;); 
Ta//lor  V.  nnsseil  (1(»  R.  C  545),  1891,  1  Cli.  and  1892,  .Vpp.  Cas.  241, 
r>l  L.  J.  Ch.  657,  (56  L.  T.  565,  41  W.  1(.  o.");  lUdchmood  v.  Lo)ido)> 
(Jharfcved  Bmilc  of  Australia  (lS74j,  L,  li.  5,  1*.  C.  see  p.  Ill,  L.  J. 
{,).  C.  25,  30  L.  T.  45,  22  W.  R.  dl9.  .See  i)er  Lord  Macnaghtk.n 
in  Taylor  v.  liusaell,  1892,  App.  Cus.  244,  61  L.  J.  Ch.  657,  66  L.  T. 
505,  41  W.  Jx.  43.  "The  mere  fact  that  the  subsequent  encumbrancer 
has  notice  of  tlie  prior  eiicunibrance  when  he  gets  in  the  legal  estate 
counts  for  nothing."  It  is  as  Lord  Haudwicke  says  (2  Yes.  574), 
"The  very  occasion  whicli  sliows  the  necessity  for  it.  ' 

There  is  a  dU'.tum.  of  Jamks,  L.  /F.,  in  Pilrlirr  v.  Rairlins.  See  report, 
]).  737,  urife,  which  seems  to  imply  that  the  purchaser  could  protect 
himself  by  a  legal  estate,  conveyed  when  the  purchaser  knew  that  the 
grantor  could  not  convey  it  without  a  breach  of  trust;  but  this  was. 
not  nt'cessary  for  the  decision,  and  is  not  law. 

It  is  settled  that  where  the  legal  estate  is  ac(|uire<l  sul)sequently  to 
the  i)ayment  of  the  purchase  money,  it  will  not  protect  the  purcha.ser 
if  at  the  time  of  accpiiring  it  he  has  notice,  actual  or  constructive,  that 
the  legal  estate  is  affected  with  any  trust  for  the  owner  of  the  prior 
©(juitable  interest.  Saunders  \.  Drheir  (1692),  2  Vernon,  271;  Carter 
V.  Carter  (1857),  3  K.  &  J.  617,  27  L.  J.  74,  4  Jur.  25;  Mumfurd 
V.  Stohwasser  (1874),  L.  11.  18  Eq.  556,  43  L.  d.  Ch.  694,  30  L.  T. 
859,  22  W.  E.  833;  Maxfield  v.  Burton  (1873),  L.  K.  17  Eq.  15, 
as  explained  in  Cjarnliani  v.  Skljtpcr  (1885),  i)V^  1j.  J.  Ch.  263,  53 
L.  T.  940,  34  "W.  E.  135;  Harphom.  v.  Sharkloch,  19  Ch.  D.  207. 
45  L.  T.  569,  30  W.  E.  49. 

But  the  trust  or  equity,  to  affect  th(!  conscience  of  him  who  has  got 
in  the  legal  estate,  must  be  a  trust  or  e(|uity  not  in  favour  of  some  person 
who  has  no  care  or  desire  to  insist  upon  it,  but  a  trust  or  equity  in 
favour  of  the  person  against  whom  the  legal  estate  is  set  up.  See  Fry, 
L.  J.,  in   Taylor  v.  Eussell  (1891).  1   Ch.  p.  29. 

The  ruling  case  of  Filcher  v.  Rawlins  (snprtf)  shows  that  if  the 
])urchaser  had  obtained  the  legal  estate  at  the  time  that  he  paid  his 
money,  he  would  have  been  protected,  although  the  person  conveying 
knew  that  he  was  committing  a  fraud  or  breach  of  trust  in  so  doing. 
Xo  decision  to  this  effect  has  l)een  given  where  the  legal  estate  is 
•icipiireil  subse(|uent ly  to  tlie  ]iaynu'n1  of  the  ])nrchase  money. 
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And  tlio  cases  leave  the  question  open  wliethiu-  tlie  purchaser  is  or  iiot 
protected  hy  a  legal  estate  ac(]uir('d  subsequently  to  liis  purcliase  \vliei> 
the  grantor  knowingly  commits  a  l>reaeh  of  trust  or  fraud  in  conveving 
it,  though  tile  purchaser  has  no  notice  of  this.  8ee  the  judo'ment  of 
the  Court  of  A])j)eal  in  Bailey  v.  Barnes  (supro),  the  judgment  of 
WuiGHT,  J.,  in  I'oirell  v.  London  S:  I'mrincial  Bank.  1893,  1  Ch.  (ilO. 
62  L.  J.  TDf),  2  R.  482,  69  L.  T.  421,  41  W.  R.  545,  where  In-  ga^•e  a 
careful  summary  of  the  cases  up  to  that  date,  and  see  per  Tiord  Hathkr- 
LEY  in  Jiafes  v.  Johnson  (1859),  Jolm.  .304,  28  L.  J.  Ch.  509,  5  Jur. 
(N.  S.)  842,  7  W.  R.  512.  See  also  Allen  v.  Knight,  5  Hare,  272,  and 
the  judgments  of  the  Court  of  Appeal  in  West  London  ConimcreiaX 
Bank  V.  lleruince  Fernianent  Building  Society  (1885),  29  Ch.  D.  954, 
54  \j.  J.  Ch.  1081,  and  in  Taylor  v.  Bussell  (snpra^.  Tliese  judg- 
ments show  that  the  question  is  open  whether  or  not  the  purchaser 
is  in  such  a  case  protected  even  if  he  paj's  value  to  the  person 
conveying. 

There  is  some  autliority  for  saying  that  though  the  purchaser  has 
paid  his  money  for  an  (Mpiitahle  interest  without  notice,  he  cannot 
protect  himself  hy  a  legal  estate  suhsecpumtly  obtained  ''without 
consideration"'  from  a  i)erson  committing  a  breach  of  trust  in  con- 
veying it. 

Tims  in  Miiniford  x.  Sfolnrasser.  supra,  there  \s  a,  dlrti/ni  by  Jkssel, 
M.  K..  that  a  person  knowing  he  is  a  trustee  cannot,  '*  without  receiv- 
ing value  at  the  time,"  by  committing  a  breach  of  trust,  convey  an 
estate  so  as  to  dejirive  his  own  cestui  que  tri/st  of  his  rights,  and  this 
dictum,  was  clearly  meant  to  a])ply  to  the  case  of  a  jturchaser  who  had 
advanced  his  money  and  takbn  an  eipiitable  estate  without  notice  of 
the  trust.  See  also,  as  to  such  a  case,  the  judgment  of  North,  J.,  in 
Garnhani  v.  Skipper  (1885),  55  L.  J.  Ch.  263,  53  L.  T.  940,  34  W. 
11.  135,  explaining  the  decision  in  Maxfield  v.  Burton  (1873),  L.  IX.  17 
Eq.  15,  22  W.  R.  140,  as  depending  on  the  fact  that  no  consideration  was 
given  to  the  mortgagor  for  the  legal  estate,  and  api>arently  apj)royiug 
of  the  dictum  that  if  no  consideration  is  given  by  a  subsequent  mort- 
gagee to  the  mortgagor  for  conveyance  of  the  legal  estate,  it  will  be 
no  protection  to  the  subsequent  mortgagee.  See  also  Frnsscr  v.  Rice 
(1859),  28  Beav.  68. 

See,  however,  Gohhorn  v.  Alcock  (1829),  2  Sim.  552.  The  ruling 
case  of  Taylor  v.  Russell  (C.  A.  1891.  H.  L.  1892),  10  R.  C.  545 
(1892,  App.  Cas.  244,  255),  on  equitable  title,  decided  that  a  subsequent 
mortgagee  who  has  advanced  his  money  without  notice  of  a  ])iior 
equitable  mortgage  may  protect  his  subsequent  mortgage  by  a  legal 
estate  obtained  without  consideration  from  first  mortgagees,  whose 
mortgage    was    unsatislied,    but   who    Ih-M   otlici-   I'lMpci-ty   .sufifii-icnl     to 
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answer  tlu'ir  iiiortgage.  Tliis  case,  however,  does  not  really  touch  tin; 
point  in  question,  because  it  was  expressly  held  that  under  the  circum- 
stances neither  the  tirst  mortgagees,  nor  the  persons  to  whom  they  con- 
veyed, had  become  trustees  for  the  mortgagor,  see  per  Lord  HEnsf'Ui:j,i> 
in  the  report  in  (1892)  A.  C.  2oo,  255,  where  he  distinguished  the  case 
from  Havpliam  v.  SJiarhlock,  sujjra. 

As  regards  land  in  Yorkshire,  it  must  be  remembered  that  the 
Yorkshire  Registry  Act  of  1884,  47  &  48  Vict.  c.  o4,  s.  14,  excludes 
tacking,  and  the  api)lication  of  constructive  notice,  except  iu  case  of 
actual  fraud;  as  to  this,  see  Battisoii  v.  Jlobsoii,  cited  in  notes  to  Lr 
Neve  V.  Lc  Neoe  (p.  810,  post). 

Plea  of  purcliaser  for  value  witliout  /i  of  ice  by  the  holder  of  an  equlf- 
able  estate  ohIij. — The  rules  above  stated  are  those  applicable  when 
the  purchaser  obtains  the  legal  estate. 

The  ruling  case  of  P'dcher  v.  Rawlins,  ante,  shows  that  though  the 
legal  estate  be  held  by  a  trustee,  a  purchaser  who  gets  an  actual  Ci»n- 
veyance  of  it  without  notice  of  the  trust,  at  the  same  time  that  he  [)ays 
liis  purchase  money,  is  protected  by  and  entitled  to  hold  it  against  the 
interests  of  the  cestui  (pie  trust,  and  it  was  laid  down  in  an  old  case 
that  while  the  legal  estate  is  outstanding  in  the  trustee,  '"a  ])urchaser 
without  notice  shall  not  be  annoyed  in  equity,  not  only  wlien  he  has 
a  prior  legal  estate,  but  when  he  has  a  better  right  to  call  for  the  legal 
estate  than  the  other."  Wilkes  v.  Bodington  (1707).  2  Vernon, 
59:). 

The  cases  do  not  clearly  define  what  ''better  right  "  is  sufficient  t<» 
bring  the  ])urchaser  within  this;  but  iu  the  case  cited  of'  Wilhes  v. 
Bodington,  the  trustees  of  the  legal  estate  were  parties  to  the  dei-d  of 
conveyance,  and  though  they  did  not  declare  a  trust  for  the  purchaser, 
it  was  expressed  to  be  "  with  their  privity',*'  and  it  appears  from  the 
judgment  of  Lord  Eldox  in  M^taudrell  v.  Mauudrell  (IHO,"!),  10  Vcs. 
270,  and  of  Wigram,  V.-C,  in  Wilinot  v.  Pike,  5  Hare,  14,  that 
when  the  legal  estate  is  vested  in  a  trustee,  if  the  i)urchaser  obtains 
an  express  declaration  of  trust  from  the  trustee,  or  implied  by  his 
being  a  i)arty  to  the  deed,  the  purchaser  is,  as  against  any  equitable 
estate,  treated  as  in  the  same  position  as  if  he  had  got  the  legal  estate 
in  himself. 

It  has  also  been  laid  down  in  the  cases  of  purchasers  of  shares  in 
limited  companies,  that  a  purchaser  may  come  within  this  rule  and 
have  a  better  title  to  call  for  the  legal  estate  if,  in  order  to  vest  the  legal 
estate,  some  purely  ministerial  act  only  remains  to  be  done  which, 
as  between  himself  and  com])any,  the  company  would  be  bound  to  do 
forthwith;  see  per  Komkr,  J.,  in  Moore  v .  North  Western  Bank.  1891.  2 
Ch.  599,  GO  L.   J.  Ch.  627,   04  L.  T.   45G,  40  W.   K.  93,   per  Lord 


748  ruRCHASEu  von  value  without  notice. 


No.  3.  —  Filcher  v.  Bawlius.  —  Notes. 


SELiuniyE  in  Sociefe  Geuende  de  Paris  v.  IValkcr.  11  App.  Cas.  20-29; 
;ui(I  Dodds  V.  Hl/U  (18G5),  2  H.  &  M;.  424,  12  I..  T.  (N.  S.)  139, 
and  Hoots  v.  Williawson  (1888),  38  Ch.  D.  497,  57  L.  ,).  Cli.  995. 
58  L.  T.  802,  30  W.  li.  758. 

Lord  Westhuky,  in  PhiUips  v.  PJiillips  (1862),  10  K.  C.  5;t3-54.5, 
laid  down  that  the  i)lea  might  W  niiiintained,  as  the  hiw  stood  at  tliat; 
date,  by  an  owner  of  an  eqiiitable  estate  in  two  other  cases,  discussed 
ante  in  the  notes  to  Ind,  Coope.  &   Co.  v.  J'JmmcrsoN. 

There  is  a  mixed  case,  partly  legal,  partly  equitalde.  A  transfer  of  a 
chose  in  action  accompanied  by  a  legal  security  such  as  a  mortgage  debt 
secured  by  a  legal  mortgage.  Here  the  assignment  of  the  mortgage 
debt  may  be  treated  as  equitable,  even  if  the  debt  j)assed  at  law  under 
the  Judicature  Act,  1875,  sect.  25,  subsect.  G,  as  under  that  section  it  is 
to  be  subject  to  the  same  equities  as  if  the  Act  had  nt)t  been  jtassed. 
The  plea  of  purchase  for  value  does  not  ap[)l\-  in  this  case. 

This  was  discussed  in  the  recent  case  of  Dixon  v.  U'iiir/i  n89y), 
47  W.  E.  620,  81  L.  T.  111.  before  Cozexs-Hardy,  J.,  and  affirmed 
on  appeal  44  Sol.  J.  j).  327.  Cozexs-Hakdy,  J.,  said:  ••  It  is  widl 
.settled  that  where  a  mortgage  is  transferred  without  the  privity  of 
the  mortgagor,  the  ti'ansferee  takes  subject  to  the  state  of  account 
])etween  the  mortgagor  and  mortgagee  at  the  date  of  the  transfer, 
Matthews  V.  Walliri/n^  4  Ves.  118;  and  it  is  also  settled  that  pay- 
ments of  interest  or  payments  on  account  of  [)rincipal  made  by  tin; 
mortgagor  to  the  mortgagee,  after,  but  without  notice  of  a  tians- 
fer.  must,  in  the  absence  of  collusion,  be  allowed  to  the  mortgagor  as 
against  the 'transferee.  WiHiams  \.  Sorrell,  4  Ves.  389.  This  doc- 
trine has  been  extended  to  the  case  where  the  wh(de  mortgage  del)t  is. 
under  similar  circumstances,  paid  off.  See  Norrish  v.  JIars/a/l/,  5 
Madd.  475;  Alleti^  v.  Lord  Southampton,  29  W.  U.  231,  16  Ch.  D. 
178."  The  legal  estate  is  no  protection  in  these  cases,  see  per  7j«iki> 
Chancelloii,  Mangles  v.  Dixon  (1852),  3  H.  L.  C.  737. 

These  cases  only  go  to  the  state  of  account,  and  there  is  some  doubt 
on  the  authorities  what  other  equities  will  affect  a  transferee  getting 
a  legal  estate.  See  the  Encyclopedia  of  the  Laws  of  England,  vol.  8, 
pp.  496-497. 

AMERICAN  NOTES. 

That  a  puichaser  who  not  only  pays  the  purchase  money,  but  also  takes 
a  conveyance  of  the  legal  title,  without  notice  of  any  equity,  is  protected,  is 
clear.  "  When  the  legal  title  is  obtained  at  the  time  of  the  purchase,  nothing 
can  be  clearer  than  that  the  purchaser  without  notice  is  entitled  to  priority 
in  equity  as  well  as  at  law,  according  to  the  maxim  that  where  equitif^s  are 
'^qnal  the  law  will  prevail."  P>ispham,  Principles  of  Equity,  (ith  ed.  sect. 
261,  citing  the  principal  cases. 
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The  effect  of  receiving  notice  after  the  conveyance,  but  before  payment  of 
the  consideration,  lias  been  considered  in  the  notes  to  the  preceding  rule. 

The  question  as  to  the  rights  of  one  who  pays  for  a  piece  of  property,  but 
receives  notice  of  an  ecjuity  before  he  obtains  the  title,  presents  more  ditiicuity. 
On  this  point  the  American  authorities  are  by  no  means  uniform.  "  The  case 
of  notice  received  after  payment  made,  but  before  the  deed  of  conveyance 
delivered,  h;is  given  rise  to  a  direct  conflict  of  judicial  opinion.  One  group 
of  decisions  adopts  and  lays  down  the  English  rule,  that  the  purchase,  under 
these,  circumstances,  is  not  bond  fide.  Another  line  of  cases  holds,  in  the 
naost  positive  and  general  manner,  that  where  the  purchaser  has  paid  the 
consideration  without  notice  of  any  prior  claim,  and  after  receiving  notice 
he  obtains  a  conveyance  of  the  legal  estate,  he  becomes  to  all  intents  a  bond  fide 
purchaser,  and  is  entitled  to  all  the  protection  belonging  to  that  position. 
And  this  result  seems  to  be  applied  without  limitation  to  the  acquisition  of 
every  kind  of  equitable  estate,  interest,  or  right."  2  Pomeroy,  Equity  Juris- 
prudence, 2nd  ed.  sect.  755,  citing  cases  on  both  sides. 

Cases  holding  that  a  purchaser  who  receives  notice  of  an  equity  before  he 
acqiares  the  title  may  nevertheless  take  the  legal  estate  and  claim  protection 
as  a  bond  fide  purchaser  are  Campbell  v.  Brackeiir'uhje,  S  Blackford  (Ind.), 
471;  Carroll  v.  Johnston,  2  Jones  Eq.  (X.  Car.)  120;  Gibler  v.  Trimble,  14 
Ohio,  323:  Leach  v.  AnsbacJier,  55  Pennsylvania  State,  85.  Thus  in  Carroll 
V.  Johnston,  supra,  where  the  plaintiff  claimed  under  A.,  a  vendee  of  certain 
property,  and  the  defendant  was  a  subsequent  vendee  of  the  same  property, 
who  had  paid  part  of  the  price  before  learning  of  A."s  claim,  and  who,  after 
receiving  notice,  had  obtained  a  conveyance  from  the  vendor,  the  Court  held 
that  the  defendant  was  entitled  to  protection  as  a  bond  fide  purchaser.  Of 
which  decision  "Sh.  Pomeroy  says:  "Certainly  there  is  nothing  in  the  settled 
principles  of  the  doctrine  concerning  bond  fide  purchase  which  can  sustain 
sach  a  conclusion."     2  Pomeroy,  Equity  Jurisprudence,  2nd  ed.  sect.  755,  n.  4. 

The  following  are  some  of  the  cases  in  which  a  contrary  view  has  been 
taken,  and  it  has  been  held  that  a  purchaser  is  not  piotected  from  a  prior 
equity  if  he  receives  notice  of  it  at  any  time  before  the  conveyance  is  executed, 
although  he  may  have  paid  the  purchase  money  before  notice.  Vatller 
V.  fiinde,  7  Peters  (U.  S.  Sup.  Ct.),  252;  Louisrille  Sf  Nashville  R.  Co.  v. 
Boijk:in,7G  Alabama,  560;  Duncan  v.  Johnson,  1?>  Arkansas,  190,  192;  Corn 
V.  Sims,o  Metcalfe  (Ky.),  391;  Grimstone  v.  Carter,  3  Paige  (N.  Y.),  421; 
Peahodij  v.  Fenton,  3  Barbour  Chanc.  (X.  Y.)  451,  464-465.  Other  cases 
are  collected  in  Ames,  Cases  on  Trusts,  2nd  ed.  p.  288;  2  Pomeroy,  Equity 
Jurisprudence,  2nd  ed.  sect.  7.55. 

In  Lotiisrdle  c^  Nashville  R.  Co.  v.  Boj/kin,  supra,  it  was  held  that  where 
two  purchasers  of  land  claim  from  the  same  vendor,  the  deed  to  each  being 
inoperative  as  a  conveyance,  though  founded  on  a  valuable  consideration, 
and  valid  as  an  agieement  to  convey,  the  junior  purchaser  cannot,  by  procur- 
ing a  conveyance  of  the  legal  title,  defeat  the  superior  equity  of  the  senior, 
of  which  he  had  notice,  actual  or  constructive.  The  Court  .said :  "  Whatever 
may  be  the  conflict  of  judicial  opinion,  and  however  irreconcilable,  the  rule 
is  settled  in  this  state,  —  has  become  a  rule  of  property  which  we  aie  not  at 
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liberty  to  disturb,  —  that  a  Court  of  equity. '  will  not  permit  the  party,  having 
the  subsequent  equity,  to  protect  hiuiselt'  by  obtaiiuii;4  a  conveyance  of  the 
legal  title,  after  he  has  either  actual  or  constructive  notice  of  the  prior  equity.' 
Flask  V.  liuvesien,  32  Alabama.  4.31." 

In  GrviiMune  v.  Curler,  .supra,  Chancellor  ^\'AI.\vou'rH  thus  stated  the 
doctrine:  --Xor  will  this  Court  permit  the  party  having  the  subsequent 
equity  to  prottict  himself  by  obtaining  a  conveyance  of  the  legal  title,  after 
he  lias  either  actual  or  constructive  notice  of  the  prior  equity.  .  .  .  To  pio- 
tect  a  party,  therefore,  and  to  enable  him  to  defend  himself,  as  a  bonujit/r 
purchaser  for  a  valuable  consideration,  he  nmst  aver  in  his  plea,  or  state  in 
his  answer,  not  only  that  there  was  an  equal  equity  in  himself,  by  reason  of 
his  having  actual :y  [)aid  the  [uuchase  money,  but  that  he  had  also  clothed 
his  equity  with  the  legal  title  before  he  had  notice  of  the  prior  equity." 

So  it  has  been  held  that  ••  if  a  bill  negotiable  only  by  indorsement  is  trans- 
ferred by  delivery  merely  to  a  purchaser  for  value  without  notice,  but  is  not 
indorsed  to  him  until  after  he  has  been  notified  of  an  equity  attaching  to  the 
bill,  the  indorsee  will  acquire  only  the  rights  of  his  transferor."  Ames,  Cases 
on  Trusts,  2nd  ed.  p.  28.9;  Saraye  v.  KI/h/.  17  Maine.  oOl ;  Lancaster  Nat.  liank 
v.  Taylor,  100  Massachusetts,  18;  Southard  v.  Porter,  i^JXew  Hampshire,  370; 
Gosheri  Nat.  Bank  v.  Binfjhaiii,  1  IS  New  York,  -Ui).  Contra,  Ha/jr/arh/  v.  (iolther, 
2  Jones  Eq.  (N.  Car.)  80. 

In  Goshen  Nat.  Bank  v.  Binyhani.  118  New  York.  349.  the  cashier  of  a 
bank  was  induced  by  fraud  to  certify  a  clieck  of  one  P».,  payable  to  15. 's  order. 
B.  presented  the  certified  check,  unindorsed,  to  the,  plaintiffs,  who  cashed  it. 
While  they  held  it  thus  unindorsed,  tliey  were  notified  by  the  bank  of  the 
fraud.  Subsequently  obtaining  an  indorsement  by  B,  they  sued  the  bank 
on  the  check,  but  the  Court  held  they  were  not  entitled  to  recover. 

On  the  general  question,  i\Ir.  Bispham  says  that  it  is  "  well  settled  that 
where  the  purchaser  without  notice  does  not  acquire  the  legal  title  at  the 
time  of  his  purchase,  but  subsequently  gets  it,  he  is  entitled  to  avail  himself 
of  it  as  a  defence  to  an  equity,  provided  he  does  not,  by  that  act,  become  a 
party  to  a  bi'each  of  trust;  because,  as  the  equities  of  both  parties  are  equal, 
there  is  no  reason  why  the  purchaser  should  be  deprived  of  the  ndvantage 
lie  may  obtain  at  law  by  superior  activity  and  diligence.  This  is  the  common 
doctrine  of  the  tabnht  in  naufra(/io."     Principles  of  Kquity,  Gth  ed   sect.  204. 

Mr.  Pomeroy  discusses  the  question  in  a  different  manner,  and  treats  it 
fully  and  ably.  After  referring  to  the  lack  of  harmony  in  the  American 
decisions,  he  says:  "An  attenq)t  to  reconcile  these  conflicting  authorities 
would  be  vain.  I  can  only  state  what  seem  to  be  the  necessary  conclusions 
from  well-established  equitable  principles.  In  the  first  i>lace,  the  rule  last 
stated  [that  one  obtaining  legal  title  after  notice  may  claim  protection  as  a 
hand  fule  purchaser]  cannot  be  extend(!<l  to  all  equitable  interests  without 
violating  elementary  principles.  Between  two  successive  equal  equities,  the 
order  of  time  controls,  without  regard  to  the  fact  of  consideration  or  notice; 
the  one  subsequent  in  time  obtains  no  preference  by  paying  consideration 
witliout  notice.  E<iuities  are  thus  eipuil  where  both  parties  ar<'  equally 
innocent  and  equally  diligent.     If  an  owner  of  land  gives  an  agreement   to 
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convey  it  to  A.,  wlio  pays  all  or  part  of  the  price,  and  afterwards  gives  a 
second  agreement  to  convey  to  B.,  who  enters  into  the  contract  and  pays  all 
or  part  of  the  price  without  any  notice  of  the  prior  claim  of  A.,  clearly  B. 
would  have  obtained  no  equitable  advantage  from  the  fact  of  his  contract 
and  payment  without  notice;  A.'s  interest  would  be  of  the  same  character 
an<l  extent,  ami  liis  priority  of  time  would  give  him  prfority  of  right.  To 
say  that  ]>.,  being  thus  inferior  in  equitable  right,  may,  upon  receiving 
notice  of  A.'s  contract,  obtain  a  conveyance  from  the  owner,  and  thus  estab- 
lish a  precedence  over  \.,  is  to  misapply  the  doctrine  of  honafde  purchase, 
and  to  ignore  a  familiar  principle  of  equity  that  one  who  acquires  a  title  with 
notice  of  a  pricjr  equity  takes  it  subject  to  that  equity.  The  same  is  true  of 
all  subsequent  equitable  interests,  liens,  and  claims  not  arising  from  convey- 
ances or  instruments  which  purport  to  be  conveyances  of  the  entire  estate. 
This  conclusion  is  fully  sustained  by  the  ablest  authorities.  P^nglish  and 
American.  In  the  second  place  the  English  decisions  aie  numerous  to  the 
effect  that  when  one  has  purchased  an  equitable  estate,  and  has  leceived  the 
instrument  conveying  the  same,  and  paid  the  entire  consideration  without 
notice  of  a  prior  conflicting  claim,  he  may,  upon  receiving  notice  thereof, 
procure  a  transfer  of  the  outstanding  legal  title,  and  thereby  obtain  protection. 
This  modi'  of  I om'i  Jidc  purchase,  it  will  be  found,  is  strictly  confined  to  cases 
in  which  the  i>urcliaser  acquires  an  estate,  althougii  equitable,  and  therefore 
acquires  and  holds  through  an  instrument  which  purports  to  be  and  operates 
as  a  conveyance  of  the  land.  The  most  conmion  example  is  that  of  a  subse- 
quent mortgagee  of  land,  through  a  mortgage  in  the  ordinary  form  of  a  legal 
conveyance,  where  his  estate  is  necessarily  equitable,  since  the  legal  estate 
iias  been  conveyed  to  and  is  outstanding  in  the  first  mortgagee.  The  true 
force  and  effect  of  these  English  decisions  have  sometimes,  T  think,  been 
misapprehended  by  American  Courts.  The  only  conclusions  con.sistent 
with  settled  principles  are  the  following.  It  is  only  where  a  party  has 
acquired  an  equitalde  estate  by  means  of  a  conveyance  wiiich  purported  to 
convey  the  land  itself,  and  has  received  the  instiument  and  paid  the  ccni- 
sidcration  without  notice  of  a  prior  claim,  that  he  can,  after  notice,  procure 
the  legal  title  and  with  it  the  protection  of  a  bona  fide  purchaser.  Where 
a  party  has  acciuired  only  an  equitable  lien  or  interest,  not  by  conveyance, 
and  has  advanced  the  consideration  without  notice,  he  cannot,  after  notice, 
get  in  the  legal  estate,  and  thus  obtain  precedence  over  a  prior  equity." 
Equity  Jurisprudence,  2nd  ed.  sect.  756. 

In  1  Ilarvaid  Law  Review,  1,  there  is  a  valuable  article  by  Professor 
Ames  on  "Purchase  for  Value  witliout  Notice."  At  p.  .">,  the  author  says: 
••  An  honest  purchaser  will,  furthermore,  be  protected,  although  he  did  not 
obtain  the  legal  title  at  the  time  of  his  purchase,  if  he  did  acquire  at  that 
time  an  irrevocable  power  of  obtaining  the  legal  title  upon  the  performance 
of  some  condition,  and  that,  too,  although  before  performance  of  the  con- 
dition, he  received  notice  of  the  prior  equitable  claim.  Thus,  if  a  trustee, 
in  violation  of  his  duty,  should  sell  the  trust  property  to  one  who  had  no 
notice  of  the  trust,  and  should  deliver  the  deed  in  escrow,  the  defrauded 
t-estui  que  trust  could  not  restrain  the  innocent  purchaser  from  pei-forming  the 
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condition,  nor  could  he  obtain  any  relief  against  him  after  he  had  acquired 
the  title.  On  the  same  principle  one  who  acquired  at  the  time  of  his  purchase 
an  irrevocable  power  of  obtaining  the  legal  title  upon  the  performance  of 
some  act  by  a  third  party,  which  that  party  is  in  duty  bound  to  perform, 
will  be  as  fully  protected  as  if  he  had  acquired  the  title  itself  at  tlic  time  of 
bis  purchase."  Citing  Brewster  v.  Simc,  12  California,  bli) :  'I'howpson  v. 
Toland,  -iS  California,  99,  112;  Winter  v.  Belmont,  53  California,  428;  Atkinson 
V.  Atkinson,  8  .Mien  (Mass.),  15  ;  McNf.H  v.  Tenth  Nat.  Bank,  46  New  York,  325; 
.\nd  in  a  note  on  p.  G,  Professor  Ames  adds:  "  If  the  lender  required  the 
pei-forinance  of  some  further  act  on  the  part  of  the  tru.stee  in  order  to  com- 
])lete  his  title,  and  if  before  such  performance  he  received  notice  of  the  trust, 
tlie  los.s  would  fall  upon  him;  for  in  the  case  supposed  he  could  not  obtain 
the  title  without  making  himself  a  party  to  the  continuance  of  the  breach 
of  trust." 


No.  4.  — PATMAN   v.   HAELAND. 
(1881.) 

RULE. 

A  PURCHASER  of  land  (including  a  mortgagee  or  lessee) 
who  completes  the  purchase  by  taking  a  conveyance  with- 
out actual  notice  is  affected  with  constructive  notice  of  all 
that  he  would  have  discovered  if  he  had  required  the  usual 
title. 

Patman  v.  Harland. 

17  Ch.  I).  .35.3-.360  (s.  c.  .50  L.  J.  Cli.  (i4-> ;  44  L.  T.  728:  29  W.  R.  707). 

[353]     Lessor.  —  Lessee.  — Restrictive  Covenant.  —  Constrnrtire  Notice. — 

T^essor's  Title. 

A  purcliaser  or  lessee  having  notice  of  a  deed  forming  part  of  the  chain  of 
title  of  his  vendor  or  lessor,  has  constructive  notice  of  the  contents  of  such 
deed,  and  is  not  protected  from  the  consequences  of  not  looking  at  the  deed, 
even  by  the  most  express  representation  on  the  part  of  the  vendor  or  lessor 
that  it  contains  no  restrictive  covenants,  nor  anything  in  any  way  affecting 
the  title. 

The  rule  that  a  le.ssee  has  constructive  notice  of  his  lessor's  title  has  not 
Ijeen  altered  by  sect.  2,  sub-sect.  1,  of  the  Vendor  and  Purchaser  Act,  1874, 
but  a  lessee  is  now  in  the  same  position  with  regard  to  notice  as  if  he  had, 
before  the  Act,  stipulated  not  to  inquire  into  his  lessor's  title. 

Motion.  \\\  an  indenture  dated  the  25th  of  October,  1876,  the 
I)laintitf  fonveyed  to  one  Hervr    two  freehold  plots  of  land,  being 
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parts  of  a  building  estate  at  Wimbledon,  subject,  nevertheless,  to 
the  restrictions  and  oldigations  as  to  building  and  other  matters 
contained  in  an  indenture  of  mutual  (Covenants,  also  dated  the  2oth 
of  October,  ]87(),  executed  by  the  plaintiti'  and  Herve,  and  the 
purchasers  of  other  building  plots,  part  (^f  the  same  estate.  One 
of  tlie  covenants  contained  in  the  latter  deed  provided  that  on  the 
seve/al  plots  private  dwelling-houses  only  should  be  erected. 

By  an  indenture  dated  the  18th  of  July,  1878,  Hervfe  conveyed 
the  same  two  ph)ts  of  land  to  the  defendant  Harland,  subject  to 
the  same  restrictions  and  obligations  as  to  building  by  reference 
to  the  deed  of  mutual  covenants,  as  were  contained  in  the  convey- 
ance to  Herv^. 

The  defendant  Harland  having  erected  a  dwelling-house  on  the 
property,  by  an  indenture  dated  the  29th  of  March,  1881,  demised 
it  to  the  defendant  Louisa  Bennett  for  the  term  of  seven  years,  for 
the  purposes  of  an  "  Art  College,"  and  the  lease  contained  a 
proviso  that  the  defendant  Bennett,  lier  executors,  *  admin-  [*  354] 
istrators,  or  assigns,  should  be  at  liberty  to  erect  in  the 
garden  belonging  to  the  premises  a  studio,  with  necessary  rooms 
connected  therewith,  of  corrugated  iron  on  a  brick  foundation, 
and  a  covenant  by  the  lessee  not  to  carry  on  any  trade,  business, 
or  employment,  on  the  premises,  without  the  consent  in  writing 
of  the  lessor,  but  to  use  the  premises  as  a  private  dwelling-liouse 
only,  with  a  proviso,  however,  that  the  user  of  the  premises  for 
the  purpose  of  a  school  for  instruction  in  art  or  otherwise  should 
uGt  be  deemed  a  breach  of  any  covenant  in  the  lease. 

Neither  the  defendant  Beiniett  nor  her  solicitor  was  informed  or 
was  aware  before  the  execution  of  the  lease,  nor  till  shortly  before 
the  issuing  of  the  writ  in  the  action,  that  there  was  any  restrictive 
covenant  affecting  the  land,  and  she  had  proceeded  to  erect  the 
studio  which  was  nearly  completed. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants 
from  erecting,  or  continuing  to  erect,  or  permitting  any  Iniilding 
or  buildings,  other  than  private  dwelling-houses,  to  remain  on  the 
lahd,  and  in  particular,  the  building  then  in  the  course  of  erection. 

Ince,  Q.  C. ,  and  Shebbeare,  in  support  of  the  motion  :  — 

The  erection  of  the  art  studio  is  a  clear  breach  of  the  covenant. 

It  is  not  a  private  dwelling-house  in  any  sense  of  the  word,  nor  an 

adjunct    to  one ;  it  is  a  separate  and    distinct  building,  but  the 

principal  ipiestion  is,  whether,  under  the  circumstances,   the  de- 

voL.  XXI.  — is 
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fendant  Bennett  is  bound  by  the  restrictive  covenant  as  to  build- 
ing, and  as  to  that,  we  say  that  she  must  be  taken  to  have  had 
constructive  notice  of  the  restrictive  covenant.  Slie  was  bound  tn 
inquire  into  her  lessor's  title.  It  is  not  necessary  that  slie  sliould 
have  express  notice.  A  lessee  has  constructive  notice  of  every- 
thing ati'ecting  his  lessor's  title.  Fidflcn  v.  K<lntcr,  L.  It.  7  Ya\. 
523. 

Byrne,  for  the  defendant  Bennett :  — 

We  had  no  constructive  notice  of  this  restrictive  covenant.      We 
had  no  reason  to  suspect  that  any  such  covenant  existed,  and  the 
fact  that  we  were  not  informed  of  this  restrictive  covenant  when 
we  took  the  lease,  coupled  with  tlie  fact  that  a  proviso  that 
[*  355]    we    might  *  erect    the    studio  was    inserted  in  the  lease, 
amounted  to  a  representation  that  there  was  no  such  re- 
strictive  covenant.        If   there    was    such    a    representation,   then 
according   to   the  diclum   of    Lord  Justice  Turner  in    Wilson  v. 
Hart,  L.  li.  I  Ch.   463,  the  Court  will  not  enforce  the  covenant 
against  the  defendant  Bennett.      Having  this  representation  made 
to  her,  tliere  was  no  obligation  upon  her  to  make  incpiiries,  and 
she  was  not  bound  to  inquire  into  the  landlord's  title:   Carter  v. 
WiUiarii'>,  L.    B.    9  Eq.    678,  and  Jonea  v.    Smith,  1  Hare,  43,    1 
Ph.  244,  are  in  oui'  favour. 

Crossley,  Q.  (1,  and  Simmonds,  for  the  defendant  Harland,  sub- 
mitted that  he  was  not  a  necessary  party  to  the  action,  and  argued 
that  tlie  studio  being  enacted  in  the  garden  of  tlu;  dwelling-house 
was  within  the  curtilage,  and  could  fairly  l)e  said  to  be  an  adjunct 
to  the  house,  and,  therefore,  did  not  fall  wnthin  the  covenant. 

Jessel,  M.E.  :  — 

I  must  say  that  on  the  point  of  law  I  have  a  very  clear  opinion, 
and  not  the  less  so  because  there  are  dicta  in  tlie  books  which  at 
first  sight  appear  to  lead  to  a  different  conclusion.  T  say  at  first 
sight,  because,  when  carefully  examined,  they  do  not  l)ear  out  the 
argument  which  has  been  su])posed  to  ])e  fortified  by  them. 

The  first  <[uestion  I  ha\t'  to  eonsidcr  is  the  notice  wliich  a  man 
who  takes  a  lease  has  of  liis  lessor's  title.  It  lias  l)een  setthid  for 
more  than  a  century  that  he  lias  constructive  notice  of  his  lessor's 
title.  Lord  Eldon  treated  it  as  settled  hiw.  That  means  this, 
that  the  man  who  takes  a  lease  is  in  a  similar  position  as  legards 
constructive  notice  as  a  man  who  Iniys.      There  could  not  l)e  any 
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reason  for  any  distinction  between  })iirclip.sj!ig  a  fee  simple  and 
taking  a  lease  for  10,000  years.  Tf  a  man  who  purchases  a  fee 
simple  is  hound  to  Inok  into  tlie  title  in  a  regular  way,  so  is  a 
man  who  takes  a  lease  for  10,000  years,  or  1000  years,  or  for  TOO 
years,  or  any  lease  at  all,  bound  to  make  reasonable  in(|uir}'  into 
his  lessor's  title.  A^'(dl,  what  is  leasduahle  in(iuiiy  ?  It 
has  l)een  *  held  that  he  is  to  reiiuirc  the  usual  title,  what-  [*  :55n] 
ever  the  usual  title  may  be. 

In  this  case  the  lessor's  title  began  in  1(S7.S,  and  if  tlie  lessee 
had  only  asked  to  see  the  conveyance  to  tiie  lessor,  that  is  without 
.<,'oiug  back  forty  years,  she  would  have  found  that  it  was  subject 
to  this  restrictive  covenant,  because  the  grantor  in  1878  took  caie 
to  convey  the  land,  subject  to  the  C(n-enants,  though  the  covenants 
themselves  were  in  a  separate  deed. 

Now  it  is  not  to  be  supposed  that  I  am  going  to  restrict  the 
doctrine  to  looking  at  the  actual  conveyance  —  not  at  all  —  because 
that  would  be  to  destroy  it  altogether.  If  the  lessor  had  a  convey- 
ance made  to  him  the  day  before  that  would  not  do,  the  lessee  must 
ask  for  the  conveyance  to  him  and  a  fair  and  reasonable  deduction 
of  title.  In  this  case,  as  I  said  before,  the  actual  conveyance 
refers  to  this  covenant,  but  if  it  had  not  shown  it,  I  should  have 
come  to  tlie  same  conclusion,  as  the  conveyance  of  1876  referred 
to  it,  and  that  must  have  appeared  on  any  investigation  of  title. 

The  result,  therefore,  is,  the  lessee  had  constructive  notice. 
Now  it  has  been  argued  that  if  the  lessee,  having  this  constructive 
notice,  was  told  by  the  lessor  that  there  was  no  restrictive  cove- 
nant, that  representation  would  in  equity  do  away  with  the  effect 
of  constructive  notice.  I  entirely  dissent  from  that  proposition. 
(Jonstructive  notice  of  a  deed  is  constructive  notice  of  its  contents, 
subject  to  what  I  am  going  to  say  presently.  If,  therefore,  you 
have  notice  of  a  deed  relating  to  the  title,  and  forming  part  of  the 
chain  of  title,  you  liave  notice  of  the  contents  of  tliat  deed,  and  it 
is  no  excuse  for  not  asking  to  look  at  it  to  say  y(ju  were  told  that 
the  deed  contained  nothing  which  it  was  necessary  for  you  to  look 
at,  otherwise  in  every  case  you  might  l)e  satisfied  with  a  state- 
hient  of  the  contents  of  a  deed  without  goinc;  to  look  at  it.  Of 
course  there  mav  be  cases  where  the  deed  cannot  be  uot  at,  or  for 
some  other  reas(ni,  where,  with  the  exercise  of  all  the  prudence 
in  the  world,  you  cannot  see  it,  and  then  there  may  be  no  con- 
structive notice  affecting  the  title,  luit   that  is  another  qiu'stiou. 
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Where  yon  know  of  a  deed  it  is  no  answer  to  be  told  that  it  does 
not  prejudicially  alTect  the  title,  as  if  it  does  affect  the  title  you 

are  bound  l)y  its  contents.  There  is  a  class  of  cases,  of 
[*357]   which  I  think  Jones  v.  *  Smith,  1    Hare,  4:3,   1  Ph.  244, 

is  the  most  notorious,  where  tlie  purchaser  was  told  of  a 
deed  which  might  or  might  not  affect  the  title,  and  v>as  ti)ld  at 
the  same  time  that  it  did  not  affect  the  title.  Supposing  you  aie 
buying  land  of  a  married  man,  as  in  Jones  v.  Smith,  and  you  are 
told  at  the  same  time  that  there  is  a  marriage  settlement,  but  the 
deed  does  not  affect  the  land  in  question,  you  have  no  constructive 
notice  of  its  contents,  because  although  you  know  there  is  a  settle- 
ment you  are  told  it  does  not  alTect  the  land.  If  every  marriage 
settlement  necessaril}'  affected  all  a  man's  land,  then  you  would 
have  constructive  notice ;  but  as  a  settlement  may  not  relate  to  his 
land  at  all,  or  only  to  some  otlier  portions  of  it,  the  mere  fact  of 
your  having  heard  of  a  settlement  does  not  give  you  constructive 
notice  of  its  contents,  if  you  are  told  at  the  same  time  it  does  not 
affect  the  land.  I  take  it,  under  the  modern  practice,  you  are  not. 
bound  to  inquire,  because  the  abstract  furnished  you  is  an  abstract 
of  every  document  affecting  the  land,  and  although  you  have  been 
told  that  the  man  made  a  marriage  settlement,  you  are  not  entitled 
to  assume  that  the  solicitor  suppressed  improperly  the  deed  of 
settlement.  I  take  it,  if  you  asked  for  it,  he  might  say  "  It  has 
nothing  to  do  with  you.  "  But  that  line  of  cases  lias  no  bearing  at 
all  on  a  case  where  you  know  the  deed  does  affect  the  land,  and 
the  question  as  to  the  extent  to  which  it  does  affect  the  land  is  to 
be  ascertained  only  by  looking  at  the  deed  itself.  Therefore  you 
have  no  right  to  rely  on  the  statement  of  somebody  else  that  the 
deed  which  you  can  Icjok  at  does  not  contain  something  which  it 
does  in  fact  contain. 

I  have  said  so  much  on  this  point  because  there  is  no  doubt  an 
observation  which  was  let  fall  by  Lord  Justice  Turner  in  Wihon 
V.  ITart,  L.  R.  1  Ch.  463,  and  which  does  to  some  extent  counte- 
nance the  contrary  doctrine ;  but  as  regards  the  case  of  Carter  v. 
Williams,  L.  TJ.  9  Eq.  678,  before  the  Vice-Chancellor  J.v.mes, 
that,  as  I  read  it,  entirely  confirms  my  view.  It  is  not  fair  to 
criticise  the  words  used  by  the  Vice- Chancellor,  but  when  you 
look  at  the  argument  addressed  to  him  you  see  the  objection 
there  was  that  the  covenant  was  contained  in  a  collateral  deed, 
which   was   not  recited.       In   Coles   v.  Sims,  5  D.   M.   &  G.    1, 
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cited  ill  ('(liter  v.  ]ril/i«vis,  the  restrictive  covenant  was 
*  recited  in  the  conveyance.  The  Vice-Chancellor  in  [*  358] 
Citric/- \.  //'/7/ir?//i.s' says  that  the  covenant  is  contained  in 
a  separate  deed,  hut  \vhat  he  means  is  this,  that  the  deed  is  not 
noticed  either  by  way  of  recital  or  by  l)eing-  referred  to  in  the  deed 
of  conveyance,  so  that  a  person  might  get  a  complete  chain  of  title 
witliout  any  noiice  of  that  deed.  That  is  what  he  means,  and  that 
being  so,  of  course  if  the  tenant  had  asked  for  his  lessor's  title, 
and  got  it,  lie  would  not  necessarily  have  got  that  information. 
The  solicitor  ought  no  doubt  to  have  put  it  in  tlie  abstract  if  la- 
knew  of  it,  but  he  would  not  necessarily  know  of  it.  Then  the 
Vick-Ohaxcellok  came  to  the  conclusion  that  there  being  no  evi- 
dence of  anything  to  Ining  home  to  the  tenant  actual  knowledge 
or  notice  of  the  restrictive  covenant  he  could  not  hold  he  had  con- 
structive notice  of  it.  Therefore,  it  a])pears  to  me,  that  case 
rather  follows  out  the  doctrine  of  Joma  v.  Smit/i,  and  by  no  means 
affects  the  other  cases  cited  where  the  document  in  question 
affecting  the  title  is  recited  or  otherwise  noticed  in  the  title- 
deeds.  In  Carter  v.  irilliiiDis,  any  one  could  have  accepted  the 
title  without  being  aware  of  the  document  containing  the 
covenant. 

I  am  therefore  of  opinion  that  the  constructive  notice  wdiich  the 
lessee  in  this  case  obtained,  would  not  have  been  done  away  with 
by  the  most  express  statement  obtained  from  the  lessor  that  there 
was  no  restrictive  covenant.  I  must  say  that  I  am  not  satisfied  in 
this  case  that  there  was  any  such  representation.  AVhat  appears 
to  have  occurred  was  this,  the  lessor  did  not  of  course  show  his 
title,  but  he  was  aware  that  the  lessee  intended  to  use  this  pro])- 
erty  in  the  way  she  attem])ts  to  use  it,  and  there  was  a  proviso 
whicli  e\ce[ited  such  user  from  the  covenant  in  the  lea.se,  and  con- 
sequently a  person  reading  that  lease  would  have  assumed,  and 
fairly  assumed,  that  she  had  a  right  to  use  it  in  the  way  men- 
tioned in  the  exce]»tion  from  the  covenant.  In  that  way  there  was 
a  represmitation — an  indirect  representation  —  and  there  were  in 
addition  to  that  some  further  words  in  the  lease  which  tended  in 
the  same  direction.  Therefoi'e  I  think  there  was  sufficient  to  put 
the  lessee  off  her  guard,  if  T  may  say  so,  if  it  were  not  that  she 
liad  constructive  notice,  the  effect  of  which  no  representation  could 
liave  destroyed. 

*I  wish   to  notice  one  other  point;  it  is  said  that  the    [*  359] 
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new  law  as  to  the  extent  of  title  to  be  required  by  purchasers 
alters  the  rule.  T  tliiiik  it  does  not:  what  the  Vendor  and 
I'urchaser  Act  does  is  tliis,  in  order  that  a  lessee  may  obtain  his 
lessor's  title,  it  makes  an  express  stipulation  to  that  effect  neces-- 
sary,  whereas  formerly  the  rule  was  the  other  way,  tliat  \vitht»ut 
express  stipulation  the  lessee  had  a  right  to  the  title,  yormerly, 
if  the  lessee  had  expressly  stipulated  not  to  look  into  his  lessor's 
title,  it  would  not  have  affected  the  constructive  notice.  This  is 
the  meaning  of  tlie  doctrine ;  you  may  bargain  to  shut  your  eyes, 
but  if  you  do  wilfully  shut  your  eyes,  whether  as  a  bargain  or  not. 
you  must  be  liable  to  the  consequences  of  shutting  your  eyes.  If, 
therefore,  the  lessee  had  formerly  expressly  bargained  to  take  a 
lease  without  looking  into  the  lessor's  title,  the  lessee  would  have 
been  bound  liy  constructive  notice,  and  now  if  the  lessee  says 
nothing  it  is  exactly  th.e  same  as  if  formerly  lie  had  bargained  ex- 
pressly not  to  look  into  tlu^  lessor's  title.  Therefore,  as  he  ma} 
refuse  to  take  a  lease  without  looking  into  the  title  (in  some  cases, 
esi)ecially  in  the  case  of  building  leases,  lessees  do  look  into  the- 
title,  in  other  cases  they  do  not),  it  appears  to  me  that  the  law  is 
unaltered,  and  that  the  doetrine  of  7V//,;  v.  .}fn.r]i(n/,  2  Ph.  774, 
and  that  line  of  cases  applies. 

Then  the  lessee  being  bouiul  by  the  covenant,  the  oidy  remain- 
ing question  is.  What  is  the  covenant,  aiul  lias  there  been  a  lueach 
of  it?  The  covenant  is  not  well  worded,  and  will  not  perhaps 
carry  out  the  full  intention  of  the  covenantee,  but  it  is  a  covenant 
that  they  "  shall  erect  jirivati;  dwelling-houses  only  "  on  the  }jicce- 
of  land.  The  lessee  is  building  something  wliicdi  it  would  be 
rather  absurd  for  any  one  to  describe  as  a  private  dwelling-house, 
and  I  am  glad  to  see  that  nol)0(ly  does  so  describe  it;  it  is 
described  in  the  attidavit  as  a  corrugated  iron  building,  not  in  any 
way  connected'with  the  dwelling-house,  or  so  situated  at  present 
as  possibly  to  lie  used  for  a  private  dwelling-house.  The  lessee^ 
says  it  has  been  Imilt  as  an  addition  to  the  house  which  is  in- 
tended to  be  used  as  an  art  studio  for  ladies.  There  is  no  question 
that  it  has  been  erected  for  that  pur])ose,  and  not  for  a  private 
dwelling-house.      ft  has    lieen    argued    that    tliis  l)uilding,    being 

within  the  same  curtilage  as  the  house,  must  be  treated  as 
[*  .'^)60]    *  ap])urtenant  to  tlic.  dwelling-hou.se,  and   forming  ])art  of" 

it,  in   the  same  way  as  a  billiard-}-oom   or  smoking-room 
minht  be.      15ut  this  is  a  thin<>  of  a  totallv  diflerent  character.      It 
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coulil  not  1k'  suggested  that  having  built  a  private  dwelliug-house 
witli  a  garden,  if  y»ni  tlieu  huilt  a  church  or  chapel  at  the  other 
end  of  the  garden,  that  church  or  chapel  would  be  treated  as  a 
]»ortion  of  the  piiviite  dwelling-house,  merely  because  it  lia[tpened 
to  be  within  the  same  curtilage—  it  would  l)e  a  separate  erection 
and  not  a  pi'ivate  dwelling-house.  It  is  in  my  o])inion  a  clear 
l)reach  of  the  covenant,  and  being  so  I  shall  restrain  the  further 
proceeding  with  its  construction,  which  is  all  I  think  it  right  to 
order  now,  though  if  it  is  not  taken  away  altogether  before  the 
trial  of  the  action  [  may  order  it  to  l)e  taken  away  then.  The 
lessee  has,  T  think,  a  right  to  convert  the  Imilding  if  she  can  into 
a  fair  and  reasonable  adjunct  to  the  private  dwelling-house;  that 
is  the  reason  I  do  not  now  grant  the  mandatory  injunction  asked 
for.  I  shall  not  grant  any  injunction  against  the  defendant  Har- 
land, and  his  costs  and  the  costs  of  all  other  parties  will  be  costs 
in  the  action. 

ENGLISH   NOTES. 

Tlu!  geuend"  rule  laid  down  in  Pntnian  v.  Horland  that  a  purchaser 
is  aft'ectod  with  notice  of  what  lie  would  have  discovered  in  investigat- 
ing the  usual  title  was  well  established  by  earlier  decisions.  See 
WiUoit  V.  llnvt  (ISGo),  L.  11.  1  Ch.  463,  14  L.  T.  (X.  S.)  499;  Rohsoii 
V.  Flifjht  (18()o),  4  D.'  (1.  .r.  &  Sm.  008. 

TIic  case  is  cited  as  a  ruling  case,  not  oidy  on  account  of  the  clear 
statement  of  the  law  and  the  distinction  between  notice  of  deeds  which 
must  necessarily  affect  the  title,  and  of  those  which  need  not  necessarily 
affect  it,  but  also  because  of  its  application  to  leaseholds  coming  within 
the  provision  of  the  Vendor  and  Purchaser  Act,  1871.  sect.  2,  that,  in 
the  absence  of  express  contrary  stipulation,  each  contract  sludl  imply  that 
the  purchast^r  shall  not  require  evidence  of  tlie  lessor's  title.  Apart 
from  authority,  it  would  seem  (piestionable  whetluu"  tlie  doctrine  as 
to  constructive  notice  through  not  investigating  title  should  apply  to 
a  leasehold  within  this  Act.  To  hold  that  it  does  apjilv  seems  to 
make  that  statute  imply  a  forni  of  eoutract  wdiich  the  Courts  hold  it 
is  negligent  for  a  ])urchaser  to  ado])t.  On  the  other  hand  if  it  had 
been  held  that  the  doctrine  of  notice  from  not  investigating  title  did 
not  apply,  a  lessor  or  former  owner  might  be  deprived  of  a  right  appear- 
iug  on  a  recent  title  deed. 

It  is  also  to  be  noticed  that  Patman  v.  Harland  was  decided  in 
1881,  and  therefore  Ijefore  the  passing  of  the  Conveyaufing  Act,  188L'  ; 
sect.   .*>  of    wliich    provides   that    a   ])nrcli;iscr   shall    not   be   affected    bv 
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constructive  notice  of  anything  unless  it  is  within  his  own  knowledge; 
or  would  have  come  to  his  knowledge  if  such  incjiiiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been  made  by  him  (U-  his 
agent. 

PctmiDi  V.  Ihirlnml  lias,  however,  Ix-en  followed  by  the  Court  of 
Appeal  in  cases  since  the  Act  of  1S(S2,  see  liiiraij  v.  Odhshcffo,  1897. 
2  Q.  r..  218,  G6  L.  J.  Q.  B.  544.  76  L.  T.  632,  45  W.  K.  69,  an  import- 
ant case  as  to  constructive  notice.  In  this  case,  the  ]iui-cliaser  jmrchased 
an  underlease  for  eighteen  and  three-fourths  years  untU-r  a  contract 
which  gave  no  special  power  to  investigate  the  iinderlessor's  title,  and 
therefore,  untler  sect.  3,  sub-sect.  1,  of  the  Conveyancing  Act  of  1881. 
extending  to  underleases  the  j^rovision  of  the  Vendor  and  Purchaser 
Act,  1874,  he  could  not  investigate  the  underlessor's  iirlc  It  ap- 
lieared  that  the  purchaser  of  the  underlease  intended  to  spend,  and 
did  spend,  £500  on  the  property.  It  appeared  subsequently  tliat  the 
original  lease,  which  was  for  twenty-one  years,  contained  a  covenant 
against  assigning  without  licence,  and  on  the  original  lessor  claiming 
to  I'e-enter  for  breach  of  this  covenant,  an  ap[)lication  was  made  to 
ihe  Chancer}-  Division  for  relief  against  the  fm-feiture.  under  the 
powers  conferred  by  the  Conveyancing  Act,  1881,  sect.  14  and  sect.  4 
of  the  amending  Act  of  1892  (o^)  &.  5(5  Vict.  c.  13). 

The  Court  of  Appeal  held  that  the  ])urchaser  of  the  underlease  had 
been  guilty  of  such  negligence  in  entering  into  his  contrac^t  without 
excluding  the  ])rovision  insect.  3.  sub-sect.  1,  of  the  Conveyancing  Act, 
1881,  by  which  he  was  ])recluded  from  investigating  the  title,  that 
relief  against  the  torfeiture  should  not  be  granted  to  him.  IvKiisv.  L.  d., 
in  giving  judgment,  said,  '"'as  pointed  out  in  Patiiuiii  v.  Harland  (17 
Ch.  D.  353),  that  (?'.  e.  not  investigating  the  lessor's  title)  is  n^asonabh; 
where  a  man  is  taking  a  mere  occu])atiini  lease;  but  if  he  is  intending  ro 
■spend  money  on  the  premises,  for  instance,  if  he  is  taking  a  l)uilding 
lease  for  a  thousand  years,  would  it  be  ratitnial  or  reasonahlf  in  Iiim  to 
ado[)t  that  statutory  form  of  contract.  The  answer  is.  No,  he  ought  to 
say, '  Xotwithstandi  ng  that  statute,  I  must  have  a  reasonable  production  of 
the  docnmrnts  n-lating  to  the  title.'  .  .  .  '  Constructive  notice  then  is 
exactly  the  sann'  thing  as  express  notice  for  any  purpose  w(^  have  to  deal 
with.  Here  is  a  gentleman  proposing  to  take  an  underlease  and  bargain- 
iiigthat  he  would  not  in vestig.ate  the  title  although  he  was  going  to 
.s])end  moiiey  on  the  property.  I  think  I  might  stop  there  and  say 
that  he  has  no  case."  "  In  Mogridf/e  v.  Clapp  (C.  A.),  1892,  3  Ch.  .382, 
61  L.  J.  Ch.  534,  67  L.  T.  100.  40  W.  K.  6<;3.  the  d.-cision  in  Patman 
V.  Harland  had  been  approved  of  by  the  Court  of  A{)peal.  In  this 
<;ase  a  Ijuilding  lease  for  nin(;ty-nine  years  was  granted  by  a  person 
purporting  to  demise  as  absolute  owner,  atid  it  turned  out  that  he  was 
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on]y  tenant  l)y  the  curtesy  that  tlie  property  had  helonged  to  his  wife 
in  fee  uiiilci'  a  will,  and  that  there  were  wn  trustees  of  it. 

It  was  held  hy  the  <'oui-tof  Ajipeal.  athrniing  Mr.  duslice  IvKKKWHit, 
that  on  the  authority  of  I'ntvuui  \ .  Ildrhmd,  the  lessee  had  construc- 
tive notice  tliat  tlie  lessor  had  only  an  estate  hy  the  curtesy,  and  also 
of  the  will  nnder  which  his  estate  was  taken,  but  that  there  might 
have  been  trustees  for  the  pur[)ose  of  the  Settled  Land  Act,  and  that 
the  lessor  might  have  granted  the  leas(>  under  the  ])royisions  in  that 
Act,  and  that  the  lease  was  tliei'efore  to  be  taken  as  valid  under  those 
powers,  and  the  lessee  was  not  affected  with  notice  that  there  were 
no  trustees. 

Mogrldffe  v.  (lapp  is  important  both  as  eonfirniiiig  the  decision  of 
Patmnii  V.  Harhdul,  and  also  as  showing  that  the  Courts  are  unwilling- 
to  affect  a  jiurehasei-  from  a  tiMiant  for  life  with  coustnictive  notice  of 
any  omission  by  him  to  observt;  the  conditions  imposed  b}'  the  Settled 
Land  Acts  nnder  sect.  45  of  the  Settled  Land  Act  of  18S2.  the  tenant 
for  life,  Itefore  granting  a  building  lease,  is  bound  to  give  notice  to  tlu' 
trustee  of  the  settlenn-nt;  but  the  lessee  or  purchaser  is  not  liound  to 
see  that  notice  is  given. 

And  LiXDLEY,  L.  J.,  said,  **  Even  if  the  plaintiff  had  known  that 
there  were  no  trustees,  it  w"ould  not  follow  that  his  title  would  be  bad. 
Of  course  if  the  jdamtiff  had,  by  conniving  at  a  breaeli  of  trust,  done 
the  remainderman  an  injury,  he  would  personally  be  liable  to  him  for  it; 
but  even  then  a  jiurehaser  from  him  would,  I  think,  be  safe.'  Fatnian 
V.  JIai'laiid  has  been  approved  of  in  other  cases,  see  In.  re  Cox  &  Aleve's 
Contract,  189J,  2  Ch.  109,  ami  GainsboroiKjh  v.  Wcitcomhe  Terrn 
Cottn  Clay  Co.  (1885;,  5.3  L.  T.  116,  54  L.  J.  Ch.  1»<.)1 ;  Qnyuham  v. 
Skipper  (1885),  53  L.  T.  940,  which  last  three  mentioned  cases,  how- 
ever, did  not  turn  on  the  jjrovisions  t)f  sect.  2  of  the  Vendor  and  I'lir- 
chaser  Act.  1874.  .u-  sect.  3  of  the  Conveyancing  Act.  1881. 

A  disti tuition  is  taken  in  the  cases  when  land  is  the  subject  of  a 
statutory  register,  and  when  it  is  not,  if  the  question  is  between  a 
subsequent  jmrchaser  taking  under  a  duly  registered  deed,  and  a  prior 
e<piitable  owner  taking  nnder  an  unregistered  deed.  In  the  recent 
case  of  Olli'er  v.  H'mtnn.  (hifivi.  p.  764),  Rom?:r,  J.,  di.stinguished 
A(/r'f  B'tnk  V.  Barrij  fp.  784,  poiit'),  on  the  ground  that  it  related  to 
land  subject  to  a  register;  and  it  is  to  be  observed  that  in  Potman 
V.  Harlmid,  the  land  was  not  subject  to  any  statutory  register.  In  the 
notes  to  .Afjra  Bonk  v.  Barrij  (p.  784,  post),  the  position  is  discussed 
of  a  person  taking  under  a  registered  deed,  land  subject  to  statutory 
]tr(Jvision  as  to  registry,  when  a  claim  is  made  to  postpone  him  for 
negligence  or  notice  to  an  encumbrancer  under  an  unregistered 
deed. 
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Assuming  that  the  decisions  are  con-tH-.t.  uitli  respect  to  hind  not 
subject  to  a  register,  that  a  purchaser  of  a  lease  is  affected  with  notice  of 
the  lessor's  title,  it  still  seems  an  hardship  that  if  a  purchaser  adopts 
a  form  of  contract  which  the  Legislature  has  declared  to  be  binding  on 
vendor  and  purchaser,  unless  they  ex])ressly  exclude  the  operation  of 
the  Act,  the  Courts  should  hold  that  the  purchaser  acts  so  negligently 
and  unreasonably  that  he  loses  any  claim  to  that  relief  against  a  for- 
feiture which  is  provided  for  reasonable  persons.  Jmra//  v.  (kikslii'lte, 
1897,  2  Q.  B.  '218,  60  L.  J.  (,).  15.  544,  76  L.  T.  632,  45  W.  K.  69. 

Tlie  position  is  the  more  curious  inasmuch  as  the  Act,  by  sect.  i>, 
uuthorises  trustees  to  buy  without  excluding  tlie  2nd  section,  and  the 
doctrine  of  notice  from  negligence  in  not  making  inquiries,  on  the 
theory  that  thu  purchaser  abstained  from  incjuiry  jiurposcly  to  avoid 
notice,  though  later  cases,  cited  Infra,  qualify  this. 

The  authority  frequently  referred  to  is  Jones  v.  Sinifh  (1841), 
1  Jfai-e.  43;  LiNDLKY,  L.  J.,  referring  to  this  in  tlic  ruliug  case  of 
Biilleij  V.  Barnes  (see  18  K.  C.  \).  519),  says,  ■•  In  tlie  celebrated  judg- 
ment of  Yice-Chancellor  Wigram,  in  Jones  \.  Sniifh,  tin-  cases  of 
•constructive  notice  are  reduced  to  two  classes:  the  first  com]»rises  cases 
in  which  a  purchaser  has  actual  notice  of  some  defect,  iiujuiry  into 
which  would  disclose  others,  and  the  2nd  com])rises  cases  in  wliicli  a 
](urchaser  has  purposely  abstained  from  making  in(piiries  for  fear  he 
should  discover  something  wrong."  The  Yk.'k-Chancklj.ou  proceeds 
(at  page  i>^)  in  the  report  in  1  Hare),  aft(!r  the  passage  referred  to  by 
LlN'DLEY,  L.  r).,  '•  If,  in  short,  tliere  is  not  actual  notice  that  the 
■{)roperty  is  in  some  way  affected,  and  no  fraudulent  turning  away  from 
ii  knowledge  of  the  facts  wliich  tlie  yv.y  (jrstoe  would  suggest  to  a 
])rudent  mind  ;  if  mere  want  of  caution,  as  (list iuguislied  fnuu  fraudu- 
lent an<l  wilful  Idiuduess,  is  all  that  can  be  iuiputed  to  the  purchaser, 
llu're  the  docti'iue  ui  constructive  notice  will  n<it  a[)ply  ;  there  the 
])urch;iser  will  in  equity  be  considei-ed,  as  in  fiict  he  is,  a  Ixma  jid:' 
purchaser  without  notice." 

A  similar  coiichision  seems  to  Ix;  supported  by  the  cases  whicli  are  di>- 
I'ussed  by  Fry,  L.  J.,  in  the  ruling  case  of  Xortherv  Coi/iitirs  of  Kikj- 
lanil  Fire  Insurance  Co.  v.  W/iipjj,  reported  in  full  in  10  11.  ( ■.  516, 
.see  [»p.  488-492,  in  the  report  in  26  Ch.  1).  482,  and  pp.  5L'()  527,  where 
Pry,  L.  J.,  delivering  the  judgment  of  the  Court  of  A|ipeal,  examines 
several  old  cases  in  order  to  determine  what  amount  of  negligence  will 
postpone  the  holdei'  oi'  a  legal  estate;  that  case  involved  directly  only  a 
question  of  negligence  of  a  mortgagee  in  allowing  deeds  to  go  out  of 
his  possession,  but  the  Judge  discusses  the  doctrine  of  negligejice  in 
not  inquiring  for  deeds  and  investigating  title,  and  adopted  the  state- 
ment of  the  law  by  Lord  Sei.borxk,  in  A[/ra  Bank  v.  llnrnj  (l"ir4,) 
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L.  R.  7  H.  L.  135,  157  (p.  805,  post),  in  tlic  words  following:  '•  It  has 
been  said  in  ai-gunient  that  investigation  of  title  and  inquiry  after 
ileeds  is  the  'dnt}'  of  a  inu'chaser,  but  this,  if  it  can  properly  be  called 
a  dut}',  is  not  a  duty  owing  to  the  p(xssible  holder  of  a  latent  title  or 
security.  It  is  merely  the  course  which  a  man  dealing  bona.  Jide  in 
the  proper  and  usual  manner  for  liis  own  interest  ought  by  himself  or 
liis  solicitor  to  follow  with  a  view  to  his  own  title  and  his  own  security. 
If  he  does  nut  f<dlow  that  course,  the  omission  of  it  may  be  a  thing 
re([uiriug  to  be  accounted  for  or  explained.  It  may  be  evidence,  if  it 
is  not  explained,  of  a  design  inconsistent  witli  /)(>?id  p'c/e  dealing,  to 
avoid  knowledge  of  the  true  state  of  the  title.  What  is  a  sufiicient 
explanation,  must  always  be  a  (juestion  to  be  deciih'd  with  reference  to 
the  nature  and  circumstances  of  each  particular  case;"  as  stated  in 
these  cases,  the'cquitable  doctrine  of  constructive  notice  would  seem  not 
to  go  further  than  the  common-law  doctrine  of  inferring  iiwii  Jidrs. 

Tljoy  show,  however,  that  where  a  person  has  obtained  a  legal  estate, 
and  in  the  case  of  land  in  a  registered  county  of  a  registered  conveyance, 
a  greater  amount  of  negligence  must  be  sliown  to  postpoue  him  to  an 
equitable  or  unregistered  interest  than  would  be  lU'cessary  in  the  case 
of  an  equitable  one. 

In  Batrliffe  v.  Barnnrd  (1871).  L.  1\.  0  C\\.  (;52.  19  W.  U.  ;540, 
relating  to  land  not  subject  to  any  register,  a  prior  equitable  mortgagee 
<daimed  that  a  subsequent  mortgagee  who  had  obtained  the  legal  estate 
Avirhout  notice  should  be  post[)oned  by  constructive  notice  because  his 
sdlicitm-  had  not  examined  a  [)arcel  of  deeds  which  purported  to,  but 
did  not  contain  all  the  deeds,  Lord  Justice  James  said,  "The  Lord. 
Justice  TruNKU  has,  in  Ilaiifx.  Elines,  2  D.  Y.  &  J.  578,  7  Jur.  (N.  S.) 
I'OO,  (■nt'ur(-e(l  the  only  principle  upon  which,  in  this  Court,  a  man 
will  have  his  legal  security  taken  away.  He  must  have  been  guilty 
■of  fraud  or  of  that  wilful  negligence  which  k*ads  the  Court  to  conchnh' 
that  he  is  an  accomplice  in  fi'aud." 

In  the  most  recent  case,  howescr.  of  OVircr  v.  Hintoii.  18'.)9.  '2  Ch. 
264.  68  L.  J.  rh.  58;>.  48  W.  W.  :!.  81  L.  T.  212,  the  Court  of  Appeal, 
affirming  the  judgment  of  IJoiMKi;.  J.,  refen-cd  to  ;ind  disapproved  of 
this  passage' of  the  judgment  <»f  J  a:mks.  L.J.  TiiNDi.KV.  M.  H.  sjiid: 
''He  (the  purcliaser's  agent)  inquired  jilx.ut  the  title  deeds  and  was 
told  b\-  Hill  (the  mortgagor)  that  they  were  in  his  possession,  l)nt  that 
they  would  not  be  delivered  up  to  th<'  purchaser  because  they  ndated 
also  to  other  ])roperty.  No  abstract  ot"  title  was  asked  for  or  deli\ered, 
and  no  further  inquiry  was  made.  .  .  .  Can  a  person  whose  agent  acte<l 
in  this  way  be  regarded  as  a.  I)()}id  fide  jaircha.ser  for  value  witliout 
notice  who  is  entitlecl  to  the  protection  of  tin-  legal  estate?  To  allow  a 
])urchaser  who  acts  with  such  gross  candessness  to  de[)ri\'e  a  prior  inno- 
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cent  mortgagee  of  her  priority  would  be  the  greatest  injustice.  Nonc^ 
of  the  cases  which  have  been  cited  really  assist  the  defendant,  with  tin- 
exception  of  Ratcliffe  v.  Barnard,  L.  R.  6  Ch.  652.  The  actual  de- 
cision in  that  case  was,  I  think,  perfectly  right;  l»ut  I  tliiiik  that 
. I  AMES,  L.  J.,  went  too  far  in  the  language  wliicli  ho  used,  lie  said 
(L.  R.  ()  Ch.  Ai^p.  652),  TuKNEi:,  L.  d.,  -lias  in  Jlavt  v.  JC/iix's.  2 
1).  ]•".  (N:  .1.  57<S,  expressed  the  only  jjrinciplc  upon  which  in  this  ('ourt 
a  man  will  have  his  legal  security  taken  awa3^  He  must  have  been 
guilty  of  fraud  or  of  that  wilful  negligence  which  leads  the  Court  ti> 
conclude  that  he  is  an  accomplice  in  the  fraud.  If  a  man  abstains  from 
inquiry  under  such  circumstances  that  the  Court  will  infer  tliat  lie 
abstained  in  order  to  deprive  himself  of  knowledge,  then  he  will  not  be 
allowed  to  hold  the  property,  merel}-  because  lie  did  not  inquire.'  I 
am  not  prepared  to  go  to  that  length,  and  T  do  not  think  what  Jamks, 
L.  J.,  said  is  justified  by  the  case  of  Jfuiif  v.  Ehnes  (siijira)  to  wliieh 
he  referred.  In  that  case  and  also  in  Hcirift  v.  Loosrnifiri',  9  Hare.  !  t'.). 
21  L.  J.  Ch.  69,  it  was  said  that  to  deprive  a  man  of  the  protection  of 
the  legal  estate  he  must  have  been  guilty  of  either  fraud  or  gross  aiid 
wilful  negligence.  To  dejirive  a  purchaser  for  \alue  williout  notice  of 
a  prior  encumbrance  of  the  protection  of  the  legal  estate  it  is  not,  in 
my  o])inion,  essential  that  he  should  have  been  guilt}-  of  fraud;  it  is 
sufficient  that  he  has  been  guilty  of  such  gross  negligence  as  would 
render  it  unjust  to  deprive  the  prior  eiuuiinbraucer  of  his  j)riority." 

This  carries  the  doctrine  also  beyond  that  in  Jones  v.  Siii.ith  (supra)'; 
see  the  report  in  1  Hare,  at  p.  71.  in  1S41,  Vice-Chancellor  Wigkam 
says:  ••' T  may  observe  that  the  distinction  between  negligence  and 
niahi  fit/es  is  now  firmly  established  at  law.  "(iross  lU'gligence  (says 
Lord  Dk.nmax  in  Goodman  v.  //nrrc//,  4  Ad.  t\:  Ell.  S76)  may  be  e\i- 
denc(!  of  D/a/ii  fides,  but  it  is  not  tlie  same  tiling.  A\'e  Iiave  sliakiMi  oif 
the  last  remnant  of  the  contrary  iloctrine.''  The  docti-ines  of  law  and 
e(|iiity  ujion  this  ])oint  ought  to  be  concurrent.*'  As  to  this  see  the 
case  of  Enqlisli  ond.  ScotfisJi  MorranfUc  Jnresfinoif  Co.  v.  Bruntoii 
(C.  A.),  1892.  2  <>.  r..  7(>(».  r.7  L.  T.  dOC.  41  W.  \\.  i;!;5.  where  Lord 
K.SHKi;.  M.  II.,  .says:  "'The  doctrine  of  constructive  notice  is  wholly 
e(]uitable:  it  is  not  known  to  the  common  law.  There  is  an  infer- 
ence of  fact  known  to  common  lawyers  which  comes  scuiiewliat  near 
to  it.  When  a  man  has  statemimts  made  t<>  him.  or  has  hnowledge  of 
facts  which  rlo  not  expressly  tell  him  of  sonu.'thing  which  is  again-,! 
him,  and  he  abstains  fi'om  making  further  in(|uiry  because  he  knows 
what  the  result  would  be  —  or,  as  the  phrase  is,  he  '  wilfully  shuts  his 
eyes'  —  then  .ludges  are  in  the  habit  of  t(dling  juries  that  they  may 
infer  that  he  di<l  know  what  was  against  him.  1)  is  an  inference  of 
fact   drawn    becaus(!    vou   cannot  look   into  a   man's  mind,  but   you   can 
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infer  from  his  cuiHluct  whether  lie  is  speaking  truly  or  not  when  he 
says  he  (lid  not  know  of  particular  facts.  There  is  no  qnestinn  ><{ 
-constructive  notice  or  constructive  knowledge  involved  in  that  inl'er- 
ep.ce;  it  is  actual  knowledge  which  is  inferred.  Constructive;  notice 
or  knowledge,  as  I  have  said,  is  an  ecpiitahle  doctrine  wholly;  it  is  a 
-doctrine  not  known  to  the  common  law,  hut  it  must  now  be  dealt  with 
and  acknowledged  by  the  Courts  whi(;h  administer  the  common  law. 
Ir  is,  therefore,  necessary  tor  us  to  see  how  far  the  doctrine  extends, 
;iiul  is  to  be  carried  out.  and  to  consider  its  natun;  and  limits  as  hiid 
down  by  the  Judges  who  invented  and  have  applied  it.  Of  late  years 
after  the  doctrine  had  been  invented  and  [lut  into  form,  the  Cliancerv 
-Judges  saw  that  it  was  being  carried  much  farther  than  had  becMi 
intended,  and  they  declined  to  carry  it  farther.  In  a  series  of  cases 
Lords  CoTTKXHAM,  Lyndiiurst,  and  Ci;anw(»ktii,  Lord  Justice 
TiJJXEK,  and  the  late  Master  of  the  Kolls,  8ir  George  Jessel,  have 
j;aid  that  the  doctrine  ought  not  to  be  extended  one  bit  fartlier;  all 
the  Judges  seem  to  have  agreed  upon  that.  In  Alien  v.  Seckltani.  I  L 
Ch.  D.  790,  I  pointed  out  that  the  doctrine  is  a  dangerous  one.  It  is 
•contrary  to  the  truth.  It  is  wholly  foumled  on  the  assumption  that 
a  man  does  not  kiK>w  the  facts;  and  yet  it  is  said  that  constructively  he 
■<!oes  know  them."  This  agrees  with  the  dlHa  in  other  cases  that  what 
may  be  called  the  advancf.'d  doctrine  in  equity  of  constructive  notice  is 
•<listinct  from  the  inference  of  knowledge  in  common-law  transa-'tions. 
Thus  it  has  been  said  constructive  notice  does  not  apjtly  to  commercial 
tran.sactious.  See  MancJicster  Ti'uxt  Co.  v.  Furiieas  (Q.  A.),  1895.  "1  Q. 
r..  r,39,  G4  L.J.  Q.  B.  76G,  73  L.  T.  110,  44  W.  R.  17S,  or  to  negoti- 
tible  instruments,  see  per  Lord  Hersciiell  in  London  Joint  Stork 
Banl-lng  Co.  v.  Simmons,  1892,  App.  Cas.  201,  61  L.  J.  Ch.  723,  66  L. 
T.  625,41  W.  R.  108,  but  that  "regard  to  the  facts  of  which  the 
taker  of  such  instruments  had  notice  is  most  material  in  considering 
whether  he  took  in  good  faith."  .  .  ,  '-The  taker  of  the  instrument  is 
not  acting  in  good  faith  if  he  shuts  his  eyes  to  the  facts  presented 
to  him." 

However  whether  the  equitable  (h.ctriiie  of  constructive  notice  was 
or  not  in  its  origin  similar  to  the  (tommon-law  doctrine  of  inferring 
mala  fides,  it  must  be  taken  as  established  befor(>  the  Convevancin<r 
Act  of  1882  as  an  arbitrary  rule  iliut  neglect  to  make  su<'h  inquiries 
as  woidd  as  a  matter  of  prudence  be  done  by  men  of  business  gave 
constructive  notice  of  what  could  have  been  discovered  by  such  in- 
([uiries,  and  that  neglect  to  investigate  the  usual  title  to  land  on  a 
purchase  brought  a  purchaser  within  this  rule.  That  a  greater  amount 
<.f  negligence  is  required  to  postpone  a  person  having  a  legal  title 
Ihau  an   equitable   title,  or   in  case  of    land  subject    to   a   register  or 
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unregistered  title.  But  tlu^  case  of  Patman  y.  Harland  decides 
that  the  jjrovisions  of  tlie  Vendor  and  Purchaser  Act  of  1874,  that  in 
absence  of  contract  a  purchaser  shall  not  be  entitled  to  investigate  the 
lessee's  title,  have  not  altered  the  old  rules,  and  the  decision  has  been 
followed  and  approved  of  by  the  Court  of  Appeal. 

Probably  if  the  evidence  of  conveyancers  were  taken,  the}'  would 
unanimously  declare  that  both  since  and  before  the  Vendor  and  Purchaser 
Act  of  1874,  it  was  the  custom  of  prudent  men  of  business  to  waive 
investigation  of  the  lessor's  title. 

The  Vendor  and  Purchaser  Act  of  1874,  sect.  3,  replaced  by  sect.  15 
of  the  Trustee  Act,  1893,  expressly  authorised  trustees  to  sell  or  buy 
without  excluding  the  application  of  the  second  section  of  the  Act 
precluding  investigation  of  the  lessor's  title  :  see  also  sect.  60  of  the 
Conveyancing  Act,  1881. 

It  may  still  be  open  to  a  purchaser  to  argue  that  he  is  protected 
from  constructive^  notice  of  a  defect  in  the  vendor's  title,  when  there  is 
evidence  that  that  title  has  been  subject  to  frequent  sales,  and  is  v.-ell 
known,  though  probably,  if  a  defect  were  disclosed,  the  Court  would 
judge  from  the  result  and  not  protect  him. 

It  has  been  held  that  when  a  purchase  is  of  very  small  value  to 
waive  the  investigation  of  the  usual  title  is  not  contrary  to  what  would 
be  done  as  a  matter  of  prudence  by  men  of  business  in  similar  cases, 
and  that  a  purciiaser  is  not  in  such  case  affected  with  notice  of  what 
he  might  have  discovered  by  investigating  a  forty  years'  title.  See 
Hanter  v.  Walten^  (1871),  L.  K.  7  Ch.  75,  11  Eq.292,  24  L.  T.  276, 
25  L.  T.  705. 

The  actual  decision  in  Patman  v.  Ihirland  was  that,  notwithstand- 
ing the  Vendor  and  Purchaser  Act  of  1874,  a  [)urchaser  of  a  lease  is 
affected  b^'  notice  of  the  lessor's  title,  but  the  law  as  laid  down  in  the 
case  extends  to  the  rule  that  in  all  cases  a  purchaser  of  land  is  affected 
with  notice  of  what  he  would  have  discovered  if  he  had  investigated 
the  ''usual  "  title. 

What  is  the  "usual  title"  to  some  extent  depends  on  what  is  pur- 
chased, f'.g.  in  the  case  of  an  advowson  the  usual  title  is  a  title 
shown  for  one  hundred  years  or  three  presentations. 

The  ordinary  rule  in  case  of  purchases  of  land  before  tlx^  Vendor  and 
Purchasei-  Act  of  1874,  was  that  a  purchaser  might  require  a  sixty  years' 
title  at  least.  Sect.  1  of  that  Act  enacts  that,  "In  the  completion  of 
any  contract  of  sale  of  land  made  after  the  31st  day  of  December,  1874, 
and  subject  to  any  stipulation  to  the  contrary,  in  the  contract  forty 
3'ear3  shall  be  substituted  as  the  period  of  commencement  of  titlfr 
which  a  purchaser  may  recpiire  in  place  of  sixty  years,  the  present 
jteriod    of    such   commencement j   nevertheless   eai-lier   title   than  f'irty 
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years  may  be  required  in  cases  similar  to  those   in  wliirli  carlior  title 
than  sixty  years  may  now  be  required." 

It  has  been  seen  that  in  Patman  v.  Harland  it  was  held  that  the 
provisions  in  the  Act  that  a  purchaser  should  not,  in  the  absence  of 
express  stipulation,  require  the  lessor's  title,  did  not  protect  him  fronj 
constructive  notice  of  it.  There  has  not  been  an  express  decisit)n 
whether  the  ''usual  title"  now  to  be  investigated  is  forty  or  sixty 
years,  bat  there  are  clear  dicta  that  it  is  forty  years  only.  See  the 
judgment  of  North,  d..  in  Re  Cox  &  Neve's  Contract,  1891,  -J  Ch.  109, 
where  he  says:  "  If  a  purchaser  chooses  to  take  property  with  a  thirty- 
eiglit  years'  title  without  going  any  further  back,  he  has,  in  my  opinion, 
constructive  notice  of  that  which  he  would  actually  have  known  if  he 
had  required  a  forty  years'  title  to  be  shown,  and  had  investigated  the 
title  during  that  period.  And  when  I  say  a  forty  years'  title,  I  mean. 
a  title  deduced  for  forty  years,  and  for  so  much  longer  as  it  is  necessary 
to  go  back  in  order  to  arrive  at  a  point  at  which  the  title  can  properly 
.commence.  The  title  cannot  commence  in  nubibics  at  the  exact  point 
of  time  which  is  represented  by  three  hundred  and  sixty-five  days 
multiplied  by  forty." 

The  Vendor  and  Purchaser  Act,  1874,  sect.  2,  sub-sect.  2,  enacts, 
"Recitals,  statements,  and  descriptions  of  facts,  matters,  and  parties 
contained  in  deeds,  instruments,  Acts  of  Parliament,  or  statutory 
declarations,  twenty  years  old  at  the  date  of  the  contract,  shall,  unless 
and  except  so  far  as  they  shall  be  proved  to  be  inaccurate,  be  taken  to  be 
sufficient  evidence  of  the  truth  of  such  facts,  matters,  and  descriptions." 

It  has  not  yet  been  decided  iiow  far  a  purchaser  may  rely  on  this 
to  exclude  the  doctrine  recognised  in  Patman  v.  Harland,  that 
notice  of  a  deed  is  notice  of  its  contents  if  it  necessarily  forms  part  of 
the  chain  of  title;  but  there  has  been  an  important  decision  of  the 
Court  of  Appeal  affirming  the  doctrine  laid  down  in  Patman  v. 
Harland,  that  the  doctrine  of  notice  does  not  a[)ply  wlieu  the  deed 
need  not  necessarily  affect  the  title  and  the  purchaser  is  informed  it 
does  not.  See  English  &  Scottish  Mercantile  Investment  Co,  v. 
Brunton,  1892,  2  Q.  B.  700. 

There  are  several  cases  in  which  constructive  notice  is  imputed  to 
a  purchaser;  many  of  them  are  discussed  by  the  Judges  in  the  case 
of  Jones  v.  Smith,  1  Hare,  at  p.  58,  that  a  purchaser  who  has  actual 
notice  of  an  instrument  affecting  the  title  has  constructive  notice  of 
all  other  instruments  to  which  an  examination  of  the  facts  would  have 
led  him:  see  p.  62,  in  the  report  of  1  Hare,  that  notice  of  a  lease  is  as 
between  the  purcliaser  and  the  lessee,  where  the  purchase  is  completed 
notice  of  the  terms  of  the  lease.  Hanban/  v.  Litchfield,  2  .Mvl.  &  K. 
633,  3  L.  d.  Ch.  49. 
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But  as  between  the  vendor  and  purcliuser  Lfforo  completion,  the 
doctrine  does  not  prevent  tlie  purcliaser's  taking  objections  to  the  title 
by  reason  of  some  unusual  stipulation  in  tin;  lease,  unless  the  inirclia.ser 
before  signing  the  contract  had  an  opportunity  given  him  of  insiicctii  g 
the  lease.  Rwce  v.  Ben-idge  (1888).  20  Q.  B.  D.  523,  57  L.  .J.  (1i. 
2{^o,  58  L.  T.  836,  36  W.  II.  517,  54  L.  T.  IDO:  He  W'hlfr  A-  Sanfh 
(1896),  1  Ch.  637. 

Kotice  that  the  land  purchased  is  in  the  <iccupatioii  oi'  some  jK'rson 
has  been  held  to  be  notice  of  the  claims  of  the  occupier.  Jones  v.  Smith 
(1  Hare,  on  p.  60),  and  Mum.ford  v.  Stohwasscr  (1874),  L.  R.  18  E(]. 
556,  43  L.  J.  Ch.  694,  30  L.  T.  859.  L'2  W.  B.  833,  as  between  tlu- 
vendor  and  purcliaser,  this  does  not  prevent  the  ])urchaser  taking  an 
objection  before  comjjletion  of  his  purchase  on  the  ground  of  such 
claim.  CabaUero  v.  Henty  (1874),  L.  R.  9  Ch.  447,  43  L.  J.  Ch.  <;35. 
30  L.  T.  314,  22  W.  E.  446. 

Courts  of  Equity  have  made  for  convenience  an  excejition  to  tlif 
rule  that  a  puichaser  shall  have  notice  of  a  trust  fr<<m  circumstances 
that  will  put  him  ou  inquiry  in  the  case  of  conveyances  and  mortgages 
and  transfers  to  trustees  as  joint  tenants.  See  the  case  of  llarvvin  and 
Uxhridge,  &c.  By.  Co.  (1883),  24  Ch.  D.  720,  52  B.  J.  Ch.  808.  49  B.  '\\ 
130,  31  W.  R.  857,  where  an  e^iecutrix  transferred  a  mortgage  debt 
without  consideration  to  three  persons  with  a  recital  that  the  testator 
held  the  money  on  an  account  under  which  the  three  transferees  were 
then  solely  entitled,  so  that  the  facts  showed  that  the  testator  of  the  ex- 
ecutrix and  the  three  transferees  must  have  been  trustees.  Mr.  Justice 
Pearson  said:  ••  Every  one  knows  that  when  in  a  mortgage  deed  the 
mortgage  monev  is  stated  to  belong  to  several  persons  on  a  joint  account, 
those  persons  arc  in  ninety-nine  cases  out  of  a  lumdrcd  trustees  of  tlie 
money,  and  yet  the  Court  has  always  resolutely  refused  to  go  behind 
the  recital  or  to  inquii-e  what  the  trusts  are."' 

hi  the  latest  cmsc  dealing  with  this  Jlf  lihiibi'ry  (Did  Ahra Itani's 
Contrnrf.  1899.  2  Ch.  340,  68  B.  J.  Ch.  518,  81  B.  T.  75,  47  W.  B. 
634,  the  actual  trusts  were  iiuidvertently  disclosed  and  Kekkwk  n,  J., 
lield  that  they  were  put  on  the  title.  Tie  said,  '-The  case  of  Iv  re 
Ihirmcn  S:  r.rhrUhie  &  Rirkiiiansirnrth  Ely.  ('<>.  does  not  goxcrn  this 
case  because  there  the  trust  deed  was  not  disclosed.  All  that  was  dis- 
closed was  that  the  testator  was  a  trustee,  and  it  did  not  appear  tliat 
any  persons  other  than  the  testator  ever  had  anything  to  do  with  tlie 
trust.  If  there,  as  here,  the  facts  had  been  disclosed,  it  inight  I'avi; 
been  necessary  notwithstanding  the  reluctance  <»f  1'eai;son.  J.. --a 
reluctance  which  I  also  feel  in  this  case,  —  to  go  into  the  title."' 

Statutes  have  given  trustees  in  all  cases  power  to  give  receipts,  and 
it  would   shorten  abstracts  and   materially  facilitate   dealings  with    veal 
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property,  if  it  wen-  laid  down  that  where  executors  or  trustees  convey 
or  liave  conveyed,  tlie  person  taking  titU^  immediately  or  mediately 
through  them  should  be  i)rotected  from  inquiry  into  the  trusts. 

AMERICAN   NOTES. 

The  American  cases  are  numerous  and  clear  to  the  effect  that  a  purchaser 
of  land  is  charj;od  witli  notice  of  all  recitals  in  the  chain  of  title  through 
which  his  own  title  is  derived.  "  Not  only  is  he  bound  by  everything  stated 
in  the  several  conveyances  constituting  that  chain,  but  he  is  bound  fully  to 
investigate  and  explore  everything  to  which  his  attention  is  thereby  directe<l." 
16  Am.  &  Eng.  Kiicycl.  of  Law.  798,  citing  a  large  number  of  decisions. 

The  .American  doctrine  is  stated  in  this  language:  '•  When  .-i, person  claims 
under  a  deed  which  by  its  recitals  leads  him  to  other  facts  affecting  the  title 
to  the  property,  he  is  presumed  to  know  such  facts ;  for  it  would  be  gross 
negligence  in  him  not  to  make  inquiry  as  to  the  facts  he  is  thus  put  in 
the  way  of  ascertaining."     Jones  on  Real    Property,  sect.  1547. 

And  in  Wade,  Law  of  Notice,  2nd  ed.  sects.  olO,  :3l:3,  it  is  said:  •'  The 
doctrine  embodied  in  the  general  statement  that  a  purchaser  of  realty  takes 
with  notice  of  every  adverse  legal  claim  or  outstanding  equity  disclosed  by 
the  recitals,  contained  in  any  of  the  papers  under  or  through  which  he  traces 
his  title,  is  of  universal  recognition,  both  in  this  country  and  Great  Britain, 
subject,  however,  to  such  refinements  and  modifications  as  the  peculiarities  of 
adjudged  cases  have  from  time  to  time  demanded.  ...  It  is  not  necessary, 
in  order  to  constitute  notice  by  tins  means,  that  the  recitals  in  the  antecedent 
deed  or  other  instrument  through  which  the  title  is  traced  shall  contain  a 
detailed  and  explicit  reservation  of  the  right  or  title  claimed,  in  such  terms 
as  would  dispense  with  further  proof.  It  will  be  sufficient  if  the  party  can- 
not make  out  Ins  title  without  such  instrument,  which  by  its  recitals  leads 
him  to  the  fact  of  which  he  is  to  be  charged  with  notice.  The  reason  alleged 
for  the  rule  is  that  the  purchaser  is  entitled  to  see  all  the  muniments  of  title 
and  therefore  must  be  presumed  to  have  seen  them,  and  to  have  taken  notice 
of  all  their  recitals  which  in  any  way  affect  his  purchase,  as  the  omission  on 
his  part  to  take  such  precautions  would  amount  to  gross  neiJ:ligencp." 

.\  purchaser  who  is  thus  charged  with  constructive  notice  camiot  avail 
himself  of  the  fact  that  he  had  not  read  the  deeds  and  consequently  had  no 
actual  notice.  ]Vailcs  v.  ( 'oopr?-,  2A  Mississippi,  "208;  Xelsnti  v.  Alh'n,  1 
Yerger  (Tenn.),  360.  In  Wixemnn  v.  Hutchinson,  20  Indiana,  40,  it  was  held 
that  a  purchaser  is  chargeable  vi'ith  notice  of  a  fact  recited  in  a  deed  in  his 
chain  of  title,  although  he  may  not  have  actually  examined  the  deed,  and  it 
nuiy  not  have  been  recorded.  The  Court  said  :  ■•  The  defendant,  llemlinger, 
was  bound  to  notice  the  recitals  in  the  deed  from  Simpson  to  Wiseman,  not 
becau.se  that  deed  was  recorded.  l>ut  because  she  claimed  through  it.  That 
deed  constitutes  a  part  of  her  chain  of  title,  and  she  was  bound  to  know  its 
contents  and  recitals,  whether  it  was  recorded  or  otherwise." 

\  declaration  in  a  deed  of  conveyance  that  the  purchase  money,  or  any  part 
thereof,   remains   unpaid  is   notice  of  the  existence  of  a  lien   lor   it,   in  the 
VOL.  XXI.  —  49 
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absence  of  language  indicating  a  waiver  or  extinguishment  of  tlie  lien. 
Tyiluifjis  V.  Pitcher.  8"2  Missouri,  37!) :  Wiseman  v,  Ilutchinsoti,  siipm  :  L;/tle  v. 
Turner,  I'i  I^ea  (Tenn.),  641  ;  Willis  v.  Gay,  48  Texas,  463;  2(>  American 
Reports,  328.  As  was  said  in  Deason  v.  I'ai/lor,  53  Mississippi,  697.  701, 
"  Notliing  is  bettei'  settled  than  that  the  purchaser  of  leal  estate  is  bound  to 
take  notice  of  all  recitals  in  the  chain  of  title  through  which  his  own  title  is 
derived.  Not  only  is  he  bound  by  everything  stated  in  the  several  convey- 
ances constituting  that  chain,  but  he  is  bound  fully  to  investigate  and  explore 
everything  to  which  his  attention  is  thereby  directed.  Wheie.  tlierei'ore,  lie 
is  informed  by  any  of  the  preceding  conveyances,  upon  which  his  own  deed 
rests,  that  the  land  has  been  sold  on  a  credit,  he  is  bound  to  inform  himself 
as  to  whether  the  purchase  money  has  been  paid  since  tlie  execution  of  the 
ileed." 

So,  where  a  deed  appears  from  its  very  terms,  to  have  been  fraudulent,  a 
purchaser  from  the  grantee  cannot  claim  to  have  had  no  notice  of  the  fraud. 
Johnson  v.  Thwealt,  18  Alabama,  741. 

But  a  purchaser  is  not  chargeable  with  notice  of  anything  lying  outside 
his  chain  of  title.  Polk  v.  Cosgrore,  4  Bissell  (U.  S.  Circ.  Ct.),  437  ;  Burch  v. 
Carter,  ^^  Alabama,  115;  Ilazlett  v.  Sinclair,  76  Indiana,  488;  40  American 
Reports,  254;  Burke  v.  Bereridge,  15  Minnesota,  205;  Crockett  v.  Mnguire.  10 
Missouri,  34;  Tydings  v.  Pitcher,  8'2  Missouri.  379;  Coleman  v.  Barklew,  27 
New  Jersey  Law,  357;  Boggs  v.  Vomer,  6  Watts  &  Sergeant  (I'enn.),  409. 
In  the  last  named  case  it  was  held  that,  while  a  recital  in  a  deed  is  evidence 
of  notice  to  the  purchaser  of  the  fact  recited,  and  he  will  be  affected  by  it  so 
far  as  it  concerns  the  title  to  the  land  purchased,  it  will  not  affect  him  with 
notice  in  regard  to  the  title  of  any  other  land  than  that  which  is  conveyed 
by  it. 

So  Judge  Stohy,  in  speaking  of  the  rule  that  ''  where  a  purchaser  cannot 
make  out  a  title  but  by  a  deed  which  leads  him  to  another  fact,  he  shall  be 
presumed  to  have  knowledge  of  that  fact  "  adds  :  "  This  doctrine,  however,  is 
to  be  received  with  some  qualifications.  For  if  a  man  purchases  an  estate 
under  a  deed  which  happens  to  relate  also  toother  lands  not  comprised  in  that 
]-)urch;ise,  and  afterwards  he  purchases  the  other  lands,  to  which  an  apparent 
title  is  made,  independent  of  that  deed,  the  former  notice  of  the  deed  will  not 
itself  affect  him  in  the  second  transaction  ;  for  he  was  not  bound  to  carry  in 
his  recollection  those  parts  of  a  deed  which  had  no  relation  to  the  particular 
purchase  he  was  then  about  to  make,  nor  to  take  notice  of  more  of  the  deed 
than  affected  his  then  purchase.  ...  In  short  he  is  bound  to  take  notice  of 
those  things  only  in  the  deed  which  affect  his  present  pui'chase,  not  any  future 
})urchase."     Equity  .lurisprudence,  13th  ed.  sect.  400,  n.  1. 

In  Land  Co.  v.  Ilill,  87  Tennessee,  589,  it  was  held  that  the  rule  that  a 
party  has  constructive  notice  of  what  appears  in  the  deeds  and  instruments 
referred  to  in  the  title  papers  constituting  his  chain  of  title,  does  not,  in 
principle,  apply  to  collateral  and  immaterial  deeds  or  in.struments  incidentally 
referred  to,  not  as  relating  in  any  way  to  the  title  or  land  conveyed,  but  only 
to  the  consideration.  In  that  ca.se  A.  bought  a  piece  of  land  of  B.,  who  had 
obtained  it  of  C.     In  the  deed  from  C.  to  B.  it  was  recited  that  B.,  ;is  a  part 
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of  the  consideration,  had  conveyed  to  C.  a  certain  other  tract  of  land.  In  the 
deed  referred  to,  from  B.  to  C,  there  was  a  recital  that  U.  had  made 'a  will, 
devising  the  property  in  controversy  to  C.  The  contention  was  that  A.  wa.s 
charo-ed  with  notice  of  the  existence  and  terms  of  D.'s  will. 

The  doctrine  of  constructive  notice  is  materially  affected  in  America  by  the 
Kecoiding  Acts.  That  the  record  of  a  conveyance  is  in  general  constructive 
notice  to  all  subsequent  purchasers  and  encumbrancers,  claiming  an  interest 
in  th»^  same  property  under  the  same  grantor,  is  too  clear  to  call  for  a  citation 
of  authority.  The  subject  'is  fully  treated  in  Jones  on  Law  of  Keiil 
Prop<>rty  in  Conveyancing,  sects.  1482  et  seq.  See  also  1  Warvelle  on  Ven- 
dors, p.  271  ;  20  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  pp.  594  e(  seq.  .  i5 
American  Reports,  188-190. 

The  fact  that  a  party  deriving  title  under  a  recorded  deed  has  no  actual 
knowledge  thereof  is,  of  course,  immaterial.  Peck  v.  Comcai/,  119  ^lassachu- 
.setts,  546. 

'I  he  recording  of  an  instrument  not  requii'ed  by  law  to  be  recorded  does 
not  give  notice.  Thus,  in  Pitcher  v.  Burrows,  17  Pickering  (Mass.),  oOl,  it 
was  held  that  the  registry'  of  a  deed  assigning  both  real  and  personal  estate  is 
jiot  in  itself  constructive  notice  of  the  assignment  of  the  personal  estate. 

So,  if  a  document  is  defectively  executed,  it  is  not  generally  entitled  to  be 
recorded,  and  the  recording  of  it  does  not  amount  to  constructive  notice. 
Thus,  where  the  use  of  a  seal  is  required,  the  record  of  an  instrument  pur- 
porting to  be  a  mortgage,  but  not  executed  under  seal,  does  not  impart  notice 
to  subsequent  purchasers  or  encumbrancers.  Baconi/ldt  v.  Satiseraln,  '.VJ 
CaJi  fornia,  376.  And  a  deed  recorded  without  having  been  duly  acknowl- 
edgid,  is  not  notice.  Herndon  v.  Kiinhdll,  7  Georgia,  432;  Choleau  v.  Jones, 
11  .llinois,  300,  321;  Brown  v.  hunt.  ;i7  Maine,  423;  Blood  v.  Blood,  23 
PicKering  (Mass.),  80;  Bishop  v.  Srlninder,  40  Mis.souri,  472;  see,  for  a 
thorough  discussion  of  this  subject,  Jones,  The  Law  of  Real  Property  in 
Conveyancing,  sects.  1435-1450. 

The  question  has  often  aiisen  as  to  the  effect  of  errors  in  the  registration 
of  a  deed.  If  the  record  does  not  correspond  with  the  document,  is  it  con- 
structive notice  merely  of  what  the  record  contains?  This  question  has  been 
answered  diffcnMiily  in  different  states.  Thus,  in  the  leading  case  of  Pros/  v. 
Beekman,  1  Johnson  Chanc.  (N.  Y.)  288,  where  a  mortgage  for  three  thousand 
dollars  was  by  mistake  recorded  as  for  tiiree  hundred  dollars,  Chancellor 
Kknt  held  that  the  record  was  notice  of  the  contents  of  it  and  no  more.  In 
many  other  states,  however,  under  statutes  making  a  deed  operative  as  a 
record  from  the  time  it  is  filed  for  record,  it  is  held  that  constructive  notice  of 
the  contents  of  the  deed  dates  from  that  time,  and  is  not  affected  by  any 
errors  that  may  be  made  in  the  recording.  In  Gillespie  v.  Hogrrs,  14<i  Massa- 
cliusetts,  610,  the  Court  said  :  "  A  deed  is  considered  to  be  recorded  when  it  is 
noted  by  the  recording  officer  as  having  been  received  for  record  in  the  book 
kept  for  that  purpose.  Rev.  Sts.  c.  59,  sect.  24;  Gen.  Sts.  c.  17,  sect.  Ji;!; 
Pub.  Sts.  c.  24,  sects.  15.  And  if  the  recording  officer  places  upon  it  his 
certificate  that  it  has  been  so  received,  even  though  he  afterwards  fails  in  his 
duty  by  recording  it  inaccurately,  by  omitting  material  portions  of  it,  or  even 
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by  altogether  suppressing  it  from  the  record-s,  yet,  in  coutemphitioii  of  hiw.  the 
whole  world  has  constructive  notice  of  it.  just  the  same  as  if  it  had  been 
accurately  copied  in  full  upon  the  x-ecoi"ds." 

The  authorities  are  also  in  conflict  as  to  whether  the  index  is  part  of  the 
record.  In  Curtis  v.  Lijinan.  "24:  Vermont,  338,  it  was  held  that  the  neglect  of 
the  register's  clerk  to  inde.x.  a  mortgage  did  not  prevent  the  record  of  it  from 
affecting  subsequent  purchasers  with  notice.  Jiarnei/  v.  McCarly,  1')  Iowa, 
510,  illustrates  the  opposite  view. 

The  whole  subject  of  errors  in  the  record,  and  the  effect  of  omissions  from 
the  index,  is  treated  in  Jones  on  Law  of  Ileal  Property  in  Conveyancing, 
.•^ects.  146S-1481. 

In  addition  to  tiie  constructive  notice  afforded  by  recitals  in  deeds  con- 
stituting the  chain  of  title,  and  by  the  information  obtainable  from  tlie 
registries  of  deeds,  there  is  a  more  general  principle  upon  which  a  pin-cha>er 
of  land  may  be  charged  with  notice  of  an  adverse  claim.  "  Where  a  pur- 
chaser has  knowledge  of  any  fact  sufficient  to  put  a  prudent  man  upon 
an  inquiry,  which,  if  prosecuted  with  oi'dinary  diligence,  would  lead  to  actual 
notice  of  some  right  or  title  in  conflict  with  that  he  is  about  to  purchase,  it  is 
his  duty  to  make  the  inquiry,  and  if  he  does  not  make  it,  he  is  guilty  of  bad 
faith  or  negligence  to  such  an  extent  that  the  law  will  presume  that  he  made 
it,  and  will  charge  him  with  the  actual  notice  he  would  have  received  if  he 
had  made  it."  Eaul,  C,  in  Cambridge  Valle>/  limil:  v.  Delano,  48  New 
York,  326,  340. 

•'  The  general  rule  is,  that  notice  sufficient  to  make  iiKjuiry  a  duty  is 
notice  of  all  that  by  reasonable  in([uiry  would  have  been  ascertained."  Cnn- 
iiiiujhain  V.  Patlee,  99  Massachusetts,  248,  2')2. 

Where  a  x>ai"ty  has  heard  from  a  creditable  source  of  the  sale  of  land,  and 
under  circumstances  not  likely  to  be  forgotten,  the  duty  devolves  upon  him, 
if  he  intends  to  ac(iuire  the  land,  of  investigating  the  facts,  and  if  he  neglects 
to  do  so,  he  cannot  claim  protection  as  a  hi>iii'i  fiilc.  purchaser.  Cox  v.  Milner, 
23  Illinois,  470. 

But  a  purchaser  is  not  bound  to  give  heed  to  every  idle  rumor.  As  Judge 
Dillon  said,  in  Wilson  v.  Miller,  16  Iowa,  111.  "To  affect  or  charge  IJeeson. 
notice  of  the  plaintiff's  rights  nmst  be  clearly  bron-ht  home  to  him.  Vagui' 
rinnors  and  indeterminate  sus]ncions  will  not  answer,  nor  will  general  as.'.er- 
tions,  made  by  strangers  to  the  title,  antl  resting  on  hearsay,  be  suflicicnt 
The  fact  must  be  such  as  to  bind  the  conscience  of  the  i)arty,  to  alarm  him. 
and  put  him  upon  such  inquiry,  as  if  j^rosecuted  would  lead  him  to  a  knowl- 
edge of  those  rights  with  which  it  is  proposed  to  affect  him."  .Vnd  in  Jiaron 
V.  O'Connor,  25  Texas,  213,  the  Court  said:  *'  U  is  very  true  that  a  purchaser 
of  real  estate  will  not  be  affected  with  notice  of  a  defect  in  the  title  which  he 
purchases  by  every  idle  rumor  thrit  may  chance  to  be  floating  about,  to  the 
effect  that  the  title  is  not  a  good  one,  provided  he  uses  proper  care  in  investi- 
gating the  title  which  he  purchases.  So  if  a  j)urchaser  has  certain  informa- 
tion of  a  particular  defect  in  t\u\  title  which  Ik^  proposes  to  purchase,  and 
pursues  a  pi-oper  inquiry  into  the  truth  of  the  information  which  he  receives, 
and  ascertains  facts  which  would  satisfy  a  prudent  man  that  the  defect  to 
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wliicli  liis  attciitidii  lias  been  called  dofs  not  in  point  of  fact  exi.st,  he  niav 
still  be  a  purchaser  in  good  faith.  r>ut  the  case  is  different  where  a  party 
who  proposes  to  purchase,  real  estate  has  notice  of  such  facts  as  would  lead  fo 
a  discovery  of  the  truth  upon  proper  inquiry,  and  who  stops  short  in  his 
inquiry  of  that  jioint  1o  which  a  prudent  man.  under  the  circumstances, 
would  go." 

Possession  of  land  by  one  not  tlie  record  owner  is  sufficient  to  i)ut  an 
intending  purchaser  upon  inquiry.  The  decisions  to  this  effect,  which  are 
very  numerous,  are  collected  in  Jones  on  Law  of  Real  Property  in  Con- 
veyancing, sects.  15<53  el  se(/. :  Wade  on  Law  of  Notice,  2nd  ed.  ch.  iv.  ; 
10  Am.  &  Eng.  Encycl.  of  Law,  1st  ed.  pp.  800  et  .seij. 

Upon  the  general  question  as  to  what  facts  are  sufficient  to  charge  a  pur- 
chaser with  constructive  notice,  see,  in  addition  to  the  cases  above  cited, 
McGfhee  v.  Gindrnt,  '20  Alabama,  9.5;  Centre  v.  P.  S\'  A(.  Bank,  "22  Alabama,  7  !:?; 
Ringijold  v.  Waf/ffomr,  14  Arkansas,  69  ;  ]Vn'r/hf  v.  Hoss.  '^6  California,  lit; 
Booth  V.  Barnum,i)  Connecticut,  286;  Blalchley  v.  Oshnrn,  ;j;5  Connecticut,  22fj ; 
C/ilcaf/(i,  I!,  f.  ^y  P.  R.  Co.  V.  Kennedy,  70  Illinois,  350;  Sliejnirdsoti  v.  Sti^rcns, 
71  Illinois,  646;  EricL-^un  v.  Raffertij,  79  Illinois,  209;  Price  v.  MrJJonald, 
]  ^Maryland,  40:5;  Barnard  v.  Canipau,  29  Michigan,  102  ;  Shutwill  v.  Ilanison, 
:50  Michigan,  179  ;  McLend  v.  Firat  Nat.  Bank,  42  .Mississippi.  99;  Parker  v. 
/■«//,  43  Mississippi,  260;  Warren  v.  Sireft,  iil  New  Hampshire,  .'j:)2  ;  JVvte  v. 
Nute,  41  New  Hampshire,  00;  Hoy  v.  Bramliall,  19  New  Jersey  Eq.  5(13;  P'^ndfe- 
lon  v.  Fa;/,  2  Paige  (N.  Y.),  202;  WUIiamson  v.  Brown,  15  New  York,  354; 
Briicn  V.  Volkeninr/,  64  New  York,  70  ;  JJtt/elon  v.  Giddings,  47  Texas,  109  : 
Blai.^dell  v.  Stevens,  10  Vermont,  179:  Stevens  v.  Goodenough,  20  Veiinont. 
070  Brinkman  v.  Jones,  44  AVisconsin,  498.  See  also  a  note  in  23  Anieiican 
De«isions,  47. 
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No.  5.— LE  NKVK  v.   LE  NEVE. 
(1747.) 

No.  6.  — AGRA  BANK  v.   BAREY. 
(1874.) 

RULE. 

NoTWiTHSTAXDiNG  the  provisions  of  the  Registry  Acts 
as  to  land  in  Middlesex,  Yorkshire,  and  Ireland,  that  a 
prior  unregistered  deed  is  to  be  taken  as  fraudulent  and 
void  against  a  registered  purchaser,  notice  either  actual  or 
constructive  of  an  unregistered  deed,  either  to  a  purchaser 
direct  or  to  his  agent  in  the  same  transaction,  affects  the 
purchaser ;  and  his  conveyance,  though  registered,  is  sub- 
ject to  it. 

Whether  constructive  notice  is  to  be  implied  from  fail-, 
ure  to  require  production  of  deeds  or  to  examine  title  is 
a  question  to  be  decided  with  reference  to  the  nature  and 
circumstances  of  each  particular  case,  and  among  these 
the  existence  of  a  public  registiy  established  by  statute 
must  necessarily  be  material. 

Le  Neve  v.  Le  Neve. 

Aiiihlcr,  4.'iC)-4»7. 

Regislr((lin>i  {MiiUUescx).  —  Notice  of  I hn-er/istered  Deed. 

[136]  Lauds  in  a  regi.ster  country  settled  by  a  det-il  wliioli  is  not  resfistered, 
are  settled  upon  a  second  iiiarriasre.  with  notice  of  the  former  settle- 
ment; and  the  second  settlement  is  registered  pursuant  to  tlie  statute  7  .\nne. 
'Ihe  foi-mer  settlement  shall  be  preferred  in  equity.  Notice^  to  agent  or 
trustee  is  notice  to  principal. 

The  ])ill  was  brought  by  the  plnintifl's,  Peter  L(i  Neve  and  Hugh 
Pigott,  and  T^lizabeth  his  wife,  late  Elizabeth  Le  Neve,  a.«;  the  only 
surviving  eliil<h-en  of  tlie  defeudauL  Kdward  Le  Neve,  by  Henrietta 
]\\^   lat"   wiff. 
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The  end  of  the  bill  in  general  is,  to  have  the  execution  of  trust 
of  leasehold  estates  settled  upon  the  latii  wife  of  Ktlvvard  Le  Neve, 
and  the  issue  t)f  that  marriage,  by  artieles  ])revious  to  the  mar- 
riage, dated  1st  -fulv,  1718 ;  and  that  the  eon\  eyanees  made  l>v  the 
defendant  P^dward  Le  Neve,  and  the  defendant  Mary  his  now  wife, 
to  trustees,  may  be  set  aside,  and  delivered  up,  being  made  after 
notice  of  the  articles  of  the  1st  of  July,  1718,  or  of  tlie  other  con- 
veyances made  in  pursuance  thereof ;  and  to  have  the  leasehold 
exonerated  and  disencumbered. 

The  facts  are,  that  in  1718,  the  defenilant,  Edward  Le  Neve, 
intermarried  with  his  first  wife  Henrietta  Le  Neve,  who  had  a  con- 
siderable fortune ;  and  articles  were  executed  previous  to  the  mar- 
riage, dated  the  1st  -Tuly,  1718,  whereby  the  fatlier  of  Edward,  in 
consideration  of  Henrietta's  fortune,  &c.,  covenanted  with  trustees, 
to  convey  to  them  several  estates,  and  some  leasehold  amongst  the 
rest,  near  Solio-square  in  the  county  of  Middlesex ;  to  permit 
Edward  Le  Neve,  the  younger,  to  receive  the  rents  and  ])roHts 
during  his  own  life,  and  after  his  death,  to  pay  to  Henrietta  £250 
a-year,  in  case  she  survived  Edward ;  and  after  the  decease  of 
Edward  and  Henrietta,  then  the  said  estates  should  remain  to  their 
issue  in  such  manner  as  Edward  the  younger  should,  by  will  or 
otherwise,  appoint ;  and  for  want  of  such  issue,  to  the  use  of 
Edward  Le  Neve  the  father,  and  his  heirs. 

The  16th  June,  1719,  a  settlement  was  made  in  pursuance  [437] 
of  the  articles. 

The  marriage  took  e fleet ;  and  Edward  and  Henrietta  had  issue, 
plaintiff's  Peter  and  Elizabeth.  Henrietta  died  Jiilv.  1740,  leaving 
no  other  children. 

Twenty-five  years  after  the  first  marriage,  Edward  Le  Neve 
entered  into  a  treaty  of  marriage  with  the  defendant  ^Nfary,  and  by 
aiticles  dated  the  16th  November,  1743,  previous  to  the  marriage, 
Edward,  in  consideration  of  such  marriage,  covenanted  v/ith  the 
trustees,  the  defendants  Dandridge  and  Norton,  to  con\ey  these 
very  leasehold  estates  near  Soho-square  to  them,  their  executors, 
&c.,  within  three  months  after  the  marriage,  in  trust  to  pay  to 
defendant  Mary,  out  of  the  i-ents  of  these  messuages,  in  case 
she  survived  him,  a  clear  annuity  of  £150  for  her  life,  for  her 
jointure,  &c. 

The  marriage  took  effect,  and  three  months  after,  on  the  20th 
January,  1743,  a  settlement  was  made  pursuant  to  the  articles. 
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The  settled  estate,  being  houses  in  Middlesex,  was  subject  to  the 
Eegister  Act,  7  Anne,  c.  20. 

The  second  articles  and  settlement  were  registered,  but  not  tlic 
first. 

Edward  has  niortgaged  the  houses  likewise. 

The  bill  is  brought,  in  order  to  set  the  second  articles  and  settle- 
ment out  of  the  way,  and  that  they  may  be  ]>()=^tponed  t(j  the  first 
articles  and  settlement;  upon  this  equit}-,  thai  the  defendant  Mary 
Le  Neve  had  notice  of  them. 

The  counsel  for  the  plaintitl's  admit,  that  the  registering  of  the 
second  articles  and  settlement  luis,  in  })oint  of  law,  affected  the 
leasehold    estates,  as    the    7  Anne    gives    the    legal    estate  where 

the  effect  of  the  registering  lias  jdaced  it. 
[438]       The  (piestion  is,  whether  equity  will  enable  the  children 
of  the  first  marriage  to  get  the  better  of  the  defi'udant's  legal 
right  ?     And  this  will  depend  upon  the  question  of  notice  : 

1st,  Whether  it  appears  sufficiently,  that  Joseph  Norton  was 
attorney  for  the  defendant  Mary  in  the  transaction  of  her 
marriage  i 

'indly,  Whether  Norton  himself  had  sutticient  notice  of  the  first 
articles  and  settlement? 

.3rdly,  Whether  that  will  affect  Mary  as  a  purchaser,  and  postpone 
lu-r  articles  and  settlement,  notwithstanding  the  llegister  Act? 

First,  it  will  depend  on  the  answer  of  the  deft^ndant  Mary. 

SIk;  has  in  general  denied  auv  )iolice  of  the  tirst  articlcss  and 
settlement  till  six  months  after  the  marriage  ;  and  says,  "  That  the 
defendant  Joseph  Norton  was  so  far  from  being  employed  as  solic- 
itor for  her  in  transacting  tin.'  busini^ss  of  the  marriage  articles 
and  settlement,  that  he  had  been  for  a  considerable  time  before 
employed  as  attorney  for  the  defendant  Edward  Le  Neve,  her  hus- 
band:  that  being  at  the  time  of  the  marriage  concerned  for  her 
husband,  she  was  thereupon  induced  to  ])lace  confidence  in  liiiii  ; 
and  her  husband  assured  her  he  would  take  care  there  should  be  n 
handsome  ])r()vision  made  for  lier,  and  recomnuMuled  Norton  as  a 
proper  ju-rson  to  pn'])an'  the  (h'cds  \vhere])y  sncli  settlement  was  to 
be  made  ui)on  her,  to  which  sjie  consented  ;  and  that  Norton  assured 
her,  that  he  had  taken  care  to  secure  for  her  floO  a-year,  by  way 
of  jointure,  and  did  not  then,  or  at  nny  tim(;  Ixfi'ore  her  intended 
marriaj^e,  jjive  her  anv  notice  <tf  anv  former  setthnnent." 

It     is   insisted    bv   the   di^fciidant    Mai'y's    counsel,   that    Joseph 
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Norton  was  not  her  attoruoy  or  agent,  but  her  husband's ;  and  that 
the  attorney  for  one  party  having  notice,  will  not  affect  her  with 
nijtice. 

I  am  of  opinion,  sh(;  has  admitted  enougli  on  her  side  to  make 
him  attorney  or  agent  for  her.  If  she  })hi('ed  confidence  in 
Joseph  Norton,  no  matter  on  whose  recommendation;  if  she  [4.j9] 
relied  enougli  on  her  husband  to  take  his  recommendation,  it 
is  sufficient;  or  otherwise,  it  would  be  mischievous  and  inconven- 
ient, if  this  Court  was  to  take  into  their  consideration  from  whom 
the  recommendation  comes;  for  in  })urchases,  and  more  especially 
in  mortgages,  very  frequently  the  same  counsel  and  agents  an; 
employed  on  both  sides,  and  tlierefore  each  side  is  affected  with 
notice  as  niucli  as  if  different  counsel  and  agents  had  been 
employed. 

It  is  material  to  see  liow  far  the  cases  liave  gone  in  this  point. 
Two  have  been  cited,  Brothcrton,  v.  Hatt,  2  Vern.  574,  and  JtniniiKjs 
V.  Moore,  Blincorii,  and  Others,  2  Vern.  609  [s.  c.  2  Bro.  P.  C.  Ed. 
Tonil.  278].  The  first  was  shortly  tliis  :  A.  makes  three  several 
mortgages,  to  B.,  C,  and  I). ;  and  in  the  last  mortgage,  B.  is  a  party, 
and  agrees,  after  he  is  paid  he  will  stand  a  trustee  for  D.  Decreed, 
that  C.  shall  be  paid  before  D.,  for  all  the  securities  being  trans- 
acted by  the  same  scrivener,  notice  to  liim  was  notice  to  D. 

See  how  far  this  goes  :  the  same  scriveners  were  witnesses,  and 
engrossed  all  the  securities,  and  were  in  nature  of  agents  for  all  the 
lenders,  and  vei'y  likely  for  the  borrower  himself  ;  and  notwith- 
standing it  does  not  appear  Mrs.  Hatt  had  personal  notice,  "  yet 
notice  to  the  agent  is  notice  to  the  party,  and  conse([uently  they 
that  lend  hist  must  come  last,  having  notice  of  what  was  before 
lent;  and  if  any  one  after  notice  lend  more  money,  although  he 
should  obtain  the  legal  estate,  yet  he  would  in  e![uity  stand  affected 
with  the  notice,  and  be  bound  therebv." 

The  second  case  was  no  more  than  this  :  Bliiicoine,  having  notice 
of  an  encumbrance,  pundiases  in  the  name  (tf  Moore,  and  then 
agrees  that  Moore  shall  be  the  purchaser,  and  he  accordingly  pays 
the  purchase  money  without  notice  of  the  encumbrance.  Thougii 
Moore  did  not  employ  Blincorne,  nor  know  anything  of  the  pur- 
chase till  after  it  was  made,  yet  Moore,  approving  of  it  afterwards, 
made  Blincorne  his  agent  ah  initio,  and  therefore  shall  be  affected 
with   the   notice   to   Blincorne. 

The  last  goes  a  great  way,  for  Moore  knew  nothing  of  the  [440] 
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tran.?actiun,  and  yet  the  Court  held,  that  his  appiovmg  it  after- 
wards made  Blincorne  his  agent  ab  initio.  This  carries  it  further 
than  the  present  case  ;  but  the  first  is  a  clear  autliorily. 

These  cases  therefore  sufhciently  prove,  it  is  not  at  all  material 
to  the  plaintifts  (ju  whose  advice  or  recommendation  the  defendant 
Mary  entrusted  Norton  ;  nor  does  it  make  any  difference,  that  it  is 
the  recommendation  of  the  husband,  any  more  than  of  any  other 
person. 

Second  consideration  is  (as  it  appears  clearly  that  Norton  was 
employed  for  defendant  Mary),  whether  there  is  sufficient  evi- 
dence of  notice  to  him  ? 

An  objection  has  been  taken  by  defendant  Mary's  counsel,  tluit 
as  notice  hath  been  denied  by  her  answer,  if  it  be  sworn  to  by  om; 
witness  only,  that  being  but  oath  against  oath,  cannot  prevail  to 
establish  the  fact. 

The  general  rule,  to  be  sure,  is  so,  but  it  admits  of  this  dis- 
tinction :  Where  the  denial  of  defendant  is  clear,  it  has  been 
adhered  to ;  but  where  the  answer  is  not  a  positive  denial  of  the 
same  fact,  but  only  as  to  part,  as  in  tlie  ])resent  case,  as  to  tb<- 
notice  tcj  lierself  only,  it  makes  a  difference. 

And  there  are  many  cases  wliere  tlie  Court,  upon  the  testimony 
of  one  witness,  whose  credit  is  unimpeached,  and  wliat  lie  swear?? 
is  uncontradicted  by  the  answer,  have  decreed  u})on  this  single 
evidence. 

The  defendant  Mary  denies  notice  to  herself;  but  whether  there 
was  notice  to  another  person,  her  agent,  she  passes  l)y,  without 
giving  any  answer. 

This  is  a  denial  indeed  as  to  herself,  but  it  is  at  the  same  time 
what  is  called  at  law  a  negative  pregnant,  that  there  was  notice  to 

her  agent. 
[441]  .\s  to  the  evidence  of  notice  to  Noiton,  it  is  extremely 
strong  ;  for  he  swears  that  he  had  notii'e  of  the  first  articles 
some  time  before  the  second  mai-riage,  and  that  hi'  had  then  a  (;o]iy 
thereof  from  the  defendant  Kdward  Le  Neve,  in  (n-der  to  tnke 
counsel's  opinion  thereon,  lutw  to  secure  against  the  effect  of  them, 
and  to  contrive  in  what  manner  they  might  get  the  better  of  these 
articles ;  and  therefore  as  to  Norton  there  cannot  be  a  stronger 
notice. 

The  third  and  last  general  question  is,  whether  the  notice  to 
Norton  will  affect  the  defendant  Mary  as  a  purchaser,  and   post- 
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pone  her  articles  and    settlement,  notwithstanding    the    liegister 
Act? 

This  depends  on  two  things  : 

1st,  Whether  any  notice  whatsoever  would  be  sufficient  to  taki- 
from  the  defendant  the  benefit  of  the  Ilegister  Act? 

2nd,  Whetiier  personal  notice  to  the  defendant  Mary  is  requisitv- 
to  pv^stpone  her?  or,  whether  notice  to  her  agent  is  sufficient  to 
do  it  likewise  ? 

As  to  the  1st,  it  is  a  question  of  great  extent  and  conse(|uence. 

Tlie  preamble  of  the  statute  of  the  7  Anne,  c.  20,  is  in  su'o- 
stance,  "  Whereas,  by  the  difieient  and  secret  ways  of  conveying 
lands,  &c.,  such  as  are  ill-disposed  have  it  in  their  power  to  com- 
mit frauds,  and  frequently  do  so,  by  means  whereof  several  persons 
have  been  undone  in  their  purchases  and  mortgages,  by  prior  and 
secret  conveyances,  and  fraudulent  encumbrances." 

Then  comes  the  enacting  clause,  "That  a  memorial  i»f  all  deeds 
and  conveyances  wliich,  after  the  27th  of  September,  L709,  shall 
be  made  and  executed,  and  of  all  wills  and  devises  in  writing, 
whereby  any  honours,  manors,  land,  &c.,  in  the  county  of  Middlesex, 
may  be  any  way  affected  in  law  or  equity,  may  be  registered  in 
such  manner  as  is  after  directed :  and  that  every  such  deed  ov 
conveyance  that  shall  at  any  time  after,  &c.,  be  made  and 
executed,  shall  be  adjudged  fraudulent  and  void  against  [442] 
any  subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration, unless  such  memorial  be  registered  as  by  this  Act  is 
directed,  before  the  registering  of  the  memorial  of  the  deed  or 
conveyance  undei-  wbicli  such  subsequent  purcbaser  or  mortgagee 
shall  claim,  &c." 

What  appears  by  the  preamble  to  be  the  intention  of  the  Act  ? 

Plainly,  to  secure  subsequent  purchasers  and  mortgagees  against 
])rior  secret  conveyances  and  fraudulent  encumbrances. 

Where  a  person  had  no  notice  of  a  prior  conveyance,  there  the 
registering  his  subsequent  conveyance  shall  prevail  against  the 
prior;  but  if  he  had  notice  (jf  a  prior  conveyance,  then  that  was 
not  a  secret  eonveyance  by  which  he  could  be  prejudiced. 

The  enacting  clause  says,  that  every  such  deed  shall  lie  void 
against  any  sul)se(|ueiit  purchaser  or  mortgagee,  unless  the  memo- 
rial thereof  be  registered.  Sic.  ;  that  is,  it  gives  him  the  legal 
estate;  but  it  does  not  say,  that  such  subsequent  purchaser  is  not 
left  open  to  any  equity  which  a  ]irior  ]uirchaser  or  encumbrancer 
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may  have;  for  he  can  he  in  no  danger  when  he  knows  of  another 
encuiuhrance,  because  lie  might  then  have  stopped  his  hand  from 
proceeding. 

This  case  has  been  \ery  properly  compared  to  cases  on  tlie  27 
HtMi.  VII T.  for  enrolment  of  bargains  and  sales. 

That  Act  is  formed  pretty  mucli  in  the  same  manner  with  tliis. 

The  words  of  the  enacting  clause:  "That  from,  I'^-c,  mi  manors 
lands,  tenements,  &c.,  shall  ])ass,  alter,  or  change,  from  one  to 
another,  whereby  any  estate  of  inheritance  or  freehold  shall  be 
made,  or  take  etl'ect  in  any  person  or  ])ersons,  or  any  use  thensof 
to  be  made  thereof,  by  reason  only  of  any  bargain  and  sale 
[44-i')]  thereof,  except  the  sa.me  bargain  and  sale  l)e  by  writing 
indented,  sealed,  and  eniidled,  in  one  of  the  King's  ('ourts  of 
Eecords  at  Westminster,  or  else  within  the  same  county,  &c.,  where 
the  same  manors,  &,c.,  so  bargained  and  sold  do  lie,  Sec. ;  and  the 
same  enrolment  to  be  had  and  made  within  six  months  next  after 
the  date  of  the  same  writings  indented,  &c.  Nor  any  use  sliall 
pass  thereof  from  one  to  another." 

What  is  the  meaning  of  this  ? 

J>efore  the  making  of  the  Act,  any  paper  writing  passed  the  use 
from  the  bargainor  to  the  bargainee,  whereby  great  mischief  arose; 
for  it  entangled  the  ])urchasers,  affected  and  injured  the  Crown, 
and  was  contrary  to  the  rule  of  law,  which  nM|iiired  notoriety  in 
purchases  by  feoffment  and  livery,  &c. 

But  what  has  been  the  construction  of  this  statute  ever  sir^ce  ? 
Why,  if  a  subsequent  bargainee  has  notice  of  a  prior,  he  is  eqr-ally 
affected  with  that  notice  as  if  the  prior  purcluisc  liad  l)een  a  (Con- 
veyance by  feoffment  and  livery,  &c. 

The  operation  of  both  Acts  of  Parliament  and  constructioii  of 
them  is  the  same;  and  it  would  be  a  most  mischie\'ous  thing,  if  a 
person  taking  that  advantage  of  the  legal  form  appointed  by  an 
Act  of  Parliament,  might  under  that  protect  himself  against  a 
person  who  had  a  jH'ior  e(juity  of  whicli  he  liad  notice. 

The  ca.ses  put  by  the  Attorney-(k'neral  aie  very  material : 

Suppose  (said  he)  the  defendant  Mary  lind  by  letter  of  attorney 
empowered  Norton  to  transact  tiie  alfaii'  with  her  husband,  and 
he  by  means  of  this  agency  coincs  to  the  knowledge  of  the  prior 
articles  and  settlement,  would  not  this  affect  the  principal?  Or 
suppose  a  purchaser  of  lands  in  a  register  county  orderr<  his 
attorney  to  register  it,  and  lie  neglects  to  do  it,  and  then  Imy.s  the 
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estate   liiinself,  and    registers  his  own    conveyance,  sliall  this  be 
allowed  to  prevail  ? 

It  certainly   shall   not;  for  such  a  purchaser  is  out  of  the  con - 
se([uences  which  the  Kegister  Act  guards  against,  of  imposi- 
tion  from  a    prior   secret  conveyance,  as   he   had  personal   [444] 
knowledge  (if  the  first. 

Tliere  have  been  three  cases  on  the  Eegister  Act :  Lord  Forbes 
V.  Inchon,  4  Bro.  P.  0.  ¥a\.  Toml.  189;  Blades  v.  Blades,  1  Eq.  Ca. 
Abr  358,  PI.  2;  Chiml  v  Nich.olls,  10th  December,  1725,  in  the 
p]xchecj[uer.     [1  Stra.  564.] 

The  first  arose  originally  in  Ireland,  where  there  is  a  general 
Eegister  Act,  and  heard  on  appeal  to  the  House  of  Lords  in 
England,  22nd  and  2;3rd  February,  1722. 

Tiie  P2arl  of  Granard,  fatlier  of  Lord  Forbes,  was  seised  of  a  large 
estate  of  which  he  was  tenant  for  life,  with  remainder  to  his  first 
and  every  other  son  in  tail ;  and  had  a  power  of  leasing  for  lives 
at  the  best  rent.^ 

The  Eegister  Act  in  Ireland  passed  the  6  Anne ;  Lord  Granard 
granted  a  lease  for  three  lives,  at  the  rent  of  £30  a  year,  which 
\\',)\  not  registered. 

ftis  Lordship,  being  greatly  in  debt,  came  to  an  agreement  with 
L(/-.-d  Forbes,  his  eldest  son,  by  the  agency  of  Mr.  Steward,  to  take 
u]ion  him  the  payment  of  certain  debts  of  his  father,  and  to  secure 
a  jointure  to,  his  mother-in-law,  and  an  annuity  to  his  father. 

The  estate  was  conveyed  to  Mr.  Justice  Doyne  and  Mr.  Justice 
Nutt,  as  trustees,  during  the  life  of  the  father. 

M]-.  tStewaril  had  notice  of  this  lease  during  the  treaty  between 
Lord  Granard  and  Lord  I'orbes. 

The  conveyance  to  the  trustees  being  registered,  they  brought 
an  ejectment  against  the  lessee  of  the  leasehold  estate :  and  it  was 
heard  before  Lord  Middleton,  Lord  Chancellor  of  Ireland,  in 
February,  1721,  who  then  made  a  declaration,  rather  than  a 
decree,  that  the  conveyance  was  void  as  against  the  lessee.  [445] 
It  came  on  again  before  him  the  17th  of  February,  1721, 
and  then  determined,  there  was  full  notice  of  the  lease  to  Lord 
Forbes,  and  awarded  a  perpetual  injunction  from  time  to  time. 

^  There  is  a  material  difference  between  Lef.    78;    Luhviche  v.   Dunsany,   ib.    J  57. 

tile  Irish  and  English  Ilegistry  Act.     As  Darcy    v.    Chambers,   ib.    467;    E}/r<    * 

li_v  the  former  an  absolute  priority  is  ex-  Dolphin,  2   Ba.  &  Be.    299;   Pentlc.ne   '• 

pressly  given  to  tiie  instruments  first  re-  Stokes,  2   Ha.  &  Be.  75;  Daly  v.  KeJii'  ■» 

gistored,  see  Bushel/  v.   Bnshell,  1    Sch.  o:  Dow,  P.  C.  436. 
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The  judgment  of  the  House  of  Lords  was,  that  the  said  decree 
he  reversed,  and  that  all  proceedings  at  law  of  the  appellants 
against  the  respondents  should,  during  tlu'  life  of  Lord  (Iranard, 
be  stayed,  on  lessee's  i)aying  the  rents,  performing  tlie  covenants, 
&C.  ;  l)ut  that  after  the  death  of  Lord  Granard,  Lord  Forbes  miuht 
be  at  liberty  to  ti'v  the  tenant's  right  to  tlie  lease. 

The  decree  was  reversed,  not  because  Lord  Middletox  had  pro- 
ceeded on  a  wrong  ])rinciple,  but  had  drawn  a  wrong  inference 
from  it;  for  Lord  Fcjrbes  did  not  insist  merely  on  the  register, 
but  that  the  lease  was  made -contrary  to  the  power;  and  therefore 
the  LoKD  Chaxcelloi:  of  Ireland  was  mistaken  and  wrong  in  decree- 
ing the  lease  to  be  gcjod  in  every  respect :  and  the  House  of  Lords 
.set  the  decree  right  only  as  to  this  particular  part,  that  after  the 
death  of  Lord  Granard  the  estate  determined ;  and  therefore  left 
it  open  to  Lord  Forbes  to  dispute  whether  it  was  a  lease  pursuant 
to  the  power,  but  gave  no  relief  as  to  the  Register  Act. 

The  case  of  Bladen  v.  Blades  came  V)efore  Lord  Chancellor  KlNc, 
2ud  May,  1727. 

William  Blades,  in  171G,  devised  certain  lands  to  liis  wife  for 
her  life,  and  after  her  death  to  his  nine  children.  Tlie  wife  enters, 
but  does  not  register  the  will.  The  heir-at-law  mortgages  the 
estate,  and  has  it  registered;  and  u]n)n  a  bill  brought  against  him, 
denies  notice  of  the  will.  But  it  was  proved  in  evidence,  that  he 
had  notice  :  and  the  Court  said,  that  having  notice  of  the  first 
purchase  (though  it  was  not  registered)  bound  him;  and  that 
getting  his  own  ]iurchase  first  registered  was  a  fravid  ;  the  design 
of  those  Acts  being  only  to  give  parties  notice,  who  might  other- 
wise without  such  registry  be  in  danger  of  being  imposed  on  by 
a  prior  imrchiiso  or  mortgage,  whieli  they  are  in  no  danger  of 
when  they  have  any  notice  thereof  in  any  manner,  though 
[446]  not  by  the  registry :  and  that  they  would  never  suffer 
any  Act  of  Parliament  made  to  ))i'e\'ent  fraud  to  l)e  a 
protection  to  fraud:  and  therefore  decreed  for  plaintiif,  looking 
upon  the  transaction  between  the  heir-at-lnw  and  mortgag(;e  to 
be  collusive. 

I  mention  this,  not  only  as  a  material  authority,  but  as  deter- 
mined by  Lord  King,  who,  we  all  know,  was  as  willing  to  adhere 
to  the  common  law  as  any  Judge  that  ever  sat  here. 

The  other  case,  of  Chivall  v.  Nieholls,  was  in  the  Court  of 
E.Kche(iuer,  the  10th  of  December,  1725,  before  Lord  Chief  Barou 
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(tFLBEHt,  and  is  a  clear  authority  for  giv'ing  relief  against  the 
Uegister  Act  upon  an  equity  of  notice.  But  tlien  there  were 
charges  of  fraudulent  circumstances  besides,  and  therefore  not  so 
similar  to  the  ])resent. 

Consider,  therefore,  what  is  tlie  ground  of  all  this,  and  particu- 
larly of  those  eases  which  went  on  the  foundation  of  notice  to  the 
agent.  The  ground  of  it  is  plainly  this,  tliat  the  taking  of  a  legal 
estate  after  notice  of  a  prior  right,  makes  a  person  mala  fide  pur- 
chaser; and  not,  that  he  is  not  a  purchaser  for  a  valuable  consider- 
ation in  ev(;ry  otlier  respect.  This  is  a  species  of  fraud  and  dolus 
nialus  itself ;  for  he  knew  the  first  purchaser  had  the  clear  right  of 
the  estate,  and  after  knowing  that,  he  takes  away  tlie  right  of 
another  person  by  getting  the  legal  estate. 

And  this  exactly  agrees  with  the  definition  of  the  civil  law  of 
dolus  fiudus.  Dig.  Libr.  4,  Tit.  o.  "  Dolum  malum  Servius  ita 
definit.  Machinationem  quandam  alterius  decipiendi  causa,  cum 
aliud  simulatur,  cum  aliud  agitur.  Labeo  autem  posse  et  sine 
simulatione  id  agi  ut  circumveniatur.  Posse  et  sine  dolo  malo 
aliud  agi,  aliud  simulari,  sicuti  faciunt,  qui  jus  ejusmodi  dissimu- 
lationem  deserviant  et  tuentur  vel  sua  vel  aliena.  Tta([ue  ipse  sic 
definit  dolum  malum  esse  omnem  calliditatem  fallacium  machina- 
tionem ad  circumveniendum,  fallendum,  decipiendum  alteram 
adhibitum.     Labeonis  definitio  vera  est." 

Now  if   a   person  does   not  stop  his  hand,  but  gets    the   (egal 
estate  when  he  knew  the  right  was  in  another,  machinatur 
nd  circumveniendum.     It  is  a  maxim,  too,  in  our  law,  that  [447] 
fraus  et  dolus  nemini  patrocimiri  debent.     Vid.  3  Co.  Eep. 
78,  7  Co.  Eep.  38. 

Fraud,  or  ma/« ^(/t',9,  therefore,  it  is  the  true  ground  on  whicli 
the  Court  is  governed  in  the  cases  of  notice ;  and  it  is  a  con- 
sequence of  the  decision  of  the  former  question,  tliat  notice  to  the 
agent  is  sufficient;  for  if  the  ground  is  the  fraud,  or  mala  fides,  of 
tlie  party,  then  it  is  all  one,  whether  l)y  the  party  himself  or  Ids 
agent;  still  it  is  amachinatio  ad  circuvivemendio/i,  nud  the  ]»ntting 
a  copy  of  the  first  articles  and  settlement  into  Norton's  hnnds,  to 
take  the  opinion  of  couns(d  in  what  manner  they  could  be  set 
aside,  is  a  contrivance  to  circumvent. 

It  has  been  said,  if  this  woman  has  been  imposed  on  by  her 
husband,  she,  instead  of  cheating,  has  been  cheated. 

But  then  who  ought  to  suffer?  the  person  entrusting  an  agent. 
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or  a  stranger  who  did  not  employ  him  ?  He  certainly  who  trusts 
most  ought  to  suffer  most. 

Mrs.  Hatt,  the  third  mortgagee  in  the  case  in  2  Vern.  men- 
tioned before,  was  imposed  on ;  and  so  was  Moore,  in  the  other 
case  reported  there,  clearly  imposed  on  :  and  yet  if  this  was  to  be 
any  excuse,  it  would  iiiakf  all  the  cases  of  notice  very  precarious: 
for  it  seldom  liap])ens  but  the  agent  has  imposed  on  his  principal; 
and  notwitli.standing  that,  the  person  trusting  ought  to  suli'er  for 
his  ill-placed  confidence. 

Tlierei'oic,  in  both  respects,  as  agent  and  trustee,  notice  to 
do^eph  Norton  is  notice  to  defendant  ^Mary  likewise.  And  as  to 
the  Uegistry  Act,  here  is  sufficient  equity  in  the  plaintiff  to  post- 
])one  the  second  articles  and  settlement,  notwithstanding  those 
only  have  been  registered.     And  decreed  accordingl}-. 

Agra  Bank  v.  Barry  and  another. 

L.  R.  7  H.  L.  130-158. 

[13'>]       Mortgage,   Kqtdlahle  and  Legal.  — Prioritij. — Regis/ration  Act 
{Irel(infl).  —  Client  affected  by  Solicilor\'<  KnoicUdge. 

Tlie  non-production,  in  Ireland  of  title  deeds  to  tlie  solicitor  instructed  to 
pr('])are  a  mortgage  upon  an  estate  there,  will  not  of  itself  l)e  deemed  a  proof 
that  the  solicitor  has  acted  fraudulently,  or  even  negligentljr,  so  as  to  affect 
the  interests  of  his  client.  The  construction  to  be  put  upon  his  conduct  does 
not  depend  on  an  inflexible  rule  of  law.  but  upon  the  circumstances  of  the 
case. 

Whei-f,  therefore,  the  owner  of  an  estate  in  Ireland  had  already  created  an 
equitable  mortgage  upon  it  bj'  depositing  the  title  deeds  with  a  creditor 
(which  equitable  mortgage  was  not  registered) ;  and,  afterwards,  on  being 
asked  for  theru  by  a  solicitor  who  was  about  to  prepare,  for  another  creditor, 
a  legal  mortgage  of  the  same  estate,  gave  au  excuse  for  their  non-production, 
which,  under  the  circumstances,  appeared  quite  satisfactory,  and  also  supplied 
in  his  own  handwriting  a  summary  statement  of  their  contents;  and  the 
solicitor,  in  total  ignorance  of  the  0(juitabIe  luortgage,  and  of  all  that  had  been 
previously  done,  prepared  the  legal  mortgage,  which  was  duly  registered  :  — 

Held,  that  the  legal  mortgage  had  priority  over  the  equitable  mortgage, 
and  was  not  assailable  on  the  ground  that  the  solicitor  had  improperly  acted 
in  preparing  it  without  insisting  on  the  production  of  the  deeds  : 

Per  Lord  SKLnouxK.  —  It  is  inconsistent  with  the  policy  of  the  Irish 
Registration  Law  to  impose  on  a  mortgagee,  or  piirchaser,  the  duty  of  inquiry 
with  a  view  to  the  discovery  of  previous  unregistered  interests,  but  quite  con- 
sistent with  it,  if  he  knows  of  the  existence  of  those  interests,  to  estop  him 
from  contending  that,  as  to  him,  tliey  are  void  merely  because  they  are 
unregistered. 
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The  doctrine  of   imputing  in   all  cases  the  knowledge  possessed  by  the 
solicitor  to  the  client  who  employs  him,  considered. 

In  the  year  1847,  Mary  Teresa  Haly  (widow)  was  married  to 
Alexander  Mackay,  who,  in  the  year  1850,  became  the  proprietor 
of  a  business  in  the  jute  trade  at  Serajgunge,  in  Bengal. 
In  1851,  *  George  liichard  Barry  was  admitted  as  his  i)art-  [*  l.'Jti] 
ner  in  this  business.  Each  partner  was,  under  the  articles 
of  partnership,  to  be  entitled  to  draw  out  of  the  concern  for  his  own 
use  a  sum  of  Rs.  400  (£40)  per  month.  Mackay  died  at  Dacca  on 
the  14th  of  September,  1856,  and  by  his  will  dated  the  15th  of 
August,  1856,  he  left  everything  to  his  wife  and  children,  and 
made  her  liis  sole  executrix.  He  left  by  her  two  children,  Alex- 
ander James  and  Mary  Georgina,  both  of  whom  are  still  minors. 
His  property  consisted  of  a  policy  on  his  life  fin-  lis.  25,000 
(£2500),  his  share  in  the  Serajgunge  concern,  and  some  other  mat- 
ters not  of  considerable  amount.  The  amount  of  the  policy  was 
received  by  the  executrix,  and  invested  in  government  securities. 
The  profits  of  the  business  of  Mackay,  Barry,  &  Co.  amounted,  uj) 
to  ilackay's  death,  to  above  Rs.  206,963,  ecpial,  for  the  sliare  of 
Mi'ckay,  to  £10,348  36-.  6d.  Mrs.  Mackay  did  not  draw  this  sum 
owi,  of  the  concern,  but  permitted  it  to  remain  there  for  the  benefit 
of  tlie  business,  Barry  undertaking  to  pay  the  usual  Indian  rate  of 
inti^rest,  10  per  cent,  for  the  same.  In  the  year  1857,  Mrs. 
Mackay  married  George  Bichard  Barry,  and  advanced  to  him  the 
Es.  25,000,  the  policy  money,  on  his  undertaking  to  give  her,  as 
executrix  of  Mackay,  security  for  the  same.  This  money  was  not 
all  lent  at  once,  but  at  intervals,  and  she,  pressing  for  security  on 
account  of  her  children,  obtained  from  him  on  the  28th  of  Feb- 
ruary, 1861,  a  bond,  given  to  her  in  her  character  of  executrix  of 
Alexander  Mackay,  in  the  penal  sum  of  Rs.  50,000,  to  secure  tlie 
payment  on  the  3rd  of  December,  1863,  of  Rs.  25,000,  with  any 
i'aither  advances,  and  10  per  cent  interest,  with  annual  rests.  As 
a  farther  security,  he  executed  a  mortgage,  of  even  date,  of  his 
interest  in  certain  tea  estates  in  Assam.  The  jute  concern  was  in. 
1 864  sold  by  Barry  to  a  limited  company  for  £28,000,  but  no  part 
of  the  purchase  money  was  handed  over  to  the  executrix  of 
Mackay's  estate.  Mrs.  Barry  became  in  1866  much  alarmed  at  the 
state  of  money  matters  in  India  and  in  England,  and  pressed  her 
husband  for  security  for  her  children.     He  was  at  that  moment  in 
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apparently  prosperous  circumstances,  was  a  member  of  Parliament 
for  tlie  couuty  of  Cork,  and  was  known  to  be  engaged  in  the  pur- 
chase of  estates  in  Ireland.     He  consented  to  give  the  re([uired 

security,  and  the  solicitor  employed  to  prepare  it  was  Mr. 
[*  137]   William  Henry  Daniel  *()elime,  who  liad  not  before  been 

employed  by  Mr.  or  ^Irs.  l>:n  ry,  but  who  had  practised  in 
India,  and  was  ac(|uainted  with  Indian  as  well  as  English  business. 
Mr.  Barry  gave  him  instructions  to  prepare  the  deed  of  mortgage, 
which  was  to  be  gi\en  upon  Barry's  Irish  property.  This  property 
consisted  of  certain  estates  at  (rortnaclougli  and  Crinallow,  and 
also  of  Dunbollog,  the  purchase  of  which  last-named  property  was 
not,  at  that  time,  completed.  Mr.  Oehme,  with  a  view  of  prepar- 
ing the  deed,  asked  Barry  for  the  conveyances  ;  he  received  the 
draft  conveyance  of  Dunbollog,  but,  on  asking  for  the  conveyances 
of  the  Gortnaclough  and  Crinallow  properties,  he  was  told  that 
they  were  at  Mr.  Barry's  residence  at  Lota,  in  the  county  of  Cork, 
l)ut  particulars  of  them  were  promised  to  be  furnislied,  and  thosr. 
particulars  weie  furnished  in  writing  by  Barry  himself.  Mr. 
Eobert  Henry  Haly  (j\Ivs.  Barry's  son  by  her  first  nuirriage),  who 
had  previously  managed  the  business  in  India,  consented  to  be  the 
trustee  under  the  deed,  which  was  executed  on  the  5th  of  October, 
1866.  This  deed  conveyed  the  Gortnaclough  and  Crinallow  prop- 
erty, and  also  the  Dunbollog  property  (the  purchase  of  which  last- 
named  property  had  been  completed  on  the  11th  of  June,  1866)  to 
Haly  in  trust  for  Mrs.  Barry,  or  other  the  legal  ])ersonal  represen- 
tative of  Alexander  Mackay,  with  a  proviso  for  redemption  on 
payment  of  £31,641  12s.  C)d.  (that  sum  ])eing  taken  as  the  gross 
amount  of  Barry's  indebtedness  to  jMackay's  estate)  on  the  1st  of 
January,  1872,  with  interest  at  5  per  cent.  This  deed  was  regis- 
tered on  the  12th  of  October,  1866.  At  that  time  liarry  was,  in 
fact,  considerably  indebted  to  the  Agra  Bank  (Limited),  especially 
for  a  loan  of  £25,000  advanced  by  the  Agra  &  Masterman's  Baidc 
(now  the  Agra  Bank)  in  June,  1860,  and  had  written  certain 
letters  to  the  bankers,  dated  the  27th  and  the  29th  of 
[*138]  June,  1865,^  and  the  7th  and  the  13t1i  *  of  April,  1866, 

'   Tho    important,    part    of    that    letter,  .C25,000  for   six    months,    I    heij   to  stato 

■wliich     formeil     tlie    foinidation     nl"    the  that,  in  security  for  .same,  I   shall   he  j)rc. 

banker's  claim,  wsis  a.s  follows: —  jiared  to  loilpje  witli  you  the  joint  proin- 

"  With  reference  to  the  conversation  T  issory    note   of   Mr.    W.    Thompson    and 

had  with  you  this  morning  on  the  sul)je(t  myself  for  the  above  amount,  with  dehen- 

of  mv  receiving  a  loan  from  the  bank  of  titre  bonds  in  my  favour  for  .£.30,000.  due 
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wliich  they  insisted  constituted  an  equitable  mortgage  of  lii.s 
Irish  property  in  their  favour.  The  deeds  of  thi'  (rortnach^ugh 
and  the  (.'rinallow  pidperty  had  Iteen,  in  fact,  deposited  with  the 
bunkers,  instead  of  being  at  Carry's  hou^e  at  Lota,  but  no  de])osit 
of  the  deeds  of  the  J)unbonog  iiiopcrly  had  been  made. 

On  the  1st  of  February,  l.StiT,  the  ap[)ellants  hied  a  cause 
petition  (which  was  afterwards  amended)  praying  for  specific  per- 
formance of  the  agreement  by  way  of  eijuitable  charge  containe'J,  in 
the  aforesaid  letters.  The  original  1)ill  was  drawn  against  i'.arry 
himself,  but  he  died  on  the  day  before  it  was  put  on  the  hie,  and 
it  was  afterwards  amended  by  making  Mrs.  Darry  and  Mr.  Haly 
parties  thereto.  The  amended  bill  hied  on  the  25th  of  May,  l'Sl)S, 
charged  that  the  granting  of  the  mortgage  to  Mrs.  Barry  ^vas 
fraudulent,  that  it  was  granted  without  consideration,  that  no 
in(|uiry  was  made  for  the  title  deeds  t)f  (i-ortnaclough  and  Crinallow, 
and  tliat  the  neglect  to  make  such  incpiiry  was  itself  a  legal  fraud 
sufficient  to  deprive  the  defendants  of  an}'  priority  by  reason  of  the 
rcuistration  of  their  mortgage,  and  that  they  must  be  taken  to 
have  had  notice  —  constructive  notice,  at  least  —  through  Oehme, 
of  the  })revious  equitable  mortgage  to  the  bank. 

Tlie  defendants,  in  their  answer,  denied  all  knowledge  of  the  loan 
<)i  £25,000  to  Barry,  or  of  any  security  given  for  it. 

The  cause  was  heard  before  the  Master  of  the  Eolls,  wlu^  de- 
clared the  deed  of  the  5th  oi  October,  1866,  to  be  fraudulent  ind 
void  as  against  the  bankers.  Mrs.  Barry  ap])ealed  against  that 
decision,  contending  that  the  cause  petition  ought  to  have  heen 
<lismissed  with  costs,  so  far  as  it  sought  to  obtain  priority  for  the 
ilemand  of  the  bank  over  the  mortgage  of  the  5th  of  Octo- 
l)er,  *  1866,  to  the  extent  of  any  moneys  thereby  secured  [*  l.')9] 
wiiich  were  at  the  date   thereof  due  upon  the  bond  and 

on   the  1st  of"  January,  1867,  as  collateral  ami  rriiiallow.     Tlic  transaction  as  to  ilio 
security,  or,  if  tlie  bauk  would   prefer  it,  Dunhollosjf  estate  was  not  then  coiiipleti>(l, 
would  lodge  the  title  deeds  of  the  prop-  and  the  deeds   relating   to  that  [jrojie/ty 
erty  in  Ireland,  which  I  am  now  pnrclias-  were  never  deposited,  tliongh  Mi'.  Harry, 
ing,  to  the  above  value.    •  Vou  will  oblige  on  tlie  2!ttli  of  June,  wrote  to  say  lie  would 
nie  by  placing  my  application  before  your  lodge  tiiem  "when   the   ])urcliase  of   tin- 
directors  to-day,  and,  lioping  that  they  will  Dunbollog  property  is  comi)leteil."    There 
accede  to  my  pro))osal,  were  tlui-;  menioraniia  accom))aiiying  the 
"  1  am,  &c.,  deposit  of  tlie  title  deeds.     As  to  the  pro- 
"  G.  11.  Bauuv."  priety  of  registering  (under  a  similar  Act, 
The   bank   directors   did    agree   to  the  the  Irisli  Banker's  Act),  in  a  case  where 
jMoposal,    advanced   the    money,  and    rf-  such  memoranda  existed,  see  Copland  v. 
c'.MVcd  the  deeds  relatini;'  to  (lorhiinlnn    h  /'>ir's.  L.  ];.  .')  11.  L   .'J.")8. 
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mortgage  of  the  l.st  of  March,  1861.  The  Lord  Cmaxcellok 
(Lord  O'Hagan)  and  the  Lord  Justice  of  Appeal  CiimsTiAN  ex- 
pressed their  opinion  that  the  decree  of  the  Master  of  the  Kolls 
must  be  varied  (Ir.  Rep.  6  Eq.  128),  for  that  giving  priority  to  the 
hrst  equitable  mortgage,  though  unregistered,  over  the  second  legal 
mortgage,  which  was  registered,  it  could  not  be  sustained,  there 
being  no  evidence  whatever  to  show  that  th'e  grantees  in  the  mort- 
gage deed  had  been  guilty  of  any  fraud  or  had  had  notice,  actual 
or  constructive,  of  the  equitable  mortgage. 

This  was  an  appeal  against  that  decision. 

Mr.  Fry,  Q.  C,  and  Mr.  Gerald  Fit/gibl)on,  Q.  C.  (of  the  Irish 
bar),  (Mr.  Westlake,  Q.  C,  was  with  them),  for  the  appellants:  — 

The  real  claim  of  the  respondents  here  rests  alone  on  the  fact 
of  registration.  But  it  has  long  since  been  decided  that  registra- 
tion of  a  deed,  with  notice  of  a  prior  deed  unregistered,  shall  not 
prevail  against  it.  Blades  v.  Bludoi,  1  E([.  Cas.  Abr.  .'558.  The 
object  of  the  statute  was  to  prevent  frauds.  Forbes  v.  Dcniston,  4 
Bro.  P.  C.  (8vo  Ed.)  189.  No  one  can  doubt  that  the  solicitor 
who  prepared  the  deed  was,  at  the  least,  utterly  careless  to  inform 
himself  of  the  facts,  and  avoided  making  any  inquiry  which  might 
be  inconvenient  to  his  clients,  lie  must,  therefore,  be  taken  in 
equity  to  have  been  cognisant  of  those  facts,  or  at  least  to  have 
the  full  opportunity  of  being  cognisant  of  them,  and,  being  so, 
his  knowledge  affects  his  clients  with  notice  ;  for  in  all  the  cases 
a  determination  not  to  inquire,  a  wilfulness  in  evading  the  duty 
to  inquire,  has  always  been  treated  as  equivalent  to  actual  notice. 
Vice-Chancellor  Turner  so  expressly  declared  \\\  Hewitt  v.  Lov.^c- 
more,  9  Hare,  449,  21  L.  J.  Ch.  69,  although  he  did  not  apply 
the  rule  in  that  case,  because  he  did  not  think  that  the  evidence 
there  liad  made  out  that  there  was  any  evasion  of  inquiry.  That 
case  was  cited  and  considered  in  Worrrudd  v.  Midthaid,  35  L.  J. 
(.'h.  69,  and  there  it  was  held  that  constructive  notice  of  a  ]»rior 
unregistered  encumbrance  affecting  lands  in  Middlesex  is  as  effec- 
tive as  actual  notice,  and  an  equitable  mortgage  of  a  prior 
[*140]  date,  though  *  unregistered,  was  held  to  have  priority 
over  even  a  registered  marriage  settlement.  In  re  Allois 
Estates,  Ir.  Rep.  1  Eq.  455,  is  to  the  same  effect.  In  Sheldon  v. 
Cox,  2  Eden,  224,  Amb.  624,  notice  of  an  unregistered  mortgage 
was  held  to  affect  subsequent  mortgagees  who  had  registered,  and 
the  fact  that  the  agent  of  the  subsequent  mortgagees  was  himself 
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tlu'  owner,  was  declared  to  make  no  diflerence  in  the  matter. 
Boarsot  \.  Sxrat/e,  L.  K.  2  fc^(|.  134,  wa.s  to  the  same  effect. 
There  A.,  being  one  of  three  trustees,  executed  an  assignment  of 
the  trust  property.  A.  was  also  a  solicitor,  and  subse([uently 
effected  a  sale  of  the  same  pro])erty,  in  wliich  sale  he  acted  as 
solicitor  for  the  purchasers,  and  they  were  held  to  be,  througli 
him.  affected  with  notice  of  the  previous  assignment.  Bine  v. 
JJodfJ,  2  Atk.  275,  does  not  affect  this  case,  nor  Jolland  v.  Stain- 
hruUfr,  3  Ves.  478,  nor  WijaU  v.  BarvMl,  19  Ves.  435,  nor  Chad- 
■wick  V.  Tunicr,  L.  K.  1  (,'h.  310,  for  thf\v  really  all  depended 
on  what  amounted  in  each  tn  notice,  and  tiiey  declared  nothing 
more  than  this,  that  where  you  allege  fraud  you  must  make  it 
out  clearly  by  proof.  Then  comes  the  ([uestinu,  what  is  the 
general  rule  in  such  cases  as  the  present,  whether  actual  notice 
is  required,  or  whether  constructive  notice  is  not  enough.  It  is 
.submitted  that  constructive  notice  is  enough.  In  Le  Neve  \.  Lc 
Neve,  3  Atk.  646,  1  Ves.  64,  Amb.  436  (p.  774,  ante),  constructive 
notice,  that  is,  notice  through  the  agent  of  the  defendant,  was  held 
to  be  notice  to  the  defendant  himself,  and  that  was  a  case  which 
related  to  marriage  articles,  where  of  course  the  ordinary  rule  of  pre- 
sumption would  be  in  favour  of  the  articles.  Here  there  is  strong 
ground  for  believing  that  Barry  never  intended  to  mortgage  this 
property  to  the  respondents,  but  did  what  he  did  solely  to  defraud 
the  bankers,  from  whom  he  had  just  before  procured  a  large  ad- 
vance of  money.  Their  loan  was  a  real  loan,  while  the  sums  wliich 
nuide  up  tlu-  £31,000  of  the  mortgage  deed  were  not  shown  t(»  be 
really  owing.  In  such  a  case  constructive  notice  must  be  sufficient. 
In  Irelantl,  which  has  long  been  a  I'egistry  country,  these  matters 
were  constantly  occurring,  and  the  rule  has  tlu-re  been  laid  down 
plainly  in  a  succession  of  cases,  that  the  knowledge  of  the  solicitor 
is  the  knowledge  of  the  client,  and  constructive  notice  has 
*agaui  and  again  lieen  held  to  l)e  sufficient.  Murji  rih<>,i/r.^  [*  141  | 
V.  Hovendrn,  1  Dru.  IJep.  t.  Sug.  11,  was  a  remarkable 
instance.  Theie  A.,  a  solicitor,  was  the  owner  of  some  property 
in  right  of  his  wife.  He  executed  to  M.,  in  1805,  a  mortgage  of 
this  property.  This  moi'tgage  was  not  registered.  In  1806,  he 
executed  a  second  mortgage  of  the  same  pro])erty  to  X..  being  in 
that  instance  employed  by  N.  as  her  solicitor  and  agent.  This 
mortgage  of  1806  was  duly  registered.  Yet  in  a  contest  for  ]»rior- 
ity  between  tlu'se  two  mortgagees,  it  was  held  that  N.  was  affected 
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with  notice  of  the  mortgage  of  1805  in  consequence  of  her  having 
employed  A.  as  her  solicitor,  and  so  could  not  rely  on  the  priority 
which  she  would  otherwise  have  enjoyed  in  consequence  of  the 
registering  of  the  mortgage  executed  in  1806.  Lord  Chancellor 
SuGDEN  there  discussed  all  the  leading  cases,  and  expressed  a. 
clear  opinion  that  if  a  purchaser  employed  a  solicitor  who  liad 
any  knowledge  of  an  eucumhrance  affecting  the  property,  such 
knowledge  must,  in  law,  l)e  treated  as  communicated  to  the  prin- 
cipal, although  the  latter  niiglit,  in  fact,  he  wJiolly  unconscious  of 
the  existence  of  the  eucumhrance.  In  a  case  like  this  it  is  the 
duty  of  a  party  to  in([uire,  and  if  he  abstains  from  making  any 
inqir'j'y  he  must  take   the  consecjuence.      In    Ni/on   v.   Hamiltoity 

2  ])r.  &  Wal.  o64,  a  solicitor  prepared  a  deed  of  separation  between, 
man  and  wife,  he  fraudulently  ])revented  it  from  being  registered^ 
Afterwards,  acting  as  solicitor  for  the  husbaml  and  for  X.  \.,  wha 
leni.  the  husband  nnjuey,  he  ])repared  another  deed  as  security  for 
X.  Y.'s  advances,  and  he  inserted  in  this  second  deed  the  same 
property  as  that  whicli  was  the  subject  of  the  separation  settle- 
ment. X.  Y.'s  deed  was  registered,  but  it  was  nevertheless  post- 
])om^d  to  the  prior  unregistered  settlement  because  of  the  knowledge 
of  Vhe  solicitor  being  imputed  to  the  client.  Lcnclmnx.  MeCahe, 
'2  i ••.  Eq.  Rep.  .342,  is  to  the  same  effect.  An<l  tliat  rule  has  l>een 
ap^died  where  the  person  has  united  in  himsidf  tlie  character  oi 
ow\uu-  of  the  property  and  of  solicitor.  In  Eorkc  v.  L/oi/d,  1/5  Ir, 
ell  Rep.  (N.  S.)  273,  A.,  wlio  was  tlie  owner  of  some  laiul  and 
was  a  solicitor,  made  to  V>.  a  mortgage  of  the  land  on  llie  20th  of 
Mar'^-h,  Ifiof"),  tlii.^  moitgage  was   not  registered  till  April   3,  ISTiO. 

A.  mad(!  a  lease  of  the  same  land  to  C.  on  tlu;  7th  of 
I*  142]    Maich,  18r)9,  and  registered  *  it    at    once,  being  ]»ai(l  by  C 

for  ]\\s  trouble  as -solicitor  in  tlie  transaction.  It  was 
held  that  .\.  was  C.'s  solicitor,  and  that  < '.  was  affected,  through 
him,  with  notice  of  the  prior  unregistered  mortgage,  and  the  lease 
was  postponed  to  the  mortgage.  That  judgment  was  taken  to 
the  Court  of  Appeal,  and  was  there  afhrmed.  (14  Ir.  Ch.  Rep. 
^N.  S.)  442.)  In  Ratcliffe  v.  llariuird,  L.  R.  f,  Ch.  052,  the  .same 
rule  of  affecting  the  mortgagee  through  the  knowledge  of  the 
solicitor  was  admitted,  though  it  was  not  applied  in  that  case,  the 
Court  being  of  opinion  that  there  had  not  been  any  actunl  negli- 
gence on  the  part  of  the  mortgagee's  solicitor.     Kennedy  v.  Green, 

3  My.  &  K.   699  (p.  820,  post),  and   WhHhre>id  \.  Jordan,  1    Y.  Sf. 


i;.  c.  VOL.  XXI.]     i'Ui;ciiASEu  Fou  valup:  without  notice.  7*.il 

No.  6.  —  Agra  Bank  v.  Barry  and  another,  L.  R.  7  H.  L.  142,  143. 

C  Ex.  ;^>03,  sliow  that  where  there  might  liave  been  inquiry, 
but  none  lias  been  made,  constructive  notice  is  sufhcient  to  affect 
the  ])arties. 

Here,  tliere  was  nothing  like  an  advance  of  money,  an  indefinite 
sum  was  left  in  the  hands  of  the  husband  to  carry  on  the  trade  in 
which  he  and  his  partner  had  been  engaged.  There  was  no  doubt 
]jrivate  intluence  used  to  get  this  deed,  for  which,  after  all,  there 
was  no  proof  that  any  valid  consideration  had  been  given. 

Mr.  Isaac  lUitt,  Q.  C.,  Mr.  O'Hagan,  Q.  C,  and  Mr.  Pvonayne  (all 
of  the  Irish  bar)  were  for  the  respondents  :  — 

The  real  question  here  is  as  to  the  construction  of  the  Act  of 
Anne.  That  Act  (6  Anne,  c.  2,  Tr.)  was  passed  in  order  to  give 
effect  to  an  object  treated  by  the  Legislature  as  most  important, 
and  stated  in  the  preamble  to  be  that  of  "  securing  purchasers, 
preventing  forgeries  and  fraudulent  gifts,  and  conveyances  of 
lands."  The  3rd  section  requires  that  "  a  memorial  of  all  deeds 
shall  be  registered."  The  4th  section  declares  that  all  registered 
deeds  shall  be  taken  "  as  good  and  effectual  in  law  and  equity 
according  to  the  priority  of  time  of  registering;"  and  the  oth 
section  provides  that  "  every  deed  not  registered  shall  be  deemed 
and  adjudged  as  fraudulent  and  void,"  not  only  as  against  a 
registered  deed,  "  but  likewise  against  all  and  every  creditors  and 
creditor  by  judgment,  recognisance,  statute  merchant,  or  of  the 
staple,  confessed,  acknowledged,  or  entered  into,  as  for  and  con- 
cei'ning  all  honours,  lands,"  &c.,  "  contained  or  expressed 
in  such  *  memorial  registered  as  aforesaid."  leaking  these  [*  143] 
sections  together  it  is  impossible  to  doubt  what  was  the 
intentitm  of  the  Legislature,  and  that  that  intention  was  especially 
to  prevent  the  occurrence  of  such  a  case  as  this.  The  case  of 
uV'Lwn  V.  Hamilton,  '1  Dr.  &  Wal.  364,  does  not  affect  the  present, 
for  there  the  questions  were  whether  the  solicitor  who  prepared 
the  second  deed  had  not  a  full  knowledge  of  the  first,  and  if  so, 
whether  his  knowledge  must  not  afleet  his  client,  the  second 
mortgagee,  and  in  both  matters  an  aftirmative  answer  was  given. 
No  such  answer  could  be  given  here.  Barry  was  not  the  solicitor 
of  Mrs.  IJarr}-,  his  position  was  hostile,  not  fiduciary,  and  therefore 
she  could  not  be  affected  through  his  knowledge  or  his  acts.  The 
solicitor  who  prepared  this  deed,  Mr.  Oehme,  was  wholly  ignorant 
of  the  preceding  transactions  between  Barry  and  the  bankers,  and 
the  deed  whicli  li(i  prepared  in  honest  ignorance  of  them  was  duly 
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registered.     The  alleged  equitable  mortgage  of  the  bankers  was 
not  registered;  the  deeds  of  the  (loitnaclough  and  Crinallow  estates 
were  asked   for  by  Mr.   Oehiue,  the  solicitor  for  the  respondents, 
and  an  excuse,  apparently  reasonable  and   sufficient,  was  given  to 
liini.     He  throughout  acted  bona  fide.     All    argument  about   not 
making    an    inquiry  was   therefore  excluded.     The  demand  here 
made  by  the  appellants  amounted    to  this,  that  a  transaction,  a 
secret  transaction,  of  which  nobody  but  the  parties  concerned,  the 
bankers    and  Barry,    could    know    anything,  and    vvliich  was  not  • 
registered,  was  to  have  priority  over  a  reguhir   and   formal  deed 
(founded,  too,  upon  a  long  previous  existing  liability)   which  had 
been  duly  registered.     To  give  it  that  priority  would  Ijc  entirely 
to  defeat  the  Statute  of    Anne.     Even  if  the  circumstances  here 
were    not  nearly  so    strong    as  they  really  are  in    favour  of    the 
respondents,  the   fact    of   registry  ought   to  decide  the  matter  to 
their  advantage.     Marjuribanks  v.  Hovciiden,  Dru.  Ch.   Rep.  t.  8ug. 
11,  is  an  authority  for  the  respondents.     Lord  Chancellor  Si'ODPix 
there  said  (Ibid.  22):  "  The  only  difficulty  is  that  this  is  a  conflict 
between  a  registered  and  an  unregistered  instrument,  and  that  in 
cases  of  registry  it  has  been  held  tliat  direct  notice  is  requisite. 
I  am  dis[)osed  to  follow  those  decisions,  and,  as  between  a  regis- 
tered and  an  uni'egistered  deed,  not  to  bind  the  party  wln) 
[*  144]    has  the  *  legal  priority  l)y  any  casual  {;ii'cumstanc(^s,  which 
in  other  ca.ses  might  lie,  considered  as  amounting  only  to 
constructive  notice."     The  decision  in  that  case,  therefore,  did  not 
affect  the  question  of  the  validity  and  force  of  the  registry,  but 
was  owing  to  the  fact  that  not  merelv  a  constiuctivt!  notice  to  the 
solicitor  had   l)een   proved  there,  but  that  he  knew    really  every- 
thing conne(M(Ml   with  the  transaction,  and   so  the   rule  of  ;i  client 
being   bound    li\'    the    knowledge;    of    his    solicitor    hecanu!    a[)pli- 
cable.     In   Chadtvul-  v.    Tunur.  L.  If.    1  Ch.   .">10,  it  was  exjm^ssly 
declared  that  a  title  which  has  heen  registered  can  only  l»e  affected 
by   clear  and  distinct  notice  amounting,  in   fact,  to    iVa ud.     That 
was  a  case  on  the  Registry  Act  for  the  East   Riding  of   ^■orkshire 
((■)   i\nne,  c.    .">")),   which   resend)letl   in   all   its  material  ])oints  tin; 
other  Registry  Acts  of  that  reign.     In  Jfeivitt  v.  Looscmurc,9  Hare, 
449,  21  L.  J.  Ch.  (iO,  though  it  was  admitted  that  the  knowledge 
of  the  solicitor  would  hind  th(!  mortgagee  w1k»  employed  him,  yet 
if  that  solicitor  was  himself  the   mortgagor,  his  employer  would 
not    be    bound   by    any    uncomnmnicated   fact   which   it  was  thu 
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interest  of  such  a  iiioitQ,a<'or  to  conceal  from  the  mortijafjee.  Hen; 
the  mortgagor  wa.s  not  the  solicitor,  l)iiL  he  iiad  a  real  interest  in 
concealing  from  ihc  moi-tgagee  what  he  had  done.  And  that  case 
also  decided  that  a  legiil  mortgagee  will  not  Ije  postponed  to  a 
])rior  e([uitaltl('  one  un  the  ground  that  the  title  deeds  have  not 
been  got  in,  unli'ss  thei'O  had  been,  in  that  respect,  fraud  oi-  wilful 
neglig(mce  on  the  part  of  the  legal  mortgagee,  and  that  neither 
fraud  nor  wilful  negligence  will  be  im})uted  to  a  mortgagee  who 
has  bona  fide  made  an  iu(|uiry  for  the  title  deeds,  and  has  received 
a  reasonable  excuse  for  their  non-delivery.  That  case  may  well 
be  taken  as  decisive  of  the  present.  IVi/att  v.  Barwell,  19  Ves. 
435,  decides  that  notice  to  avoid  a  registered  deed  must  be  clear, 
distinct,  and  positive;  and  Jidtdiffe  v.  Barnard,  L.  E.  6  Ch.  652, 
shows  that  mere  omission  by  the  solicitor  to  examine  all  the  title 
deeds  will  not  be  sufficient  to  fix  the  legal  mortgagee  with  con- 
structive notice  of  a  prior  equitable  charge. 

The  case  of  War  maid  v.  Maitland,  ."iS  L.  J.  Ch.  69,  where  it 
was  held  that  constructive  notice  of  a  prior  unregistered 
encumbrance  affecting  *  lands  in  Middlesex  is  as  effectual  [*  145] 
as  actual  notice,  cannot  be  supported.  Such  was  the 
opinion  of  Lord  Justice  Christian  in  this  very  case,  founding  him 
self  on  the  authority  of  Lord  Chancellor  Sugden  in  Marjorihanls: 
v.  ffovciiden,  and  of  Lord  Chancellor  Brewster  in  a  case  of 
Eus'iell  V.  Cushcll,  decided  in  Trinity  Term,  1867.  The  latter  case 
was  not  reported,  but  it  had  a])pea.red  satisfactory  to  the  Lord 
Justice,  from  his  examination  of  it,  as  stated  in  Mr.  Madden's 
work  on  Registration.  In  that  case  Lord  Chancellor  Brewster 
had  expressly  declhied  to  follow  the  case  of  Worviald  v.  Maitland. 
Flum.h  V.  Fliiitt,  2  Anstr.  432  (3  R.  R.  605),  is  an  early  and  an  impor- 
tant case,  and  was  referred  to  as  such  by  Lord  Justice  CiritiSTiAN. 
There  title  deeds  were  deposited  as  a  security  for  money  ;  a  creditor 
of  the  mortgagor,  fearing  his  immediate  insolvency,  not  having  no- 
tice of  his  equitable  encumbrance,  took  a  conveyance  of  the  same 
premises ;  and  this  conveyance  was  held  good.  Lord  Justice 
Christian,  quoting  that  case,  introduced  the  circumstance  of  the 
e.\isten(;e  of  a  registry,  and  expressed  his  opinion  that  a  person 
who  takes  the  liigal  estate  without  the  deeds,  has  a  preferable  title 
to  him  who  takes  the  deeds  without  the  legal  estate,  and  without 
even  registering  the  agreement  which  constituted  him  an  equita- 
ble mortgagee.     Of  course  that  mode  of  putting   the  matter  im- 
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plies  ail  absence  of  fraud,  and  there  is  not  the  slightest  ground  to 
impute  fraud  in  this  case.  The  respondents  knew  nothing  of  the 
real  circumstances  and  situation  of  Barry  ;  he  appeared  to  be  a 
man  of  wealth  ;  lie  put  himself  forward  as  such  ;  he  was  believed 
to  be  purchasing  estates  in  Ireland ;  he  sat  in  Parliament  as  a 
member  for  an  Irish  county,  and  in  every  respect  seemed  to  be 
a  man  who  was  to  be  trusted.  Acting  in  natural  confideiice  upon 
these  circumstunces,  the  respondents,  to  whom  a  large  debt  was 
justly  due,  and  who,  in  this  matter,  were  acting  as  trustees  for  the 
■cliildren  of  a  deceased  person,  took  the  security  of  a  legal  mort- 
gage and  showed  their  faith  by  registering  it.  A  merely  un- 
registered equitable  mortgage  cannot  l)e  set  up  against  a  registered 
legal  mortgage  taken  under  such  circumstances  ;  nor  can  it  be 
alleged,  as  in  Kennedy  v.  Green,  3  My.  &  K.  699,  or  in  Wliithrcad 
V.  Jordan,  1  Y.  &  C.  Ex.  303,  that  there  had  been  wilful  negli- 
gence or  wilful  avoiding  of  inquiry  when  the  circum- 
[*  146]  stances  should  have  induced  the  parties  to  *  make  it. 
There  were  no  such  circumstances  here.  This  case  more 
resembles  that  of  Jowe.s  v.  ^rnith;  1  Hare,  43,  11  L.  d.  Ch.  83, 
where  Vice-Chancellor  Wickam  divided  cases  of  constructive  notice 
into  two  classes,  first,  where  there  was  actual  knowledge  of  the  fact 
that  the  property  was  encumbered  in  some  way,  and  llic  party 
about  to  take  a  security  on  it  did  not  inquire  in  what  way,  so  that 
the  Court  bound  him  by  constructive  notice  ;  or  secondly,  cases 
in  wliicli  the  ("ourt  has  been  satisfied  that  he  had  designedly  ab- 
stained from  in(|uiry  for  the  very  purpose  of  avoiding  notice.  Hi're 
the  respondents  had  not  only  no  knowledge,  but  they  had  no 
suspicion,  of  any  existing  encumbrance  ;  and  they  do  not  fall  within 
either  of  tho.se  classes  of  cases. 
]\Ii-.  Fry  replied. 

The  Loiii)  CiiAXCKLT.OR  (Lord  Cairns)  :  — 

My  Lords,  although  this  case  has  occupied  a  considerable  timi! 
at  your  Lordships'  bar  in  the  very  ahle  argument  which  you  have 
lieard,  1  d(j  not  propose  to  detain  you  at  length  in  expressing  the 
opinion  which  I  have  been  able  to  form  upon  the  ca.se. 

My  Lords,  there  are  some  facts  in  the  case  which  appear  to  me 
to  be  proved  beyond  all  possibility  of  dispute.  The  bankers  ob- 
tained their  security,  an  e(|uitable  s(!curity,  in  the  year  ]86r).  Mrs. 
Barry,  the  executrix,  and  her  trustee,  obtained  their  security  and 
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registered  their  security  in  the  year  1866.  It  appears  to  me  to 
be  clear  upon- the  evidence,  after  reading  both  the  evidence  in 
chief  and  the  cross-examination,  that,  at  the  time  the  security  of 
October,  LS66,  was  given,  there  were  undoul)tedly  claims  existing 
on  the  part  of  Mrs.  Barry,  as  executrix  of  her  former  husl)and's 
estate,  against  the  late  Mr.  IJarry,  who  was  then  iier  husband.  It 
apjK'ai's  to  me  to  be  clear  beyond  all  doubt  that  Mrs.  Bariy  urged 
her  husband  to  give  her  a  security  upon  his  property  in  respect  of 
those  claims,  ;ind  that  she  repeated  tluiL  dcinaiid,  or  that  rerpiest, 
from  time  to  time  during  the  weeks  or  months  that  elapsed  before 
the  security  was  actually  given.  It  further  ajipears  to  me  to  be 
clear  upon  the  evidence  of  Mr.  Oehmc,  the  solicitor  who  was 
appointed  to  prepare  the  security  which  Mi'.  JJarry  was  al)Out  to 
give  to  his  wife  as  executrix,  that  so  far  as  Mr.  Oehme 
was  concerned  he  had  actually  *  no  notice  whatever  of  [*  147] 
the  ]»rior  ei[uitable  charge  which  had  been  given  t(.)  the 
bank.  And,  my  Lords,  I  am  bound  to  say,  looking  at  the  evidence 
ill  this  case,  ita])pears  to  me  to  be  entirely  l)eyond  the  power  of  the 
appellants  to  challenge  in  this  case  the  general  character  of  Mr. 
Oehme,  or  to  impute  to  liim  here  any  wilful  participation  in  a  fraud. 
That  being  the  state  of  the  case  as  to  the  facts,  the  ground,  and 
tilt'  only  ground,  which  I  can  tind  alleged  on  the  part  of  the 
appellants  for  the  purpose  of  defeating  altogether  the  secuivity 
given  to  the  executrix,  is  this,  that  Mr.  Oehme  did  not  obtain  from 
Mr.  Barry  the  title  deeds  of  the  estates  over  which  the  security 
was  given,  and  that  he  did  not  investigate  the  titles  to  those 
instates.  Now,  as  regards  the  title  deeds,  it  is  proved,  and  theve  is 
no  statement  to  the  contrary,  that  Mr.  Oehme  asked  Mr.  Barry 
for  llie  title  deeds.  Tt  is  said  that  he  asked  for  those  deeds,  not  to 
hold  them  as  })art  of  the  security,  but,  in  order,  by  means  of  the 
contents  of  tliose  title  deeds,  to  ])repare  the  security  witli  mon' 
accuracy.  That  may  be  a  just  observation,  but  at  the  same  time, 
asking  for  the  title  deeds  in  this  way,  he  was  told,  in  Kiigland,  that 
the  deeds  were  at  the  residence  of  Mr.  Barry  in  Ireland.  That 
was  a  very  naluial,  plausible,  and  credilde  statement,  and  he  ac- 
cepted that  statement;  and  the  circumstance  that  he  was  told 
that  they  were  in  Ireland  might  account  not  merely  for  their  not 
being  produced  to  him,  for  tlw  jmrpose  of  the  preparation  of  the 
security,  Init  also  for  the  fact  that  they  were  not  handed  ovei'  to 
him  u]ion  the  occasion  of  the  execution  of  that  securitv. 
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But  what  your  Lonlships  have  to  consider  is,  the  effect  of  the 
circuuistauces  to  wliich  I  have  referred  upon  a  security  fur  land 
situated  in  a  country  where  a  system  and  hiw  of  registration  pre- 
vail. Your  Lordships  have  been  referred  to  the  Act  of  Anne, 
which  established  a  registry  of  deeds  in  Ireland,  and  your  Lord- 
ships have  been  referred  to  the  authorities  which  liave  been 
decided  with  reference  to  the  state  of  the  law  of  registration  since 
the  passing  of  that  Act.  My  Lords,  any  person  reading  over  that 
Act  oi  I'arlianient  would  perha])s  in  the  first  instance  conclude,  as 
has  often  been  said,  that  it  was  an  Act  absolutely  decisive  of 
priority  under  all  circumstances,   and  enacting  that  under  every 

circumstance  that  could  be  su[)pos<'d,  the  deed  first  regis- 
[*  148]    tered  was  to  take  *  precedence  of  a  deed  which,  although 

it  might  be  executed  before,  was  not  registered  till  after-- 
wards.  Lut,  by  decisions  wliich  liave  now,  as  it  seems  to  me,  well 
established  the  law,  and  which  it  would  not  be,  I  think,  expedi- 
ent in  any  way  now  to  call  in  (juestion,  it  has  been  settleil  that, 
notwithstanding  the  api)arent  stringency  of  the  words  contained 
in  this  Act  of  Parliament,  still  if  a  person  in  Ireland  registers  a 
deed,  and  if  at  the  time  he  registers  the  deed  either  he  himself,  or 
an  agent,  whose  knowledge  is  the  knowledge  of  his  principal,  has 
notice  of  an  earlier  deed,  which,  though  executed,  is  not  registered, 
the  registration  which  he  actually  elfects  will  not  give  him  priority 
over  that  earlier  deed.  And,  my  Lords,  I  take  the  explanation  of 
those  decisions  to  be  that,  which  was  given  by  Lord  Kixc  in  tho 
case  of  Blmlcs  v.  Blades,  1  Ecp  Cas.  Ab.  \)\.  12,  p.  3.5(S,  u])wards  of 
one  hundred  and  fifty  years  ago,  the  case  which  was  mentioned 
just  now  at  your  Lordships'  bar.  1  take  the  ex))lanation  to  lie 
this,  that  inasmuch  as  the  object  of  the  statute  is  to  take  care 
that,  by  the  fact  of  deeds  being  placed  upon  a  register,  those  who 
come  to  register  a  subscMpient  deed  shall  be  informed  of  the  earlier 
title,  the  ''lid  and  objc.-t  of  the  statute  is  acconqilished  if  the 
iKirson  conung  to  register  a  deed  has,  ((liundc,  and  not  by  means 
of  the  register,  notice  of  a  deed  afflicting  the  property  executed 
b(d'ore  his  own.  Tn  that  case  the  notoriety,  whicli  it  was  tho 
object  of  the  statute  to  secure,  is  etfected,  effected  in  a  different 
way,  but  effected  a.s  absolutely  in  res])ect  of  the  person  who  thus 
comes  to  register  as  if  he  had  found  upon  the  register  notice  of 
the  earlier  deed.  Tf  that  is  so,  your  Lordshijts  will  observe  that 
those    cases    de]iend,  and    depand  ciitifi-ly.   \\\n\\\    tb''   ijucstinn    of 
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actual  notice  either  to  tlie  princi])al,  or  to  the  agent  whose  kiiowl- 
ledgc  is  tlie  knowledge  of  the  princi])al. 

But,  my  Lords,  have  authorities  gone  any  further  than  to  tlie 
length  wliich  I  have  .stated?  lias  it  e\er  l»een  decided,  with  re- 
gard to  a  Register  Act  sucli  as  that  which  prevails  in  Ireland,  that 
negligence  in  not  asking  for  the  title  deeds,  or  not  taking  up  the 
title  deeds,  shall  postpone  a  registered  security  ?  I  am  not  going 
to  say  a  word  with  regard  to  the  eftect  of  negligenc.e  of  that  kind 
in  a  country  like  England,  where  there  is  nt»  general  registration 
of  deeds  and  no  Act  of  Parliament  like  the.  Irish  Act.  But 
T  am  *  unable  to  discover  any  principle  upon  which  mere  [*  140] 
negligence  and  mere  failure  to  take  all  the  securities  that 
might  be  taken,  could,  in  a  country  subject  to  a  law  like  the  Irish 
Register  Act,  postpone  a  registered  deed.  It  appears  to  me  that  the 
object  of  such  a  statute  as  the  Irish  statute  is  to  give  a  premium  to 
diligence  in  registration  ;  and  to  say  that  if  the  question  is  merely 
a  question  of  greater  or  less  diligence,  great  or  less  care,  the  advan- 
tage enures  to  the  person  who  shows  his  diligence  by  first  registering 
his  own  deed.  Of  course  you  may  have  cases  in  which  there  may 
be  such  a  course  of  conduct  as  was  indicated  in  Kriincd//  v.  Green, 
•:?  My.  &  K.  699,  commented  on  in  tlie  case  of  Junes  v.  Smith,  1 
Hare,  43,  11  L.  J.  Ch.  83,  by  Yice-Chancellor  Wkika.m —conduct 
.so  reckless,  so  intensely  negligent,  that  you  are  absolutely  unal)le 
to  account  for  it  in  any  otlier  way  than  this,  that,  by^  reason 
of  a  suspicion  entertained  by  the  person  whose  conduct  you  are 
examining  that  there  was  a  registered  deed  before  his,  he  will 
abstain  from  inquiring  into  the  fact,  because  he  is  so  satisfied  that 
the  fact  exists,  that  he  feels  persuaded  that  if  he  did  inquire  he 
must  find  it  out.  My  Lords,  I  do  not  wish  to  express  any  decided 
opinion  at  this  moment  upon  a  case  of  that  kind.  If  such  a  case 
should  arise,  I  do  not  desire  to  .say  whether,  in  my  opinion,  such 
a  case  could  <jr  could  not  be  deemed  sufficient  to  get  rid  of  the 
]>!nvisions  of  the  Irish  Registry  Act.  lUit  what  I  do  say,  with 
great  confidence,  to  your  Lordshijis  is,  that  the  present  case  does 
not  resemble  that;  there  is  no  such  negligence  here  as,  to  my 
mind,  carrit^s  with  it  any  apitearanee  of  fraud.  The  conduct  of 
Mr.  Oehme,  the  solicitor  in  this  case,  ap])ears  to  me  to  be  natural 
under  the  circumstances,  and  not  to  be  tainted  with  anything 
Avhicli  could  have  even  tlui  imputation  of  mala  Jides  cast  u[)on  it. 

Well,  my  Lords,  are  there  cases  which  bear  a  contrary  import  to 
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tliat  which  I  have  endeavoured  now  to  express  ?  There  is  a  case 
which  was  before  Yiee-Chaucellor  Stuart,  the  case  of  Wormald  v. 
Maitland,  35  L.  J.  Ch.  Gfl;  and  with  regard  to  that  case  I  can 
only  say,  that  if  it  is  to  be  hejd  as  deciding,  that  in  a  register 
country,  with  such  a  statute  as  exists  in  Irekuid,  the  mere  circum- 
stance tliat,  on  the  occasion  of  a  marriage,  the  abstract  of 
[*  150]  title  to  the  property  settled  *  was  not  examined  on  behalf 
of  the  lady  about  to  be  married,  and  on  behalf  of  the  chil- 
dren Vtdio  might  be  born,  the  mere  fact  that  there  was  not  this^ 
examination  would  postpone  the  registered  settlement,  —  if  that  is 
the  effect  of  the  decision,  T  am  unable,  my  Lords,  to  say  that  that 
is  a  decision  which  commends  itself  to  m}-  judgment.  Tt  appears 
(hat  in  the  case  of  Allen's  Estates,  Ir.  Rep.  1  Eq.  455,  which  was 
decided  in  Ireland,  the  learned  Judge  in  tlie  Landed  Estates  Court 
founded  liis  decision  upon  this  case  of  Wormald  v.  Maitland ;  but 
it  appears,  from  what  was  said  in  the  present  case  by  the  Lf)rd 
Justice  Christian,  that,  at  the  time  the  learned  Judge  of  the 
Landed  Estates  Court  so  decided,  he  was  not  aware  that  the  then 
Lord  Chancellor  of  Ireland  (Lord  Chancellor  Brewster)  had,  in 
RvAsell  V.  Cushell}  decided  in  opposition  to  the  view  expressed  in 
W -rm aid  y.  Maitland.  I  cannot  take,  therefore,  that  case  as  an 
aul  liority  governing  or  affecting  the  present  case ;  and  that  case 
being  removed  out  of  the  way,  there  is  absolutely  no  authority  that 
I  ftm  aware  of  in  support  of  the  proposition  of  the  appellants. 

That,  my  Lords,  would  dispose  of  the  present  case,  but  for  a 
question  which  has  arisen  as  to  the  form  of  tlie  decree.  The 
decree,  as  it  stands,  does  not  direct  a  general  account  of  all  ad- 
vances made,  out  of  the  estate  of  the  testator,  to  the  late  Mr.  Barry, 
but  it  directs  an  account  upon  the  footing  of  a  ])articular  sum  ex- 
pressed in  the  bond  and  mortgage  deed  of  the  year  1861,  a  sum  of 
.£2500,  or  thereabouts.  It  assumes  that  that  sum  is  part  of  the 
larger  consideration  stated  in  the  deed  of  1866,  and  directs  an 
account  upon  the  footing  of  that  sum  as  to  how  much  of  it  remains 
due.  My  Lords,  I  should  have  thought  that  the  more  regular  and 
more  convenient  course  would  have  been  to  direct  a  general  account 
"f  all  advances  made  out  of  the  assets  to,  or  of  all  assets  received 
by,  tlie  late  Mr.  Barry,  and  if  the  question  v/ere  here  for  the  first 
time,  I  cannot  but  think  that  your  Lordships  would  be  disposed  to 
direct  the  accounts  somewhat  in  that  manner.     But,  my  Lords,  tiie 

1  Nut  reported,  but  meutiojieil  in  Madden  on  llegistratioii. 
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appellants  would  ])refer,  if  tliere  is  to  be  an  account,  that  it  shf)uld 
be  in  the  form  in  which  it  has  been  directed  in  the  Court 
below;  and  the  respondents  certainly  have  not  *  shown  [*1;j1] 
their  anxiety  to  alter  the  form  of  account  by  presenting 
any  cross  appeal.  I  am  not  at  all  prepared  to  admit,  for  a  moment, 
that  it  is  not  competent  to  your  Lordships,  on  being  asked  to 
review  a  decree  directing  an  account  of  tliis  kind,  to  consider,  inde- 
pendently of  the  views  of  the  party  appealing,  what  is  the  proper 
form  in  which  the  account  should  be  directed.  But,  at  the  same 
time,  it  does  not  appear  to  me  that  any  substantial  injury  would  be 
done  to  eitlier  party  here  by  leaving  the  account  in  the  form  in 
which  it  is  already  directed,  and  which  I  do  not  think  either  side 
has  streniKjusly  urged  should  be  altered,  unless  for  the  purpose,  as 
the  appellants  contend,  of  having  the  bill  dismissed  altogether.  I 
do  not,  therefore,  propose  to  advise  your  Lordships  to  make  any 
alteration  in  the  form  of  the  account.  I  notice  the  point  lest  it 
should  be  thought  to  have  escaped  your  Lordships'  observation, 
Imt  in  accordance  with  what  I  have  said,  I  think  the  justice  of  the 
(;ase  will  be  met  by  simply  dismissing  the  present  appeal,  and  dis- 
jnissing  it  with  costs. 

Lord  Hatheeley  :  — 

My  Lords,  I  entirely  concur  in  the  view  that  has  been  expressed 
by  the  noble  and  learned  Lord  on  the  woolsack  as  to  thti  course 
which  it  is  incumbent  upon  us  to  pursue  under  the  peculiar  cir- 
cumstances of  this  appeal. 

I  confess,  my  Lords,  that  when  the  case  was  opened,  as  it  was 
with  great  ability  by  Mr.  Fry,  I  did  become  anxious  to  investigate 
somewhat  narrowly  the  exact  position  of  the  parties  with  reference 
to  the  execution  of  the  deed  of  the  5th  of  October,  1866. 
Observations  were  made  by  him,  which  made  some  impression 
upon  my  mind,  as  to  whether  mala  fides  existed  in  the  representa- 
tion of  the  consideration  for  that  deed.  After  the  full  discussion 
that  the  case  lias  since  received,  and  after  all  the  sifting  that  the 
evidence  has  undergone,  I  am  now  satisfied  that,  at  all  events  on 
the  part  of  Mrs.  Barry,  whatever  might  have  been  Mr.  Barry's 
views  or  objects,  there  was  no  cognisance  whatever,  and  there  is  no 
ground  whatever  to  suspect  her  cognisance,  of  an  account  having 
been  made  out  which  was  in  itself  fictitious  and  fraudulent. 

It  turns  out  that,  beyond  all  dispute,  deeds  were  executed  in 
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1861,  to  wliich  the  Court  below  has,  I  think  most  justly, 
[*  152]   altributed  *  full  validity.     As  far  as  regards  all  that  was 

securi'd  hy  tlie  bond  and  tlic  mortgage  of  1861   there  was 
not  any  (question  at  all. 

The  question  that  arose  was  as  to  the  additional  amount  com- 
prised in  the  seeurity  oi  1866.  I  say  "  the  additional  aujount," 
because  I  liaAe  not  any  doubt  whatever,  for  it  is  fully  and  clearly 
sworn  to,  and  on  cross-examination  that  statement  has  in  no  way 
been  displaced,  that  the  documents  of  1861  did  form  a  )»urt  of  tht- 
consideration  for  the  £31,000  secured  by  the  documents  of  1866. 
As  to  the  remaining  portion  of  that  charge  it  was  made  out  in  a 
way  much  more  open  to  ol)SL'rvation.  It  is  stated  now  tliat  it  was 
ascertained  with  regard  to  the  jute  manufactory,  which  had  been 
carried  on  in  partnersliip  by  Mr.  Mackay  and  j\Ir.  Barry,  that  no 
account  of  the  partnership  had  been  taken  after  Mr.  Mackay's 
death  —  that  Mr.  Barry,  who  a  year  or  two  subsequently  marrit.Ml 
the  widow  of  Mr.  Mackay,  had  been  allowed,  as  surviving  partner, 
to  retain  the  whole  of  the  assets  — that  after  tliat  time  steps  were 
taken  which  led  to  a  sale  of  the  property  —  and  then  it  was,  as 
Mrs.  Barry  represents  very  naturally,  and  in  a  mode  which  1  tiiinl: 
is  entitled  to  all  credit,  that  she  began  to  have  misgivings  as  to 
whetlu'r  or  not  she  liad  sufhcient  security  for  the  debt  wliich  wa^^ 
due  to  her  as  executrix,  and  began  to  press  hci'  ]ius])and  foi'  .some 
security  for  that  debt. 

T  think  there  is  quite  enough  to  ])rove  that  you  cannot  im])ute 
to  Mrs.  Mackay,  even  if  you  sliould  treat  this  account  itself  as  not 
correctly  made  out,  a  knowledge  of  any  fraudulent  manufacture  of 
accounts  for  the  purpose  of  making  out  a  consideration. 

T  think,  upon  this  evidence,  we  must  almost  assume  a.s  a  fact 
that  the  concern  liad  been  profitable,  because  it  was  sold,  as  every- 
body admits,  to  a  company  for  a  payment  in  shares,  whicli  company 
expected,  T  su])po.se,  to  receive  some  profits  from  it.  We  arrive, 
then,  at  the  fact  that  Mrs.  iSarry  must  liave  been  a\v;ire  that  her 
bite  husband  had  made  cej'tain  profits  ;  we  also  ari'iv(!  at  the  fact 
tliat  she  had  no  knowledge  of  any  part  of  her  husband's  share  of 
the  profits  having  been  paid  over,  or  accounted  for  in  iiny  way 
to  her  as  executrix.  There  were,  therefore,  pi'ofits  that  t)ught  to 
have  come  to  her,  profits  that  she  had  not  received,  and   piolits  for 

which  she  was  going  to  lose  all  security   uiion   the  sale 
[*  153]    *  of  the  business.     1    think,  under  these  circumstances,  it 
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i:;  a  ifveat  dral  too  nnicli  to  say  that  she  ou^^ht  to  have  kiiuwu 
ihat  there  was  some  erroneous  statement  as  to  the  exact 
amount  of  those  profits  —  that  there  were  some  deductions  wliich 
ou^lit  to  have  been  made  which  were  not  made.  It  is  enough  U>r 
me  if  I  arrive  at  the  cou(dusiou  that  she  might  reasonably  and 
bond  fide  believe  that  the  sum  due  to  her  on  the  undisputed  deed 
of  1861,  and  the  sum  due  to  iier  in  respect  of  profits  as  to  which 
she  would  be  entitled  to  have  security,  would  amount,  or  might 
reasonably  be  taken  as  far  as  she  knew,  to  amount  to  such  a  sum 
as  was  included  in  the  purchase  deed. 

It  is  not  sutHcient  to  say  that  she  had  not  gone  through  the 
whole  of  this  account  if  we,  sitting  here  in  judgment  upon  the 
whole  of  the  case,  can  arrive  at  the  conclusion  that  she  might 
reasonably  believe  it  to  be  a  true  and  correct  account.  Upon  that 
point  I  have  satisfied  myself. 

Having  satisfied  myself  of  Mrs.  Barry's  honesty  in  the  transac- 
tion, I  then  proceed  to  see  what  is  the  evidence  that  would  induce 
your  Lordships  to  foUow  decisions  which  would  postpone  the 
registered  security  of  18bti  to  the  unregistered  security  granted 
to  the  appellants  in  1865,  on  the  ground  that  knowledge,  not 
actually  existing  in  Mrs.  l>arry's  mind,  must  be  imputed  to  her 
of  the  security  which  had  been  effected  in  1865.  Now  as  regards 
the  facts  of  that  part  of  the  case,  1  have  not,  after  carefully  ex- 
amining the  evidence,  the  slightest  hesitation  in  coming  to  the 
conclusion  that  Mr.  Oehme  knew  nothing  of  that  matter  whatever. 
He  was  told  that,  as  to  the  G-ortnaclough  and  Crinallow  properties, 
the  deeds  were  at  Lota,  near  Cork ;  the  instructions  being  at  that 
moment  given  to  him  in  London  by  Mr.  Barry,  who  was  then 
himself  in  London.  He  farther  distinctly  declares,  upon  cross- 
examination,  that  although  he  soon  afterwards  been  me  acfpiainted 
with  the  liabilities  and  embarrassments  of  Mr.  Barry,  he  did  not 
then  know  of  any  such  embarrassment,  or  of  Mr.  Barry  being  in 
difficulties,  until  after  the  execution  of  the  deed  of  the  5th  of 
October,  1866,  his  first  intimation,  I  think,  having  been  derived' 
from  the  action  having  been  brouglit  by  or  on  behalf  of  the  present 
ap])ellants  on  the  25th  of  Octfiber,  1866.  Why,  then,  should  he 
have  on  his  ])art  any  sus])icion  of  any  impropriety  in  the 
transaction?  *  He  would  know  that  there  had  existed  (*154| 
this  previous  partiuM'shi])  in  the  jute  concern  :  lie  would 
know  that  Mr.  Barry   had  subs"(|U"ntlv  marri-'d  ilie  widow  of  his 
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former  partner ;  he  would  know  that  this  gentleman  was  desirous 
of  giving  his  security,  and  he  would  have  handed  to  him  (as  a 
matter  of  fact  he  deposes  to  it  in  his  affidavit)  the  deed  of  1861, 
by  which  he  would  see  that  security  had  already  been  taken  to  a 
certain  extent,  and  that  what  was  wanted  was  farther  security  for 
providhig,  to  an  increased  extent,  for  the  debt. 

It  is  said,  however,  that  his  suspicions  should  have  been  aroused 
when  certain  documents  were  handed  to  him  purporting  to  be  a 
description  of  parcels  taken  from  the  very  deeds,  and  also  whoi 
the  amount  of  the  debt  for  which  the  security  was  to  be  given 
and  prepared  by  him,  having  been  originally  stated  to  be  £16,000, 
was  afti'i-wards  stated  to  be  £.31,000.  As  regards  the  documents 
being  copi(;d  from  the  deeds,  it  by  no  means  necessarily  follows 
that  he  should  have  been  brought  to  that  conclusion,  or  that 
liavinc  been  told  that  the  deeds  were  at  Lota  in  Ireland,  he  should 
have  saidj  you  might  have  brought  me  these  deeds  to  see  what 
they  were  ;  you  have  taken  the  description  of  the  parcels  from 
them,  and  therefore,  why  did  you  not,  instead  of  giving  me  the 
descriptions  of  the  parcels  taken  from  the  deeds,  give  me  the 
deeds  tliemselves  ?  It  is  all  very  well  to  say  that  now,  after  it  is 
found  out  that  this  deception  has  been  peri)etrated  upon  the 
jiresent  appellants.  But  I  apprehend  that  it  would  be  going  far 
beyond  anything  that  is  to  be  found  in  Jones  v.  SmitJi,  1  Hare,  13, 
1 1  L.  J.  Ch.  83,  or  in  Heivitt  v.  Loomnorc,  9  Hare,  449,  21  L.  J. 
Ch.  69,  to  say,  that  having  once  been  told  that  the  deeds  were  in 
Ireland,  he  should,  after  some  other  information  was  given  to  him, 
have  pursued  a  variety  of  other  inquiries,  turning  round  in  suspicion 
upon  his  employer  and  saying,  ycm  told  me  just  now  that  the  deeds 
were  in  Ireland ;  now  you  have  produced  another  paper  which  you 
must  have  taken  from  them.  To  say  that  a  suspicion  of  this  sort 
must  have  crossed  his  mind,  and  that  if  he  did  not  act  upon  this 
suspicion  he  is  to  be  held  guilty  of  a  wilful  determination  not  to 

have  his  eyes  Opened,  would  be  to  say  what  is  not  war- 
[*  155]    ranted.      It   would  be  perfectly  monstrous   to  hold   *  any 

doctrhie  of  that  sort.     He  is  amply  relieved  from  that  by 
what  had  jireviously  taken  place. 

My  Lords,  although  I  have  carefully  gone  into  this  part  of  the 
case,  I  wish  to  guard  myself  by  saying  that  it  is  not  necessary  for 
the  decision  of  this  case,  to  say  anything  upon  the  distinction 
with  regard  to  the  doctrine  of  wilful  ignorance,  and  imputation  oi 
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knowledge,  for  the  purpose  of  setting  aside  transactions  conducted 
in  an  ordinary  way  in  a  country  where  no  register  exists,  as  con- 
trasted with  a  country  where,  as  in  Ireland,  or  with  places  where, 
as  in  Middlesex  and  Yorkshire,  registers  do  exist.  1  can  easily 
conceive  that  a  distinction  may  well  be  held  to  exist  between  tlie 
necessary  searches,  the  omission  of  which  will  be  considered  by  a 
Court  as  indicating  wilful  negligence  on  the  part  of  a  person  pre- 
paring a  security,  when  he  lias  to  conduct  his  business  in  the 
ordinary  way,  between  vendor  and  purchaser,  or  mortgagor  and 
mortgagee,  in  a  country  where  no  registration  exists,  and  a  country 
where  a  register  does  exist.  Especially  is  there  a  distinction  when 
he  is  told  in  the  register  country  tliat  everything  that  is  not  upon 
the  register  is,  as  against  liim,  fraudulent  and  void.  The  pur- 
chaser registers  his  deed,  and  having  placed  his  deed  upon  tlie 
register,  assumes  that  everything  he  can  possibly  require  for  the 
purpose  of  his  own  protection  is  done,  there  not  being  any  previous 
encumbrance  upon  the  register,  and  he  hand  fide  knowing  of  none. 
Then  the  question  comes  to  be  wliether  he  is  bound  to  make  a 
strict  search  and  inquiry,  by  tlie  examination  of  a  person  coming 
to  him  to  prepare  a  security,  as  to  wliat  he  may  know  witli  respect 
to  v/hat  deeds  there  may  be  outstanding,  or  the  like.  There  is  a 
veiy  wide  difference  between  tlie  case  of  a  person  who  has  the 
safeguard,  as  he  supposes,  of  the  register  for  his  protection,  and 
the  case  of  a  person  who  has  to  rely  only  upon  these  ordinary 
means  of  information. 

But  it  seems  to  me  that  it  would  be  somewhat  extraordinary  to 
give  the  advantage  to  a  person  who  has  neglected  to  give  the 
information  to  others  which  l)y  registering  he  would  give,  and  who 
has  thereby  (if  this  doctrine  be  true,  that  on  such  extremely  light 
grounds  of  comparison  the  knowledge  can  be  imputed  to  a  person 
taking  a  subsequent  deed),  enabled  his  mortgagor,  or  vendor,  to 
commit  a  fraud  upon  a  subsequent  purchaser  or  mortgagee. 
And  *  it  would  1)e  the  more  extraordinary  to  give  him  this  [*  156] 
advantage  because  in  the  transaction  a  solicitor  has  been 
employed,  and  that  solicitor  may,  by  some  negligence  or  other, 
but  in  perfect  good  faith,  have  omitted  to  make  due  inquiry.  T 
.say  it  would  be  an  extraordinary  thing  to  allow  the  person,  who 
ill  the  first  instance  has  been  guilty  of  gross  negligence  in  not 
registering  the  deed  (contrary  to  the  words  of  the  Act  of  Parlia- 
ment), to  obtain  the  advantage  of  priority  over  the  person  taking 
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the  subsequent  iustruuieut,  ultliougli  Lliat  })ers()ii  hail  neither  him- 
self, or  through  his  solicitor,  the  slightest  actual  knowledge  of 
the  previous  transaction,  which  cau  only  be  brought  home  to  him 
by  the  doctrine  (jf  imputed  or  constructive  notice.  I  must  say, 
when  the  time  comes  for  considering  that  question,  I  should  like 
to  consider  it  a  little  more  fully  before  holding  that  it  can  give 
such  a  right  as  is  here  asserted.  However,  my  Lords,  in  this  case, 
as  1  have  said  before,  1  do  not  think  any  such  right  can  be  asserted 
as  against  Mr.  Oelinie. 

Then  there  remains  only  a  single  (question,  namely,  as  to 
whether  Mr.  Barry  is  to  be  taken  t(.»  b(!  the  agent  of  Mrs.  Barry 
in  this  transaction,  so  as  to  fix  a  knowh'dge  of  the  fraud  u]ion  Mrs. 
Barry.  My  Lords,  it  appears  to  me  that  that  is  directly  cont-'ary 
to,  instead  of  following,  the  case  of  Le  JVeve  v.  Le  Neve,  3  Atk. 
646,  Amb.  436,  1  Ves.  64.  In  that  case  Mr.  Le  Neve,  the 
husband,  knew  everything :  he  employed  the  solicitor  as  Mr. 
Barry  employed  his  solicitor  here.  Lord  Hardwickk  did  not 
stop  to  inquire  about  the  position  of  the  husband  ;  that  was  a 
known,  an  acknowledged,  it  was  an  admitted  fact  in  the  case. 
What  he  said  was :  The  husband  has  employed  this  solicitor,  and 
I  must  inquire  whether  this  solicitor  knew  anything  of  the  trans- 
action ;  and,  finding  that  lu;  did,  finding  that  he  had  been  consulted 
about,  and  had  even  assisted  the  husband  in  per]»etrating  the 
fraud.  Lord  Hardwfcke  came  to  the  conclusion  (whelhei'  that 
conclusion  has  been  repudiated  by  diiferent  Judges  since  or  not) 
that  under  those  circumstances,  through  the  guilt}'  knowlcidge  of 
the  solicitor,  although  he  was  innocently  em])loyed  as  far  as 
regarded  the  lady  herself,  she,  the  lady,  must  be  imitlicated,  and 
must  sutler  the  loss.     How  can  that  compare  for  one  moment  with 

the  position  of  the  husljand  himself  in  the  case  ?  Keally 
[*  157]   if  *  the  doctrine  is  to  be  carried  so  high  as  that,  where  is 

it  to  stop  ?  If  a  person  asks  a  frieiul  to  recommend  ii 
solicitor,  wlio  afterwards  ha])pens  unfortunately  to  be  mixed  \\\\ 
with  a  fraud,  undci-  the  circumstanccis  of  the  case  you  could  lu.i 
deal  with  liim  as  an  interme(bate  agent,  and  as  having  that  knowl- 
edge which  would  have  served  to  ])ostj)one  the  encundjrancer. 

I  think,  my  Lords,  ha])iiily,  in  this  case  we  have  none  of  those 
([uestions  presented  to  us.  It  is  (piite  suhicient  for  me  to  say  that 
I  do  not  think  that  Oehme's  position  has  been  brought  within 
Hewitt  V.  Loosemore,  or  any  of  those  other  cases ;  and  therefore  I 
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think  that,  n\un\  every  ground,  Mrs.  Barry  is  entitled  to  retain 
her  security,  and  tliat  this  appeal  should  be  dismissed  witii 
costs. 

Lord  Sklbounh  :  — 

My  Lords,  I  entirely  agree  with  the  opinions  whicli  your  Lord- 
ships have  expressed.  It  has  been  said  in  argument  that  investi- 
gation of  title  and  in(|uiry  after  deeds  is  "the  duty  "  of  a  purcha-^t■r 
or  a  mortgagee;  and,  no  doubt,  there  are  authoi'ities  (not  involving 
any  (-[uestion  of  registry)  wliieh  do  use  that  language.  liut  this,  it 
it  can  properly  be  called  a  duty,  is  not  a  duty  owing  to  tlie  possible 
holder  of  a  latent  title  or  security.  It  is  merely  the  course  which 
a  man  dealing  bond  fide  in  the  proper  and  usual  manner  for  his 
own  interest,  ought,  l)y  himself  or  his  solicitor,  to  follow,  with  a 
view  to  his  own  title  and  his  own  security.  If  he  does  not  follow 
that  course,  the  omission  of '  it  may  be  a  thing  requiring  to  lie 
accounted  for  or  explained.  It  may  be  evidence,  if  it  is  not 
cx])lained,  of  a  design  inconsistent  with  hond  fide  dealing,  to  avoid 
knowledge  of  the  true  state  of  the  title.  What  is  a  sufficient 
explanation,  must  always  be  a  (|uestion  to  be  decided  with  refer- 
ence to  the  nature  and  circumstances  of  each  particular  case;  and 
among  these  the  existence  of  a  })ublic  registry,  in  a  country  in 
which  a  reuistrv  is  established  by  statute,  must  necessarilv  be  verv 
material.  It  would,  I  think,  my  Lords,  be  quite  inconsistent  with 
the  policy  of  the  Eegister  Act,  which  tells  a  purchaser  or  mortgagee 
that  a  prior  unregistered  deed  is  fraudulent  and  void  as  against  a 
later  registered  deed, — I  say  it  would  be  altogether  inconsisittnt 
with  that  policy  to  hold  that  a  purchaser  or  mortgagee  is  undei'  an 
ol)ligation  to  make  any  inquiries  with  a  view  to  the  dis- 
covery of  *  unregistered  interests.  But  it  is  quite  consis-  [*  loSj 
tent  with  that,  that  if  he  or  his  agent  actually  knows  of 
the  existence  of  such  unregistered  instruments  when  he  takes  his 
own  deed,  he  may  be  estopped  in  etjuity  from  saying  that,  as  to 
him,  they  are  fraudulent. 

AVith  regard  to  the  account,  the  appellants,  failing  altogether  lo 
overturn  the  respondents'  security,  cannot  be  heard  to  ask  that  the 
form  of  the  account  shall  be  altered  in  their  favour  without  letting 
in  all  such  alterations  as  will  be  proper  to  make  it,  in  all  respects 
right,  to  whatever  party  these  alterations  may  prove  most  bene- 
ficial.    Rather,  however,  than  tlo  that,  they  elect  that  their  ai)peal 


806  PURCHASER    FOR    VALUE   WITHOUT    NOTICE.     , 

Nos.  5,  6.  —  Le  Neve  v.  Le  Neve ;  Agra  Bank  v.  Barry  and  another.  —  Notes. 


shall  be  dismissed  with   costs,  and  1  think,  under  all   the  circiini- 
stances,  it  is  proper  that  it  should  be  so  dismissed. 

Order  appealed  from  ajffirmed,  and  appeal  dismissed  with  costs. 
Lords'  Journals,  1,5th  June,  1874. 

ENGLISH  NOTES. 

Le  Ne/oe  v.  Le  Neve  has  long  been  considered  the  leading  case  on  the 
effect  of  notice.  And  in  the  notes  to  that  case  in"2  White  &  Tudor's 
I^.  C  Eq.  8tli  ed.,  a  full  treatise  \?ill  be  found  on  the  law  of  notice. 
Tlie  case,  hovvever,  and  that  of  A(ira  Jl<tii/:  v.  Ben-//  (^siijn-a)  are  selected 
here  as  relating  to  laud  subject  to  a  registry,  and  the  following  notes 
are  particularly'  directed  to  cases  relating  to  property  suhject  to  a  reg- 
istry, as  it  is  considered  that  they  will  be  material  not  only  on  the 
question  of  notice  generally,  but  also  on  what  notice  will  affect  purchas- 
<'rs  of  land  registered  under  the  Land  Transfer  Acts,  without  an  inde- 
feasible title.  Although  the  case  oi  Agni  Bank  v.  Barri/  is  on  tlu- 
Irish  Act,  it  is  also  an  authority  on  the  English  Kegistration  Acts, 
because,  so  far  as  regards  the  effect  of  notice,  there  api»ears  to  be 
no  difference  between  the  Irish  Act,  the  Middlesex  Act,  and  the  old 
Yorkshire  Acts. 

The  only  diiTerence  in  the  Trish  Act  is  that  sect.  4  of  the  Irish  Act 
declares  that  deeds  shall  be  taken  as  good  and  effectual,  both  in  law 
and  equity,  according  to  the  priority  of  time  of  registering  the 
memorial. 

See  the  effect  of  this  discussed  also  by  Lord  Tkuko  in  1852.  in  MW 
V.  JHll,  3  H.  L.  C.  828,  see  pp.  85,3  to  855,  and  see  Bushell  v.  Buslwll 
(1803),  1  Sch.  cK:  Lef.  p.  90,  when  the  LoKD  Cha.ncklloii  held  that 
the  registry  was  not  of  itself  notice  to  a  man  who  did  not  search,  but 
that  if  he  searched  he  was  presumed  to  have  notice. 

The  facts  in  the  ruling  case  of  Agra  Bank  v.  liavry  only  invohed 
the  (juestion  what  neglect  in  failing  to  inquire  for  deeds  or  ])rocure  their 
]»roduction  would  be  suflficient  to  posti)one  a  registered  jturchaser  to 
an  unregistered  encumbrance  —  no  question  was  directl\'  raised  as  to 
the  effect  of  failure  to  investigate  the  usual  title.  The  LoKf)  Chan- 
<;ellor  (L.  K.  7  11.  L.  147)  said:  "The  only  ground  wliicli  1  can  find 
alleged  on  the  part  of  the  appellants  for  the  purpose  <>!'  defealing 
altogether  the  security  given  to  the  executri.v  is  this,  that  Mr.  Ochmc 
(the  solicitor)  did  not  obtain  from  Mr.  liarry  the  title  deeds  of  tin 
est.ate  over  whicrh  the  .security  was  given  and  that  he  did  not  investi- 
gate the  title  to  those    estates.'' 

It  seems,  however,  that  the  investigation  of  title  would  not  have  dis- 
<'losed  anytliing  more  than  tlu-  e(|uitable  deposit  of  deeds  with  the  bank, 
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and,  according  to  tlie  report  in  L.  K.  7  H.  L.,  the  ai)pflhints  only 
]»li'ad('d  ••that  no  inquiry  was  made  for  the  title  deeds  and  that  neglect 
to  make  such  in(|uiry  was  itself  a  legal  fraud  sntficicnt  to  deprive  the 
<lefcndants  of  any  j>riority  by  reason  of  the  registration  of  th(> 
mortgage." 

It  does  not  therefore  appear  that  the  decision  in  this  case  directly 
affects  the  doctrine  which  is  applicable  to  hind  not  subject  to  a  registry, 
that  a  purchaser  who  neglects  to  nuike  the  usual  investigation  of  title 
will  be  aft'ected  with  notice  of  what  he  would  have  discovered  if  he  had 
made  such  investigation,  and  although  both  Agi-a  Hank  v.  Barry,  and 
the  earlier  case  cited  in  it  show  that  stricter  proof  of  notice  is  required 
to  postpone  a  registered  deed  affecting  land  subject  to  a  statutory 
register,  than  would  be  required  in  the  case  of  land  not  sul)ject  to  a 
register.  The  cases  are  not  satisfactory  on  the  question  what  amount 
of  notice  is  requisite,  or  whether  in  such  a  case  cnnstructire  notice  is 
absolutely  excluded  and  actual  notice  alone  regarded. 

In  W'>i<itt  v.  Barwell  (1815),  19  Ves.  4']o,  13  K.  R.  236,  Sir  Wm. 
Gkaxt  no  doubt  said:  ''Tliat  it  is  oidy  by  actual  notice  that  a  regis- 
teretl  conveyance  can  be  post{)oned."  It  is  not,  however,  clear  in  tht; 
judgment  tliat  in  speaking  of  ••actual  ''  notice  he  was  referring  to  the 
ilistinction  between  "actual  "  and  "constructive"  notice.  This  decis- 
ion was  in  181/)  ;  none  of  the  earlier  reported  cases  seem  to  have  taken 
the  distinction  between  •' actual  ''  and  '"constructive''  notice.  They 
had  established  that,  in  order  to  jxistpone  a  registered  deed  to  an  un- 
registered encumbrance,  the  proof  of  notice  must  be  very  clear.  See 
per  Lord  Hardwicke  in  Hine  v.  Dodd  (1741),  2  Atk.  276.  They  liad 
also  established  that  notice  to  the  agent  was  .sufficient  to  affect  the 
plaintiff.  See  Lr  Neve  v.  Le  Neve  ;  Lord  Forbes  v.  Deniston  (1722) 
(on  the  Irish  Act),  4  Bro.  P.  (!.  2nd  ed.  by  Tomline,  p.  189;  Sheldon 
T.  Cox  (1763),  2  Amb.  2nd  ed,  by  Blunt,  p.  624;  see  also  the  modern 
cases  of  Bradley  v.  Rkhes  (1878),  9  Ch.  D.  180,  47  L.  d.  Ch.  811, 
38  L.  T.  810.  26  W.  R.  810,  and  Re  IVeir  (1888),  58  L.  T.  792. 

But  the  fact  that  the  notice  to  the  principal  is  only  imputed  to  him 
Iiy  notice  to  his  agent  is,  as  explained  in  the  notes  to  Kennedy  v.  Green 
(p.  835,  jtost),  not  an  instance  of  ''constructive  "  but  '''actual  "  notice; 
the  agent  in  the  absence  of"  fraiid  is  treated  as  the  alter  er/o  of  tlie 
principal. 

Excepting  the  case  above  cited,  of  Wyatt  v.  Barwel I  in  1815,  there 
<l(»es  not  ap])ear  to  be  reported  any  case  before  Lee  v.  Clvtton  ('1875). 
32  L.  T.  77.  45  L.  J.  Ch.  43.  24  A\'.  Jl.  106,  hereinafter  mentioned, 
<leciding  that  "  actual "  as  distinguished  from  ''ccmstructive  "  notice 
was   necessai'v  to  affect  a  ])erson  taking  under  a  registered  deed. 

The  decision   of    Ijord  Ei.DON  in  Martinez  v.  Cooper  (1826),  2  Russ. 
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198,  is  sometimes  referred  to  as  <iii  instmice  of  constructive  notice 
affecting  a  imrcliaser  of  registered  l;uid,  l>ut  it  really  turns  on  the  ([ues- 
tion  whether  tlie  negligence  in  that  case  of  the  pi-ior  mortgagee  in  giving 
up  a  deed  was  snfficient  to  ])ostpone  him,  having  regard  to  the  fact  that 
tlie  ])nrchaser"s  solicitor  had  notice  that  money  was  to  he  |>:iid  to  such 
mortgagee;  tlie  case  seems  to  come  within  the  rules  in  KortJwni 
Counties  of  Entjland  Fire  Insurance  Co.  v.    Wliipp,  10  11.  C.  olG. 

Tn  Rochard  v.  Fidton  (1844),  1  Jo.  &  Lat.  413.  in  the  case  of  land 
suhject  to  the  Irish  Act,  .Suudex,  L.  C,  held  that  notice  to  a  purchaser 
of  a  registered  memorial  of  a  deed,  thougli  the  memorial  did  not  specify 
the  particular  annuity  of  £400,  which  the  purchaser  was  taking,  affected 
the  purchaser  with  notice  of  the  contents  of  the  deed,  and  that  it  carried 
the  annuity,  though  not  mentioned  in  the  memorial;  this  case  is  distin- 
guishable from  Wi/att  v.  Banuell,  {supra),  and  Lee  v.  Glutton,  {infra),  on 
the  ground  that  the  prior  deed  was  duly  registered.  But  the  judgment 
contains  some  important  observations  mv  the  general  [)rinciple.  The 
LoKi)  Chancellor,  after  referring  with  a[)proval  to  JoJIaud  v.  Stalii- 
hridr/t'  {infra),  said:'  '"I  should  allow  no  vague  reports,  nothing  that  n 
man  might  simply  havi;  been  informed  of.  1  should  be  very  slow  t<i 
visit  on  a  ])urchaser  anything  but  what  is  tantamount  to  actual  notice. 
But  it  is  plain  tliat  a  man  who  has  notice  of  a  deed  has  notice  of  its  con- 
tents and  is  l)ound  to  make  incpiiry." 

In  JoUand  v.  Stainbridge  (1797),  o  Ves.  47<S.  the  facts  were  too 
special  to  be  cited  as  a  direct  authority.  But  on  the  general  ]>rinciple. 
the  Master  ok  the  Kolls  said,  (see  p.  480),  ••  I  regret  that  the  statute 
has  been  br<dven  in  upon  by  parol  evidence,  and  am  very  glad  to  find 
that  Lord  Hardwicke,  in  Hlue  v.  Undd,  says  nothing  shcn-t  of  actual 
fraud  will  do." 

In  IVornudd  v.  MaiUand  (1800),  .'>.■>  L.  .J.  Ch.  (3*J,  Stuart  V.-C:.  hehl, 
in  a  registered  count}-,  that' failure  to  investigate  the  husband's  title  or 
to  in(juire  for  the  deeds,  affected  the  trustees  of  the  settlement  wnth  con- 
structive notice.  But  this  case  was  disapproved  of  by  Lord  HERsrnKLi. 
in  the  ruling  case  of  A(/r(i    liinik  v.  Biimj. 

In  the  case  of  Lee  v.  Glutton  (1875),  3:5  L.  '1\  77.  45  L.  .1.  (  h. 
\?K  24  W.  K.  106,  Jessel,  M.  K.,  in  the  Court  of  lirst  iust;inee. 
held  that  constructive  notice  wouhl  not,  by  reason  of  mere  omission 
to  inquire;  for  deeds,  be  im]mted  to  a  [turchaser  taking  under  a  duly 
registercid  conveyance  land  in  a  register  county,  and  the  Master 
OF  THK  Kfn.Ls.  in  elfeet,  laid  down  that  to  affect  sucdi  a  ]>urchaser 
'•actual"'  notice  to  him  or  his  agent  must  be  proved,  and  '-construc- 
tive" notice  would  not  be  sutbcient  unless  liis  conduct  amounted 
to  fraud.  And  the  M.\STi:i;  of  tiii;  Khij.s  declined  to  s;iy  that  even 
this  would  be  sullicient  to  jiostpone  liini. 
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In  this  t':i.'<e  tlu'  'deeds  rel:iliii,<;  to  laud  in  Middle.sex  li:id  been  de- 
pofiited  wirli  one  of  tlie  plaintiffs  by  way  of  equitabh-  inort gaj^'c.  with  a 
iiiemoraiubini  <>i  deposit  wliicli  was  not  registered,  the  plnintiff  took  l>y  a 
subseiiuent  cotiveyanee  duly  registered  on  a  purchase.  Tlie  defendant  ad- 
mitted knowled<,n'  tliat  tlie  deeds  were  in  the  custody  of  one  of  the  i)lain- 
liffs,  and  stated  that  he  was  infoi-med  they  \vere  in  his  custody  as  own(;r 
of  the  largest  part  of  the  property  comprised  in  them.  The  defendant 
searched  the  registry,  and  obtained  a  written  statement  from  his 
trustee  that  the  holder  of  the  deetls  had  no  charge,  but  made  no  in(]uiry 
<>i  tlie  holdei-.  It  appeared  that  the  prior  mortgage  deed  was  registered 
two  days  before  the  registration  of  the  purchaser's  conveyance. 

The  ^Iastkr  (IF  THE  liou.s  in  his  judgment,  as  reported  in  45  L.  J. 
(Jh.  p.  45,  said,  ■•  On  this  bill  there  was  no  allegation  of  actual  notice 
which  was  essential  where,  as  in  tliis  case,  it  was  attempted  to  assert 
the  i>riority  of  an  unregistered  charge  on  lands  in  a  registei;  county. 
Vou  might  iudeed  succeed  without  proof  of  actual  notice  being  given 
either  to  the  person  himself  or  his  agent,  but  only  when  tlie  conduct  of 
that  person  had  been  fraudulent,"  .  .  .  and  after  discussing  several 
cases  the  iMASTEii  of  tjik  IJom.s   proceeded:  — 

"Taking,  therefore,  the  result  of  the  authorities,  aiul  juitting  them 
as  favouralily  as  possible  for  the  plaintiffs,  they  only  came  to  this:  — 
That  though  you  might  avoid  a  registered  deed  in  cases  of  actual 
notice,  and.  as  a  general  rule,  notice  to  a  solicitor  was  notici^  to  his 
client,  it  was  at  least  doubtful  if  constructive  notice  was  sufficient,  but 
if  it  were  so,  it  was  only  where  frau<l  could  be  imputed;  and  where  the 
Court  knew  that  there  was  no  distinct  proof  that  the  ])ersoii  taking  the 
encumbrance  knew  of  a  ])rior  i-ncumbrance,  but  that  he  was  aware  that 
there  were  encumbrances,  and  pur|iosely  abstained  from  incpiiry,  with  a 
view  to  avoid  notice,  a  Court  of  e(|uit3'  might  post|)oue  him.  'i  hat, 
however,  he  doubted.'' 

The  decision  was  iiffiriiHMl  on  appeal,  (see  4()  L.  J.  Ch.  48,  .').")  L.  T.  84, 
1'4  W.  R.  942),  but  only  on  the  ground  that  the  facts  brought  it  within 
the  ruling  case  of  A(/ra  Bmilc  \.  lUivnj^  and  the  distinction  lietweeii 
*•  actual  "  and  "constructive''  notice  was  not  discussed. 

Assuming,  however,  that  the  judgment  would  be  followed,  it  wms  a 
decision  in  a  case  where  the  conflict  was  between  the  holder  oi  an  un- 
registered (diarge  and  a  subsequent  duly  registered  charge.  It  does  not 
follow  that  a  similar  rule  would  ajiply  where  the  prior  charge  was 
registered  and  the  secxtnd  ]nirchaser  either  omitted  to  s(\arch  the 
register  or  searched  and  did  not  require  jiroduction  of  a  prior 
registered  deed. 

V'wxii  distinclions  may  also  be  taken  on  the  (piestion  what  is  con- 
st nictixe  iiiid  not  actual  notice.      It  may  be  held  that  actual  notice  of  a 
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deed  clearly  part  of  the  chain  of  title  is  actual  and  not  constructive  notice 
of  the  contents,  although  the  purchaser  does  not  cxaininc  m  l<iio\v  wliat 
the  contents  are;  see  the  observations  of  Su<iDKN,,  L.  C..  in  liochnyd  \. 
Fulton,   supra. 

In  the  New  Ixlon  Tijre  and  Cijde  Company  v.  Spilsbnrn,  1898,  2  Ch. 
484,  67  L.  J.  Ch.  424.  78  L.  T.  543,  46  W.  R.  567,  Chitty,  L.  J..  .>^aid 
actual  notice  is  re((uired  to  defeat  the  statutory  priority  ac(|uired  hv 
registration  under  the  Middlesex  '•  Registry  Act,"  luit  this  was  merely 
an  obiter  diHuin.  the  (hn-ision  was  on  the  effect  of  sect.  87  of  the 
Patent  Act,  1883. 

The  Yorkshire  Registries  Act,  1884  (47  and  48  Vict.  c.  54),  sect.  14, 
provides,  ''All  priorities  given  by  this  Act  shall  have  full  effect  in  all 
Courts  except  in  cases  of  actual  fraud,  and  all  persons  claiming  there- 
under any  legal  or  equitable  interi;sts  shall  be  entitled  to  corresponding 
[)riorities,  and  no  such  person  shnll  lose  any  such  priority  merely  in 
consecpience  of  his  having  been  affected  with  actual  or  constructive 
notice,  except  in  cases  of  actual  fr" ad  ;  but  nothing  in  this  section 
••ontained  shall  operate  to  confer  upon  any  person  claiming  without 
valuable  consideration  under  any  person  any  further  [)riority  or  pro- 
tection than  would  belong  to  the  ])erson  under  whom  h<!  claims,  and 
any  disposition  of  land  or  charge  on  land  which,  if  unregistered,  would 
be  fraudulent  and  void,  shall,  notwithstanding  registration,  be  fraudulent 
and  void  in  like  manner." 

See  Battison  v.  Hobson,  1896,  2  Ch.  403,  65  L.  J.  Ch.  mo,  74  L.  W 
689,  44  W.  R.  615,  as  to  actual  fraud  under  this  Act,  and  see  Croirleii  v. 
lU'njfhdl,  1899,  A.  C.  374,  68  L.  J.  V.  C.  81,  86  L.  T.  428.  as  to  fniud 
under  tln^  Natal  Registry  and  its  similarity  to  the  English  Acts. 

Th<;  i)rovisi()Us  of  18  and  19  Vict.  c.  12,  as  to  registration  of  an- 
nuities charged  on  land,  are  similar  to  those  in  the  Middlesex,  Irish, 
and  the  Old  Yorkshire  Acts,  and  the  equitable  doctrine  of  notice 
applies.  Thus  in  Grcavc»  v.  Tofidd  (1880),  14  Ch.  1).  563,  43  L.  T. 
100,  28  W.  R.  840,  50  L.  J.  Ch.  117,  a  land-owner,  by  deed,  in  F.dv 
nuiry,  1872,  charged  his  land  with  two  life  annuities.  lie  subsequently 
made  several  mortgages  of  the  property  by  deeds,  some  of  which  recited 
tlie  annuity  deed.  The  annuity  deed  had  not  been  registered,  as  re- 
quired by  18  and  19  Vict,  c  15,  s.  12.  It  was  held  by  the  Court  of 
Appeal  that  as  the  Act  18  and  19  Vict.  c.  15,  s.  12,  was  in  similar 
terms  to  the  clauses  in  the  Registry  Acts  which  had  been  decided  not 
to  make  an  unregisten-d  conveyance  void,  as  against  a  subsequent  [)ur- 
chaser  who  had  notice  of  it,  the  Legislature  must  be  taken  to  have  used 
the  words  in  the  later  Act  in  the  sense  as  given  to  them  by  those 
decisions,  and  that  the  annuities  therefore  were  valid  as  against  all  the 
subsequ<;nt  encumbrancers  who  took  with  notice  of  them  and  against 
the  trustee  in  bankruj)tcy  of  the  grantor. 
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.J.AMES,  L.  .)..  in  delivering;  judgniciit  in  the  (Jourt  of  Apjjeal  <ii.s- 
tinguishi'd  tl)r  prior  .sections  of  the  Act  as  to  judgments,  decrees,  and 
orders  l)ecause  of  tlie  express  words  tluit  they  are  not  to  affect  land 
"any  notice  notwitlistanding." 

Statutory   provisions    for   i-egistration    are  ai)plicable    to  other  kinds  • 
of  jiropevty  besides   land. 

As  regards  ])atents,  sect.  87  of  the  Patent  Act,  1883,  above  cited,  ap- 
])ears  to  make  tlie  equitable  doctrine  of  notice  actual  or  constructive; 
apj)liuable.  See  the  New  Jxion  Tf/re  <(iid  Ci/cle  Covipany  v.  Spihhiirn 
(supi-a). 

The  jMercliant  Shipping  Act,  1854  (17  and  18  Vi<;t.  c.  1U4),  contain.s 
exprt'ss  provisions,  section  43  excluding  notices  of  trusts,  and  Section 
G7  enacts,  "  If  there  is  more  than  one  mortgage  registered  of  the  same 
ship  or  share  tlierein,  the  mortgagees  shall,  notwithstanding  express  im- 
j)lied  or  constructive  notice,  be  entitled  in  priority  over  one  anothei- 
according  to  the  date  at  which  each  instrument  is  recorded  in  the 
register  book,  and  not  according  to  the  date  of  each  instrument 
itself." 

It  was  held  under  this  that  the  Court  could  not  recognise  equitable 
titles.  L'tVi'ipool,  &c.  Jinnic  v.  Turner,  1  J.  t^  11.  159,  2  D.  F.  <S:  J. 
502. 

Sect.  3  of  the  Merchant  Shipping  Act  of  1862  (25  and  26  Vict. 
c.  63),  was  passed,  it  is  said,  in  consecpience  of  this  decision,  and  declared 
that,  subject  and  without  ])rejudice  to  the  power  of  <lisposition  and  giv- 
ing receipts  of  registered  mortgagees,  equities  may  be  enforced  against 
owners  and  a  mortgagee  of  ships;  but  in  Black  v.  Wl/ /loins,  1805,  1  Ch. 
408,  64  L.  J.  Ch.  137,  43  W.  11.  346,  Vaughan  Williams,  ,1..  hd,! 
that  section  3  was  to  be  read  as  incorporated  in  the  Act  of  1854  ;ind 
that  section  59  of  that  Act  still  gave  a  legal  mortgagee  who  was  duly 
registered  priority  over  an  unregistered  prior  equitable  charge  of  which 
such  legal  mortgagee  had  notice.  See  also  T/ic  Ci'ltir  K'uxj,  J 80-1.  P. 
175,  63  L.  J.  P.  37,  70  L.  T.  562. 

In  Roll  and  v.  Jfart,  L.  Pv.  6  Ch.  678,  40  L.  J.  Ch.  701,  25  L.  T.  101, 
19  W.  R.  9()2,  Lord  Hatiieklky,  referring  to  the  contention  that  the 
law  as  to  the  purchases  <if  lands  should  be  rendered  like  that  relating 
to  Ships  Ivegistry  said,  ''Ship  Registries  are  of  a  very  <lifferent  char- 
acter. .  .  .  What  has  hitherto  repressed  those  who  have  been  anxious 
to  do  away  with  the  doctviiu^  of  notice  is  that  there  would  always  remain 
a  very  strong  feeling  on  the  part  of  mankind  against  a  person  who 
knowing  distinctly  that  his  neighbour  had  lent  a  lai-ge  sum  of  money 
took  a  security  subject  to  that  and  then  obtained  })riority  by  a  previous 
registration." 

The  Companies  Act  of  1862  contains  a  provisi(jn  as  to  notice  of  trusts 
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and  the  liand  Transfer  Act.s  of  1875  and  1897  also  deal  witli  tliis.  l>nt 
the  provisions  are  not  clear. 

Sect.  83,  sub-sect  1,  of  the  Land  Transt'er  Act  of  1875,  is  almost  verba- 
tim the  same  as  sect.  30  of  the  Companies  Act,  1862. 

Tlie  words  of  this  sect.  30  are,  "'  No  notice  of  any  trust  expressed,  im- 
plied, or  constructive  sliall  be  entered  on  the  register  or  be  receivable 
by  th(»  registrar  in  the  case  of  companies  under  the  Act  and  registered 
in  England  or  Ireland.'" 

'i'he  words  of  sect.  83.  sub-sect.  1  of  the  Land  Transfer  Act  of  1825, 
are,  ''There  shall  ^lot  be  entered  on  the  register  or  recei\abl('  by  the 
registrar  any  notice  of  any  trust  express,  implied,  or  constructive."' 

Sub-s'ect.  1  of  sect.  83  was  re])ealed  bv  the  Land  Transfer  Act  of  1807 
by  one  of  the  amendments  in  the  scheduU^  which  sulistitutes  ior  it  the 
following: 

"Xeitlier  tlie  registrar  nor  any  person  dealing  with  registeird  land 
or  a  cliarge  shall  be  affected  with  notice  of  a  trust  express,  implied,  or 
constructive,  and  notices  of  trusts  sliall,  as  far  as  jiossible.  be  exchuh'd 
fmm  tlie  register.'' 

Sect.  30  of  the  Companies  Act  of  1802  (cited,  siijtni)  has  been  the 
subject  of  decisions.  In  Soc'tete  Genemh'  >lc  Pnrls  v.  Trcdiura i/s 
UnionCo.  (1884).  reported  in  tlie  Court  of  Ap[)eal.  14  (^).  B.  D.  424,  and 
in  the  House  of  Lords,  Societe  (Uhierdle  dc.  Parix  v.  Walker,  11  App. 
Cas.  20,  Lord  SelboRjSTE  expressed  an  opinion  that  the  rule  in  J)earlr  v. 
Hall,,  3  Russ.  1,  as  to  the  effect  of  notice  in  determining  the  priorities 
of  equitable  rights,  is  inapplicable  to  shares  in  a  ci.m[)any  under  the 
Act  of  1862,  but  in  the  case  of  Bradford  Bavkiug  Co.  v.  Bvl(j(js  (1880), 
12  App.  Cas.  29,  56  L.  J.  Ch.  ;!64,'56  L.  T.  (52,  oo  W.  R.  521.  It  was 
h(dd  that  notice  by  the  bank  to  the  company  (d"  a  de|)osit  of  shares  by 
way  of  mortgage  was  not  excluded  I'V  sect.  30,  hut  affected  thecompaiiv 
with  notice,  and  gave  the  bank  priority  over  a  lien  of  the  company  for 
a  subsequent  dcdit  to  the  company  of  the  shareholder.  In  this  case 
Loi'd  ll.\i.si'.ij;v  explained  that  the  (tited  opinion  of  Lord  Skijiok'nI': 
was  not  necessary  for  the  decision,  and  ex])ressed  his  own  opinion  as 
fol]ovv.s,  both  as  to  sect.  30  of  the  Companies  Act  of  1862,  and  sect.  83 
of  the  Land  Transfer  Act  of  1875: 

'•  1  see  some  reference  to  the  words  of  a  noble  and  learned  Ijord  (  Li>rd 
Skmjokxk)  with  respect  to  the  proposit  ion,  that  sect.  30  of  tlie  Com- 
panies Act  renders  it  impossible  for  any  company  to  be  affected  by 
notice  of  any  trust,  expressed,  iniplie(l.  or  constructive.  I  was  a  ])arty 
to  the  judgment  of  your  Lordshij)s'  House  in  the  case  to  which  refer- 
ence is  made  (11  Apj).  ('as,  20)  ;  and  I  certainly  never  imagimnl 
myself  to  be  agreeing  to  a,  decision  whicli  could  establish  any  such 
proposition,  and   the   noMe  and    learned    Lord,  in   whose  words 
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cxpfcssed  my  concuiTence,  gave  uo  sucli  reuson.s  for  hi.s  jiulgnieiit.  No 
sucli  proposition  was  necessary  for  the  decision  of  tlie  case,  and  I  wish 
to  guard  myself  nii  tlie  present  occasion  from  l»eing  su[)posod  to  have  so 
hehl.  Tlie  words  occur  not  onlv  in  the  Comixxiiies  Act,  sect.  30,  but  also 
in  sect.  So  of  the  Land  Transfer  Act,  1875,  and  if  what  is  suggestetl 
as  the  trrie  interpretation  of  those  words  were  to  be  so  determined  by 
vour  Lordships'  House,  it  would  come  to  this,  that  whenever  the  con- 
duct of  the  parties  to  a  dealing  in  land  had  been  such  that  a  Court  of 
(•(]uii\'  would  imply  a  trust,  the  operation  of  those  words  would  be 
such  as  to  sliield  the  person  registering  from  the  jurisdiction  of  a  Court 
of  equity  in  respect  of  the  lands  so  registered,  though  but  for  that 
section  he  would  have  been  held  by  a  Court  of  equity  to  be  merely  a 
trustee.  So  startling  a  result  ought  not  be  arrived  at  without  direct 
deciiion,  and,  as  I  have  already  said,  I  do  not  understand  your  Lordships 
ever  to  have  decided  it." 

Tliis,  though  a  very  weighty  dictum^  is  only  a  dictum  without  argu- 
meiu  as  to  the  policy  or  details  of  the  Acts;  still,  to  sa}'  that  either 
sect.  8.3  of  the  Act  of  1875.  or  the  amendments  noticed  {sKpra)  in  the 
schedule  to  the  Act  of  1897,  protect  a  first  registered  proprietor  from 
notice  of  a  trust,  would  a[>pai-ently  be  contrary  to  sect.  7  of  subsect.  •"> 
of  the  Act  of '1875.  On  the  other  hand,  it  is  probable  that  a  purchaser 
ta.?'. ng  for  value  an  absolute  registered  title  from  a  person  registered 
as  absolute  proprietor,  will  not  be  affected  by  any  notice  which  would 
not  affect  him  with  fraud,  excepting,  perhaps,  notice  from  possession 
or  i-eceipt  of  rents  within  sect.  7,  subsect.  2  of  the  Act  of  1897.  And 
as  to  fraud  it  is  to  be  observed  that  the  words  in  that  subsection  an- 
'*  absolutely  void "' and  not  "fraudulent  and  void"  as  in  sect.  98  of 
the  Act  of  1875  and  that  sect.  98  is  in  terms  subject  to  the  provisions 
of  the  Act  as  to  registered  dispositions  for  value.  The  subsection  was 
no  doubt  passed  to  meet  the  case  of  Gihbs  v.  Messer,  1891,  A.  C.  248, 
60  L.  J.  P.  C.  20,  G4  L.  T.  237,  which  apparently  it  only  partially 
did;  see  Cherry  and  Marigold's  Land  Transfer  Act,  p.  170.  But  it  is 
not  clear  that  it  would  be  construed  to  meet  such  a  case  as  that  of 
Crowley  v.  Bergtheil,  1899,  A.  C.  374,  68  L.  J.  P.  C.  81,  80  L.  T. 
428;  the  provisions  for  compensation  in  the  Act  of  1897  may  affect 
the  construction. 

There  is  a  difference  between  the  cases  of  a  person  first  registered 
as  absolute  proprietor  and  a  transferee  for  value  of  such  person.  The 
first  proprietor  may  be  subject  to  equities  arising  fi-om  notice  from 
which  a  subsequent  purchaser  may  be  free.  See  sects.  7  and  98  of  the 
Act  of  1875. 

As  to  documents  before  the  registration  with  possessory  title,  or  thr 
date  of  a  qualified  title,  there  seems  to  be  no  reason  why  a  purchaser 
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should  not  be  affected  with  constructive  notice  in  tlie  same  waj-  as  in 
the  case  of  unregistered  land  (see  sect.  o2  of  the  Act  of  1875). 

AMEKR'AN    NOTES. 

"  The  policy  of  admitting  evidence  of  ;ictiial  notice  to  determine  the  right 
of  priority  is  attended  with  all  the  dangers  and  uncertainties  incident  to  paiol 
evidence  when  used  for  the  purchase  of  afi'ecting  written  in.struraents  and  dis- 
turbing titles ;  and  for  this  reason  an  expression  of  regret  is  to  be  fou."id  in 
vsoine  of  the  Knglish  cases  that  the  Courts  should  ever  liave  suffered  the  ques- 
tion of  actual  notice  to  be  agitated  against  one  wliose  conveyance  is  duly 
recorded.  In  thus  engrafting  uj)on  the  registration  law  e.xceptions  to  its 
literal  import  and  application,  in  order  to  meet  the  equitable  consequences  of 
actual  notice  and  prevent  a  fraudulent  use  of  the  statute,  the  Courts  have 
seriously  broken  in  upon  the  synnnetry  and  impaired  the  effectiveness  of  the 
registry  system ;  but  an  unwillingness  to  tolerate  fraud,  or  to  permit  advan- 
tage to  be  taken  of  the  law  to  obtain  an  unfair  priority,  has  so  far,  with  but 
a  limited  exception,  continued  to  j^revail  over  these  objections.  The  rult; 
declared  by  Lord  HAnowicKK  ["in  Le  Nerc  v.  Lr  Ni'i-e'j  has  been  almost  uni- 
versally adopted  both  by  judicial  construction  of  our  Courts,  and  by  the 
express  terms  of  many  of  our  .\merican  statutes."  Webb  on  Record  of 
Title,  sect.  "JIG.  As  Mr.  Webb  indicates,  in  nearly  all  tiie  American  states, 
notice  will  take  the  place  of  registration,  either  because  the  statutes  ex- 
pressly provide  for  it,  or  because  the  Courts,  on  equitable  principles,  .so  con- 
strue .statutes  that  are  silent  on  the  subject  .\  large  number  of  cases  to  this 
effect  is  collected  in  20  Am.  &  Kng.  Iv.icycl.  of  T.aw.  1st  ed.  pp.  oSo-oSS. 
Mr.  Webb,  it  will  be  noticed,  speaks  of  the  criticisms  that  have  been  nuide 
of  the  doctrine.  Mr.  Jones,  also,  ii;  his  book  on  The  Law  of  Real  Property 
in  Conveyancing,  sect.  1501,  says  :  ••  It  has  been  questioned  whether  Courts 
ought  ever  to  have  suffered  the  question  of  actual  notice  to  be  agitated  against 
one  whose  conveyance  is  duly  registered.  Tlie  basis  of  the  doctrine  of  notice 
is,  that  it  is  unconscientious  and  fraudulent  to  permit  a  junior  purchaser  to 
defeat  a  prior  conveyance  or  encumbrance  of  which  he  has  knowledge.  But 
it  has  been  doubted  whether  this  doctrine  does  not  give  o6casion  to  more 
fraud  than  it  prevents,  and  wlu^ther  vigilance  in  recording  a  mortgage  should 
not  be  rewarded  as  much  as  vigilance  in  obtaining  it." 

In  a  few  stiites  recording  statutes  have  been  interpreted  as  rendering- 
notice  immaterial,  and  ;is  making  i-egistration  essential  to  the  validity  of 
conveyances  as  again.st  third  parties.  Thus,  in  Arkansas,  it  is  provided  that 
"every  mortgage,  whether  for  real  or  i)er.sonal  jiroperty,  shall  be  a  lien  on 
the  mortgaged  property  from  the  time  the  samt^  is  filed  in  the  recorder's 
office  for  record,  and  not  before.''  Digest,  .sect.  oOftl.  And  in  Jacoicaij  v. 
Gauh.  2(»  Arkan.sas,  190,  where  the  construction  of  this  statutory  provision 
was  in  question,  the  Court  said:  "  A  mortgage  not  acknowledged,  or  proven, 
and  recorded,  as  required  by  the  statute,  tho\igh  good  between  the  parties  to 
it,  is  not  valid  as  again.st  subsequent  purchasers  or  encundirancers  of  the 
mortgaged  premises,  though  they  may  have  actual  notice  of  the  existence  ot 
the  mortgage." 
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In  Xortii  C'aroliir.i,  the  Code,  sect.  iL*;")!,  provides  tliat  ••no  deed  of  trust  or 
Tnortgacje  for  )-eal  oi-  perst)iial  estate  shall  be  valid  at  law  to  pass  any  property 
as  against  creditors  or  purchasers  for  a  valuable  consideration  from  the  donor, 
bargainor  or  mortgagor,  but  from  the  registration  of  such  deed  of  trust  or 
mortgage  in  the  county  where  the  land  lieth."  In  Robinson  v.  WiUouglihy,  7U 
North  Carolina,  ■■)r)S,  it  was  held  tliat  actual  notice  would  not  supply  the 
place  of  registration.     Hut  see  Acts  of  ISS."),  ch.  1*17. 

So  under  the  Ohio  ilevised  Statutes,  .sect.  -1133.  See  Mayhain  v.  Coombs, 
U  Ohio,  4-28. 

In  Louisiana  the  provision  is  more  general.  "  All  sales,  contracts,  and 
judgments  affecting  immovable  property,  which  shall  not  be  so  recorded,  shall 
be  utterly  null  and  void,  except  between  the  parties  thereto.  The  recording 
may  be  made  at  any  time,  but  shall  only  affect  third  persons  from  the  time 
of  the  recording."  Hev.  Civ.  Code,  art.  'J2tiO.  It  is  well  settled,  under  this 
statute,  that  actual  notice  of  an  unrecorded  conveyance  is  immaterial.  Roc/ie- 
reaii  v.  Delacroix,  '26  Louisiana  Annual,  584. 

In  the  great  majority  of  states,  however,  a  purchaser  or  encumbrancer  who 
has  notice  of  a  prior  unrecorded  conveyance  cannot  claim  protection  under 
the  recording  statutes.  In  applying  this  doctrine  the  only  difficulty  is  in 
<letermining  what  amounts  to  notice. 

hi  some  states  the  statutes  require  that  a  subsequent  purchaser  shall  have 
(ictudi  notice  of  a  prior  unrecorded  deed,  in  order  to  be  affected  by  it,  but  the 
flecisions  as  to  what  will  amount  to  actual  notice  are  by  no  means  uniform. 
In  Massachusetts  the  requirement  has  been  applied  with  great  strictness. 
Open  and  notorious  occupation,  or  other  facts  which  would  reasonably  put  a 
pui  chaser  on  inquiry  have  been  held  not  enough  Pomroy  v.  Stevens,  11  Met- 
caif  (Mass.),  244;  3Iani  v.  Pierce,  9  Gray  (Mass.),  306;  Parker  v.  Osgood, 
3  Mien  (Mass.).  487.  So  in  Indiana.  Crassen  v.  Sicorelanfl,  22  Indiana, 
42/"      See,  also,  Wade,  The  Law  of  Notice,  2nd  ed.  sect.  24o. 

In  Pomroy  v.  Slerens,  supra,  Wilok,  J.,  speaking  for  the  Court,  said  : 
"  liefore  the  Kev.  Sts.  c.  59,  sect.  28,  the  open  and  notorious  possession  and 
improvement  of  real  estate,  by  a  party  entering  under  a  deed  not  registered, 
was,  in  general,  sufficient  evidence  from  which  notice  of  such  deed  might  be 
inferred  or  implied,  .so  as  to  avoid  a  subsequent  d^d  or  attachment.  But  to 
have  that  effect,  the  evidence  must  have  been  such  as  to  render  the  inference 
not  merely  probable,  but  necessary  and  unquestionable.  AVMerhau  v.  GrijUny, 
3  I'ick.  149.  But  since  tiie  Hev.  Sts.  c.  59,  sect.  28,  no  implied  or  constructive 
notice  of  an  uin-egistered  deed  can  avoid  a  subsequent  deed  or  attaolmien). 
The  statute  expressly  provides  that  no  conveyance  of  real  estate  shall  be  valid 
and  effectual,  against  any  person  other  than  the  grantor  and  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof,  unless  it  is  made  by  a 
deed  recorded  as  the  statute  directs.  Since  this  provision,  no  implied  or  con- 
structive notice  of  an  unregistered  deed  will  give  it  validity  against  a  subse- 
<inent  purcha.ser  or  attaching  creditor.  It  is  not  snflicient  to  prove  facts  that 
would  reasonably  put  him  on  inquiry.  He  is  not  bound  to  inquire  ;  but  the 
party  relying  on  an  unregistered  deed,  against  a  subsequent  purchaser  or  at- 
taching creditor,  must  prove  that  the  latter  had  actual  notice  or  knowledge 
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of  such  deed.  Ihe  evidence  offered  was  clearly  insufficient  to  prove  any  such 
notice  or  knowledge.  A  tenant  for  years,  or  at  will,  may  have  possession  of 
niil  estate,  and  may  build  fences  and  make  other  improvements  thereon  ;  or 
a  partv  may  have  possession,  and  make  improvements,  without  any  title  by 
deed  or  by  lease." 

In  Liinil)\.  Pierce,  113  IMassachusetts,  72,  the  Court  went  so  far  as  to  hold 
that  knowledge  of  a  sale,  without  knowledge  of  the  deed,  was  insufficient. 
"  Tlie  report  finds  that  the  plaintiff  had  no  notice  of  the  deed  to  the  de- 
fendant. His  "knowledge  that  the  defendant  had  bought  the  wood  at  auction, 
without  pruof  that  he  had  notice  that  the  sale  had  been  consummated  by  a 
conveyance  to  the  purchaser,  is  )iot  sufficient.  The  statute  requires  proof  of 
actual  notice  of  the  deed." 

Hut  evidence  of  constructive  notice  from  possession  and  cultivation  by  the 
holder  of  the  unrecorded  deed  is  competent  in  connection  witli  evidence  of 
actual  notice.      Siblei/  v.  L^jfinywcU,  8  Allen  (Mass.).  584. 

And  actual  notice  does  not  mean  such  knowledge  as  the  piwchaser  would 
ac(]uire  from  seeing  the  prior  deed,  or  being  told  thereof  by  the  grantor,  but 
is  such  knowledge  as  men  usually  act  upon  in  the  ordinary  affairs  of  life. 
Ciirth  v.  Mundij,  3  Metcalf  (Mass.),  405.  Thus,  in  George  v.  Kent,  7  Allen 
(Mass.),  16.  it  was  held  that  a  deed  to  A.,  describing  the  land  conveyed  as 
bounded  on  land  of  B.,  gave  A.  sufficient  notice  of  an  unrecorded  deed  of  the 
adjoining  land  to  B. 

In  most  states  where  the  statute  requires  actual  notice,  the  Courts  go  far 
in  the  direction  of  imputing  knowledge  to  the  purchaser  from  circumstances 
sufficient  to  put  him  on  inquiry.  These  Courts,  ••  in  furtlierance  of  the  liberal 
construction  given  for  the  benefit  of  the  grantee  whose  deed  is  unrecorded, 
hold  that  any  fact  coming  to  the  knowledge  of  tlie  subsequent  purchaser,  suffi- 
cient to  put  a  man  of  ordinary  prudence  upon  inquiry,  and  which,  if  followed 
out.  would  lead  to  express  notice  of  the  unregistered  conveyance  or  claim,  is 
sufficient  to  invalidate  the  subsequent  deed,  notwithstanding  the  provisions 
of  the  registry  laws.  Notice  is  imputed  to  him  on  account  of  his  negligence 
in  not  prosecuting  his  inquiries  in  the  direction  indicated."  Wade,  The  Law 
of  Notice,  2nd  ed.  sect.  246,  citing  many  cases.  See  also  2  I'omeroy,  Equity 
.Jurisdiction,  2nd  ed.  sec*.  664,  n.  ;3 ;  Jones  on  Law  of  Real  Troperty  in 
Conveyancing,  sect.  1511  ;  Maapin  v.  Emmons.  \7  Missouri,  130 4  ;  Brinkman  v. 
Jones,  44  Wisconsin,  498. 

"  If  a  party  has  knowledge  of  such  facts  as  would  lead  a  fair  and  prudent 
man,  using  ordinary  caution,  to  n)ake  further  inquiries,  and  he  avoids  the 
inquiry,  he  is  chargeable  with  notice  of  the  facts  which  by  ordinary  diligence 
he  would  have  a.scertained.  He  has  no  right  to  slnit  his  eyes  against  the 
light  before  him.  He  does  a  wrong  not  to  heed  the  '  signs  and  signals  '  seen 
by  him.  It  may  be  well  concluded  that  he  is  avoiding  notice  of  that  which 
he  in  reality  believes  or  knows.  Actual  notice  of  facts  which,  to  the  mind  of 
a  prudent  man,  indicate  notice,  is  proof  of  notice."  Peters,  Ch.  J.,  in  Knapp 
V.  Bailey,  70  Maine,  195,  204. 

Tu  Vaucjlin  v.  Trori/,  22  Missouri,  415,  it  was  held  that,  while  possession  of 
land  \mder  an  unrecorded  deed  is  not,  as  mat,ter  of  law,  actual  notice  to  a 
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subsequent  imrchaser,  within  tlie  Registry  Act.  it  is  eridcnce  of  notice  to  be- 
subniitted  to  the  jury.  The  Couit  said  :  ••  The  notice  required  by  the  statute 
is  not  certain  knowledge,  but  sucli  information  as  men  generally  act  upon  in 
the  transactions  of  life.  ( Curtis  v.  Munt/ij,  3  Met.  405.)  And  in  our  state, 
where  the  land  is  generally  in  the  occupation  of  the  owners  in  fee,  it  would 
seem  that,  if  knowledge  is  brought  home  to  the  purchaser  that  a  third  person 
is  in  the  possession  and  apparent  ovvn<'r.shi[)  of  the  land,  it  ought,  under 
ordinarj-  circumstances,  to  be  deemed  sufficient  information  to  the  second 
purchaser  that  the  possessor  is  the  owner  in  fee,  under  a  title  derived  from 
the  former  owner.  It  is  true,  the  circumstances  may  be  such  as  to  show  con- 
clusively that  the  purchaser  did  not,  in  fact,  know  that  any  one  was  in  pos- 
session, or  if  he  did  know  it,  the  possessor  may  have  disclaimed  the  ownership: 
and,  in  such  cases,  the  jury,  of  course,  could  not  find  the  fact  of  actual  notice. 
It  is  quite  a  mistake  to  suppose,  because  the  statute  requires  actual  notice, 
that  therefore  it  can  only  be  proved  by  direct  evidence." 

Mr.  Pomeroy  points  out  that  the  Courts  which  adopt  this  view  do  no  real 
violence  to  the  meaning  of  the  words  "  actual  notice."  He  says  :  "  When 
a  Court  or  jury  find  notice  as  a  conclusion  of  fact  from  idrcumstances  tending 
to  show  it  which  should  put  a  prudent  man  upon  iiupiiry,  such  notice  is- 
actual  as  truly  .as  though  it  was  proved  by  direct  evidence.  It  is  actual,  and 
not  <!onstructive,  because,  although  inferred  from  circumstances,  it  is  inferred 
by  mere  process  of  argument,  and  not  by  means  of  any  legal  j)resumptions. 
If  the  party  thus  put  upon  inquiry  neglects  to  prosecute  the  inquiry,  the 
conclusion  of  fact  is  then  absolute,  since  the  circumstances  are  left  unex- 
plained and  the  natural  inference  from  them  is  left  unanswered  and  uu- 
weakened."     2  Equity  Jurisprudence,  2nd  ed.  sect.  .396.  n.  1,  p.  816. 

In  any  state,  it  would  be  held  that  wiiere  an  instrument  in  the  chain  of 
title  refers  to  some  other  instrument  as  affectiiig  the  rights  of  the  parties, 
all  persons  claiming  through  that  chain  of  title  will  be  affected  with  notice  of 
the  contents  of  the  instrument  referred  to,  though  it  is  not  recorded.  Cen- 
tral Trust  Co.  V.  Wabash,  St.  L.  §■  P.  R.  Co.,  29  Federal  Reporter  (U.  S.), 
546 ;  yEtnu  Life  Ins.  Co.  v.  Bishop,  69  Iowa,  645  ;  White  v.  Foster,  102  ^Massa- 
chusetts,  375;  Ba/cer  v.  Mather,  25  Michigan,  51  ;  Childs  v.  Clark,  3  Baibour 
Chanc.  (N.  Y.),  52;  +0  .Vmerican  Decisions,  161  ;  Durham  v.  Deji,  15  Jolm- 
son  (N.  Y.),  555. 

In  those  states  where  the  statutes  do  not  require  actual  notice,  tlie  Courts 
are  naturally  liberal  in  holding  constructive  notice  to  be  sufficient.  See  Jones 
on  Law  of  Real  Property  in  Conveyancing,  .sects.  15i4  et  sei/.  :  and,  on  the 
nature  of  constructive  notice,  the  American  Xotes  to  the  preceding  rule. 

Thus  the  cases  are  exceedingly  numerous  to  the  effect  that  possession  of 
laivd  by  the  holder  of  an  unrecorded  deed  is  equivalent  to  the  actual  record- 
ing of  such  deed.    Jones,  supra.,  sect.  1563,  with  full  collection  of  authorities. 

Whether  one  who  purchases  by  a  quitclaim  deed  is  a  j)urchaser  without 
notice,  within  the  meaning  of  the  Registry  Acts,  is  a  question  upon  which  the 
authorities  are  not  uniform.  In  many  ca.ses  it  has  been  held  that  one  taking 
such  a  deed  acquires  only  such  interest  as  his  grantor  actually  had  at  the 
time,  and  hence  his  rights  are  subject  to  those  of  persons  holding  prior  un- 
voL.  XXI.  -■  52 
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recorded  deeds.  "  The  very  terms  of  the  deed  are  notice  of  the  existence 
of  the  rights  which  have  been  conferred  upon  such  prior  grantee,  or  any  other 
person."  Bekuy,  J.,  in  j\lai\<hall  v.  Roberts,  18  Minnesota.  40").  See  also 
Siitilh  V.  Branch  Bank,  21  Alabama.  l"Jo  ;  Snore  v.  Lake,  '20  Florida.  6.")G  ;  51 
American  Reports,  625;  Peters  v.  Carlier,  SO  Michigan,  124;  Bakery.  Wood- 
2vartl,  12  Oregon,  o;  and  many  other  cases  cited  in  Jones,  ojj.  cil ,  sect.  lo9ti, 
n.  6. 

The  prevailing  view,  however,  is  that  a  grantee  by  a  quitclaim  deed  is 
entitled  to  the  protection  of  the  registry  laws  equally  with  one  who  hold.s 
under  a  warranty  deed.  In  Doiv  v.  Whilucy,  147  IMassacliusetts.  1  Mohtox, 
Ch.  J.,  speaking  for  the  Court,  stated  the  reasons  for  this  doctrine  as  follows : 
"  A  deed  of  'all  the  right,  title,  and  interest,"  or  of  ■  all  the  interest'  of  the 
grantor  in  a  lot  of  laud,  conveys  the  same  title  as  a  deed  of  the  land.  It  is 
the  policy  of  our  laws  that  a  purchaser  of  land  by  examining  the  registry  of 
deeds  may  ascertain  the  title  of  his  grantor.  If  there  is  no  recorded  deed,  he 
has  the  right  to  assume  that  the  record  title  is  the  true  title.  The  law  has 
established  the  rule,  for  the  protection  of  creditors  and  purchasers,  that  nu 
unrecorded  deed,  if  unknown  to  them,  is  as  to  them  a  mere  nullity.  The 
reasons  for  the  rule  apply  with  equal  force  in  the  case  of  a  deed  of  the 
grantee's  right,  title,  and  interest,  as  in  that  of  a  deed  of  the  land.  AA^e  are 
ol  opinion,  therefore,  that  the  deed  of  Stephen  Dow  conveyed  to  liis  grantee 
a  title  which  is  good  against  any  prior  deed,  if  unrecorded.  To  hold  other- 
wise woidd  defeat  the  purpose  of  the  registration  laws,  and  create  confusion 
in  the  titles  to  land." 

So,  in  a  recent  case  in  the  Supreme  Court  of  the  United  States.  Mnelle  v. 
Sherwood,  14S  United  States,  21,  Fikld.  J.,  delivering  the  opinion  of  the 
Court,  said  :  •'  The  doctrine  expressed  in  many  cases  that  the  grantee  in  a 
([uitclaim  deed  cannot  be  treated  as  a  bona  fide  jmrcliaser  does  not  seem  to 
rest  upon  any  sound  principle.  It  is  asserted  upon  the  assumption  that  the 
forin  of  the  instrument,  that  the  grantor  merely  releases  to  the  grantee  his 
claim,  whatever  it  may  be.  without  any  warranty  of  its  value,  or  only  pa.sses 
whatever  intoi-est  he  may  have  at  the  time,  indicates  that  there  may  be  other 
and  outstanding  claims  or  interests  which  may  possibly  affect  the  title  of  the 
property,  and,  therefore,  it  is  .said  that  the  grantee,  in  accejiting  a  convey- 
ance of  that  kind,  cannot  be  a  hnnd  fide  purchaser  and  entitled  to  protection 
as  such  :  and  that  he  is  in  fact  tlius  notified  by  his  grantor  that  there  may 
be  some  defect  in  his  title  and  he  must  take  it  at  his  risk.  Tiiis  assumption 
we  do  not  thiidf  justified  by  the  language  of  such  deeds  or  the  general  opinion 
of  conveyancers.  ...  In  many  parts  of  the  country  a  (piitclaim  or  a  sim]>le 
conveyance  of  the  grantor's  interest  is  the  common  form  in  which  the  trans- 
fer of  real  estate  is  made.  A  deed  in  that  form  is,  in  such  cases,  as  effectual 
to  divest  and  transfer  as  complete  title  as  any  other  form  of  conveyance. 
There  is  in  this  country  no  difference  in  their  efficacy  and  operative  force 
between  conveyances  in  the  form  of  relea.sn  and  (luitclaitii,  ami  tliose  in  the 
form  of  grant,  bargain,  and  sale.  If  th<>  grantor  in  either  case  at  tiie  time  of 
the  execution  of  his  deed  possesses  any  claim  to  or  interest  in  the  jiroperty 
it  passes  to  the  grantee.     In  the  one  case,  that  of  bargain  and  sale,  he  itn- 
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pliedly  asserts  the  possession  of  a  claim  to  or  interest  in  the  property,  for  it 
is  the  property  itself  which  he  sells  and  undertakes  to  convey.  In  the  other 
case,  that  of  quitclaim,  the  grantor  affirms  nothing  as  to  the  ownership,  and 
undertakes  only  a  release  of  any  claim  to  or  interest  iu  the  premises  which 
hi'  may  possess  without  asserting  the  ownership  of  cither.  If  in  either  case 
I  lie  grantee  takes  tlie  deed  with  notice,  of  an  <iutstandiiig  conveyance  of  the 
premises  fi-oin  the  grantor,  or  of  the  execution  by  him  of  obligations  to  make 
.such  conveyance  of  the  premises,  or  to  create  a  lien  thereon,  he  takes  the 
property  subject  to  the  operation  of  such  outstanding  conveyance  and  obliga- 
tion, and  camiot  claim  protection  against  them  as  a  honn  fide  purchaser. 
lint,  in  either  case,  if  the  grantee  takes  the  deed  without  notice  of  such  out- 
standing conveyance  or  obligation  respecting  the  property,  or  notice  of  facts 
which,  if  followed  up,  would  lead  to  a  knowledge  of  such  outstanding  con- 
veyance or  equity,  he  is  entitled  to  ]Motection  as  a  bona  fide  purchaser  upon 
showing  that  the  considei-ation  stipulated  has  been  paid,  and  that  such  con- 
sideiation  was  a  fair  price  for  the  claim  or  interest  designated." 

See  further,  Freij  v.  (Hifford,  41  California,  :»3o ;  Hroton  v.  Banner  Coal  ^' 
Oil  Co.,  97  Illinois,  214  ;  'M  American  Reports,  105  ;  Strong  v.  Lynn,  38  i\Iin- 
ne.sota,  315  ;  Foj:  v.  Hall.,  74  Missouri,  315  ;  41  American  Keports,  316  ;  Culler 
V.  James,  ()4  Wisconsin,  173;  54  American  Reports,  603  ;  and  numerous  other 
cases  cited  by  Jones  on  Real  Property  sect.  1394. 

Where  a  deed  contains  no  particular  description  of  the  laud  conveyed,  but 
only  a  general  description,  such  as  -all  my  land,"'  or  '•  all  the  laud  I  have  in 
Boston,'"  or  other  similar  general  description,  it  does  not  take  precedence  of 
prior  unrecorded  deeds  of  the  grantor.  Thus,  in  Adams  v.  Cudd//,  13  Picker- 
ing (Mass.),  460,  where  the  owner  of  a  tract  of  land  in  Boston  conveyed  a 
part  of  it.  describing  such  portion  by  metes  and  bounds,  and  subsequently 
executed  another  deed,  conveying  -all  tiie  right  and  title  to  the  land  1  have 
in  Boston'"  to  a  second  grantee,  which  was  recorded  before  the  prior  deed, 
it  was  held  that  the  portion  of  land  described  in  the  prior  deed  did  not  pass 
to  tlie  second  grantee.  See  also  Bulterfield  v.  Smith,  11  Illinois,  485;  Ua.mil- 
/nii  V.  Doolitlle,  37  Illinois,  473;  Callanan  v.  Merrill,  81  Iowa,  73 ;  Jamaica 
l^oiid  Aqueduct  Corporation  v.  Chandler,  9  Allen  (Mass.),  159;  Fitzgerald  v. 
Libhii,  142  Massachusetts,  235 ;   Eaton  v.  Trowhridge,  38  Michigan,  454. 
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No.  7.  — KENNEDY   v.   GREEN. 

(1834.) 

RULE. 

Notice  to  a  solicitor  or  agent  in  the  same  transaction 
implies  notice  to  the  client  or  principal.  The  implication 
cannot  be  rebutted  by  proof  that  the  solicitor  or  agent  did 
not  communicate  the  notice  to  his  client  or  principal. 

The  implication  may  be  rebutted  if  it  is  shown  that 
the  transaction  of  which  notice  is  to  be  imputed,  was 
itself  a  fraud  of  the  solicitor. 

Kennedy  v.  Green. 

3  Myl.  &  Keen,  (399-724  (41  K.  R.  176). 

Notice  to  Solicitor  implies  Notice  to  Principal.  —  Fraud  of  the  Solicitor. 

[699]  Where  one  solicitor  is  employed  in  a  ntortgage  transaction,  he  is  to 
be  considered  as  solicitor  both  for  mortgagee  and  mortgagor,  and  notice 
to  such  solicitor  is  notice  to  the  mortgagee ;  and  where  the  solicitor  was  iiim- 
self  the  author  of  a  fraud  which  aifected  the  title,  and  the  fraud  was  com- 
mitted under  ciicumstances,  apparent  upon  the  face  of  the  deed  fraudulently 
obtained,  which  would  have  excited  the  suspicion  of  a  professional  man,  and 
have  led  to  inquiry,  it  was  held  at  the  Rolls,  first,  that  the  mortgagee  was  as 
fully  affected  with  notice  of  the  actual  fraud,  as  if  the  fraud  had  been  com- 
mitted by  .a  third  person,  and  the  knowledge  of  it  acquired  by  the  solicitor. 
Secondly,  that  the  circumstances,  under  which  the  fraud  was  committed,  were 
sufficient. to  fix  the  mortgagee  with  constructive  notice,  and  that  if,  in  any 
mortgage  or  other  transaction,  a  party  does  not  use  the  precaution,  which 
common  prudence  requires,  to  eujploy  a  solicitor,  he  is  in  the  same  situation 
with  respect  to  constructive  notice,  as  he  would  have  been,  if  he  luid  eni|il()yed 
a  solicitor. 

The  decision  was  affirmed,  upon  ajipeal,  on  the  .second  ground,  the  J.oiu) 
Chancklkok  being  of  opinion  that  the  mortgagee  was  not  fixed  with  actunl 
notice  of  the  fraud,  which,  though  known  of  course  to  his  solicitor  who  was 
the  perpetrator  of  the  fraud,  it  was  equally  certain  that  the  solicitor  would 
conceal. 

The  l)ill  was  filed  by  Hester  Kennedy,  widow,  again. st  George 
Green  and  Jolm  Bethell,  the  a.ssignees  of  James  Bethune  Bostock, 
and  against  Bobert  Kirby  ;  and  it  prnyed  that  a  deed  of  a.ssigii- 
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Mient  alleged  to  have  been  executed  by  tlie  plaintift'  in  favour  of 
James  B.  P)0.st()ck  might  be  declared  fraudulent  and  void,  and  that 
thr  jireniises  comprised  therein  might  be  re-assigned  to  her;  and, 
ill  casc!  it  should  appear  to  tlie  Court  that  the  delVndiint  Kirby  was 
entitled  to  priority  ovei'  the  plaintiff"  in  I'espect  of  any  assignment 
nuide  to  him  of  the  said  premises  by  James  1>.  Bostock,  that  the 
]tlaiutift'  iiiiglit  be  declared  entitled  to  redeem  the  same. 

The  facts  stated  by  the  bill  ami  proved  by  the  evidence  were 
that  in  tlie  year  1824,  James  Bethune  liostock  was  employed  by 
the  plaint itf,  who  resided  at  Ipswich,  as  her  solicitor,  to  sell  out  a 
sum  of  £!)0()0  'A  })er  cent  Bank  (7onsolidat(^d  Annuities,  then 
stamling  in  her  name,  and  to  look  out  for  nujrtgage  securities 
on  which  she  might  invest  moneys  to  the  amount  of  £9000 
sterling.  Bostock  did,  accordingly,  sell  out  the  stock, 
*  which  produced  tlu.'  sum  of  £8414  l.s.,  and  he  received  [*  700] 
from  the  plaintiff"  the  further  sum  of  £585  19.s-.,  making- 
together  tht'  sum  of  £9000  sterling,  which  was  to  be  invested  on 
mortgage.  Bostock  was  the  original  lessee  of  certain  pieces  of 
gi'ound  situate  near  Kennington  Common,  of  which,  on  the  15th  of 
January,  1825,  he  had  granted  two  buildings  under-leases  for 
terms  of  seventy-nine  years  and  a  half,  wanting  ten  days,  respec- 
tively, one  at  the  rent  of  £31  per  annum  to  Joseph  White,  and  the 
other  at  the  rent  of  £25  ])er  annum  to  Thomas  Kitson,  who  after- 
wards assigned  his  interest  in  the  sniiie  to  White.  In  the  same 
month  of  January,  1825,  B;istock,  on  bL-liaU"  of  the  plaintiff",  agreed 
to  advance  to  White  tlie  sum  of  £:5000  on  tiie  security  of  these 
two  leases  ;  and  by  an  indenture,  dated  the  21st  of  Jaiiuarv  in  that 
year,  between  White  of  the  one  ])art,  and  the  planitifT  Hester 
Kennedy  of  the  otiier  part,  reciting  the  leases  made  bv  Bostock  to 
White  and  Kitson  respectively,  and  the  assigiiiiieiu  of  KitsMn's 
lease  to  White,  it  was  witnessed,  that  in  consideration  of  t!ie  sum 
of  £8000  therein  expressed  to  be  advanced  to  White  liv  the  jdain- 
tiff.  White  as.signed  to  the  plaintiff,  her  executors,  administrators, 
and  assigns,  the  res])ective  pieces  or  parcels  of  gronnd.  messuages, 
ami  premises  comprised  in  the  two  indentures  of  lease,  subject  to 
redemption  on  repayment  of  the  £3000,  with  interest  for  the  same 
at  5   per  cent. 

In  the  month  of  March,  1825,  Bostock  wrote  a  letter  to  the 
plaintiff,  stating  that  a  mortgage  for  the  sum  of  £3000  had  been 
•completed;  and  in  the  month  of  .Vjnil  following  he  wrote  another 
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letter  to  tlie  plaintiff,  ])ur})orting  to  contain  an  account  of  the* 
application  of  the  whole  sum  of  £9000,  and  stating  that  the 
additional  income  arising  from  the  investment  would  be  upwards 
of  £160  per  annum  more  than  she  had  previously  received  ; 
[*  701]  that  the  securities  were  most  ample,  and  that  *  the  strict- 
est punctuality  would  he  observed  in  the  payment  of  the 
interest. 

The  pluintiti'  received  from  Bostock  the  interest  upon  the  sum 
advanced  to  White,  and  upon  the  other  sums  alleged  to  be  invested 
on  mortgage,  until  the  month  of  Marcli,  1828. 

In  that  month  Bostock  wrote  a  letter  to  the  plaintiff,  in  whii'li 
he  stated  that  he  should  in  a  few  days  be  near  Ipswich,  the  place 
of  her  residence,  and  that  he  would  take  the  opportunity  of  paying 
her  a  visit.  Bostock,  shortly  afterwards,  arrived  at  the  house  of 
the  plaintiff;  and  after  partaking  of  breakfast  with  the  plaintiff 
and  some  friends  who  were  staying  at  her  house,  he  stated  that  he- 
had  some  business  to  transact  with  the  plaintiff;  and,  after  men- 
tioning that  one  of  the  mortgagors  to  whom  part  of  the  ])laiutilf's 
money  had  been  advanced  was  rather  irregular  in  jiaying  his  inter- 
est, he  produced  a  parchment  writing,  wliich  he  said  it  was  neces- 
sary for  the  plaintiff'  to  sign  in  order  to  make  the  principal  and 
interest  in  such  mortgage  more  secure,  and  to  compel  tlie  mort- 
gagor, under  a  heavy  penalty,  to  be  punctual  in  the  payment  of  the 
interest  as  it  became  due.  The  plaintiff',  w^ithout  reading  or 
examining  the  instrument  presented  to  her,  signed  ]u>r  mime  in 
conipliance  with  IJostock's  request,  in  tbe  ])laces  ))uinted  out  l»y' 
Bostock;  and  Cajitain  James  M'Farland  and  his  wife,  who  were 
the  friends  of  the  ])laintiff  staying  with  lier  in  her  house,  also 
wrote  their  names,  as  attesting  witnesses,  in  the  jiarts  of  the 
instrument  pointed   out  by  Bostock. 

Tiu^  instrument,  to  which  the  execution  of  the  plaintiff  was  tiius 
obtained,  purported  to  be  a  deed  of  assignment,  dated  the 
[*  702]  26th  of  March,  1828,  whereby,  after  *  reciting  the  inden- 
tures of  lease  by  Bostock  to  White  and  Kitson,  and  tlie 
assignment  by  Kitson  to  White,  and  the  assignment  by  way  of 
mortgage  of  the  21st  of  -buiuarv,  1825,  bv  White  to  tbe  idaintil'l', 
and  further  reciting  that  Fxtstock  was  about  to  become?  the  ])ur- 
<'])aser  of  the  premises  comprised  in  the  mortgage  to  the  plaintifC, 
and  tliat  there  was  then  due  and  owing  to  lier  foi'  principal  and 
interest  the  sum  of  £.'^046  17.s.,  and   tliat    Tiostock  was  desirous   of 
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pincliasiiig  the  mortgage,  it  was  witnessed  tliat,  in  consideration  of 
the  sum  of  £3046  IT*-,  therein  expressed  to  be  paid  to  the  plaintiff 
by  Bostock,  the  plaintiff  assigned  the  mortgaged  premises,  and  all 
the  estate,  right,  title,  and  term  of  years  of  her,  the  plaintiff,  in  the 
said  mortgaged  premises  to  Bostock,  his  executors,  administrators, 
and  assigns,  to  liold  the  same  for  the  residue  of  the  terms  of  years 
granted  by  the  indentures  of  lease  respectively.  And  on  the  back 
of  the  instrument  was  indorsed  a  receipt,  to  which  were  annexed 
the  signature  of  the  plaintiff  and  the  attestation  of  Captain 
M'Farland  and  his  wife,  purporting  to  he  an  acknowledgment  by 
the  plaintiff  of  her  having  received  from  Bostock  the  sum  of  £304B 
17s.  The  receipt  for  the  consideration  money  was  not,  as  usual, 
written  by  the  stationer,  but  l)y  Bostock  ;  nor  was  it  in  the  usual 
]ilace,  wliich  is  at  the  upper  extremity  of  the  left-hand  sipiare 
formed  by  the  fold  of  the  deed,  but  much  lower  down,  so  that 
there  was  a  space  reserved  for  writing  the  receipt,  if  it  were  not 
written  before  the  plaintiff  signed  her  name ;  or  if  written  before 
the  plaintiff  wrote  her  name  in  that  part  of  the  parchment,  the 
deed  might  have  been  presented  to  her  in  a  folded  form,  so  that 
she  would  not  have  oltservcd  the  receipt- 
In  the  month  of  Fel)ruary,  1827,  a  commission  of  bank- 
rupt was  issued  agauist  White,  the  sub-lessee  and  *  moit-  [*  703j 
gagor;  and  Bostock  afterwards  contracted  with  the 
assignees,  appointed  under  White's  commission,  for  the  purchase 
of  the  bankrupt's  equity  of  redemption,  and  that  ei^uity  of  redemp- 
tion was  conveyed  to  Bostock  by  a  deed,  dated  the  18th  of  April, 
1828,  which  contained  a  recital  that  the  plaintiff" 's  mortgage  had 
been  paid  off  by  Bostock,  and  that  she  had  ])y  an  indenture,  dated 
the  26th  of  March,  1828,  in  consideration  of  the  principal  and 
interest  then  due  to  her  having  been  paid  by  Bostock,  assigned  the 
premises  to  Bostock  for  the  residue  of  the  term  granted  by  the  two 
indentures  of  lease  therein  recited. 

Some  time  afterwards  Bostock  applied  to  the  defendant  Joseph 
Kirby,  wlio  was  his  father-in-law,  to  advance  to  him  the  sum  of 
£2000  on  the  security  of  the  leasehold  premises ;  and  by  an 
indenture,  dated  the  7th  of  August,  1829,  and  made  between 
Bostock  of  the  one  part,  and  the  defendant  Joseph  Kirby  of  the 
other  part,  after  reciting  the  lea.se  by  Bostock  to  White,  and  the 
lease  by  Bostock  to  Kitson,  and  further  reciting  that  by  divers 
acts  and  assurances  in  the  law  Bostock  had  become  and  then  was 
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absolutely  entitled  to  all  the  residue  of  the  several  terms  granted 
by  the  said  therein  recited  indentures  of  lease,  aud  that  the 
defendant  Kirby  had  agreed  to  adv^ance  to  Bostock  the  sum  of 
£2000  on  the  terms  and  security  thereinafter  expressed,  it  was 
witnessed  that,  in  consideration  of  £2000  jiaid  to  Bostock  by  the 
defendant  Kirby,  Bostock  assigned  to  the  defendant  Kirby,  his 
executors,  administrators,  and  assigns,  all  the  premises  comprised 
in  the  said  recited  indentures  of  lease,  and  all  the  estate,  term,  &c., 
of  Bostock  in  the  same,  to  hold  the  same  to  the  defendant  Kirby, 
liis  executors,  &c.,  for  the  residue  of  the  unexpired  terms,  upon 
trust  to  secure  to  the  defendant  Kirby,  his  executors,  &c.,  the  pay- 
ment by  Bostock,  his  heirs,  executors,  &c.,'uf  the  £2000 
[*  704]  and  interest  at  5  i)er  *  cent.  And  tlie  deed  gave  a  power 
of  sale  to  the  defendant  Kirby,  his  executors,  &c.,  in  case 
of  default  in  payment  of  the  principal  sum  at  the  time  appointed 
for  the  i)ayment  of  the  same,  and  also  a  ])ower  to  raise  any  sum  by 
mortgage,  and  afterwards  to  sell  the  leasehold  })remises,  if  Kirby, 
liis  executors,  &c.,  should  think  fit. 

In  the  month  of  June,  IS-Sl,  default  having  been  made  iu  j^ay- 
ment  to  the  j)laintiff  of  the  interest  of  the  £3000  advanced  to 
White,  the  plaintiff  called  iipon  r>ostock  to  send  to  her  the  title- 
deeds  relating  to  White's  mortgage,  and  to  procure  tlu;  repayment 
of  the  mortgage-money.  Bostock  s(_'nt  a  letter  in  answer  to  the 
plaintiff,  stating  that  the  arrear  of  interest  would  be  sbortly  paid, 
and  that  the  title-deeds  would  be  sent  to  her  as  soon  as  a  transhn- 
of  the  mortgage-   was  effected. 

On  the  0th  of  June,  1831,  a  fiat  in  bankruptcy  was  issued 
against  l>ostock,  to  which  lie  did  not  sun-ender,  liaving  in  fact 
absconded;  and  be  was  duly  declan^l  a  liankiupt,  and  the  de- 
fendants Greini   and   lieihell  wen;  a[)pointed   his  assignees. 

The  bill  was  filed  on  the  Idth  of  July,  18;'.2  :  it  charged  that 
no  (lel)t  was  really  due  fioni  Bostock  to  tht'  defendant  Kiihy,  his 
father-in-law,  Itut  that  the  assignment  to  ivirby  was  exeruted 
fraudulently,  and  with  a  view  to  dcifeat  the  claim  of  the  plaintilf; 
and  that,  at  the  time  when  such  assignment  was  executed,  Kirby 
or  his  solicitor  liad  notice  of  the  previous  assignment  of  the  mort- 
gaged premises  to  the  plaintiff,  and  knew  tlint  the  sum  of  £3000 
and  interest  was  still  due  to  the  ])laintifr. 

The  defendant  Kirby,  l)y  liis  answer,  stated  tliat  Bostock,  when 
he    applied    to    hinj    foi'    tlu'    loan    of    £2000    upon    the    security 
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(»f  the  leasehold  pveinises  in  qucsliDii,  *  delivered  over  to  [*  705] 
liim  the  title-deeds  relating  theretij ;  and  that  he,  tlie  de- 
fendant, felt  himself  competent  from  his  own  knowledge  and 
experience  in  such  transactions  to  examine  the  same  and  niai<e 
himself  master  of  the  title  without  any  professional  assistance  ; 
and  that,  if  he  had  found  anything  whicli  he  could  not  compre- 
liend,  he  should  have  applied  to  Mr.  Kearsey,  whom  he  considered 
as  his  solicitor,  and  whom  he  liad  employed  before  he  becanu; 
acquainted  with  his  son-in-law  Bostock  ;  that  he,  the  defendant, 
had  been  in  possession  of  the  title-deeds  from  August,  1829, 
until  May,  ]S;12,  without  any  claim  being  made  on  the  part  of 
the  plaintiff,  anil  without  any  suspicion  of  the  plaintiff  or  any 
other  person  luiving  any  (daini  in  (»])])osition  to  his  rights.  The 
defendant  denied  that  he  had  empk)yed  Bostock  as  his  solicitor  ; 
and  he  stated  that,  on  default  of  payment  by  Bostock  of  the  sum 
of  £2000  at  the  time  appointed  in  the  indenture  of  the  7tli  of 
August,  1829,  he  had  caused  notice  to  be  served  upon  Bostock, 
previous  to  the  filing  of  the  plaintiff's  bill,  requiring  him  to  pay 
the  principal  money  and  interest  due  on  the  defendant's  security, 
or  that  he,  the  defendant,  should  proceed  to  a  sale  ;  but  that  no 
sale  had  been  made,  or  was  intended  to  be  made  ;  and  tlie  defend- 
ant insisted  that  he  was  entitled  to  hold  the  premises  comprised 
in  his  mortgage,  as  a  security  for  the  lepayment  of  the  principal 
sum  and  interest  due,  in  priority  to  the  plaintiff.  The  defendant 
did  not  know  whether  Bostock  was  ever  let  into  possession  of  the 
premises  in  question,  or  into  the  receipt  of  the  rents  and  profits 
thereof,  but  was  informed  by  Bostock  that  lie  was  in  possession. 
The  defendant  denied  all  knowledge  of  or  participation  in  the 
fraud  alleged  to  have  been  committed  by  Bostock,  and  lie  insisted 
that  the  receipt  on  the  liack  of  the  deed  was  in  the  usual  form; 
and  he  stated  that  he  believed  that  the  whole  width  of 
the  upper  part  of  the  deed,  comprising  the  first  *  and  [*  70H] 
second  folds,  was  ex])osed  to  the  view  of  the  plaintiff  and 
witnesses  at  the  time  the  receipt  was  signed  and  attested,  inas- 
much as  parts  of  letters  composing  the  words  written  by  the 
])laintiff  and  the  witnesses  were  in  the  ujiper  division  of  the 
paichment  made  by  tlie  fold,  and  other  parts  of  the  same  letters 
in  the  lower  division. 

It   a])])eared    by   the  evidence    of    the   law-stationer,  by    whose 
assistant  the  indcnturi'  of  the  26th  of  March,  1828,  was  engrossed, 
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that  it  is  the  usual  practice  for  law-stationers  to  indorse  receipts 
for  the  consideration  money  expressed  in  the  deed  at  the  npper 
part  of  the  left-hand  corner  of  the  back  of  the  engrossment,  unless 
instructions  were  given  to  the  contrary;  and  that  this  indorse- 
ment was  not  made  on  the  deed  in  (piostion  before  it  was  returned 
to  the  person  for  whom  it  was  engiussed.  Several  experienced 
solicitors  were  examined,  who  deposed  that  the  unusual  circum- 
stances attending  the  receipt  and  the  form  of  tlie  deed  itself, 
would  have  so  much  excited  tlieir  suspicion,  that  they  would  not 
liave  suli'ered  any  (dient  of  theirs  to  become  a  mortgagee  under 
Eostock  without  further  inquiry.  The  deed  purported  to  be  an 
assignment  of  a  mortgage,  and  bore  only  a  common  deed  stani]); 
but,  instead  of  assignhig  the  mortgage  debt,  it  assigned  the  prem- 
ises charged  with  the  debt ;  and  it  did  not  assign  the  mortgage 
deed,  or  contain  the  nsual  powers  to  the  assignee  to  I'ecover  and 
receive  the  debt.  It,  moreover,  recited  that  Bostock  had  agreed  to 
purchase  the  mortgaged  premises  of  Mrs.  Kennedy  ;  and  if  it  had 
been  really  a  purchase  either  of  the  mortgage  debt,  or  of  the 
mortgaged  premises,  it  would  have  required  an  ad  valorem  stamp. 
Tlie  (piestions  raised  in  the  cause  were,  first,  whetlier,  supjios- 

ing  the  legal  estate  of  the  mortgaged  i)remises  to  he  vested 
[*  707]    in  the  defendant  Kirby,  Bostock  was  to  l)e  *  considered  as 

the  solicitor  of  Kirby,  and  Kirby,  thereftnc,  affected  with 
actual  notice  of  the  fraud  committed  upon  the  plaintiff;  secondly,- 
whether,  if  Kirby  had  not  actual  notice,  the  unusual  ciicunistances 
attending  the  receipt,  and  the  unusual  and  irregular  contents  of 
the  deed,  did  not  amount  to  implied  notice  of  the  fraud. 
[After  argument]  : 

Sir  dolm  Lkach,  M.  II. :  — 
[711]  By  this  bill  Mrs.  Kennedy  complains  that,  l)y  her  great 
confidence  in  Bostock,  and  by  the  gross  abuse  of  that  con- 
fidence on  his  part,  she  was  induced  to  assign  to  him,  not  her 
actual  right  ami  interest  in  the  moitgage,  hut  her  legal  or  appar- 
ent title.  This  legal  and  ap]uireiit  title  ISostoi-k  afterwards  as- 
signed by  way  of  mortgage  to  the  defendant  Kirby;  and  the  bill 
asserts  that  Mr.  Kirby,  at  the  time  he  took  this  legal  or  apparent 
title,  contrary  to  the  actual  right  and  interest  of  Mrs.  Kennedy, 
had  either  actual  notice  of  the  fraud  committed  by  Bostock,  or,  if 
not  actual  notice  of  the  fraud,  had  m)tice  of  circumstances  which 
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iini>osetl  upon  him  the  necessity  of  inquiry,  which,  with  due  care 
and  diliginicc,  wouUl  liave  led  to  a  full  knowledge  of  the  fraud; 
and  tlif  (|U('st  1(111  licl'drc  the  Court  is,  whether  the  assertions  tlius 
niiiiU'  in  the  bill  have  or  have  not  been  established  in  tiie  pro- 
gress of  the  cause  ;  and  1  am  of  o[)iuion  that  they  have  been  com- 
pletely establislied. 

Upon  the  (juestion  of  actual  notice,  it  must  be  admitted  that 
notice  to  the  agent  or  solicitor  is  notice  to  the  principal.  In 
all  mortgage  transactions,  the  solicitor  *  of  the  mortgagee  [*712J 
is  llie  ]icrson  employed  in  the  preparation  of  the  security; 
antl  it  is  tit  that  it  should  be  so,  because  it  is  his  money  that  is 
advanced,  and  it  is  his  interest  that  is  to  be  protected.  The  mort- 
gagee heie  was  the  father-in-law  of  the  mortgagor,  and  being  the 
father  in-law  of  the  mortgagor,  he  employs  no  other  solicitor  than 
his  son-in-law  Bostock,  who  was  himself  a  solicitor.  Having,  in 
the  common  course  of  business,  been  in  the  hal)it  of  employing 
a  ditlerent  solicitor,  hi  this  transaction  he  entrusts  Bostock  as  his 
sole  solicitor,  and  Bostock  must  be  considered  as  the  solicitor  of 
the  mortgagee,  as  well  as  acting  for  liimself  the  mortuauor.  If 
Bostock  is  to  be  considered  as  the  solicitor  of  the  niortoagee,  it  is 
impossible  to  deny  notice.  It  is  said,  that  this  is  a  case  similar 
to  those  in  which  the  Court  has  declared  that  a  client  is  nyt  to 
be  affected  by  notice  of  a  solicitor  in  a,  prioi'  transaction.  This 
case  has  no  analogy  to  tiiat  principl(\  Bostock  is  here  to  be  con- 
sidered as  if,  in  this  transaction,  notice  had  been  given  to  him  by 
a  third  ])erson  of  the  fraud  committed  npon  Mrs.  Kennedy.  If 
Bostock,  acting  both  for  the  mortgagee  and  mortgagoi',  had 
receiv(^d  notice  of  a  fraiul  thus  committeLl  ujion  Airs.  Kennedy 
])y  a  third  ])erson,  it  would  plainly  ha\e  been  notice  to  Kirby  ; 
and  Bostock  l)eing  in  full  ])Ossession  of  knowledge  of  the  fraud, 
because  he  was  himself  the  author  of  it.  Kirby  is  as  much  ahecled 
by  his  solicitor's  knowledge  of  the  fraud  as  if  tlie  solicitor  had 
-acquired  that  knowledge  from  a  tliird  jjerson.  I']ion  that  ground 
alone,  if  there  were  no  other,  1  should  consider  the  defendant 
Kirby  as  affected  with  full  notice  of  the  actual  fraud. 

There   is,   however,   another   ground.       I    have    stated    that    the 
question  is  not  only  whether  there  is  actual  notice,  but   whether 
there  is  a    knowledge  of  those    circumstances,   which,    if 
reasonable  diligence  had  been  *  used,  would    have  led   to  [*  7V.V\ 
A  knowledge  of  the  fi-au(].      T  am  ^^f  oju'nion,  here,  that  the 
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defendant  Kirby  is  fixed  with  notice  of  those  circumstances  which 
WDulJ  have  led  to  a  kncAvledge  of  the  fraud.  It  is  said  tliat  Kirby 
('iii])h\yed  no  solicitor,  and  that  lie,  therefore,  is  not  to  be  fixed 
with  those  circumstances  apparent  upon  the  deeds,  which  would 
have  led  otluM'  persons  to  indulge  suspicion.  Sutdi  a  })ropnsition 
is  not  to  be  entertained  in  any  Court  of  justice.  A  man  is  not  to 
avoid  the  consequences  of  a  want  of  due  diligence,  by  stating  that 
iu'  has  neglected  th(>se  means,  which  would  have  been  required, 
if  he  had  used  reasonable  caution.  If  the  defendant  Kirby,  not 
considering  Bostock  as  his  solicitor,  had  employed  another  solici- 
t(->r,  he  would  have  been  fixed  with  implied  nolice  from  the  cir- 
cumstances arising  from  tlie  deeds  in  (piestion,  and  he  cannot 
protect  himself  from  such  implied  notice,  by  not  having  used  the 
ordinary  caution  of  employing  a  solicitor  to  protect  his  interest. 
The  perusal  of  the  deeds  would  luxve  led  every  man  of  l)usiucss 
to  the  conclusion  that  there  was  sometliing  irregular ;  and  the 
nature  of  this  transaction  would,  therefore,  liave  induced  an  in- 
quiry, which,  if  pursued  with  leasonable  diligence,  would  have 
led,  by  reference  to  Mrs.  Kennedy  the  ])laintiff,  to  a  full  know- 
ledge of  the  circumstances  under  which  she  had  been  induced  to 
assign  her  interest  to  Bostock. 

The  defendant,  Kirliy,  must  therefore  assign  his  moi'tgage  to 
ihe  ]»laintiff  Mrs.   Kennedy,  and  must  ])ay  the   costs   of  tlie  suit. 

The  cause  was  reheard  before  the  Lohd  (,'iiancellok. 
[714]        The  Solicitor-General,  Sir  William  Korne,  and  Mi.  Oridle- 
stone,  'Jr.,  in  support  of  the  decree. 

Sir  Edward  Sugden,  Mr.  Wigram,  and  ]\Ir.  Hughes,  contra. 

Mr.  Bethell,  for  thq  assignees  of  liostock. 

Tord  BiioLGHAM,  L.  C:  — 

This  case,  from  the  peculiar  circumstances  of  fraud  which  belong 
to  it,  and  from  the  hardship  in  wdiich  the  Court  is  ]daced  of 
throwing  the  conse([uences  of  the  injury  worked  by  the  guilt 
of  tlie  wrongdoer  upon  one  o{  two  e(iually  innocent  iiersons,  has 
naturally  e.Kcited  considerable  inierest  l)oth  below  and  here.  Much 
has  been  said  of  the  late  Master  of  the  Kdels's  liabitual  dis- 
like of  fraudulent  transactions,  a  feeling  which  I  hoi)e  and  trust 
his  Honour  sliaied  with  all  other  dudges,  as  he  certainly  did 
with  all  good  and  honourahle  men.  lUit  it  seems  to  be  supposed 
that  he  carried  this  feeling  so  far  as  to  let  it  affect  his  ju'dgment. 
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and  make  him  draw  false  conclusions  from  facts  —  nay,  for, 
unless  this  further  step  is  made,  it  explains  nothing  here  —  tliat 
his  indignation  against  wrongdoers  caused  liim  to  conceixe  like 
feeling  against  the  innocent,  and  in  search  of  a  \ictini,  because 
a  wrong  luid  been  done,  involve  the  blameless  with  the  guilty, 
and  even  })unish  the  victims  for  the  injury  which  had  been  done 
by  the  wicked  against  themselves.  In  such  feelings  1  hope  and 
trust  no  dudjie  ever  does  indulge.  I  am  confident  the  late 
]Masti:i;  of  the  Eolls  ilid  not.  I  know  that,  were  I  to  bring  such 
to  the  decision  of  this  case,  I  should  be  working  the  grossest  and 
most  un])ardonable  injustice.  Mrs.  Kennedy  is  innocent; 
Mr.  Kirby  is  innocent;  both  are  dupes  and  *  victims;  the  [*  715] 
connection  by  marriage  between  the  latter  and  the  wrong- 
doer is  only  an  additional  nnsfortune,  and  surely  no  fault ;  and 
the  only  question  is,  which  of  the  two  in  this  Court,  and  as  far  as 
equitable  relief  extends,  shall  suffer  the  consequences  of  the 
crime.  If  either  has  been  guilty  of  negligence,  that,  though 
blameless,  must  be  recorded  against  them  and  affect  tlieir  claims ; 
and  that  nmst  be  taken  into  account  with  all  the  rest  of  the 
facts  in  the  case. 

These  are  few  and  simple,  nor  are  they  at  all  in  dispute  between 
the  parties. 

dames  Bethnne  Bostock  was  the  solicitor  of  the  plaintiff,  Mrs. 
Hester  Kennedy,  an  elderly  lady,  but  in  the  full  enjoyment  of 
her  faculties  :  and  he  was  employed  by  her  with  a  more  than 
ordinary  share  of  confidence  i-eposed  in  him.  This  he  grossly 
abused.  Finding  it  necessary,  for  the  purpose  of  enabling  him 
to  obtain  mtmey  from  Mr.  Kirby,  the  defendant,  his  father-in-law, 
to  ijet  from  her  an  assignment  of  a  mortgaye  for  above  £;^>000', 
he  caused  a  deed  to  be  pre])ared,  and  employed  a  stationer,  to 
whom  he  was  apparently  unknown,  for  he  paid  ready  money  for 
the  engrossment,  and  receiyed  it  back  without  the  title  of  the  in- 
strument indorsed  on  the  usual  ]»lace,  and  in  the  accustomed 
engrossing  hand.  He  then  carried  it  to  his  client,  and  obtained 
her  signature  and  seal  and  execution  on  the  face  of  the  deed,  at 
the  foot,  in  the  ordinary  way.  Captain  and  ]\[rs.  M'Farland  sub- 
scribed on  the  back  the  usual  attestations  as  witnesses ;  and  thei-e 
appears  further  on  the  back  a  very  extraordinary  receipt  for  the 
whole  money,  signed  also  by 'Hester  Kennedy,  and  witnessed  by 
the  M'Farland-. 
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[*  716]  *  In  all  deeds  the  receipt  is  put  on  the  ii])per  of  the 
squares,  formed  by  folding  the  parclnnent ;  or,  if  the  deed 
is  executed  before  the  folding,  it  is  still  at  the  top,  in  order  tt> 
prevent  any  fraudulent  addition  being  made  after  the  party  shall 
have  signed  the  receipt.  Hut  here  the  receipt  is  written  not  only 
far  down  the  skin  ;  it  is  written  at  the  very  bottom  of  the  upper 
left  hand  square,  so  that  there  might  have  been  anything  pre- 
fixed, and  then  the  word  "further"  added  to  connect  it  with  what 
follows,  and  what  is  signed. 

Again,  the  name  is  always  signed  immediately  after  the  receipt, 
and  on  the  same  square,  and  above  the  fold.  But  here,  for  the 
first  time,  we  see  the  receipt  on  one  square  and  the  name  on  the 
one  below,  so  that  no  one  can  look  at  the  instrument  without  i)er- 
ceiving  that  the  party  might  have  signed  it  when  folded  up,  and 
when  no  part  of  the  receipt  had  been  written  on  the  skin.  I  pass 
over  the  other  lesser  singularities  of  part  of  the  receipt,  and  part 
of  the  name  being  written  laterally  on  one  square  and  part  of 
each  on  another. 

Now  it  is  said  that  all  this  is  not  sutlicient  evidence  to  convict 
Bostock  of  fraud,  and  that  it  does  not  raise  more  than  a  suspicion  ; 
that  it  is  only  consistent  with  the  supposition  of  fraud,  but  that 
it  does  not  prove  in  what  manner  Mrs.  Kennedy's  signature  wa.s 
obtained.  For  all  that  the  subscribing  witnesses  swear  is,  thai 
they  have  no  knowledge  or  recollection  nf  any  receipt  or  any- 
thing written  above  the  place  where  Mrs.  Kennedy  and  them- 
selves signed  what  is  now  the  receipt.  To  one  very  material 
circumstance,  however,  they  both  distinctly  swear;  that  no  money 
passed,  and  that  nothing  whatever  was  said  about  any  money  or 
receipt    of   anything    on    the    occasion.     This    is  carefully    to    be 

kept  in  view. 
[*  717]  *  l»ut  we  are  now  to  look  at  what  afterwards  happened, 
and  that  leaves  no  doubt  at ,  all  upon  the  transaction. 
IjOstock  took  the  deed  away  with  him,  and  retained  it  in  his  ]»os- 
session  until  he  handed  it  over  to  Mr.  Kirby,  when  he  applied 
to  Mr.  Kirby  for  the  loan  of  £2000  upon  the  security  of  the 
leasehold  property. 

That  Bostock  was  employed  in  this  transaction  by  Mr.  Kirby 
as  his  solicitor,  and  in  his  professional  capacity,  no  one  can  affect 
to  doubt.  Mr.  Kirby  was  in  trade,  and  did  not  trust  his  own 
ignorance    of    law    writings    and    inexperience     in    conveyancing. 
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Hostock  was  acting  therefore  as  his  professional  man  ;  his  agent 
to  do,  and  his  adviser  to  counsel.  He  then  oljtains  the  £2000 
from  Mr.  Kirby  on  the  assignment  of  tlie  mortgage,  and  not  a 
farthing  of  this  does  he  pay  over  to  his  other  client,  Mrs.  Kennedy, 
whose  receipt  he  had  obtained.  He  employs  it  in  his  own  specu- 
lations, or  to  supply  other  of  his  necessities  ;  and  his  practices 
being  discovered,  —  his  conduct  brought  before  the  Court  of  King's 
liench,  —  his  affairs  plunged  into  confusion  and  bankruptcy, — he 
(lid  not  meet  the  charges,  nor  face  his  creditors,  but  absconded 
and  w^ent  abroad: 

This  throws  a  ])road  and  clear  light  upon  all  the  story,  which 
the  insi)ection  of  the  deed  tells,  making  quite  plain  with  what 
view  and  in  what  way  the  signature  of  Mrs.  Kennedy  was  gotten, 
and  showing  as  clearly  that  he  made  her  sign  the  receipt  without 
seeing  what  she  was  setting  her  hand  to,  by  a  statement  that 
she  was  only  completing  her  execution  of  the  mortgage  deed 
itself,  or  doing  an  act  by  which  she  would  secure  the  regular 
payment  of  the  interest  upon  her  mortgage-money.  To  say  that 
the  deed  only  raises  suspicion  after  this,  is  wholly  impos- 
sible. The  after  acting  clears  *  all  doubt  away,  and  we  see  [*  718] 
the  whole  transaction  in  its  proper  and  its  hideous  colours. 

How  much  worse  than  ordinary  breaches  of  trust,  committed 
under  the  pressure  of  embarrassment,  this  conduct  of  Bostock's 
was,  need  not  be  noted  in  passing.  The  man  of  Ijusiness  who 
diverts  to  his  own  use  his  client's  money  entrusted  to  his  hands, 
and  while  his  client  employs  him  in  some  sort  as  a  banker,  is 
far  from  blameless,  though  that  peculiar  kind  of  employment, 
and  the  nature  of  that  deposit,  and  the  pressure  of  his  unforeseen 
necessities  may  greatly  extenuate  his  fault.  But  here  was  a  person 
who  actively  contrived  a  fraud  to  delude  l)0th  his  employers  ; 
took  advantage  of  one  of  those  clients  to  obtain  an  instrument  by 
getting  a  signature  to  one  thing,  whilst  he  made  the  party  suppose 
she  was  signing  another ;  imposed  on  his  other  client  and  relative 
by  giving  him  for  a  large  sum  an  instrument  at  law  not  worth  a 
farthing,  if  the  truth  came  out,  and  then  applied  the  money  so 
obtained  to  his  own  uses,  —  conduct  approaching  in  a  moral  view, 
nearer  than  by  any  assignable  distance,  to  forgery. 

But  the  degree  of  Bostock's  guilt  or  the  complexion  of  his 
fraud  —  be  it  more  aggravated,  be  it  less  —  is  immaterial  to  the 
decision  of  the  present  question.     That  there  was  fraud  is  abun- 
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dantly  clear  ;  such  fraud  as,  if  proved  to  a  Court  and  jury,  would 
liave  rebutted  all  claims  at  law  upon  this  instrument,  and  sus- 
tained the  plea  of  noii  est  factum  by  Mrs.  Kennedy  pleaded  in 
bar.  I  have  no  kind  of  doubt  that  such  would  be  the  case,  and 
this  the  result  of  an  action  or  of  an  issue,  which  I  therefore  liold 
it  su])ertluous  to  direct. 

But  has  not  Mr.'^.  Kennedy  also  a  right  to  the  ec^uitable 
[*  719]  relief  of  this  Court  ?  That  depends  upon  a  defence  *  com- 
petent to  Mr.  Kirby  here,  though  immaterial  elsewhere. 
He  says  he  was  a  purchaser  foi-  value,  and  without  notice  ;  and 
the  question  thus  raised  is,  had  he  notice  or  not  ?  C)f  actual 
knowledge  there  is  no  question.  No  evidence  touches  Mr.  Kirby, 
nor  is  he  charged  in  any  way  with  knowing  or  partaking  in 
the  fraud  ui  Bostock.  But  it  is  said  that  neither  had  he  any 
constructive  notice. 

The  doctrine  of  constructive  notice  depends  upon  two  con- 
siderations ;  tirst,  that  certain  things  existing  in  the  relation  or 
the  conduct  of  parties,  or  in  the  case  between  them,  beget  a 
presumption  so  strong  of  actual  knowledge,  that  the  law  holds 
the  knowledge  to  exist,  because  it  is  highly  im}>robable  it  sliouM 
iu)t  ;  and  next,  that  policy,  and  the  safety  of  the  public,  forbids 
a  person  to  deny  knowledge  while  he  is  so  dealing  as  to  keep 
himself  ignorant,  or  so  as  that  he  nuiy  keep  himself  ignorant 
and  yet  all  the  while  let  his  agent  know,  and  himself,  perhaps, 
profit  by  that  knowledge. 

In  such  a  case  it  would  be  most  ini(|uiLous  and  most  dangerous, 
and  give  shelter  and  encouragement  to  all  kinds  of  fraud,  were 
the  law  not  to  consider  the  knowledge  of  one  as  common  to  both, 
whether  it  be  so  in  fact  or  not.  Tndcn-  one  or  other  of  these 
heads,  ])erhaps  under  both,  comes  tlie  other  principle,  which  is 
quite  undeniable,  that  whatever  is  notice  enough  to  exeite  atten- 
tion, and  ]iut  the  party  on  his  guard,  and  call  for  iiKjuiiy,  is  als,, 
notice  to  everything  to  which  it  is  afterwards  found  that  sucii 
inquiry  might  have  led,  although  all  was  unknown  for  want  of 
the  investigation. 

These  prniciples  are  so  plain  that  they  need  not  be  siijiported 

by  reference  to  authority,  and  they  dis])0se  of  the  jiresent 

[*  720]   (piestion.     *  Bostock  was  acting  as  Mr.  Kirby's  solicitor  in 

the    transaction,    and    although,    geniM-ally    s))c'akiiig,    tlie 

knowledge  obtained  by  a  man's  attorney  or  agent  fixes  hims(df,  if 
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obtained  while  !^o  employed,  and  on  the  same  business  (for  T  do 
not  at  all  differ  from  Mountford  v.  Scott,  3  Madd.  34  (18  U.  \\. 
189);  Hicni  v.  Mill,  13  Ves.  114  (9  Tv.  l\.  149),  and  the  other 
casi's),  yet  it  cannot  here  be  said  that  ^Ir.  Kirby  is  fixed  with  all 
which  Bostock  knew.  For  the  fraud,  practised  by  Bostock  u]H)n 
-Mr.  Kirliy  liiuiself,  was  of  course  concealed  from  hiju  ;  and  so  wc 
may  say  would  certainly  be  that  other  fraud  whicli  he  had  prac- 
tised on  ^Irs.  Kennedy.  Indeed  that  was  only  another  part  of  tb(! 
same  fraud,  another  act  of  the  same  plot;  and,  therefore,  I  tliink 
we  cannot,  on  this  account  alone,  fix  his  client  Mr.  Kirby  any 
nu)re  than  his  otlier  employer  Mrs.  Kennedy,  with  the  knowleduo 
of  his  criminal  proceedings.  We  must  lay  out  of  our  yiew  all  the 
knowledge,  the  actual  and  full  knowledge  he  had  of  his  own 
fraud,  and  are  not  to  hold  Mr.  Kirby  as  cognisant  —  1  mean  of 
course  cognisant  in  law  and  constructively —  of  that,  merely 
because  his  solicitor  lumself,  tlie  contriver,  the  actor,  and  the 
gainer  of  the  transaction,  knew  it  all  well. 

But  suppose  him  not  the  actor,  and' only  regard  liim  as  an 
attorney  wholly  unconcerned  in  the  plot,  and  em[)loyed  by  j\lr. 
Kirby,  and  not  only  inncjcent  of  the  whole  a  hair,  but  wdiolly 
ignorant  of  it.  This  supposition  is  as  strong  as  we  can  make  in 
]\Ir.  Kirby's  favour,  gets  rid  of  all  the  last  argument  1  ha\c 
adverted  to,  and  meets  the  objection  tliat  the  plotter  of  the  fraud 
never  could  communicate  it  to  one  of  its  victims  ;  and  that  to 
charge  the  latter  with  his  guilty  knowledge  would  be  unjust.  I 
say  still,  with  all  this  deduction  and  all  tliis  supposition,  Mr. 
Kirby  is  fixed.  For  Bostock,  had  he  been  wholly  free 
from  the  guilty  knowledge,  and  only  *em})loyed  as  a  [*721J 
solicitor  to  act  for  and  advise  Mr.  Kirby  must,  on  seeing 
the  deed,  liave  had  his  attention  at  once  called  to  the  suspicious 
circum.stances  under  which  it  was  executed.  The  contents  of  the 
instrument  itself  were  perhaps  calculated  to  rouse  suspicion,  and 
prompt  imiuiry.  But  tlie  back  of  the  deed  was  checkered  all  over 
with  suspicious  appearances.  The  title  of  the  deed,  n(jt  in  ihc 
engrossing  hand,  but  written  in  a  somewhat  slovenly  way,  and 
with  the  words  of  the  title  of  different  sizes,  beget  a  suspicion  of 
hurry  and  imperfection  in  the  pre])aration  of  tlie  instrument. 
When  does  a  stationer  ever  send  such  a  blank  indenture  out  of  his 
office,  unless  when  i)i-essed  for  singulai-  despatch  ?  Then  the 
receipt  written  across  one  fold  into  a  second  square  sideways,  and 
VOL.  x.\i.  —  5;] 
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the  signature  in  like  manner  running  into  the  second  .sipinre.  But. 
above  all,  the  receipt  removed  far  from  the  toj),  and  leaving  such  a 
space  as  might  by  the  holder  of  the  deed,  sup])osing  that  s])are  to 
have  been  left  in  blank,  have  been  filled  up  in  any  manner  he 
chose.  This  was,  at  once,  the  circumstance  to  excite  the  greatest, 
llie  most  jealous  suspicion.  Tfad  n  clin(>k  been  originally  written 
with  an  inch  of  blank  to  the  left  hand  of  the  sum,  would  not  all 
who  saw  it  start  at  the  risk  run  by  tlie  nudvcr,  and  would  not  the 
maker,  on  his  attention  being  drawn  to  it,  nay,  even  the  holder, 
take  the  precaution  of  drawing  a  line  or  two  over  tlie  blank  ?  But 
suppose  a  banker  had  discounted  a  check  with  a  sum  as  "  one 
hundred  "  interlined,  would  any  Judge  direct  any  jury  to  let  that 
banker  recover  against  tlie  maker,  though  full  value  had  by  him 
the  banker  been  paid  for  it  ?  All  the  cases  have  decided  the  con- 
trary, and  held  that  every  imusual  circumstance  is  a  ground  of 
suspicion,  and  prescribes  inquiry  ;  and  I  hold  the  recei}tt  written 
here  in  a  v/ay  to  enable  any  person  to  commit  a  gross  fraud — a 

way  for  that  reason  never  adopted  —  was  abundant  ground 
[*  722]   for  *  suspicion,  and    demanded    inquiry  and    explanation. 

When  to  this  we  add  the  further  unusual  circumstance  of 
the  party's  name  being  written  on  the  square  below,  and  with  a 
fold  between  it  and  the  receipt,  so  that  it  was  most  probably 
written  when  the  receipt  was  folded  down,  assuredly  no  one  can 
hesitate  in  pronouncing  that  whoever,  especially  a  man  of  business, 
looked  at  the  deed,  must  have  conceived  such  suspicions  as  to  call 
for  inquiry ;  and  if  he  had  inquired,  Mrs.  Kennedy  would  have 
told  him  that  she  knew  of  no  receipt,  and  had  received  no  money, 
and  that  the  whole,  consequently,  was  a  fraud.  Tlius,  taking 
Bostock  to  be  merely  an  ordinary  solicitor,  employed  l>y  Mr.  Kirby 
in  settling  this  transaction  for  him,  the  deed  was  such  as  at  once 
gave  liim  notice  that  all  was  not  right,  and  put  him  upon  inquir- 
ing. That  is  notice  to  him  and  liis  cmiiloycr  of  wliatever  the 
inquiry  would  liave  disclosed.  Oan  it  make  the  least  difference, 
that  in  this  case  Bostock  abstained  from  making  tlie  inquiry, 
because  he  already  knew  the  whole  fraud,  the  tissu(>.  of  which 
his  own  liands  had  woven  ?  Can  it  alter  the  fact,  or  displace  the 
point,  on  which  the  wliole  turns,  of  the  existence  of  suspicious 
appearances,  and  the  certainty  that  the  inquiry,  instigated  by 
them,  must  have  disclosed  tlie  truth,  that  this  truth  was  already 
witliin  the  full  knowledge  of  the  person  cmjiloyed,  and  whom  we 
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are  supposing  to  have  examined  the  deed  for  his  client  ?  A  differ- 
ence it  may  iiiake,  Imi  the  difference  is  against,  and  ikjI:  in  favonr, 
of  the  defendant's  ai'gnnient. 

Can  it,  again,  make  any  difference  in  the  case  we  are  su])posing 
of  a  sohcitor  eniphned  to  examine  a  deed,  and  Iniving  giound  to 
suspect,  and,  suspecting,  being  bound  to  inquire  as  to  its  fraudu- 
lent concoction,  that  here,  besides  being  so  employed,  he  was 
himself  the  fabricator  of  the  whole  fraud,  and  only  did  not 
suspect,  *  because  he  knew  for  certain  the  whole  plot  ?  [*  7l'3J 
A  diff"erence  it  may  make,  but  that  difference  is  against, 
and  not  in  favour,  of  the  defendant's  argument. 

I  therefore  consider  the  case  of  constructive-  notice  as  here 
abui/dantly  made  out,  and  T  affirm  the  decree  of  the  Master  of 
THE  IiOLLS ;  but  I  think,  as  tlie  plaintiff  resorts  to  this  Court  f(u- 
relief  against  her  own  handwriting,  we  must  recollect  tliat  she,  by 
simply  l(X)king  at  the  parchment  which  she  signed  without  seeing 
what  it  c<Mitained,  might  possibly  have  discomfited  the  wicked 
man  who  was  engaged  in  circumventing  her;  and  I  do  not,  there- 
fore, think  she  ought  to  have  had  her  costs  below  against  the  other 
part}',  to  whom  no  laches  at  all  is  imputable  personally,  who  also 
is  tlie  defendant,  and  does  not  come  to  ask  anything  of  the  Court. 
The  decree  must  therefore  be  affirmed  with  this  alteration  as  to  the 
cost*;,  and,  for  the  same  reason,  T  do  not  give  her  the  costs  of  the 
appeal.     The  deposit  must  be  returned.  .  .  . 

ENGLISH   NOTES. 

In  all  questions  relating  to  notice  through  a  solicitor  or  agent,  regard 
must  be  had  to  sect.  .3  and  subseet.  2  of  the  Conveyancing  Act  of 
1882. 

Sect.  3  enacts  a  purcliaser  shall  not  be  prejudicially  affVcte<l  l.y 
notice  of  anj'  instrument,  fact,  or  thing  unless 

(1)  It  is  within  his  own  knowledge,  or  would  have  come  to  bis 
knowledge,  if  such  inquiries  and  inspections  bad  been  made  as  (.ujrlit 
reasonably  to  have  been  made  by  him.  or  (2)  in  the  same  transaction 
with  respect  to  Avhicb  a  question  of  notice  arises,  it  has  come  to  tho 
knowledge  of  his  counsel  as  such,  or  of  his  solicitor  or  other  agent  as 
sucli,  or  would  have  come  to  the  knowledge  of  his  solicitor  or  otIn'r 
agent  as  such,  if  such  inquiries  or  inspection  had  been  made  as  ouLjlit 
reasonably  to  have  been  made  by  the  solicitor  or  other  agent. 

(3)  This  section  ajqdies  to  purchase,  made  either  before  or  after  the 
commencement  of  the  Act. 
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On  the  nature  of  the  notice  taken  by  a  client  through  lii.s  .solicitor, 
and  whether  it  can  be  rebutted  by  proof  that  the  solicitor  did  not  dis- 
close it,  there  has  been  some  difference  of  opinion,  and  in  cnnsidcriii':^ 
the  cases  applicable  to  land  subject  to  a  statutory  register,  it  is  impor- 
tant to  notice  that  actual  notice  to  the  solicitor  is  actual  an<l  not  C(ni- 
structive  notice  to  the  client. 

In  the  ruling  case  of  Kennedy  v.  Green,  liotli  the  jMastki;  of  the 
lioi.LS  in  the  Court  below  and  the  Lokd  Chaxoellor  treat  the 
notice  to  the  solicitor  as  actual  notice  to  tlic  client.  In  a  later  case 
which  is  often  cited  on  another  point,  Hewitt  v.  Loosemore  (I80I),  \) 
Hare,  454,  V.-C.  TuKNER  seems  to  treat  the  implication  of  notice 
through  the  solicitor  as  capable  of  being  rebutted. 

In  Rolland  v.  Hart  (1871  j,  L.  11.  G  Ch.  678,  40  L.  d.  Ch.  7U1,  25 
L.  T.  191,  19  W.  11.  9G2,  the  Lord  Chancellor  said:  '-It  lias  been 
held  over  and  over  again  that  notice  to  a  scdicitor  of  a  transaction,  and 
about  whicli  it  is  a  part  of  his  duty  to  inform  himself,  is  actual  notice 
to  the  client.  Mankind  would  not  be  safe  if  it  were  held  that  under 
such  circumstances  a  man  has  not  notice  of  that  which  his  agent  has 
actual  notice  of.  The  purchaser  of  an  estate  has  in  ordinary  cnses  no 
personal  knowledge  of  the  title,  but  employs  a  solicitor,  and  can  ne\er 
lie  allowed  to  say  that  he  knew  nothing  of  some  .])rior  encumbrance 
liecause  he  was  not  told  of  it  by  his  solicitor.'' 

In  Bradley  v.  RlehM  (1878).  9  Ch.  I).  189.  see  p.  ]9(i.  47  L.  d.  Ch. 
811,  08  L.  T.  810,  2G  W.  U.  910,  a  solicitor  was  mortgagor,  and  he  had 
made  a  jirior  mortgage  and  acted  also  as  solicitor  for  a  mortgagee  on  a 
subsequent  mortgage,  and  it  was  pressed  upon  the  Court  that  if  the  prior 
mortgage  had  been  discloseil,  the  subseipient  mortgage  would  not  have 
irone  thrcniirh,  and  the  s<jlicitor  would  have  lost  the  beneiit  of  that  luort- 
gage.  FjiV,  J.,  held,  on  the  authority  of  Ri>Jl<ind\.  ILirt  {s}i])ro ).  thiit 
this  was  not  sufficient  to  make  evidence  admissible  to  rehut  rhe  j)re- 
sumption  of  notice,  through  the  solicitor. 

'Die  great  difficulty  in  applyitig  the  doctrine  of  notict^  through  the 
solicitor  arises  in  case  of  fraud,  and  there  are  delicate  shades  of  dift'er- 
ence  between  the  cases  in  which  the  client  is  held  to  be  affected  with 
notice  and  these  in  which  he  is  not. 

The  ruling  case  of  Kennedy  v.  Green  is  always  refei-red  to  when 
the  question  arises, and  it  is  often  misunderstood.  It  is  imjxirtant.  there- 
fore, to  see  what  were  the  actual  facts  on  which  the  LoiJU  Cii a\(  Ei.Loii 
grounded  his  judgment. 

The  question  was  whether  the  defendant,  a  subsequent  mortgagee, 
was  affected  with  notice  of  an  assignment  having  been  fraudulently 
obtained  by  the  solicitor  from  the  plaintiff  of  a  prior  mortgage  without 
payment. 
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It  is  to  be  obsurvcd  (1)  tliat  tlie  solicitor  was  tlie  mortgagor  to  the 
defendant :  (2)  tliat  In;  was  lield  to  have  acted  as  solicitor  for  the 
defendant  in  liis  mortgage;  (3)  that  the  previous  transaction  of  wliicli 
notice  was  clainuMl  to  he  imputed  was  in  itself  a  fraud  of  the  solicitor 
upon  the  plaintiff;  (4)  that  the  solicitor  being  himself  the  mortgagor 
was  committing  a  fraud  on  the  defendant  in  the  mortgage  to  the 
defendant. 

The  LoKi>  Chancellor  further  held  (5)  that  this  fraud  in  the  mort- 
gage to  the  defendant  was  but  a  continuance  of  and  jjart  of  the  same  plot 
as  the  original  fraud  on  the  plaintiff.  So  that  the  question  did  not 
arise,  whether  or  not  it  was  necessary  that  the  notice  be  obtained  in 
the  same  transaction. 

It  was  argued  that  notice  was  to  be  imputed  to  the  defendant,  the 
subsequent  mortgagee,  on  two  grounds:  (1)  that  the  solicitor  had  notice 
of  the  fraud  as  he  committed  it,  and,  notwithstanding  the  fraud,  it  was 
to  be  imputed  to  the  defendant  his  client;  (2)  that  notice  that  the 
plaintiff's  mortgage  debt  had  not  been  paid  was  to  be  imputed,  because 
the  form  of  the  indorsed  receipt  and  indorsements  on  the  deed  were  in 
such  unusual  form  as-  would  have  put  an  innocent  solicitor  on  inquiry. 

The  Master  of  the  Rolls  decided  that  notice  must  be  imputed  on 
both  grounds.  The  Lord  Chancellor  held  that  notice  could  not  be 
imputed  on  the  first  ground,  because  the  fact  that  the  matter  was  an 
actual  fraud  of  the  solicitor  excluded  the  imputation  of  notice. 

'I'hat  it  was  to  be  imputed  oii  the  second  ground,  because  that  would 
have  put  an  innocent  solicitor  on  in(piiiy,  and  must  be  imputed  though 
the  solicitor  was  committing  a  fraud. 

Ijater  cases  show  that  in  order  to  apply  the  doctrine  of  Keiinedi/  v. 
Green,  so  as  to  exclude  notice  through  fraud  of  the  solicitor,  it  is  essen- 
tial that  the  act  or  document  of  which  notice  is  to  be  excluded  was  it- 
self a  fraud  of  the  solicitor.  In  Hewitt  v.  Lonsemorc  (1851),  9  Hare, 
456,  Vice-Chancellor  Turneii  said,  "  There  was  here  no  fraud  in  th<- 
original  deposit  with  the  plaintiff  and  no  fraud  in  the  mortgage  to  the 
defendant,  if  the  fact  of  the  deposit  with  the  plaintiff  was  communi- 
cated and  it  would,  I  think,  be  a  misapplication  of  the  case  of  Kennedy 
V.  Green  to  hold  that  the  fact  of  the  deposit  must  be  taken  not  to  have 
been  communicated,  because  it  was  a  fraud  to  conceal  it." 

In  Atterhury  v.  WalMs  (1856),  8  De  G.  M.  h  G.  454.  both  Knight 
Bruce,  L.  J.,  and  Turner,  L.  J.,  held  that  Wallis  was  affected  with 
notice  of  an  intermediate  mortgage,  through  the  knowledge  of  Lam|»ray, 
who  was  both  the  solicitor  and  mortgagor.  Turner,  L.  J.,  distin- 
guished the  case  from  Kennedy  v.  Green  as  follows  (see  p.  466.  in  the 
report  in  8  De  G.  M.  &  G.  466)  :  — 

''  The  case  of  Kennedy  v.  Green  was  much  relied  on   upon  the   ])art 


838         PURCHASE!;  FOR  VALUE  WITHOUT  NOTICE. 

No.  7.  —  Kennedy  v.  Green.  —  Notes. 

of  the  flefendant  iu  tlie  argimient  ujxm  this  part  of  the  caso,  hut  I 
thought,  in  Heivitt  v.  Loosemore,  and  L  continue  to  think,  tliat  tliat 
case  does  not  govern  cases  like  the  present.  In  that  (rase  tlicrc  was 
fraud  independently  of  the  question  whether  the  act  wliicli  had  Ixn-n 
(liiuc  was  made  known  or  not.  In  such  cases  as  the  present  the  ques- 
tion of  fraud  wholly  dejiends  upon  wliether  the  act  which  has  been 
done  lias  been  made  known  or  not." 

There  was  a  case  decided  in  1859  by  Lord  Ciielmsfokd  of  Enji'ni  v. 
FemheH())i^  o  De  G.  &  J.  547  (referred  to  in  the  judgment  of  Fky,  J., 
iu  ikvoe  V.  Cave,  infnt),  but  it  does  not  appear  that  tlie  encumbrance 
as  to  whicli  the  question  of  notice  in  that  case  applied  was  in  itself  a 
fraud.  The  case  turned  particularly  on  the  decision  that  although 
the  mortgagor  was  the  only  solicitor  who  acted,  he  was  not  therefore 
solicitor  for  the  mortijagee. 

There  was  another  case  in  the  same  year  (1859);  Kostlunn  v.  W'il- 
Iciiisnn,  3o  L.  T.  (0.  S.)  234,  where  the  ouly  solicitor  acting  was  not 
a  mortgagor,  but  was  a  party  to  the  fraud.  Wood.  ^^-^.,  held  that  in 
effect  it  could  not  be  implied  that  the  solicitor  was  solicitor  for  the 
mortgagee.  He  also  held,  on  the  authority  of  Keunedi/  v.  iirecn,  that 
if  a  solicitor,  having  been  party  to  a  fraud,  wishes  to  get  a  client  to 
invest  money  in  the  security,  the  client  would  not  be  held  to  have  con- 
.structive  notice,  "because  the  solicitor  himself,  being  concerned,  would 
be  the  very  person  to  keep  secret  the  transaction  in  order  to  obtain  his 
end,  which  would  te  a  second  fraud." 

Jn  Ra  Eurcrpean  Bank  (1870),  L.  K.  5  Ch,  p.  o5S;  P.,  manager  of  a 
bank,  fraudulently  purchased  with  moneys  of  the  bank  overdue  bills  of 
exchange,  and  subsequently,  acting  as  director  or  agent  for  E.  CompEuj-, 
.sold  to  E.  Company  the  overdue  bills.  It  was  held  by  Giffaud,  L.  J., 
that  though  r.  was  agent  for  the  E.  Company,  they  were  not  affected 
with  notice  that  he  had  purchased  fraudulently  with  moneys  of  the 
bank",  as  the  Loni:)  Justice  said,  *'  He  cannot  be  taken  to  have  disclosed 
his  own  fraud,  and  Kennedy  v.  Green   therefore  ai)i)]ies." 

In  Rolland  v.  Hart  (1871),  L.  U.  C  Cli.  C78,  40  L.  J.  Ch.  701. 
25  L.  T.  191,  19  W.  H.  902,  the  facts  were,  a  solicitor  induced  a  client 
to  advance  money  on  lands  in  Middlesex,  and  soon  after  induced  a 
second  client  to  advance  money  on  the  same  lands  without  informing 
him  of  the  first  mortgage.  The  solicitor  aftisrwards  left  the  countr}', 
and  the  holder  of  the  second  mortgage  registered  it  before  the  first 
mortgage  was  registered;  it  was  held  that  the  holder  of  the  second 
mortgage  must  be  taken  to  have  had  notice  through  his  solicitor  of  the 
first  mortgage,  and  could  not,  by  prior  registration,  obtain  priority. 

Hatheklky,  L.  C,  said,  *'  It  might  be  said  that  the  very  fact  of  thf* 
solicitor  not  having  communicated  an  important  circumstance  is  of  it  • 


II.  C.  VOL.  XXI.]       ITRCHASER    I'OK    VAIJ'K    WITIIOI'T    NOTIC'K.  8:50 

No.  7.  —  Kennedy  v.  Green.  —  Notes. 

self  evidence  of  fiiuid.  But  Lord  Justice  Tukxki;,  in  tin-  case  of  Atter- 
biiri/  V.  U'dllis  {sii /)/■"),  exactly  meets  that  ditliculty,  and  says  that 
such  a  rule  (lannot  [H'cvail.  it  must  be  made  out  that  distinct  fraud 
was  intended  in  the  very  transaction,  so  as  to  make  it  necessary  for 
the  solicitor  to  conceal  the  facts  from  his  client  in  order  to  defraud  him. 
The  LoiM)  CllANc'Ki-LOi;  refers  with  approval  to  the  judgment  of 
TuKNKK,  L.  J.,  in  Attevhuri/  v.  Wallis  {supra),  which  in  effect  laid  down 
that  notice  of  a  former  transaction  would  be  imputed,,  unless  sucii 
former  transaction  was  in  itself  a  fraud  of  the  solicitor,  even  thouyh 
concealment  of  it  was  a  fraud;  it  must  be  presumed  that  the  Lord  Chan- 
CKLLOU  did  not  intend  to  differ  from  this,  but  to  add  a  further  condi- 
tion as  requisite  to  exclude  the  imputation  of  notice  :  viz.  ;  —  that  a 
fraud  must  be  intended  in  the  very  transaction  in  which  it  is  clainu'd 
tha*;  notice  of  the  former  transaction  is  to  be  imputed  to  tlie  client,  see 
the  decisions  Infnt. 

In  Waldd  V.  Gray  (1875),  L.  R.  20  Eq.  238,  C,  who  luul  mortgaged 
to  trustees,  obtained  the  title  deeds  fraudulently  from  AV.,  one  of  them,  a 
solicitor,  and  then  su[»pressing  the  mortgage  deeds  (lei)osited  the  other 
title  deeds  with  a  bank  by  way  of  ecpiitable  mortgage,  the  bank  took  a 
■certificate  that  C.  had  a  good  title  from  W .,  the  fraudulent  trustee 
who  acted  as  their  solicitor.  Vice-Chancellor  Stuakt  held  that  by 
rejson  of  the  fraud  of  W.  notice  of  the  first  mortgage  ctmld  not  be  im- 
puted through  him  to  the  bank.  The  Vice-Ciiancellor  laid  down 
(p  251),  "  If  the  disclosure  of  that  fact  of  which  knowledge  is  sought  to 
be  forced  upon  the  client  would  liave  imputed  fraud  to  the  solicitor,  it  is 
not  to  be  presumed  that  the  solicitor  did  make  disclosure  of  that  fact." 
In  Bradley  v.  Riches  (1878),  9  Ch.  D.  189,  the  plaintiff  had  lent 
money  to  a  solicitor  on  the  security  of  a  deposit  of  title  deeds  of  land 
in  Middlesex  with  a  letter  charging  the  land,  the  legal  estate  in  whicli 
was  outstanding.  The  solicitor  afterwards  made  a  mortgage  of  the  land 
to  the  client,  acting  as  his  solicitor,  and  tlu^  mortgage  was  registered. 
FiJY,  J.,  held  that  the  client  must  be  presumed  to  have  had  notice  of  the 
plaintiff's  charge  which,  therefore,  though  unregistered,  retained  priority. 
In  Cavew  Care  (1880),  15  Ch.  D.  639,  V.,  a  trustee  and  solicitor,  used 
trust  funds  in  purchasing  an  estate  which  was  conveyed  to  his  brother, 
and  afterwards  acted  as  solicitor  for  his  brotlier  and  for  the  legal  mort- 
gagee, in  raising  money  on  the  estate  by  a  legal  mortgage  and  afteiwards 
by  equitable  mortgages.  In  this  casc^  Fjiy,  J.,  the  same  Judge  that  <le- 
<'ided  Bradley  v.  liiches  {siij/ra),  held  that  the  fraud  of  tlie  s(>licit<u' 
ran  through  the  whole  transaction  and  prevented  the  imputation  of 
notice  to  the  legal  mortgagee,  and  that  the  legal  mortgagee  had  priority 
over  the  cestui  qui  trust.  Fry,  J.,  said  (see  p.  043  of  the  report  in 
15  Ch.  D.),  '-'The  doctrine  applicabh>  to  the  (juestion  has  been  commonly 
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called  that  of  constructive  notice.  Lord  Ciielmsfokd  in  tlio  case  of 
Kspin  V.  Penihertoii,  3  ])e  G.  »Iv:  J.  547,  considered  that  to  he  an  iiniccu- 
ratc  description,  and  tliought  that  the  expression  'imputed  notice'  was 
the  correct  one.  It  is  not  very  material  to  consider  whicli  of  the  two 
terms  is  the  more  accurate,  because  there  is  undoubtedly  an  exception 
to  tlie  coiistvaction  or  imputation  of  notice  from  the  agent  to  the 
[»rincipal,  tliat  exception  arising  in  the  case  of  sucli  conduct  by  the 
agent  as  raises  a  conclusive  presumption  that  he  would  not  commu- 
nicate the  fact  in  controversy.  This  excej^tion  has  been  put  in  two 
ways.  In  the  very  well-known  case  of  RoUand  v.  Hart,  L.  R.  G  ('h. 
678,  Lord  Hatuerlky  put  it  substantially  in  this  way,  that  you  must 
look  at  the  circumstances  of  the  case  and  inquire  whether  the  Court 
can  see  that  the  solicitor  intended  a  fraud  which  would  require  the 
suppression  of  the  knowledge  of  the  encumbrance  from  the  person  upon 
wliom  he  was  committing  the  fraud.  In  Tliompson  v.  CKrfirr'ujlit,  33 
Leav.  17S,  the  late  Master  of  the  Kolls  put  it  rather  diftVnMitly,  and 
it  would  appear  that,  in  his  view,  you  must  inquire  whethci-  tlicre  arc 
such  circumstances  in  the  case,  independently  of  the  fact  under  iiujuiry. 
as  to  raise  an  inevitable  conclusion  that  the  noti(;e  had  not  been  cmn- 
municatcd.  In  the  one  view,  notice  is  not'imput(>d  because  the  ciicuni- 
stances  are  such  as  not  to  raise  the  conclusion  of  law,  wliich  docs 
ordinarily  arise  from  the  mere  existence  of  notice  to  the  agent:  in  tlu' 
other  view,  that  of  Lord  Chelmsfokd  and  Lord  llAiTiEtM.KV.  the  act 
done  bv  the  agent  is  such  as  cannot  be  said  to  be  done  by  liini  in  his 
character  of  agent,  but  is  done  by  him  in  the  tdiara(;ti'r  of  a  ])arty  to 
an  independent  fraud  on  his  princii)al.  and  that  is  not  to  be  imputed 
to  the  princii)al  as  an  act  done  by  his  agent." 

The  latest  decision  on  the  subject  is  that  of  the  Court  of  A])peal  in 
Dixon  V.  Wenah,  now  reported  (1900)  1  Ch.  7oG,  referred  to  ante,  p. 
726,  on  another  point.  In  this  case  the  owner  of  real  estate  mortgaged 
it  in  fee  to  his  solicitor,  wIkj  shortly  afterward  transferred  the  mortgage 
to  a  client,  the  title  deeds  and  the  mortgage  deed  on  which  the  transfer 
was  indorsed  being  handed  ovei-  to  tlie  transfeive.  The  transferee 
omitted  to  give  notice  of  the  transfer  to  tlie  mortgagor,  ami  lie  was 
ignorant  of  it.  Afterwards  the  ))roperty  was  sold,  and  was  conveyed 
as  free  from  encumbrances  by  the  mortgagor  and  the  original  mortgagee 
to  the  purchaser  by  a  deed  (prepared  by  the  s(dicitor)  wliich  conta.ined 
false  recitals,  the  mortgage  and  the  transfer  of  it  being  suppressed. 

The  ]mrchase-nioney  was  received  by  the  solicitor,  who  out  of  it  re- 
tained the  mortgage  debt  and  interest,  and  paid  over  the  balance  to  his 
client,  the  mortgagor.  The  purchaser  had  no  notice  of  the  mortgage. 
The  mortgagor  did  not  call  for  the  title  deeds  or  the  mortgage  deed 
when  tlu;  mortgage  was  paid  off,  but  leic  everything  to  his  solicitor,  the 
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original  inortgagei",  and  signed  wliat  lie  told  him  to  sign.  The  .solicitor 
paid  the  interest  on  the  mortgage  debt  to  tlie  transferee  nntil  lie  ab- 
sconded, when  the  fraud  was  discovered.  Tlie  purcliaser  tlien  claimed 
to  hold  the  [)roperty  free  from  the  mortgage;  the  jmrchaser'-s  counsel 
claimed  that  the  fraud  excluded  tlie  imputation  of  notice,  citing  Kennedij 
V.  Green,  supru,  and  Care.  v.  Can-,  supra.  It  was  held  by  the  Court 
of  Api)eal  that  the  mortgagor  was  affected  by  notice,  on  the  ground  that 
the  evidence  showed  the  mortgagor  had  placed  himself  entirely  in  the 
hands  of  his  solicitor,  and  constituted  him  his  general  agent  in  the 
transaction,  the  knowledge  of  the  solicitor  must  be  imputed  to  him,  and 
he  must  be  treated  as  having  had  notice  of  the  transfer  of  the  mortgage, 
and  consequently  the  payment  of  the  mortgage  debt  to  the  solicitor  was 
not  effectual  as  against  the  transferee,  and  the  mortgage  must  be  treated 
as  still  subsisting  in  her  favour,  and  the  purchaser  must  hold  the  prop- 
erty subject  to  it,  but  with  a  right  to  be  indemnified  against  it  by  the 
mort<jafiror. 

While  this  has  been  going  through  the  press,  a  case  has  been  decided 
which  maybe  material  as  to  the  word  "void"  in  subsect.  2  of  sect.  7  of 
the  Land  Transfer  Act,  1897,  and  also  on  the  question  which  is  dis- 
cussed, ante,  pp.  72n,  726,  whether,  as  against  a  purchaser  without 
notice,  a  deed  of  mortgage  is  void  which  has  been  executed  by  the  owner 
by  Ihe  fraud  of  his  solicitor  under  total  misunderstanding  of  its  effect  and 
ignorance  that  it  was  a  mortgage;  see  Kinfjx.  Smith  &  Frecker,  before 
Mr  Justice  Farwell,  reported  in  the  Times  Newspaper  of  INIay  26, 
1900.  The  Judge  said:  "A  mortgage  was  i)repared  and  executed  by 
the  plaintiff,  without  any  knowledge  of  its  contents,  and  the  deed  was 
produced  to  Smith  coutaining  a  receipt  for  the  consideration  money  in 
the  body  of  it.  The  money  was  paid  by  cheque  and  kept  by  Eldred 
(the  solicitor).  Now  it  was  argued  that  the  deed  was  invalid  because 
it  was  obtained  by  fraud.  On  that  point  he  took  the  law  as  laid  down 
by  Mellish,  L.  J.,  in  Hunter  v.  Walters,''  L.  R.  7  Ch.,  at  p.  86.  '•  Now 
L  am  of  opinion  that  there  is  evidence  that  both  Hunter  and  Darnell 
were  induced  by  the  fraud  of  Walters  to  execute  that  deed,  but  the  mere 
circumstance  that  they  were  induced  to  execute  it  by  fraud  does  not 
make  it  a  void  deed  in  point  of  law,"  (and  at  p.  88),  ''Where  a  man 
knows  that  he  is  conveying  or  doing  something  with  his  estate,  but  does 
not  ask  what  is  the  precise  effect  of  the  deed,  because  he  is  told  it  is  a 
mere  form,  and  has  such  confidence  in  his  solicitor  as  to  execute  the 
deed  in  ignorance,  then,  in  my  opinion,  a  deed  so  executed,  although  it 
may  be  voidable  upon  the  ground  of  fraud,  is  not  a  void  deed." 
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AMKIUCAN   NOTES. 

Tlie  rule  that  notice  to  a  princijiul  is  implied  from  notice  to  his  agent  is 
abundantly  supported  by  the  American  authorities.  "  When  an  agent  ac- 
quires a  knowledge  of  any  matters  or  instruments  affecting  the  title  of  any 
lands,  about  the  purchase  or  mortgage  of  which  he  is  employed. .and  this 
knowledge  is  such  that  it  is  his  duty  to  comnmnicate  it  to  his  principal,  the 
law  imputes  this  knowledge  to  the  principal ;  or,  in  other  words,  notice  to 
the  principal  of  such  matters  or  instruments  is  implied."  Jones  on  Law  of 
Real  Property  in  Conveyancing,  sect.  1532.  See  Smith  v.  Ayer,  101  United 
States,  320  ;  Donald  v.  Beals,  57  California,  399  ;  Clark  v.  Fuller,  39  Connec- 
ticut, 238  ;  Walter  v.  Sckreiber,  47  Iowa,  529  ;  Willis  v.  Valklte.  4  INietcalfe 
(Ky.),  18G  ;  Allen  v.  Poole,  54-  Mississippi,  323;  Meier  v.  Blume,  80  Missouri, 
179;  Co(j(jsicell  v.  (jriffith,  23  Nebraska,  :534;  Ilovey  v.  Blanchard,  1:]  New 
Hampshire.  145;  Jackson  v.  Van  Valkenhwfjh ,  8  Cowen  (N.  Y.).  260;  Cotvan 
V.  Withroic,  111  North  Carolina,  306;  Bigley  v.  Jones.  114  Pennsylvania  State, 
510;  Myers  v.  Ross,  3  Head  (Tenn.),  59;  Mechem  on  Agency,  sects.  718-731 ; 
2  Pomeroy.  Equity  Jurisj)rudence,  2nd  ed.  sects.  666-670. 

Notice  to  the  agent,  to  bind  the  piincipal,  must  be  within  the  scope  of  the 
agent's  employment.  Thus,  in  Hickman  v.  Green,  \'2'-\  Missouri,  165,  it  was 
Iield  that  where  G.  employed  agents  to  effect  an  exchange  of  land  with  H., 
their  knowledge  of  a  defect  in  H.'s  title  did  not  charge  G.,  as  their  agency 
was  only  special,  and  it  was  not  within  the  scope  of  their  employment  to 
exanrine  and  pass  upon  H."s  title.  So,  in  Tucker  v.  Ti/ton.  55  New  Hampshire, 
22:7.  where  a  question  arose  as  to  whether  an  attaching  creditor  was  charge- 
able with  notice  of  a  prior  unrecorded  mortgage,  the  Court  held  that  the 
knoivledge  of  the  officer  employed  to  make  the  attachment  was  to  be  imputed 
to  tihe  creditor,  but  that  the  knowledge  of  the  attorney  who  made  the  writ,  but 
had  no  agency  in  procuring  the  attachment,  was  not.  See,  further.  Mechanics' 
Jiankv.  Schan/iibnrg,  '■>S  Missouri,  228 ;  Ilayward  v.  National  Insurance  Co., 
52  Missouri,  181;  14  American  Reports,  400;  Weisser  v.  Dcnison.  10  New 
York,  68;  61  American  Decisions,  731  ;  Conyar  v.  Chicayo  §•  N.  II'.  /l.  Co., 
54  Wisconsin,  157;  1  American  Reports,  164. 

When  the  same  agent  is  emploj^ed  by  both  parties  in  the  same  transaction, 
his  knowledge  is  then  tlie  knowledge  of  both.  Losey  v.  Simpson.  11  New 
Jer.sey   Eq.  246.     See  also   .istorv.  Wells,  4   Wheaton  (T.  S.  Sup.  Ct.),  466. 

As  is  stated  in  the  rule,  the  implication  of  notice  cannot  be  rebutted  by 
proof  that  the  agent  did  not  communicate  his  knowledge  to  his  principal. 
Watson  V.  Sutra,  86  California,  500. 

Whether  the  knowledge  must  have  been  acquired  by  the  agent  in  the 
course  of  transacting  his  jirincipal's  business,  in  order  to  l)ind  the  latter,  is  a 
question  upon  which  there  is  a  conflict  among  the  American  eases.  To  the 
effect  that  it  must  have  been  so  acquired,  .see  McCormick  v.  Wheeler,  3G 
Illinois,  114;  Jones  v.  Bamford,  21  Iowa,  217  ;  Roach  v.  Karr.  18  Kansas,  529  ; 
26  American  Reports,  788;  Willis  v.  Vallette,  4  INIetcalfe  (Ky.),  18(i  ;  Weisser 
V.  Denison,  10  New  York,  68;  61  American  Decisions,  731;  Houseman  v. 
Girard  Mutual   Building    if    Loan    Association,  SI    Penn.sylvania    State,  256; 
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Kauff'inan  v.  Rohey,  60  Texas,  308;  48  American  Keports,  2()4;  Blumeiitlnil  v. 
Ihainerd,  38  Vermont,  4()"2 ;  01  American  Decisions,  oln  In  IlousoiKtu  v. 
(jirard  Mutual  BuildiiKj  ^'  Loan  Association,  supra,  Shauswood,  J.,  said:  "  It 
Js  urged,  that  by  tiie  employment  of  the  owner  as  tlie  agent  for  this  purpose 
{to  procure  an  examination  of  title],  the  defendants  are  affected  with  tliis 
knowledge  of  the  existence  of  the  mortgage,  which  was  omitted  in  the  cer- 
tificate. This  is  a  very  familiar  principle  and  well  settled.  lUit  it  is  equally 
well  settled  that  the  principal  is  oidy  to  be  affected  by  knowledge  acquired  in 
the  course  of  the  business  in  which  the  agent  was  employed.  ...  It  is  a  mistake 
to  suppose  that  it  depends  upon  the  reason  that  no  man  can  be  supposed  to 
.always  carry  in  his  mind  a  recollection  of  former  occurrences,  and  that  if  it 
be  proved  that  he  actually  had  it  in  his  mind  at  the  time,  the  lule  is  ditt'eieiit. 
It  may  support  the  reasonableness  of  the  rule  to  consider  that  the  meuiory  of 
men  is  fallible  in  the  very  best,  and  varies  in  different  men.  But  tlie  true 
reason  of  the  limitation  is  a  technical  one,  that  it  is  only  during  the  agency 
that  the  agent  represents  and  stands  in  the  shoes  of  his  principal.  Notice  to 
liini  then  is  notice  to  his  principal.  Notice  to  him  twenty-four  hours  before 
tiie  relation  commenced  is  no  more  notice  than  twenty-four  hours  after  it 
■ceased  would  be." 

But  the  Federal  Courts,  and  the  Courts  of  many  states,  have  adopted  the 
modern  English  doctrine,  that  the  notice  need  not  have  been  acquired  by  the 
agent  in  the  particular  transaction,  but  may  have  been  acquired  by  iiim  in  a 
prior  transaction,  provided  it  is  present  to  his  mind  at  the  time  when  he  is 
acting  as  such  agent.  The  Distilled  Spirits.  11  Wallace  (C  S.  Sup  Ct.),  350; 
Fairjielil  Savings  Bank  v.  Chase,  72  Maine,  22(1 ;  39  American  Keports,  319 ; 
Lebanon  Sarings  Bank  v.  Ilollenhec/c,  29  Minnesota,  322;  More//  v.  Blanchard, 
13  New  Hampshire.  145;  Arrington  v.  Arrington.  114  North  Carolina,  151,  172; 
Hart  V.  Fanners'  Sf  Mechanics''  Bank,  33  Vermont,  252  :  Jones  on  Law  of 
Real  Property  in  Conveyancing,  .sect.  1534. 

la  the  leading  case  of  The  Distilled  Spirits,  sujjra.  I)1;.\i>li:v,  J.,  delivering 
the  opinion  of  the  Court,  said:  "  In  England,  the  doctrine  now  seems  to  be 
-established,  that  if  the  agent,  at  the  time  of  effecting  a  purchase,  has  knowl- 
-«dge  of  any  prior  lien,  trust;  or  fraud,  affecting  the  property,  no  matter  when  he 
acquired  such  knowledge,  his  principal  is  affected  thereby.  If  he  acquires  the 
knowledge  wlien  he  effects  the  purclia.se,  no  que.stion  can  arise  as  to  his  having 
it  at  that  time  ;  if  he  acqidred  it  previous  to  the  purchase,  the  jiresumption  that 
he  still  retains  it,  and  has  it  present  to  his  mind,  will  depend  on  the  lapse 
^f  time  and  other  circumstances.  Knowledge  communicated  to  the  principal 
himself  he  is  bound  to  recollect,  but  he  is  not  liound  by  knowledge  communi- 
cated to  his  agent,  unless  it  is  present  to  the  agent's  mind  at  the  time  of 
<'ffecting  the  purchase.  Clear  and  satisfactory  proof  that  it  was  so  presi'iit 
seems  to  be  the  only  restriction  required  by  the  English  rule  as  now  under- 
tstood.  With  the  qualification  that  the  agent  is  at  liberty  to  communicate  his 
knowledge  to  his  principal,  it  appears  to  ns  to  be  a  .sound  view  of  the  subject. 
The  general  rule  that  a  principal  is  bound  by  the  knowledge  of  his  agent  is 
based  on  the  principle  of  law,  that  it  is  the  agent's  duty  to  communicate  to 
his  principnl  tlie  knowledge  which  he  has  re.'specting  the  subject-matter  of 
negotiation,  and  the  presumption  that  he  will  perform  that  duty." 
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So,  in  Fairfield  Savings  Bank  v.  Chase,  supra,  Pkter.s,  J.,  said:  "  We  think, 
ill!  tilings  considered,  the  safer  and  better  rule  to  be  that  the  linowledge  of  an 
agent,  obtained  prior  to  his  employment  as  agent,  will  be  an  implied  or 
imputed  notice  to  the  principal,  under  certain  limitations  and  conditions, 
uhich  are  these :  The  knowledge  must  be  present  to  the  mind  of  the  agent 
when  acting  for  the  principal,  so  fully  in  Ins  mind  that  it  could  not  have  been 
at  the  time  forgotten  by  him ;  the  knowledge  or  notice  must  be  of  a  matter  so 
material  to  the  transaction  as  to  make  it  the  agent's  duty  to  comnmnicate  the 
fact  to  his  principal;  and  the  agent  must  himself  have  no  personal  interest  in 
the  matter  whicli  would  lead  him  to  conceal  his  knowledge  from  his  princijial. 
but  must  be  at  liberty  to  comnmnicate  it." 

The  agent's  knowledge,  acquired  in  a  prior  transaction,  will  not  bind  the 
principal,  unless  there  be  clear  proof  that  it  was  present  in  his  min<l  at  the 
time  of  the  transaction  in  question.  Yerrjer  v.  Barz,  5()  Iowa.  77;  <  'onstant  v. 
Unicersity  of  Rochester,  111  Xew  York,  604  ;  Slattern  v.  Scha-aiuiecke,  118' 
New  York,  543. 

Knowledge  possessed  by  an  agent  so  shortly  before  as  necessarily  to  give 
ri.se  to  the  inference  that  it  remains  hxed  in  his  memory  when  tiie  employ- 
ment began,  binds  the  principal.      Chouteau  v.  Allen,  70  Missouri,  2i)0. 

The  rule  that  the  agent's  knowledge  need  not  have  been  acquiied  in 
tlie  very  transaction  in  question  is  believed  by  Mr.  Mechem  to  be  supported 
by  thi^  better  reason,  and  by  a  clear  preponderance  of  authority.  He  states 
the  general  rule  as  follows  :  '•  The  law  imputes  to  the  principal,  and  charges 
him  with  all  notice,  or  knowledge  relating  to  the  subject-matter  of  the  agency 
which  the  agent  acquires  or  obtains,  while  acting  as  such  agent  and  within 
the  scope  of  his  authority,  or  which  he  may  pireviously  have  acquired,  and  which 
he  then  had  in  mind,  or  which  he  had  acquired  so  recently  as  to  reasonably 
warrant  the  assumption  that  he  still  retained  it."  Mechem  on  Agency,  sect. 
721. 

Mr.  Pomei-oy  conceives  the  true  doctrine  to  be  somewhat  more  limited. 
He  says  :  "In  order  that  a  principal  may  thus  be  chai-ged  with  constructive 
notice,  not  only  must  the  person  first  receiving  it  be  in  fact  an  agent,  and  b>' 
actuallv  engaged  in  the  business  of  his  representative  employment,  but  tiic 
notice  must  be  given  to,  or  the  information  acquired  by,  the  agent  or  attorne;.- 
in  the  course  of  the  same  transaction  whicli  is  sought  to  be  affected  by  tli^; 
constructive  notice  ;  that  is,  in  the  same  transaction  from  which  the  principal's 
lights  and  liabilities  arise,  which,  it  is  claimed,  depend  upon  or  are  modified 
by  the  constructive  notice  imputed  tu  him.   .  .  . 

"  The  foregoing  recpiisite,  general  as  it  is  in  its  application,  is  subject  to  an 
important  and  well  settled  limitation,  equally  depending  upon  motives  of 
expediency.  Where  the  tran.saction  in  question  closely  follows  and  is  inti- 
mately connected  with  a  prior  transaction  in  which  the  agent  was  also  engaged, 
and  in  which  he  acquired  material  information,  or  where  it  is  clear  from  the 
evidence  that  the  information  obtained  by  the  agent  in  a  former  transaction 
was  so  precise  and  definite  that  it  is  or  must  be  present  to  his  mind  and 
memory  while  engaged  in  the  second  transaction,  then  the  foregoing  recpiisite 
becomes  inapplicable:  the  notice  given  to,  or  information  acquired  by  the 
agent  in  tlie  former  transaction  operates  as  coM«tni(!tive  notice  to  the  principal 
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in  tlie  second  transaction,  although  that  principal  was  a  complete  stranger  to 
and  wholly  unconnected  witii  the  prior  proceeding  or  business."  Equity 
.hirisprudence,  "Jnd  ed.  sects.  Q7\-iu'J. 

However  the  general  rule  may  be  stated,  it  is  clearly  established  that 
there  are  certain  excei)tions  to  it.  Tiie  second  paragraph  of  the  rule 
indicates  the  most  common  of  these.  "  While  the  knowledge  of  an  agent  is 
ordinarily  to  be  imputed  to  the  principal,  it  would  appear  now  to  be  well 
♦established  that  there  is  an  exception  to  the  construction  or  imputation  of 
notice  from  the  agent  to  the  principal  in  case  of  such  conduct  by  tlie  agent  as 
raises  a  clear  presumption  that  he  would  not  communicate  the  fact  m  contio- 
versy.  as  where  the  communication  of  such  a  fact  would  necessarily  prevent 
the  consummation  of  a  fraudulent  scheme  which  the  agent  was  engaged  in 
perpetrating."'  Dkvkxs,  J.,  in  lunerarit;/  v.  Men-luinis  yatioual  Bttnk,  \-V.) 
Massachusetts,  o3"2,  ooo,  citing  the  principal  case. 

In  DiUawmi  v.  Butler,  135  IMassachusetts.  479,  A.,  to  whom  B.  was  indebted, 
.advised  C.  to  lend  money  to  15.  on  the  security  of  a  chattel  mortgage,  and 
acted  as  C.'s  agent  in  completing  the  transaction.  With  the  money  thus 
obtained.  B.  paid  A.  the  debt  which  he  owed  him.  Both  A.  and  B.  acted  in 
fraud  of  the  insolvent  law,  but  C.  had  no  knowledge  of  the  fraud.  The  Court 
held  that  .V.'s  knowledge  was  not  in  law  iinputalile  to  C.  .'^  'e  also  Frenlccl  v. 
Hudson,  S2  Alabama,  loo;  Atlantic  National  Bank  v.  Harris.  US  Ma.ssaohu- 
•setts,  147:  Allen  v.  South  Boston  R.  Co.,  1.10  Massachusetts,  "JOO ;  Barnes  v. 
Trenton.  Gas  Co.,  27  New  Jersey  Eq.  33;  National  Life  Ins.  Co.  v.  .Mini'h. 
63  New  York,  144;  Henri/  v.  Allen,  151  New  York,  1  ;  Knohelock  v.  Germania 
Savinf/s  Bant.  .50  South  Carolina.  2.j9. 

This  exception  to  the  general  rule  of  imputed  notice  applies  only  to  cases 
•where  the  agent  is  guilty  of  a  fraud,  for  the  carrying  out  of  wliich  it  is  neces- 
aary  that  he  should  conceal  his  knowledge  from  his  jmncipal.  '-The  Courts 
have  carefully  confined  the  operation  of  this  exception  to  the  condition 
described  where  a  ])resumption  necessarily  arises  that  the  agent  did  not 
disclose  the  real  facts  to  his  principal,  because  he  was  committing  such  an 
independent  fraud  that  concealment  was  essential  to  its  ])erpetration  ;  it  has 
aever  been  extended  beyond  these  circumstances.  Tt  follows,  therefore,  that 
OVery  fraud  of  an  agent  in  the  course  of  his  employment,  and  in  the  very  same 
ftran.saction ,  does  not  fall  within  this  exception:  and  most  emphatically,  it 
does  not  apply  when  the  agent's  fraud  consists  merely  in  his  concealment  of 
material  facts  within  his  own  knowledge  from  his  principal."  Toineroy, 
Equity  Jurisprudence,  2nd  ed.  sect.  075. 

A  new  rea.son  for  the  excejition  is  suggested  Ijy  Fii:i.i).  J.,  in  .-illcn  v. 
South  Boston  II.  Co..  snjira.  ■■The  general  rule  is,  that  notice  to  an  agent. 
'Vhile  acting  foi^  his  principal,  of  facts  affecting  the  character  of  tlie  trans- 
action, is  constructive  notice  to  the  principal.  .  .  .  There  is  an  ex(!i'ption  to  this 
rule  when  the  agent  is  engaged  in  committing  an  indei)endent  fraudulent  act 
on  his  own  account,  and  the  facts  to  be  imputed  relate  to  this  fraudulent  act. 
It  is  sometimes  said  that  it  cannot  be  presumed  that  an  agen't  will  communi- 
cJate  to  his  principal  acts  of  fraud  which  he  has  committed  on  his  own  nc- 
count  in  transacting  the  business  of  his  principal,  and  that  the  doctrine  of 
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imputed  knowledge  rests  upon  a  presumption  tliat  ;ui  agent  will  communicate- 
1o  his  principal  whatever  lie  knows  concerning  the  business  he  is  eugar^ed  in 
transacting  as  agent.  It  may  be  doubted  whether  the  rule  and  the  exception 
lest  on  any  such  reasons.  It  has  been  suggested  that  the  true  reason  for  the 
exception  is  that  an  independent  fraud  committed  by  an  a^ent  on  iiis  own 
account  is  beyond  the  scope  of  his  employment,  and  therefore  knowledge  of  it, 
as  mattei-  of  law,  cannot  be  imputed  to  the  princi])al,  and  tlie  principal  cannot 
be  held  responsible  for  it.  On  this  view,  such  a  fraud  bears  some  analogy  to 
a  tort  wilfully  committed  by  a  servant  for  his  own  purposes,  and  not  as  a 
means  of  performing  the  business  entrusted  to  him  by  his  master.  Whatever 
the  reason  may  be,  the  exception  is  well  established." 

Mr.  Poineroy  doubts  whether  this  exception  as  to  fraud  can  apply  to 
])residents,  diiectors,  and  other  such  managing  officers  of  a  corporation, 
through  whom  alone  the  corporation  nin  act.  E(iuity  Jurisprudence,  2nd  vd. 
sect.  675,  n.  1. 

Another  exception  to  the  general  rule  is  said  to  exist  in  those  cases  where- 
it  would  be  a  betrayal  of  jnofessional  confidence  for  the  agent  to  communicate 
his  knowledge  to  his  principal.  ••  When  it  is  not  the  agent's  duty  to  commu- 
nicate such  knowledge,  when  it  would  be  unlawful  for  him  to  do  .so.  as.  for 
example,  when  it  has  been  acquired  confidentially  as  attorney  for  a  former 
client  in  a  prior  transaction,  the  reason  of  the  rule  ceases,  and  in  such  a  case  an 
agent  -would  not  be  expected  to  do  that  whieli  would  involve  the  betrayal  of 
professional  confidence,  and  his  ])i-iii(ipal  ought  not  to  be  bound  by  his  ag-'iitV 
.secret  and  confidential  information.'"  Hkai>i.ey,  J.,  in  T/(c  Distilled  .S/'/W/.s- 
siipia.  IMr.  Mecheni,  in  a  note  to  sect.  722  of  his  book  on  Agency,  has 
collected  many  cases  bearing  on  this  point.  It  may  perhaps  be  questioned 
whether  there  is  any  real  exception  to  the  inle  in  ca-ses  of  this  .sort.  Mr. 
Jones  is  evidently  inclined  to  rne  opinion  that  tnere  is  not.  lie  says:  ''The 
distinction  is  made  that  a  solicitoi'  or  attorney-at-law,  employed  as  a  piv»fe.s- 
sional  advisei-,  is  not  an  agent  within  the  rule  that  knowledge  on  the  part  of 
ilie  agent  affects  the  principal.  Of  course  if  an  attorney-at-law  is  employed 
to  negotiate  the  sale  of  property,  oi-  to  invest  money  in  mortgages,  in  such 
employment  he  acts  as  an  attoi'iiey  in  fact,  and  not  merely  in  his  professional' 
character.  If  an  attorney,  liowever,  is  merely  consulted  as  to  the  title  of  land 
his  client  is  purchasing,  and  he  is  not  employed  to  negotiate  the  purcliase. 
and  he  conducts  the  examination  in  the  usual  way  of  examining  the  reeord.s 
and  a.scertaining  whether  there  is  a  clear  record  title,  and  he  does  not  disclo.se 
information  outside  of  the  record  which  he  has  obtained  in  some  other  tran.s- 
action,  his  client  is  not  bound  by  such  undisclosed  knowledge  of  his  profes- 
sional adviser.  The  failure  of  the  legal  advLser  to  disclose  the  information  he 
has  acquired  in  such  other  transa(;tion  may  have  been  dictated  by  professional 
obligation  to  another  for  whom  he  was  acting  at  the  time;  but  whatever  the 
reason  may  have  been  for  not  disclosing  the  information,  his  client  is  not 
affected  with  notice  of  it.'*  The  Law  of  Ileal  Property  in  Conveyancing,  sect.. 
lo;}5,  citing  Arrinrilon  v.  Arrinfflon,  111  Xorth  Carolina,  151.  as  "the  mosfe 
important  case  on  this  point." 

It   has  been   snid  that   notice  of  ;i  prior  unrecorded   inortgage  is  not  to  be 
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impiJied  to  a  mortgagee  for  the  reason  that  Iiis  agent  or  attorney  in  the  trans- 
action kntnv  of  the  mortgage,  provided  the  latter  honestly  believed  it  had  been 
satislied.  Consiaul  v.  Unirosit//  of  llochesler.  111  New  York,  604,  Stanlrt/  v. 
Cluuuherlln,  39  New  Jersey  Law,  .3(55,  illustrate.s  a  possible  further  exception 
t;  the  rule.  There  an  agent  rented  premises  to  the  defendant,  knowing  that 
he  intended  to  use  them  for  gaming  purposes.  The  j)rincipal  had  no  actual 
knowledge  of  such  intended  use.  The  Court  held  that  the  priucijjal  could 
disovv  a  the  agent's  contract,  and  recover,  on  a  quantum  valebal,  for  the  use  of 
the  pi-emises,  on  the  ground  that  the  law  will  not  impute  turpitude  to  a  princi- 
pal by  charging  him  with  constructive  notice  through  his  agent,  for  the  benefit 
of  oriC  who  .sets  up  his  own  wrongful  act  in  his  defence. 

A.S  to  effect  of  notice  to  an  officer  or  stockholder  of  a  coryjoration,  see 
Jones  on  Law  of  Real  Property  in  Conveyancing,  sect.  1543;  Meehem  ou 
Agtj'oy,  sects.  729-731. 
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21  E.  R.  C.  1,  TOMS  V.  WILSON,  4  Best  &  S.  442,  10  Jur.  N.  S.  201,  32  L.  J.  Q. 
B.   N.   S.   382,   11  Week.   Rep.   952,   affirming  the   decision   of   the   Court  of 
Queen's  Bench,  reported  in  32  L.  J.  Q.  B.  N.  S.  33,  8  L.  T.  N.  S.  799. 
Construction  of  contract  as  to  time  for  performance. 

Cited  in  Whiting  v.  Gray,  27  Fla.  482,  11  L.R.A.  526,  8  So.  726,  holding  that  a 
contract  for  delivery  of  lumber  ''commencing  from  the  10th  of  July  or  as  soon 
thereafter  as  vessel  can  be  ready"  meant  that  the  vessel  must  be  ready  within 
such  time  after  July  10th  as  under  the  circumstances  was  reasonable, 
—  Reasonable  time  to  meet  demandable  payment  or  duty. 

Cited  in  Wood  Reaping  &  Mowing  Mach.  Co.  v.  Smith,  50  Mich.  565,  45  Am. 
Rep.  57,  15  N.  W.  906,  holding  that  demand  for  fulfillment  of  warranty  requires 
performance  within  reasonable  time  though  the  warranty  stipulates  immediate- 
ly; Whitman  v.  Parker,  18  N.  S.  155,  holding  tliat  if  conditions  is  to  be  per- 
formed on  demand  that  means  reasonable  time  must  be  given  according  to  nature 
of  thing  to  be  done;  Lawrence  v.  Pringle,  3  D.  L.  R.  634  (dissenting  opinion),  on 
necessity  of  payment  upon  acceptance  of  option,  rather  than  within  reasonable 
time;  Fitzgerald  v.  Mellersh  [1892]  1  Ch.  385,  61  L.  J.  Ch.  N.  S.  231,  66  L.  T. 
N.  S.  178,  40  Week.  Rep.  251,  on  right  to  reasonable  time  to  find  the  money 
payable  on  demand;  INIoore  v.  Shelley,  L.  R.  8  App.  Cas.  285,  52  L.  J.  P.  C.  N.  S. 
35,  48  L.  T.  N.  S.  918,  holding  that  where  agent  made  demand  on  wife  of  mort- 
gagor during  his  absence,  nonpayment  while  he  inquired  into  the  alleged  agency 
did  not  constitute  default. 

Cited  in  Benjamin,  Sales,  5th  ed.  687,  on  construction  of  contract  for  delivery 
"immediately  on  demand"  or  '"on  notice";  Benjamin,  Sales,  5th  ed.  760,  761,  on 
allowance  of  reasonable  time  to  pay  where  price  is  payable  only  after  demand. 

Distinguished  in  Meeker  v.  Johnson,  5  Wash.  718,  32  Pac.  772,  holding  a  con- 
tract for  sale  of  hops,  payment  to  be  made  upon  delivery,  may  be  rescinded  upon 
failure  of  vendee  to  make  payment  at  stipulated  time  though  tendered  as  soon 
as  money  could  be  transported  from  bank;  Turner  v.  Francis,  10  Manitoba  L. 
Rep.  340,  where  demand  was  not  required  by  the  contract. 
Reasonableness  of  time  as  question  of  fact. 

Cited  in  Henderson  v.  McFadden,  50  C.  0.  A.  304,  112  Fed.  389,  holding  that 
%  contract  for  the  sale  of  cotton,  being  between  merchants,   and  one   in   which 
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time   is  generally  essential,   the   intention   of  the  parties  with   reference  to  the 
time   is   a   question   of   fact. 
Demand  as  condition  precodont. 

Cited  in  McLaughlin  v.  De  Lauret,  12  C.  L.  R.  (Austr.)  1,  holding  that  upon 
a  sale  of  shares  of  stock  for  delivery  in  three  months'  time,  payment  of  the  price 
and  delivery  are  concurrent  rights,  necessitating  a  demand  as  a  basis  for  an 
action  for  damages  for  nondelivery;  Fawcett  v.  Liverpool,  L.  &,  Ins.  G.  Co.  27 
U.  C.  Q.  B.  225,  on  right  to  demand  as  condition  precedent,  acts  agreed  to  be  done 
by  opposite  party. 

Cited  in  2  Mechem,  Sales,  122G,  on  demand  for  payment  as  prerequisite  to  re- 
covery of  purchase  price. 
Measure  of  damages  for  trover  by  breach  of  contract. 

Distinguished  in  Johnson  v.  Lancashire  &  W.  R.  Co.  L.  R.  3  C.  P.  Div.  499, 
39  L.  T.  N.  S.  448,  27  Week.  Rep.  459,  holding  buyer  and  person  from  whom 
seller  purchased  were  strangers  notwithstanding  agreement  was  effected  to  pay 
second  seller  direct;  hence  ordinary  rule  of  damages  applies  as  to  strangers. 
Implied  contract  of  sale  by  judgment  in  trespass. 

Cited  in  Benjamin,  Sales,  5th  ed.  85,  on  implied  contract  of  sale  by  judgment 
in  trespass. 

21  E.  R.  C.  14.  WARWICKE  v.  NOAKES,  1  Peake,  N.  P.  Cas.  67,  3  Revised  Rep. 

653. 
Sufficiency  of  payment  by  mail  or  the  lilie. 

Cited  in  Williams  v.  Carpenter,  36  Ala.  9,  76  Am.  Dec.  316,  holding  that  where 
a  creditor  autliorizes  a  debtor  to  make  payment  by  mail,  upon  getting  i)0stniast- 
er's  receipt  and  registering  the  letter,  a  failure  to  follow  instructions  through 
impossibility  of  compliance  does  not  absolve  the  debtor  in  case  of  loss  of  letter ; 
Burr  V.  Sickles,  17  Ark.  428,  65  Am.  Dec.  437,  holding  that  remittance  by  mail 
is  at  risk  of  sender  imless  there  be  express  contract,  or  usage  or  course  of  deal- 
ing from  which  authority  so  to  remit  may  be  inferred;  Morton  v.  Morris,  31  Ga. 
378,  holding  that  where  a  creditor  requested  debtor  to  remit  with  a  request  to 
send  draft  if  possible,  it  was  error  to  fail  to  charge  that  debtor  must  show  that 
money  was  sent  in  letter  at  request  of  creditor  or  that  such  had  been  course  of 
dealing  between  the  parties;  Gurney  v.  Howe,  9  Gray,  404,  69  Am.  Dec.  299, 
holding  that  an  offer  by  the  debtor  to  send  money  by  mail  and  an  agreement  by 
creditor  to  return  note  upon  receipt  of  money  is  not  sufTicient  to  authorize  a 
remittance  by  mail;  Currier  v.  Continental  L.  Ins.  Co.  53  N.  H.  538,  holding  that 
premium  money  sent  by  the  assured  by  express  upon  authority  from  the  insurer 
was  a  suflicient   payment,  though  the  expressman   embezzled  the  money. 

Cited  in  Benjamin,  Sales,  5th  ed.  761,  on  payment  being  good  if  made  in  mode 
directed   by   seller. 
Sufliciency  of  inter  partes  acts  done  through  mails. 

Cited  in  Lothrop  v.  Greenleaf  Stock  &  Mut.  V.  Ins.  Co.  2  Allen,  82,  holding 
that  a  notice  of  assessment,  sent  by  the  insurer  to  the  insured  by  mail  accord- 
ing to  the  terms  of  the  policy,  is  sufficient,  though  the  notice  does  not  reach  the 
assured. 

21  E.  R.  C.  17,  HART  v.  NASH,  2  Cromp.  M.  &  R.  337,  1  Gale,  171,  5  Tyrw. 

955,   41   Revised   Rep.   732. 
Partial  payments  to  toll  limitations. 

Cited  in  Adams  v.  Tucker,  6  Colo.  App.  393,  on  partial  payment  tolling  limita- 
tions. 
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Cited  in  Benjamin,   Sales,  otli  ed.  227,  on  what  constitutes  part  payment  for 
goods  purchased  within  statute  of  frauds. 
Payment  in  goods  to  toll  of  limitations. 

Cited  in  Engel  v.  Brown,  69  N.  11.  183,  45  Atl.  402,  holding  that  a  delivery  and 
acceptance  of  wood  at  two  and  one  half  times  its  value  and  credited  to  debtor's 
account,  to  the  knowledge  of  the  debtor,  is  suflicient  to  imply  a  new  promise; 
Ball  V.  Parker,  39  U.  C.  Q.  B.  488,  holding  that  the  application  of  goods,  bought 
bj'  the  creditor  of  the  debtor,  to  the  debt  and  assented  to  by  the  debtor's  clerk, 
is  not  sufficient  to  create  a  new  promise. 
Payment  of  debt  in  soods  or  other  than  money. 

Cited  in  Mc  Leod  v.  New  Brunswick  R.  Co.  5  Can.  S.  C.  281,  on  sufliciency  of 
draft  as  payment,  accepted  by  creditor,  but  payment  of  which  was  refused  at 
date  of  maturity;  Smith  v.  McEachrcn,  7  N.  S.  299,  holding  that  payments  in 
produce  by  debtor  appropriated  by  creditor  to  a  note  are  a  discharge  if  so  in- 
tended; Roche  V.  Kempt,  33  U.  C.  Q.  B.  387,  on  intention  as  test  of  payment  by 
credits. 

21  E.  R.  C.  18,  WALKER  v.  NUSSEY,  11  Jur.  23,   IG  L.  J.  Exch.  N.   S.  120, 

16  Mees.  &  W.  302. 
Part  payment  under  statute  of  frauds. 

Cited  in  Howe  v.  Hayward,  108  Mass.  54,  11  Am.  Rep.  306,  holding  that  a 
deposit  of  money  in  the  hands  of  a  third  person,  as  "a  forfeiture  in  case  of  breach 
of  oral  contract  of  sale,  is  not  a  part  payment;  Norton  v.  Davison  [1899]  1  Q.  B. 
401,  68  L.  J.  Q.  B.  N.  S.  265,  80  L.  T.  N.  S.  139,  47  Week.  Rep.  275,  13  Times  L. 
R.  160,  holding  that  in  an  oral  contract  for  the  sale  of  goods,  an  agreement  that 
the  vendor  shall  keep  a  sum  of  money  over-paid  on  a  previous  order  as  part 
payment  on  the  present  one,  is  not  valid,  the  mere  oral  agreement  concerning 
the  money  not  being  a  part  payment. 

Cited  in  Hollingsworth,  Contr.  116,  on  part  payment  of  contract  Avithin  statute 
of  frauds;  1  Mecliem,  Sales,  352,  on  agreement  to  satisfy  previous  indebtedness  as 
part  payment  within  statute  of  frauds;  1  Mechem,  Sales,  353,  as  to  when  j)art 
payment  luider  statute  of  frauds  is  to  be  made;  1  Beach,  Contr.  673,  on  earnest 
and  part  payment  within  statute  of  frauds;  2  Page,  Contr.  1072,  on  part  pay- 
ment taking  contract  out  of  statute  of  frauds. 
—  Agreement  to  accept  goods  in  satisfaction  or  i)ayment. 

Cited  with  special  approval  in  Matthiessen  &  W.  Ref.  Co.  v.  McMahon,  38  N. 
J.  L.  53G,  holding  that  a  contract  for  the  sale  of  cooperage  to  be  applied  on  a 
debt  of  the  seller  is  not  valid,  no  receipt  for  the  debt  having  been  given. 

Cited  in  Norwegian  Plow  Co.  v.  Hanthorn,  71  Wis.  529,  37  N.  W.  825,  holding 
that  where  goods  are  sold  or  delivered  to  a  creditor  in  part  payment  of  a  debt,  and 
their  value  is  credited  on  the  account  in  good  faith,  there  has  been  a  sufficient  pay- 
ment for  the  goods  as  to  take  the  sale  out  of  the  statute  of  frauds;  Sawyer  v. 
Ware,  36  Ala.  675,  holding  that  an  agreement  and  contract  for  delivery  of  iron 
and  payment  to  be  made  by  crediting  debts  of  the  seller  is  not  a  payment ;  Gro- 
man  v.  Brossard,  120  Mich.  Gil,  79  N.  W.  903,  holding  that  an  oral  agreement 
by  a  creditor  to  accept  a  quantity  of  stone  lying  where  debtor  had  left  them  and 
apply  them  in  extinguishment  of  tiie  debt,  no  receipt  being  given  or  other  act  of 
acceptance  manifested,  does  not  constitute  a  delivery  and  acceptance  or  payment; 
Gault  V.  Brown,  48  N.  H.  183,  2  Am.  Rep.  210,  holding  that  a  contract  for  tlie 
sale  of  a  quantity  of  wood  on  a  certain  lot,  to  be  delivered  that  winter  and  follow- 
ing year  and  winter  and  to  be  paid  for  as  delivered,  is  a  contract  for  the  sale  of 
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the  entire  quantity  of  wood;  and  a  payment  for  the  wood  delivered  the  first  winter 
is  a  part  paymfent;  Combs  v.  Bateman,  10  Karb.  573,  holding  tliat  where  two  men 
orally  agreed  to  an  exchange  of  horses  for  oxen  and  a  note  payable  in  oats,  the 
consideration  for  the  note  was  the  undertaking  to  deliver  the  horses,  and  that 
not  being  in  writing  was  defense  to  the  note;  Milos  v.  Covacevich,  40  Or.  239, 
(56  Pac.  914,  holding  that  a  mere  oral  agreement  between  a  debtor  and  creditor, 
whereby  the  debtor  agrees  to  deliver  a  net  of  the  value  of  $225  and  the  creditor 
agrees  to  accept  it  on  the  debt  is  not  binding  for  lack  of  payment,  where  no 
receipt  is  given  for  the  debt;  Dow  v.  Worthen,  37  Vt.  108,  holding  that  where 
a  debt  before  unsettled  is  agreed  upon  at  a  sum  and  treated  as  a  present  payment 
on  a  contract  of  sale  from  the  debtor  to  the  creditor  and  in  discharge  of  the  in- 
delitedness,  the  sale  is  binding;  Fuller  v.  Richmond,  2  Grant,  Ch.  (U.  C.)  24, 
holding  that  where  a  contract  for  the  sale  of  saw  logs  was  made,  payment  to  be 
made  by  advances  during  progress  of  work  and  final  payment  upon  delivery  at 
mouth  of  river,  and  an  oral  contract  made  at  same  time  or  soon  after  that  logs 
be  marked  with  vendees  mark  as  security  for  advances,  but  delivery  at  mouth  of 
river  not  to  be  effected,  the  oral  contract  is  binding  the  advances  being  considered 
part  payments;  IMcKenzie  v.  Robertson,  2  N.  S.  234,  holding  that  a  mere  oral 
agreement  that  the  debtor  will  deliver  a  net  and  the  creditor  will  accept  it  as 
payment  of  the  debt  nothing  further  being  done,  is  not  a  payment;  Davis  v. 
Browne,  9  U.  C.  Q.  B.  193,  holding  that  where  a  certificate  for  wheat  was  assigned 
to  be  credited  on  an  indebtedness  but  in  fact  no  credit  was  given,  there  was  no 
payment  under  the  statute  of  frauds,  and  the  same  would  be  true  if  it  were 
proved  that  it  was  orally  agreed  that  credit  would  be  given;  Johnson  v.  Buchan- 
an, 29  N.  S.  27,  on  extinguisiiment  of  debt  as  part  payment  on  oral  contract  of 
sale. 
Delivery  and  acceptance  under  statute  of  frauds. 

Cited  in  Bowers  v.  Anderson,  49  Ga.  143,  holding  that  an  oral  contract  that 
seller  shall-  haul  the  goods  to  a  certain  place  and  that  wlien  there  they  shall  be 
at  buyer's  risk,  and  he  to  re-weigh  and  pay  for  as  he  uses  them,  does  not  consti- 
tute a  transfer  of  title  of  the  goods. 

Cited  in  Browne,  Stat.  Frauds  5th  ed.  433,  on  evidence  necessary  to  establish 
acceptance  and  receipt  of  goods  sold;   Browne,  Stat.   Frauds  5th  ed.  458,  as  to 
when  acceptance  and  receipt  of  goods  sold  by  verbal  agreement  may  take  place. 
Earnest  money  as  part  payment. 

Cited  in  Davis  v.  Martin,  146  N.  C.  281,  59  S.  E.  700,  holding  that  a  paper 
writing  signed  by  vendors  agreeing  to  convey  certain  lands  to  vendees  in  considera- 
tion of  a  sum  ''by  way  of  earnest"  is  not  an  option  but  a  contract  to  sell  earnest 
meaning  part  payment. 

Cited  in  1  Mechem,  Sales,  349,  on  earnest  and  part  payment  as  synonymous 
terms. 
l*aynient  by  application  of  debt  or  credit. 

Cited  in  Murray  v.  Moffat,  19  N.  B.  4S1,  holding  the  application  of  a  debt 
was  payment   if  presently  made   by   striking   a   balance. 

Cited  in  Benjamin,  Sales  5th  ed.  220,  on  agreement  to  set  off  debt  due  to  the 
buyer   as    part    payment    for   goods    purchased. 

21  E.  R.  C.  26,  UNDERWOOD  v.  NICHOLLS,  17  C.  B.  239,  25  L.  J.  C.  P.  N.  S. 

79,  4  Week.  Rep.  153. 
Personal  credit  to  agent  on   principal's  debt. 

Cited  in  Hulburt  v.  Squires,  1  West.  L.  Month.  443,  Fed.  Cas.  No.  6,855.  liolding 
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that  where  one  of  tliree  makers  of  note  before  it  was  due  deposited  with  bank  at 
wliieli  it  was  payable  sum  sufiicient  to  pay  note  and  took  cashier's  certificate  of 
credit,  note  was  not  paid  where  no  apjilication  to  its  payment  was  made  wlien 
bank  failed;  Neilly  v.  Beams,  40  N.  S.  102,  holding  that  where  a  bank  as  agent  of 
the  vendor  accepted  the  vendee's  check  in  payment  and  entered  the  amount  to 
vendor's  account  but  the  vendee  recalled  the  check  and  had  it  credited  to  hia 
account,  the  vendee  is  not  discharged;  Catterall  v.  Hindle,  21  E.  R.  C.  28,  L.  R.  2 
C.  P.  368,  liolding  that  wliere  a  vendee  made  advances  to  the  vendor's  agent  on 
the  agent's  general  account  and  in  payment  of  the  vendor's  bill  offset  the  amount 
due  him  from  the  agent,  he  will  not  be  discharged  of  the  amount  so  set  off. 

Cited   in   note   in   17   L.R.A.  (N.S.)    607,   on   assumption   of   debt   by   agent   as 
payment. 
Liiability   of   agent  accepting;  worthless   consideration. 

Cited  in  Paul  v.  Grimm,  165  Pa.  139,  44  Am.  St.  Rep.  048,  30  Atl.  721,  35  W. 
N.  C.  451,  25  Pittsb.  L.  J.  N.  S.  243,  holding  that  agent  who  sells  lands  of 
principal  and  t^kes  in  payment  worthless  bonds  of  corporation  is  liable  to  princi- 
pal  for   purchase   price. 

21  E.  R.  C.  28,  CATTERALL  v.  HINDLE,  L.  R.  2  C.  P.  368,  reversing  the  de- 
cision of  the   Court  of   Common   Pleas,   reported   in   12  Jur.   N.   S.   488,   35  ' 
L.  J.  C.  P.  N.  S.  161,  L.  R.  1  C.  P.  186,  14  L.  T.  N.  S.  102,  14  Week.  Rep. 
371. 
Payment  to  agent  other  than  by  cash. 

Cited  in  Hurley  v.  Watson,  68  Mich.  531,  3G  N.  W.  726,  holding  that  Avhere  one 
rents  a  house  to  the  agent  of  a  coal  firm  and  applies  the  rent  in  payment  of  coal 
purchased  through  the  agent  unless  the  dealings  are  ratified  he  is  not  discharged 
from  payment  to  the  firm:  Paul  v.  Grimm,  165  Pa.  139,  44  Am.  St.  Rep.  648,  35 
W.  N.  C.  451,  30  Atl.  721,  25  Pittsb.  L.  J.  N.  S.  243,  holding  that  an  attorney 
in  fact  authorized  to  sell  lands,  make  such  terms  as  to  him  shall  seem  meet  and 
collect  all  moneys  due  is  not  authorized  to  accept  as  payment  anything  other 
than  money;  Jones  v.  ..Etna  Ins.  Co.  Fed.  Cas.  No.  7,453,  holding  that  an  in- 
surance agent  keeping  a  running  account  with  his  company  may  credit  the  com- 
pany for  premiums  as  against  himself,  the  actual  payment  however  having  been 
the  offset  of  a  debt  due  a  personal  creditor. 

Cited  in  note  in  14  L.R.A.  234,  on  agent's  power  to  use  principal's  property  for 
payment  of  own  debt. 

Cited  in  Benjamin,  Sales  5th  ed.  792,  on  necessity  that  payment  to  agent  be  in 
money  in  usual  course  of  business;  2  Mechem,  Sales,  1249,  on  agent's  right  to  re- 
ceive nothing  but  money  in  payment. 
New  trial. 

Cited  in  Bunnell  v.  Greathead,  49  Barb.  106,  holding  that  where  real  question 
involved  in  action  has  not  been  presented,  or  determined,  verdict  will  be  set  aside; 
Coyle  v.  Brooklyn,  53  Barb.  41  (dissenting  opinion),  on  duty  of  court  to  set 
aside  the  verdict  and  order  a  new  trial  where  there  is  an  error  through  mistake 
or  inadvertence. 
—  Error  in  taking  case  from  jury. 

Cited  in  Reed  v.  Weldon,  12  N.  B.  460,  holding  that  where  by  consent  of  counsel 
a  verdict  was  taken,  a  new  trial  will  not  be  granted  on  the  ground  that  the  ques- 
tion had  not  been  left  to  the  jury. 
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21  E.  R.  C.  39,  VALPY  v.  OAKELEY,  16  Jur.  38,  20  L.  J.  Q.  B.  N.  S.  380,  16 

Q.   B.   941. 
Payniciit  of  debt   by   note  or  bill. 

Cited  in  Dille  v.  White,  132  Iowa,  327,  10  L.R.A.(N.S.)  510,  109  N.  W.  909, 
liolding  that  it  maj^  be  shown  by  evidence  that  intention  of  parties  was  that  note 
given  for  debt  was  given  and  received  in  cancellation  of  debt;  Renald  v.  Walker, 
8  U.  C.  C.  P.  37,  holding  that  during  the  currency  of  a  draft  given  for  storage 
the  warehousemen  had  no  lion  on  the  grain,  tliough  the  firm  giving  the  draft  liad 
become  insolvent. 

Cited  in  note  in  10  L.R.A.  (N.S.)  512,  519,  on  efl'ect  of  transfer,  witliout  indorse- 
ment, of  worthless  check  or  note  to  third  person. 

—  Revivor   of   debt   on   dishonor. 

Cited  with  special  approval  in  Griffiths  v.  Perry,  28  L.  J.  Q.  B.  X.  S.  204,  1  El.  & 
El.  680,  5  Jur.  X.  S.  1076,  holding  that  in  a  sale  and  part  delivery  of  a  quantity 
of  iron  paid  for  by  a  draft,  the  lien  of  the  vendors  on  the  undelivered  portion, 
revived  when  the  draft  was  dishonored. 

Cited  in  Dows  v.  Swett,  134  Mass.  140,  45  Am.  Rep.  310,  holding  that  where  a 
note  of  a  third  person  is  given  by  a  creditor,  and  wliich  he  guarantees,  in  extin- 
guishment of  his  debt,  if  the  note  is  not  paid  at  maturity  the  debt  is  not  extin- 
guished. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  2  Mechem,  Sales,  1374,  on  measure  of  damages  for  buyer's  breach  of 
contract  where  goods  have  not  been  delivered;  2  ^lechem.  Sales,  1405,  on  measure 
of  damages  for  seller's  breach  of  contract. 
Measure  of  damages  for  refusal  to  accept  and  pay  for  goods  sold. 

Cited  in  Acme  Food  Co.  v.  Older,  64  W.  Va.  255,  17  L.R.A. (N.S.)  807,  61 
S.  E.  235,  holding  that  where  the  vendee  rescinded  his  contract  and  refused  to 
accept  the  goods,  the  measure  of  damages  is  the  difference  between  the  market 
value  and  contract  price  at  the  time  and  place  of  delivery ;  Moore  v.  Logan,  5  U. 
C.  C.  P.  294,  holding  that  where  vendor  delivered  125  cords  of  wood,  on  a  contract 
for  sale  of  500  cords  to  be  paid  for  as  delivered,  and  the  vendee  refused  to  pay 
for  wood  delivered  or  accept  the  balance,  the  measure  of  damages  is  the  difference 
between  market  value  and  contract  price  at  time  and  place  of  delivery. 

—  For  failure  to  honor  note  or  bill  given  in  payment. 

Cited  in  Tufts  v.  Bennett,  163  Mass.  398,  40  X.  E.  172,  holding  that  in  an  action 
for  breach  of  contract  of  sale,  payment  to  be  made  by  honoring  draft  and  giving 
notes,  no  draft  being  honored  or  notes  given,  the  measure  of  damages  is  the 
difference  between  market  value  and  contract  price;  Moses  v.  Rasin,  14  Fed.  772, 
liolding  that  where  vendees  had  given  notes  in  payment  which  vendors  had  dis- 
counte<l  to  third  parties,  upon  failure  of  vendors  to  deliver  goods  and  vendees  to 
pay  notes,  the  measure  of  damages  is  difference  between  market  value  and  con- 
tract price  of  goods  at  time  and  place  of  delivery. 
Right  to  reclaim  goods  on  insolvency  of  buyer. 

Cited  in  McElwee  v.  Metropolitan  Lumber  Co.  16  C.  C.  A.  232,  37  U.  S.  App. 
260,  69  Fed.  302,  holding  that  in  a  contract  for  sale  of  lumber  left  in  possession 
of  the  seller,  where  the  buyer  gave  notes  in  payment  but  which  notes  were  not 
honored  at  maturity  but  a  renewal  was  requested,  the  lien  revested  upon  such 
renewal,  the  lien  being  a  condition  of  the  renewal;  Hamburger  v.  Rodman,  9 
Daly,  93,  holding  that  upon  sale  of  goods  on  credit,  delivering  of  part  of  goods 
docs  not  prevent  lien  of  seller  for  price  attaching  to  part  remaining  in  possession, 
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upon  buyer  bocomiiif?  insolvent ;  Sihaeltle  v.  Ilencdict,  1  Disney  (Ohio)  445, 
lioldinp  tliat  right  of  stoppage  in  transitu  exists  in  favor  of  unjjaid  vendor,  who 
lias  not  waived  his  privilege,  at  any  time  before  actual  delivery,  in  case  of  insol- 
vency of  vendee  existing;  Troop  v.  Hart,  7  Can.  S.  C.  512,  holding  that  a  vendor 
Avho  accepts  a  bill  or  note  in  paj-ment  of  goods  sold  may,  upon  the  insolvency  of 
the  vendee,  keep  possession  of  the  goods  until  the  bill  or  note  is  paid  to  himself 
or  the  holder  of  the  paper;  Ex  parte  Chalmers,  L.  E.  8  Ch.  289,  42  L.  J.  Bankr. 
X.  S.  37,  28  L.  T.  X.  S.  325,  21  Week.  Rep.  349,  holding  that  where  a  contract  is 
made  for  the  sale  and  monthly  delivery  of  bleacliing- powder  and  payment  to  be 
made  for  each  delivery  within  certain  days,  upon  the  insolvency  of  the  vendee  the 
vendor  may  refuse  to  deliver  more  goods  until  paid  for  those  already  delivered 
and  to  be  delivered. 

Cited  in  2  Mechem,  Sales,  1283,  on  effect  of  taking  note  or  giving  receipted  bill 
on  revival  of  lien  by  buyer's  insolvency;   2  Mechem,  Sales,   1282,  on  revival  of 
seller's  lien  on  insolvency  of  buyer  before  compliance  Avith  delivery  order. 
—  Chattel  purchased  through  fraud. 

Cited  in  Hurd  v.  Bickford,  85  Me.  217,  35  Am.  St.  Rep.  353,  27  Atl.  107,  holding 
that  wliere   one   fraudulently   purchased   a  horse   and   subsequently   sold   it  to   a 
creditor  in   discharge  of  a  debt,  the  original  vendor  may  reclaim  the  horse  on 
discovery  of  the  fraud  though  the  last  purchaser  was  innocent. 
Mutual  right  of  parties  on  brcacli  of  contract. 

Cited  in  Bond  v.  Treahey,  37  U.  C.  Q.  B.  360,  on  liability  of  contractor  as 
released  by  default  of  other  party. 

21  E.  R.  C.  48,  CAMIDGE  v.  ALLEXBY,  6  Barn.  &  C.  373,  9  Dowl.  &  R.  391, 

5  L.  J.  K.  B.  X.  S.  95,  30  Revised  Rep.  358. 
Bill  or  note  as  payment. 

Cited  in  Pope  v.  Tunstall,  2  Ark.  209,  holding  that  express  agreement  to  take 
bill  or  note  for  amount  of  debt  is  absolute  payment  or  extinguishment  of  debts 
and  leaves  creditor  to  remedy  on  instrument:  Wade  v.  Staunton,  5  How.  (Miss.) 
631,  holding  that  the  taking  of  a,  bill  of  excliange  with  the  agreement  to  collect 
and  apply  on  a  note  is  not  a  taking  in  payment  of  the  note  and  does  not  discharge 
the  debt;  Jaffrey  v.  Cornish,  10  X.  H.  505,  holding  that  a  negotiable  promissory 
note  given  to  a  town  in  payment  of  taxes  does  not  discharge  them;  Barnet  v. 
Smith,  30  X.  H.  256,  64  Am.  Dec.  29,  holding  that  a  check  given  for  a  note  and 
orally  accepted  by  the  bank  is  not  payment  for  the  note  iinless  so  agreed  or  cashed 
by  the  bank;  Bantz  v.  Basnett,  12  W.  Va.  772,  holding  that  where  debtor  gi\es 
in  payment  of  a  note  some  cash,  an  obligation  of  a  third  party  and  a  new  note 
and  secures  a  release  of  the  note,  such  new  note  is  a  sufficient  consideration  for  the 
discharge  of  the  old  debt;  Redpath  v.  Kolfage,  16  U.  C.  Q.  B.  433,  holding  tliat 
where  a  creditor  at  the  time  the  goods  were  sold  took  a  check  as  cash  in  payment, 
he  thereby  discharges  the  debtor;  Foster  v.  Swasey,  2  Woodb.  &  M.  217,  Fed. 
Cas.  Xo.  4,984,  on  discharge  of  debt  by  note  given  at  time  debt  was  incurred; 
McLeod  V.  Xew  Brunswick  R.  Co.  5  Can.  S.  C.  281  (dissenting  opinion),  on  lia- 
bility of  a  debtor  who  delivers  a  draft  in  payment  of  the  debt. 

Cited  in  1  Beach,  Contr.  455,  on  payment  by  bill  or  note;  2  Morse,  Banks  4ili 
ed.  792,  on  payment  of  checks  in  forged  paper  or  counterfeit  coin. 

Distinguished  in  March  v.  Thorburn,  Xew  Foundl.  Rep.  (1884-96)  357,  holding 
freighter  not  discharged  under  charter  party  where  his  agent  gave  a  bill  instead 
of  cash  which  owner  did  not  clearly  take  as  payment. 
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—  EflFect  of  dishonor  or  insolvency  of  maker. 

Cited  in  Van  \Yart  v.  Hopkins,  5  La.  Ann.  2GG,  holding  that  debtor  paying  by 
the  bill  of  a  third  party  was  discharged  upon  the  release  by  the  creditor  of  the 
acceptor  of  the  bill  after  dishonor;  Darnell  v.  Morehouse,  36  How.  Pr.  511,  hold- 
ing that  in  a  sale  for  cash  and  a  payment  by  a  draft  on  a  third  person,  does  not 
discharge  the  buyer  of  his  obligation  to  pay,  where  the  draft  is  subsequently  dis- 
honored; Bicknall  v.  Waterman,  5  R.  I.  43,  holding  that  on  sale  in  which  the 
seller  agreed  to  take  certain  notes  in  exchange  the  fact  that  the  maker  of  one 
of  the  notes  had  failed  at  the  time  of  the  exchange  is  no  defense,  there  being  no 
fraud  or  warranty  as  to  maker's  solvency. 

—  Right  of  seller  to  return  bill  or  note. 

Cited  in  Sebastian  May  Co.  v.  Codd,  77  Md.  293,  26  Atl.  316,  holding  that  where 
buyer  of  chattels  gave  a  note  on  a  firm  which  he  knew  at  the  time  to  be  insolvent, 
the  vendor  is  not  obliged  to  keep  the  note  in  payment  for  the  goods. 

Distinguished  in  Fisher  v.  Rieman,  12  Md.  497,  holding  that  where  a  bill  and 
note  broker  in  the  regular  course  of  business  sells  a  bill  for  cash  and  not  to  ex- 
tinguish a  debt,  and  the  bill  is  a  forgery  of  which  fact  he  is  innocent,  the  buyer 
cannot  recover  of  the  seller  the  jiurchase  money. 

—  Third  person's  note. 

Cited  in  Frisbie  v.  Earned,  21  Wend.  450,  on  the  satisfaction  of  a  debt  by  a 
note  of  a  third  person. 
Bank  or  circulating  notes  as  payment. 

Cited  in  Corbit  v.  Bank  of  Smyrna,  2  Har.  (Del.)  235,  30  Am.  Dec.  G35,  holding 
that  if  bank  notes  are  passed  in  payment  of  antecedent  debt,  there  is  no  implied 
agreement  to  take  them  as  money ;  Johnson  v.  Titus,  2  Hill,  606,  on  sufficiency  of 
payment  in  worthless  or  depreciated  paper;  Scruggs  v.  Gass,  8  Yerg.  175,  29  Am. 
Dec.  114;  Bayard  v.  Shunk,  1  Watts.  &  S.  92,  37  Am.  Dec.  441,— holding  that 
where  a  debtor  pays  in  bank  notes  which  are  received  as  cash,  though  they  are 
valueless  at  the  time  by  reason  of  previous  failure  of  the  bank,  the  debt  is  dis- 
charged; Licli field  Union  v.  Greene,  26  L.  J.  Exch.  N.  S.  ]40,  1  Hurlst.  «fc  N. 
884,  3  Jur.  N.  S.  247,  5  Week.  Rep.  370,  holding  that  where  guardians  of  the 
poor  drew  orders  on  the  treasurer  of  the  poor-law  board  and  accepted  at  the  time 
cash  and  bank  notes  on  the  treasurer's  own  bank,  the  sureties  on  the  treasurer's 
bond  will  be  discharged,  the  notes  having  been  taken  as  money. 

—  As  money. 

Cited  in  Klauber  v.  BiggerstaflF,  47  Wis.  551,  32  Am.  Rep.  773,  3  N.  W*.  357, 
on  banknotes  as  "currency;"  Latham  v.  United  States,  1  Ct.  CI.  149,  holding  that 
a  contract  for  the  erection  of  United  States  buildings  and  payment  to  be  made 
in  "good  and  lawful  money  of  the  coin  of  the  United  States"  is  lawfully  dis- 
charged upon  payment  by  the  Treasurer  of  the  United  States  in  treasury  notes, 
though  they  are  then  worth  only  forty-two  cents  on  the  dollar  of  the  value  of 
gold  coin;  Re  Cypress  Election,  8  Manitoba  L.  Rep.  581,  holding  that  security 
for  costs  given  in  notes  on  chartered  banks  is  not  sufficient  under  a  law  that  de- 
mands the  security  shall  be  in  "current  money  of  Canada." 

—  Right   to  return   counterfeit. 

Cited  in  Thomas  v.  Todd,  6  Hill,  340,  holding  that  where  a  debtor  innocently 
gave  a  counterfeit  bill  which  was  returned  to  him  within  a  reasonable  time  by 
the  creditor,  the  debtor  is  still  liable  to  the  amount  of  the  counterfeit  bill. 
Liability  of  transferrer  of  worthless  bill  or   note. 

Cited  in  Hewitt  v.  Waterman,  3  La.   Ann.  710,  holding  that  where  one  for  a 
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consideration  transfers,  without  endorsement,  a  bill,  knowing  it  to  be  of  no  value, 
the  transferee  being  innocent,  he  will  be  obliged  to  repay  the  money  received; 
Foster  v.  Swasey,  2  Woodb.  &  M.  217,  Fed.  Gas.  No.  4,984,  holding  transfer  with- 
out indorsement  to  be  some  evidence  of  sale  without  recourse. 

Cited  in  note  in  10  L.R.A.(N.S.)    528,  on  effect  of  transfer,  without  indorse- 
ment, of  worthless  check,  or  note  of  third  person. 
Necessity  or  excuse  for  failure  to  give  notice  of  dishonor  of  bill  or  note. 

Cited  in  Moses  v.  Ela,  43  N.  H.  557,  82  Am.  Dec.  175,  holding  that  where  an 
indorser  of  a  note  takes  a  mortgage  on  all  the  property  of  the  maker  to  secure 
the  note,  the  maker  is  still  bound  to  pay  the  note  and  the  indorser  is  entitled 
to  notice  of  dishonor;  Sussex  Bank  v.  Baldwin,  17  N.  J.  L.  487,  holding  that  a 
letter  from  the  indorser  of  a  note  stating  the  maker  was  unable  to  pay  and 
asking  for  an  extension  of  time  will  not  relieve  the  payee  of  the  duty  of  giving 
the  indorser  notice  of  dishonor;  Shipman  v.  Cook,  16  N.  J.  Eq.  251,  holding  that 
where  a  mortgagor  indorses  the  note  of  a  third  person  in  payment  on  the  bond, 
the  neglect  of  the  mortgagee  to  give  notice  of  dishonor  discharges  the  indorser; 
Foote  v.  Brown,  2  McLean,  369,  Fed.  Cas.  No.  4,909,  holding  that  where  the 
guarantor  of  a  note  left  with  the  payee  certain  drafts  as  collateral  for  their 
guaranty,  and  the  payee  failed  to  give  notice  of  the  dishonor  of  the  drafts,  it 
was  such  ijegligence  as  discharged  the  guarantor;  Conn  v.  Merchants'  Bank,  30 
U.  C.  C.  P.  380,  holding  that  where  one  deposited  with  a  bank,  bank  notes  of 
an  insolvent  bank,  of  which  fact  he  was  innocent  and  the  notes  were  placed  to 
his  credit,  and  later  the  bank  charged  them  to  his  account  instead  of  giving 
notice  of  dishonor,  the  bank  was  held  liable;  Sparrow  v.  Boutin,  Newfoundl. 
Rep.  (1854-64)  172,  holding  that  where  the  buyer  gave  an  order  on  a  third 
person,  which  order  was  dishonored,  the  drawee  having  nothing,  notice  of  dis- 
honor was  not  necessary  between  the  original  parties  to  the  order. 
Diligence  in  presenting  bill  or  note. 

Cited  in  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  24  Hun,  241,  holding  bank 
liable  which  received  draft  in  discharge  of  an  indebtedness  sent  it  to  another 
bank  for  collection  which  failed  to  present  it  on  the  day  it  was  received  and 
on  the  following  day  it  was  dishonored  the  drawee  having  failed  that  day ;  Car- 
roll V.  Sweet,  9  Misc.  382,  30  N.  Y.  Supp.  204,  holding  that  indorser  of  check 
is  discharged  from  liability  where  holder  fails  to  present  it  for  payment  or  pro- 
test; Merritt  v.  Todd,  23  N.  Y.  28,  80  Am.  Dec.  243  (dissenting  opinion),  on 
time  to  present  or  put  into  circulation  a  note  or  bill  of  exchange  in  order  to 
charge  the  indorser  of  the  note  or  drawer  of  the  bill. 

Cited  in  2  Morse,  Banks,  4th  ed.   757,  on   necessity  for  presentment  at  some 
time  before  suit  against  drawer. 
Diligence   in  returning  valueless  bank  bills   or  notes. 

Cited  in  Wingate  v.  Neidlinger,  50  Ind.  520,  holding  that  where  a  vendor 
accepted  a  fifty  dollar  bill  which  was  counterfeit,  and  failed  to  offer  to  return 
it  from  February  to  August  he  was  negligent;  Frontier  Bank  v.  Morse,  22  Me. 
88,  38  Am.  Dec.  284,  holding  that  where  a  bank  for  its  convenience  made  an 
exchange  of  bills  of  small  denomination  for  some  of  larger  wliich  were  payable 
by  a  bank  insolvent  at  the  time  and  the  bills  were  immediately  forwarded,  the 
loss  must  be  borne  by  the  person  exchanging  with  the  bank ;  Atwood  v.  Corn- 
wall, 28  Mich.  336,  15  Am.  Rep.  219,  holding  that  taker  of  counterfeit  money 
must  use  due  diligence  to  ascertain  its  character  and  to  notify  giver;  to  entitle 
him  to  recover  its  value. 
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Ladies  and  delay  of  holder  as  defense  to  bill  or  note. 

Cited  in  Sweet  v.  Southworth,  125  Mass.  417,  holding  tliat  wlicre  vendees 
paid  for  a  bill  of  goods  by  a  note  of  a  third  person  indorsed  by  them,  and  the 
agent  of  the  vendors  lost  the  note  and  failed  to  notify  tlie  vendees  for  four 
month,  the  neglect  of  the  agent  made  tlie  note  tlie  vendors'  and  operated  as  a 
satisfaction  of  their  demand. 

Discharge  of  debt  by  delay  in  presentment  and   demand  of  bill  or  note 
given  payment. 

Cited  in  Daniels  v.  Kyle,  5  Ga.  245,  holding  that  where  indorsees  of  a  check 
drawn  upon  a  bank  solvent  at  date  of  check  and  in  which  the  drawers  had 
suliicient  money  to  cover  check,  failed  to  present  check  for  two  and  one-half 
months  thereafter  and  at  which  time  bank  became  insolvent,  they  were  negligent 
and  the  drawer's  obligation  was  extinguished;  Simons  v.  Steele,  36  N.  H.  73, 
liolding  that  failure  of  demand  on  absolute  guarantor  does  not  necessarily  re- 
lease liim  but  may  be  shown  in  evidence  as  lack  of  diligence  on  part  of  holder 
of  instrument;  Smith  v.  Miller,  43  N.  Y.  171,  3  Am.  Rep.  690,  holding  that 
where  a  check  was  given  in  payment  of  a  debt  which  would  have  been  cashed  on 
tlie  day  it  was  drawn,  but  on  which  payment  was  refused  the  day  following,  the 
delay  of  the  payee  was  laclies;  Betterton  v.  Roope,  3  Lea,  215,  3  Am.  Rep.  033, 
holding  that  where  a  debtor  endorses  a  draft  on  a  third  person  in  payment, 
which  is  not  presented  at  maturity  by  the  creditor  and  shortly  after  the  third 
party  becomes  insolvent,  there  was  such  neglect  as  discharged  the  debtor;  Torrey 
V.  Baxter,  13  Vt.  452,  holding  that  where  a  firm  gave  their  creditor  tlie  note 
of  a  third  person,  which  they  guaranteed,  and  after  dissolution  asked  for  a 
return  of  the  note  giving  a  new  one  on  the  firm  which  could  not  be  enforced 
against  the  maker,  unless  tlie  creditor  is  guilty  of  laches  the  firm  is  not  thereby 
discharged. 

Distinguished  in  Leeds  &  C.  Bank  v.  Walker,  L.  R.  11  Q.  B.  Div.  84,  52  L.  J. 
Q.  B.  N.  S.  590,  47  J.  P.  502,  holding  that  where  one  gives  a  forged  Bank  of 
England  note  in  payment  of  a  debt  it  does  not  discharge  the  debt  thougli  the 
creditor  was  negligent  in  giving  notice  of  its  dishonor. 

21  E.  R.  C.  60,  SKYRING  v.  GREENWOOD,  4  Barn.  &  C.  281,  28  Revised  Rep. 

264,  6  Dowl.  &  R.  401,  1  Car.  &  P.  517. 
Waiver  of  claim  by  inaction  or  silence. 

Cited  in  Fulton  Ins.  Co.  v.  Goodman,  32  Ala.  108,  holding  that  where  the 
mortgagors  of  a  sunken  vessel  make  an  oiler  to  abandon,  and  the  underwriters 
knowing  of  the  mortgage  make  no  objection,  and  later  the  mortgagees  assent 
to  the  abandonment,  while  the  vessel  is  at  the  disposal  of  the  underwriters,  they 
will  not  be  allowed  to  object  to  the  abandonment  on  the  grounds  of  want  of 
authority  on  part  of  mortgagor  to  make  it;  Kenneth  v.  South  Carolina  R.  Co. 
15  Rich.  L.  284,  98  Am.  Dec.  382,  holding  tliat  no  recovery  can  be  had  for  excess 
of  freight  rates  wliere  payment  was  made  after  goods  were  carried  and  without 
objection. 
—  Claim   for   money   ovei-paid. 

Cited  in  Greenland  v.  Weeks,  49  N.  IT.  472,  holding  that  wliere  selectmen 
acting  as  town  agents  paid  out  for  recruits  more  money  than  the  town  was 
autiiorized  to  expend  and  the  town  afterwards  with  knowledge  assents  to  the 
acts  of  the  selectmen,  it  cannot  then  recover  from  the  selectmen  the  sums  paid 
in  excess  of  the  town's  authority;  Bend  v.  Iloyt,  13  Pet.  263,  10  L.  ed.  154, 
holding   tliat   where  a   merchant  by   mistake  paid  customs  on   goods  which   were 
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not  subject  to  duty,  and  failed  to  bring  suit  for  recovery  of  money  so  paid  for 
over  a  year,  lie  was  guilty  of  negligence  such  as  would  release  the  collector. 
Waivor  of  mistake. 

Cited  in  (Jrynu'S  v.  Sanders,  i)3  U.  S.  do,  23  L.  ed.  798,  holding  that  where  one 
brought  action  to  rescind  a  contract  for  sale  of  mining  property  on  the  ground 
of  mistake  of  fact  as  to  location  and  description  of  property  but  after  knowledge 
of  mistake  continues  for  some  time  to  treat  the  property  as  his  own  he  will  be 
held  to  have  waived  the  objection  and  will  be  bound  by  the  contract. 
Pa.vincnt  or  settloiiicnt  under  mistake  of  law. 

C  ited  in  Bond  v.  Coats,  16  Ind.  202,  holding  that  one  hiring  a  mule,  which 
througli  no  fault  of  his  died,  and  who  then  promised  to  pay  the  owner  the  full 
value,  will  not  be  relieved  of  his  promise  because  he  was  mistaken  in  his  rights. 

Distinguished  in  Daniell  v.  Sinclair,  18  E.  R.  C.  144,  L.  R.  6  App.  Gas.  181, 
50  L.  J.  P.  C.  N;  S.  50,  44  L.  T.  N.  S.  257,  29  Week.  Rep.  569,  holding  that  where 
compound  interest  has  been  paid  through  mistake  of  law  as  to  legal  interpreta- 
tion of  mortgage  deed,  the  account  may  be  reopened  and  the  sum  so  overpaid 
returned. 
—  Oflicial  pa.vments  or  settlements. 

Cited  in  Skinner  v.  Franklin  County,  3  Pa.  Co.  Ct.  424,  on  the  right  of  a 
county  oflicer  to  recover  where  through  mistake  of  law  he  received  less  than 
entitled  to.  under  an  act  afterwards  declared  unconstitutional;  Haldimand  County 
V.  Martin,  19  U.  C.  Q.  B.  178,  on  the  right  of  a  municipal  corporation  to  recover 
of  a  public  officer,  fees  paid  in  excess  of  statutory  allowance. 
Payment   or   settlements   under   mistake   of   fact. 

Cited  in  Ludlam's  Estate,  3  Clark  (Pa.)  332,  holding  that  executor  is  not 
estopped  from  denying  claim  of  legatee  where  through  mistake,  he  had  promised 
to  pay  sum  supposed  by  him  to  be  due  legatee;  Davis  v.  Newman,  2  Rob.  (Va.) 
664,  40  Am.  Dec.  764,  holding  that  where  an  executor  through  a  mistake  of  fact 
as  to  the  extent  of  the  assets  of  the  testator  overpaid  the  legatees  he  cannot 
subsequently  recover  back  the  sums  so  overpaid;  Gallego  v.  Atty-Gen.  3  Leigh, 
450,  24  Am.  Dec.  650,  on  right  of  executor  to  recover  from  overpaid  legatee: 
Campbell  v.  Kitchen,  12  C.  L.  R.  (Austr.)  515,  holding  that  a  re-opening  of 
accounts  and  a  re-payment  of  moneys  which  have  been  voluntarily  paid  will  not 
be  decreed,  although  the  money  was  paid  under  a  mistake  of  fact;  Nightingale 
V.  Bank  of  Montreal,  26  U.  C.  C.  P.  74,  holding  that  where  the  payee  of  a  note 
placed  it  in  a  bank  for  collection  in  which  the  maker  had  an  account  and  on 
day  of  maturity  the  bank  debited  the  maker's  account  and  credited  the  payee's 
account  also  making  entry  of  the  amount  in  payee's  pass  book,  but  subsequently 
found  that  maker  had  overdrawn  his  account,  they  will  be  held  to  have  paid  the 
note  and  payee  can  collect  amount  of  them. 

Cited  in  notes  in  11  Eng.  Rul.  Cas.  93,  on  estoppel  by  conduct;  15  Eng.  Rul. 
Cas.  326,  on  right  of  tenant  paying  property  tax  to  recover  amount  thereof  from 
landlord  after  paying  rent  in  full. 

Cited  in  Keener,  Quasi-Contr.  73,  on  effect  of  laches  in  asserting  claim  in 
money  paid  under  mistake;  1  Morse,  Banks,  4th  ed.  542,  on  liability  of  bank 
in  case  of  mistake  in  pass  books. 

Distinguished  in  Ludlam's  Estate,  1  Pars.  Sel.  Eq.  Cas.  116,  holding  that  where 
an  executor  through  mistake  of  fact  overcharged  himself  to  the  benefit  of  a 
legatee,  in  an  action  by  the  legatee  to  secure  jiayment  of  the  sum  the  executor 
may  in  a  court  of  equity  show  that  the  overcharge  was  in  fact  a  mistake. 
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Payment  of  disputed  claim. 

Cited  in  Misener  v.  Gaston,  Russell    (N.  S.)    125,  holding  that  partner  wlio 
pays  over  sum  of  mone}'  in  dispute  to  copartner  upon  dissolution,  cannot  recover 
it  back. 
Who  may  not  recover  profits  or  damages. 

Cited  in  Paup  v.  Mingo,  4  Leigh,  163,  liolding  tliat  negroes,  recovering  freedom 
by  suit  in  forma  pauperis,  cannot  recover  profits  or  damages. 

21  E.  R.  C.  68,  COCKS  v.  MASTERjVIAN,  9  Barn.  &  C.  902,  S  L.  J.  K.  B.  X.  S. 

77,  4  Mann.  &  R.  676,  33  Revised  Rep.  365. 
Right  of  transferer  to  prompt  notice  of  forgery  of  paper  and   claim  of 

repayment. 

Cited  in  Rick  v.  Kelly,  30  Pa.  527,  holding  that  in  a  sale  of  notes  on  which 
were  forged  endorsements,  the  purchasers  will  be  denied  recovery  of  money  paid, 
where  they  failed  to  give  notice  of  forgery  within  reasonable  time  after  dis- 
covery; Rex  V.  Bank  of  Montreal,  11  Ont.  L.  Rep.  595  (affirming  10  Ont.  L.  Rep. 
117),  holding  that  in  case  of  mere  forgeries  there  is  no  necessity  of  giving  notice 
of  dishonor  in  case  payment  was  refused;  Ryan  v.  Bank  of  Montreal,  14  Ont. 
App.  Rep.  533,  on  liability  of  one  to  give  notice  of  forgery  of  bill  or  draft; 
Imperial  Bank  v.  Bank  of  Hamilton,  31  Can.  S.  C.  344,  on  negligence  in  making 
demand  for  repayment  in  case  of  forgery;  London  &  R.  P.  Bank  v.  Bank  of 
Liverpool,  21  E.  R.  C.  73,  65  L.  J.  Q.  B.  X.  S.  80,  73  L.  T.  X.  S.  473,  [1896] 
1  Q.  B.  7,  holding  that  where  a  bank  as  holder  of  a  draft  on  which  are  forgeries, 
presents  it  for  payment  to  the  drawee  and  neither  knowing  of  the  forgeries  it  is 
paid,  but  a  long  time  subsequent  the  drawee  discovers  the  fraud  and  notifies  the 
former  holder,  the  drawee  cannot  recover  the  amount  paid  on  the  draft. 
Recovery  of  erroneoiis  payments  on  bills  or  notes. 

Cited  in  Hull  v.  Bank  of  South  Carolina,  Dud.  L.  259,  holding  that  payee  of 
check  is  not  responsible  to  bank  for  amount  of  it  paid  to  him  without  fraud  on 
liis  part,  although  payment  was  made  under  mistake;  Clark  v.  Eckroyd,  12  Ont. 
App.  Rep.  425,  liolding  that  where  merchants,  having  ordered  three  consignments 
of  goods,  one  of  which  was  lost  in  transportation,  and  in  paying  draft  of  con- 
signor paid  for  all  three,  they  were  not  bound  to  know  that  one  was  lost  and 
might  recover  amount  overpaid ;  Xightingale  v.  Bank  of  Montreal,  26  U.  C.  C.  P. 
74,  holding  that  where  payee  of  note  placed  it  in  a  bank  for  collection  in  which 
the  maker  had  an  account,  and  on  the  day  of  maturity  the  bank  debited  the 
maker's  account  and  credited  the  payee's  account  and  on  the  following-  day  made 
an  entry  of  the  amount  in  the  payee's  pass  book,  on  subsequently  learning  that 
the  maker's  account  has  been  overdrawn  the  bank  cannot  withhold  payment  of 
the  sum  so  credited. 

Cited  in  Keener,  Quaai-Contr.  66,  on  legal  title  to  money  paid  imder  mistake 
being  in  payee. 

Distinguished  in  Durrant  v.  Ecclesiastical  Comrs.  L.  R.  6  Q.  B.  Div.  234,  50 
L.  J.  Q.  B.  X.  S.  30,  44  L.  T.  X.  S.  348,  29  Week.  Rep.  443,  45  J.  P.  270,  holding 
that  a  tenant  paying  title  rent-charge  in  excess  of  the  amount  due  is  under  no 
duty  to  the  owner  of  the  titles  to  discover  the  mistake,  and  his  failure  is  not 
a  laches  as  will  preclude  him  from  recovering  the  amount  so  paid  in  excess. 

Right  of  drawee  to  recovery  of  money  paid  on  forged  draft. 

Cited  in  United  States  v.  Xational  Exch.  Bank,  214  U.  S.  302,  53  L.  ed.  1006, 
29  Sup.  Ct.  Rep.  665,  16  Ann.  Cas.  1184,  holding  that  United  States  can  recover 
from  bank  presenting  pension  checks  to  and  receiving  monej-  therefor  from  sub- 
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treasury,  where  names  of  payees  have  been  forged;  Ellis  v.  Ohio  Life  Ins.  &  T. 
Co.  4  Ohio  St.  628,  64  Am.  Dec.  610,  holding  that  drawee  of  bill  must  know 
handwriting  of  drawer  and  must  stand  loss  where  he  negligently  accepts  forged 
papers;  Bank  of  Hamilton  v.  Imperial  Bank,  27  Ont.  App.  Rep.  590  (affirming  31 
Ont.  Rep.  100),  holding  that  bank  which  paid  "marked"  check  that  had  been 
altered  after  "marking"  to  defendant  bank,  was  entitled  to  recover  back  excess 
over  original  amount;  Bank  of  Montreal  v.  R.  38  Can.  S.  C.  258  (affirming  11 
Ont.  L.  Rep.  595,  which  affirmed  10  Ont.  L.  Rep.  117),  holding  that  where  a 
government  clerk  forged  checks  on  the  Bank  of  Montreal,  the  Government's 
hanker,  and  deposited  them  in  other  banks  to  liis  credit,  wliich  checks  were  paid 
by  the  Bank  of  Montreal  and  debited  against  the  Government,  the  Crown  can 
collect  the  amount  so  debited  by  the  bank. 

Cited  in  note  in  10  L.R.A.  (N.S.)  64,  on  right  of  drawee  to  recover  money  paid 
on  forged  check  or  draft. 

Distinguished  in  Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230,  holding  that 
where  the  drawees  of  a  draft,  forged  only  in  the  body,  were  not  negligent  in 
discovery  of  forgery  and  gave  notice  of  forgery  as  soon  as  discovered,  they  are 
entitled  to  recover  back  the  money  paid;  National  Park  Bank  v.  Ninth  Nat. 
Bank,  7  Abb.  Pr.  N.  S.  120,  55  Barb.  87,  holding  drawee  could  recover  amount 
over  original  amount,  but  not  more,  on  a  raised  and  forged  bill  whicli  it  had 
paid;  Imperial  Bank  v.  Bank  of  Hamilton  [1003]  A.  C.  49,  87  L.  T.  N.  S.  457, 
51  Week.  Rep.  289,  72  L.  J.  P.  C.  N.  S.  1,  19  Times  L.  R.  56  (affirming  27  Ont. 
App.  Rep.  590),  holding  where  a  certified  check  for  $5  fraudulently  raised  to 
$500  is  cashed  by  the  bank  on  which  it  is  drawn  but  the  forgery  is  not  discovered 
until  the  next  day,  the  failure  of  the  bank  to  give  notice  of  forgery  on  day  of 
presentation  will  not  preclude  them  from  right  of  recovery  of  the  $495  the  check 
not  having  been  dishonored;  Leeds  &  C.  Bank  v.  Walker,  L.  R.  11  Q.  B.  Div. 
84,  52  L.  J.  Q.  B.  N.  S.  590,  47  J.  P.  502,  holding  that  where  a  bank  paid  a 
Bank  of  England  note,  which  was  altered  in  number  and  date,  and  discovered  the 
forgery  some  time  subsequent,  their  failure  to  give  notice  to  the  prior  holder  on 
the  day  the  note  was  presented,  will  not  preclude  them  from  recovering  the 
amount  so  paid. 

Disapproved  in  Goddard  v.  Merchants'  Bank,  2  Sandf.  247,  holding  that  where 
a  third  person  pays  a  dishonored  draft  without  seeing  it  and  on  the  statement 
of  the  payee's  agent  that  he  has  a  genuine  draft,  for  the  honor  of  the  drawer, 
and  before  the  agent  pays  the  sum  to  his  principal,  gives  notice  of  the  forgery 
of  the  draft,  he  may  recover  back  the  amoimt  so  paid;  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287,  holding  drawees  not  defeated  from  recovering  where  they 
paid  holder's  agent  but  failed  to  give  notice  till  some  time  after  discovery  of 
forgery. 
Estoppel  of  drawee  to  deny  drawer's  signature  after  payment. 

Cited  in  Ellis  v,  Ohio  L.  Ins.  &  T.  Co.  1  Handy  (Ohio)  97,  holding  that  where 
draft  was  paid  by  the  drawee  which  was  afterward  discovered  to  be  a  forgery, 
he  was  estopped  from  denying  the  genuineness  of  the  drawer's  signature;  Scott 
V.  Bank  of  New  Brunswick,  31  N.  B.  21,  holding  that  where  person  whose  name 
was  forged  concealed  forgery  for  number  of  years  bank  which  paid  deposit  re- 
ceipt was  not  liable  to  him  thereon. 
Right  to  prompt  notice  of  dishonor  of  bilL 

Cited  in  Dominion  Bank  v.  Union  Bank,  40  Can.  S.  C.  366  (dissenting  opinion), 
on  the  right  of  a  liolder  of  a  bill  to  be  notified  of  its  dishonor  on  tlie  day  it 
falls  due. 
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■21  E.  R.  C.  73,  LONDON  &  R.  P.  BANK  v.  BANK  OF  LIVERP0<3L,  65  L.  J. 

Q.  B.  N.  S.  80,  73  L.  T.  N.  S.  473,  [1806]  1  Q.  B.  7. 
Hight  to   immediate   notice   of  dishonor  of  check. 

Cited  in  Rex  v.  Bank  of  Montreal,  10  Ont.  L.  Rep.  117,  holding  that  rules  as  to 
notice  established  in  regard  to  genuine  bills  and  notes  are  inapplicable  to  case 
of  mere  forgeries. 

Distinguished  in  Imperial  Bank  v.  Bank  of  Hamilton  [1903]  A.  C.  49,  72  L. 
J.  P.  C.  N.  S.  1,  87  L.  T.  N.  S.  457,  51  Week.  Rep.  28!),  19  Times  L.  R.  56, 
holding  where  a  certified  check  for  $5  fraudulently  raised  to  $500  is  cashed  by 
the  bank  on  which  it  is  drawn  but  the  forgery  not  discovered  until  the  next  day. 
tiie  failure  of  the  bank  to  give  notice  of  forgery  on  day  of  presentation  will  not 
preclude  them  from  right  of  recovery  of  the  $495  the  check  not  having  been 
dishonored. 
Endor-sement  as  guarantee  of  validity  of  check. 

Cited  in  Crocker-Woolwerth  Nat.  Bank  v.  Nevada  Bank,  139  Cal.  564,  63 
L.R.A.  245,  96  Am.  St.  Rep.  169,  73  Pac.  456,  holding  that  bank  which  receives 
from  customer  check  drawn  by  one  bank  upon  another,  amount  of  wliich  has  been 
raised,  and  endorses  it  '"pay  only  through  clearing  house"  is  liolder  for  collection 
and  not  liable  as  endorser;  Rex  v.  Bank  of  Montreal,  11  Ont.  L.  Rep.  595,  holding 
that  third  party  banks  could  not  be  held  to  have  warranted  genuineness  of 
forged  checks  merely  by  demanding  payment  of  them  without  endorsing  them; 
Imperial  Bank  v.  Bank  of  Hamilton,  31  Can.  S.  C.  344  (affirming  27  Ont.  App. 
590,  which  affirmed  31  Ont.  Rep.  100),  holding  that  bank  which  paid  "marked" 
check  that  had  been  raised  after  marking,  to  defendant  bank,  was  entitled  to 
recover  back  excess  over  original  amount. 

Disapproved  in  L'nion  Bank  v.  Dominion  Bank,  17  ^lanitoba  L.  Rep.  08,  holding 
that  where  a  bank  endorsed  a  check  which  contained  a  forgery  they  will  be  held 
liable  for  the  amount  paid  for  the  check,  and  estopped  to  deny  tliat  the  check 
was  what  it  purported  to  be  or  that  they  were  the  lawful  holders. 

21  E.  R.  C.  81,  LECHMERE  v.  LECHMERE,  Cas.  t.  Talb.  80,  3  P.  Wms.  211, 
2  Eq.  Cas.  Abr.  31,  pi.  42;  2  Eq.  Cas.  Abr.  258,  pi.  12;  2  Eq.  Cas.  Abr.  462, 
pi.  17;  2  Eq.  Cas.  Abr.  501,  pi.  35. 
Wliat  constitutes  a  gift. 

Cited  in  note  in  26  L.R.A.  308,  on  gift  by  promissory  note. 
P^quitable  enforcement   of  voluntary   agreement   or   settlement. 

(  ited  in  Horn  v.  Gartman,  1  Fla.  73,  liolding  that  a  gift  to  donee's  son-in-law 
is  not  void  for  want  of  consideration;  Camming  v.  Gumming,  3  Ga.  460,  on  the 
rule  that  equity  will  enforce  executed  voluntary  agreements  but  not  such  as  are 
executory;  Burtn  v.  Winthrop,  1  Johns.  Ch.  329,  holding  that  equity  Avill  decree 
performance  of  a  voluntary  executed  agreement  enforcing  the  equitable  interest 
tliuugli  no  consideration  appears;  Duvoll  v.  Wilson,  9  Barb.  487,  on  carrying  out 
performance  of  a  trust  in  favor  of  mere  volunteer  by  courts  of  equity;  Learn  v. 
Laufer,  19  Pa.  Dist.  R.  526,  holding  that  gift  to  child  in  shape  of  bond,  is  good 
against  donor,  even  though  he  afterwards  seeks  to  revoke  it;  Dennison  v.  Goeh- 
ring,  7  Pa.  175,  47  Am.  Dec.  505,  holding  that  an  executed  voluntary  trust  in 
favor  of  children  of  trustor  will  be  enforced  against  trustee;  Neves  v.  Scott,  Fed. 
Cas.  No.  10,L34,  holding  lliat  equity  will  not  enforce  an  executory  agreement 
with  respect  to  distribution  of  property  of  husband  and  wife,  in  favor  of  lieira 
of  husband,  thev  being  volunteers. 
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—  Against  executor  or  administrator  of  promisor. 

Cited  in  Gordon  v.  Small,  53  Md.  550,  holding  that  a  trust  bond  voluntarily 
given  for  benefit  of  another  can  be  enforced  against  executor  or  administrator. 
Enforcement    of    agreement    in    favor   of    beneficiary    who    was    stranger 
thereto. 

Cited  in  Rodney  v.  Shankland,  1  Del.  Ch.  35,  12  Am.  Dec.  70,  holding  that 
where  first  mortgagee  pending  litigation  agreed  with  mortgagees  subsequent  to 
second  mortgagee  to  pay  second  mortgage  and  remove  his  mortgage  provided  he 
be  allowed  to  purchase  certain  land  of  mortgagor  at  sheriff  sale,  he  became 
trustee  for  second  mortgagee,  and  latter  has  remedy  in  equity;  Kimborough  v. 
Davis,  16  N.  C.  (1  Dev.  Eq.)  71,  enforcing  an  executory  contract  by  husband 
before  marriage  and  in  consideration  thereof  to  make  provision  for  illegitimate 
son;  Smith  v.  Smith,  30  Ga.  184,  91  Am.  Dec.  761,  granting  specific  performance 
of  a  voluntary  agreement  in  favor  of  minor  cliildren  against  adult  brother  where 
agreement  purports  to  be  under  seal. 
Priorities  in  respect  to  voluntary  deeds  or  bonds  and  other  debts. 

Cited  in  Candor's  Appeal,  27  Pa.  119;  Isenhart  v.  Brown,  2  Edw.  Ch.  341, — 
on  rule  that  voluntary  bonds  without  consideration  are  good  against  tlie  ex- 
ecutor being  prior  to  legacies  but  subsequent  to  simple  debts;.  Bank  of  State  v. 
Mitchell.  Rice,  Eq.  389,  on  postponement  of  voluntary  bond  to  rights  of  simple 
contract  creditors;  Berg  v.  Radcliff,  6  Johns.  Ch.  302,  on  rule  that  a  voluntary 
bond  is  good  against  an  executor  or  administrator  but  must  be  paid  subsequent 
to  claims  of  creditors;  Stephens  v.  Harris,  41  N.  C.  (6  Ired.  Eq.)  57;  Hawkins 
V.  Alston,  39  N.  C.  (4  Ired.  Eq. )  137, — holding  that  a  voluntary  conveyance  is 
binding  between  the  parties  but  cannot  stand  before  other  debts  arising  from 
contracts  for  value;  Carter  v.  King,  11  Rich.  L.  125,  holding  a  sealed  instrument 
in  nature  of  a  single  bill  may  be  postponed  in  the  distribution  of  assets,  to  debts 
founded  on  valuable  consideration  on  a  showing  of  entire  lack  of  consideration. 
Enforcement  of  executory  contract  by  volunteer. 

Cited  in  Neves  v.  Scott,  Fed.  Cas.  No.  10,134,  holding  that  volunteer,  or  one 
who  is  not  within  influence  of  consideration  of  executory  contract  cannot  main- 
tain bill  to  enforce  its  performance. 
Priority  of  contract  debts  of  decedent. 

Cited  in  Morrow  v.  Morrow,  -2  Tenn.  Ch.  549,  holding  that  the  right  of  a 
surety  against  principal  will  take  precedence  of  debts  incurred  under  principal's 
will. 

Equitable  performance  of  that  whicli  ought  to  be  done. 

Cited  in  White  v.  Hart,  1  Yeates,  221,  holding  that  where  husband  before  mar- 
riage covenants  with  intended  wife  that  she  may  dispose  of  her  lands  by  will, 
and  she  devises  them  during  coverture,  this  shall  operate  as  good  appointment 
and  her  heir  at  law  shall  be  bound  without  legal  estate  being  vested  in  trustee: 
Jackson  ex  dem.  Rensselaer  County  v.  Bull,  1  Johns.  Cas.  81,  holding  that  con- 
tract for  sale  made  under  statute  providing  that  conveyance  shall  be  made  im- 
mediately is  prior  to  any  conveyance  made  between  time  of  contract  and  deed 
the  deed  relating  back  to  time  of  contract;  Taylor  v.  James,  4  Desauss.  Eq.  1, 
holding  it  to  be  immaterial  whether  a  paper  was  a  conveyance  of  land  or  an 
agreement  to  convey,  since,  when  for  a  valuable  consideration,  equity  will  look 
upon  it  as  done. 
Equitable  conversion. 

Cited  in  Williams's  Case,  3  Bland,  Ch.   ISG,  as  an  illustration  of  an  exercise 
Notes  on  E.  R.  C— 127. 
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of  the  owiuTsliip  incident  to  conversion;  Smith  v.  McCrary,  38  N.  C.  (3  Ired. 
Eq.)  204,  holding  that  where  the  devisee  of  personalty  and  proceeds  of  sale  of 
realty,  to  take  after  a  life  estate,  dies,  before  life  tenant  such  devise  is  a  vested 
interest  in  personalty  and  goes  to  his  personal  representative. 

Cited  in  note  in  7  Eng.  Rul.  Cas.  20,  on  equitable  conversion  of  realty  into 
personalty,  and  vice  versa. 

Distinguislied  in  Nash  v.  Nash,  2  N.  C.    (1   Hayw.)    228,  holding  doctrine  of 
conversion  inapplicable  to  fix  status  of  legacy  where  there  is  no  dispute  between 
heirs  and  personal  representative  of  deceased  legatee. 
—  Direction  to  sell  or  change  in  specie. 

Cited  in  Turner  v.  Davis,  41  Ark.  270,  holding  that  in  a  joint  conveyance  of 
land  in  trust  for  sale  conveyance  and  division  no  such  legal  interest  remained 
in  the  cestui  que  trust  as  is  subject  to  attachment  for  debts  the  land  being  equi- 
tably converted  into  money;  Samuel  v.  Samuel,  4  B.  Mon.  245,  holding  that 
where  trustee  holds  land  to  be  sold,  having  discretion  as  to  time  of  sale,  the  land 
may  be  regarded  as  land  imtil  actually  sold;  Hurtt  v.  Fisher,  1  Harr.  &  G.  88, 
on  jconversion  of  lands  into  personalty  where  they  are  devised  to  be  sold  or  re- 
turned in  money;  Holland  v.  Cruft,  3  Gray,  162,  holding  that  where  real  estate 
is  specifically  devised  with  authority  in  executor  to  sell  and  reinvest  in  person- 
alty, the  interest  converted  into  personalty  will  remain  subject  to  same  disposi- 
tion as  of  the  realty  in  absence  of  contrary  intent  of  testator;  New  York  L. 
Ins.  &  T.  Co.  V.  Hoyt,  31  App.  Div.  84,  52  N.  Y.  Supp.  819,  on  equitable  con- 
version to  effectuate  a  neglected  trust. 
^  Where   trustee   Avith   power   is   also  beneficiary   by   devolution. 

Disapproved  in  Pulteney  v.  Darlington,  7  E.  R.  C.  45,  1  Bro.  Ch.  223,  holding 
that  where  trustee  is  entitled  personally  to  money  left  by  will  to  be  laid  out  in 
land  and  makes  a  will  not  mentioning  such  money,  giving  his  real  and  personal 
property  to  one  devisee  later  making  another  will  giving  realty  to  one  and  per- 
sonalty to  another,  the  trust  money  passes  as  personalty. 

Cited  as  overruled  in  Re  De  Lancey,  L.  R.  4  Exch.  345,  holding  conversion 
never  took  place  where  money  held  by  trustee  to  invest   in   lands   for   himself 
devolved  successively  on  a  cotrustee  as  heir  and  then  on  another  who  renounced 
it  as  money. 
Disability  of  trustee  to  injuriously  affect  rights  under  the  trust. 

Cited  in  Cowling  v.  Douglass,  4  Ala.  206,  holding  the  trustees  by  delaying  to 
do  their  duty  under  trust  cannot  effect  or  prejudice  the  rights  of  cestui  que 
trust;  White  v.  Prentiss,  3  T.  B.  Mon.  449,  as  proving  that  the  rule  that  the 
action  of  trustee  cannot  prejudice  right  of  beneficiary  applies  only  to  dealings 
between  trustee  and  beneficiary  or  persons  dealing  witli  trustee  in  his  trust 
capacity;  Ludlow  v.  Simond,  2  Cai.  Cas.  1,  2  Am.  Dec.  291,  liolding  consignee 
who  as  trustee  was  to  sell  and  account  worked  discharge  of  a  surety  for  his 
accounting  by  neglect  to  perform  the  principal  agreement  as  made  whereby  lia- 
bility was  prolonged;  Williamson  v.  Buchannan,  2  Overt.  278,  holding  surveyor 
who  is  public  trustee  cannot  by  neglect  injure  third  person;  Pinson  v.  Ivey,  1 
Yerg.  296,  holding  that  the  state  of  North  Carolina  became  trustee  with  respect 
to  state  land  held  to  be  granted  to  soldiers  for  services  and  a  grant  of  an  un- 
claimed portion  due  to  defendant  to  a  university  was  inconsistent  with  states 
dutj'  as  trustee;  Morrill  v.  American  Reserve  Bond  Co.  151  Fed.  305,  holding 
that  state  treasurer  is  trustee  of  securities  placed  by  corporation  to  secure  per- 
formance of  contracts  and  a  suit  will  lie  in  favor  of  creditors  to  compel  treasurer 
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to  turn  thorn  over  to  receiver  of  corporation  for  distribution  as  assets  for  benelit 
of  such  creditors. 

—  Adverse  possession  against  trustee. 

Cited  in  Unangst  v.  Shortz,  5  Whart.  50C,  holding  that  an  action  of  trespass 
brought  by  trustee  against  members  of  societj",  the  cestuis  que  trust,  is  proper 
and  not  to  the  prejudice  of  the  cestuis  que  trust;  Adamson  v.  Adamson,  28 
Grant,  Ch.  (U.  C.)  221,  holding  that  failure  of  trustee  to  oust  adverse  claimant 
during  life  of  life  tenant  cannot  afl'ect  rights  of  remainderman  against  wliom 
limitations  run  only  from  termination  of  life  tenancy. 
Satisfaction  of  trust  or  settlement. 

Cited  in  Arthur  v.  Arthur,  10  Barb.  9,  on  the  satisfaction  by  descent  of  a  por- 
tion secured  by  settlement;  Goodfellow  v.  Robertson,  18  Grant,  Ch.  (U.  C.)  572, 
holding  tliat  where  trust  money  was  invested  in  land  with  money  of  trustee  and 
trustee  devised  the  land  to  wife  and  son  of  beneficiary  such  devise  is  not  a  satis- 
faction of  the  trust;  Sowden  v.  Sowden,  21  E.  R.  C.  93,  1  Bro.  Ch.  582, 
1  Cox,  Ch.  Cas.  165,  holding  that  wliere  a  person  covenanted  to  pay  money  to 
trustees  to  be  laid  out  in  purchase  of  lands,  a  purchase  by  the  covenantor  per- 
sonally and  not  through  trustees  was  subject  to  trust. 

—  Performance  pro  tanto. 

Cited  in  Gilliam  v.  Chancellor,  4.3  Miss.  437,  5  Am.  Rep.  498,  holding  that  if 
the  thing  done  can  be  taken  to  be  a  part  performance  of  obligation  the  presump- 
tion against  satisfaction  will  be  overcome  in  favor  of  a  pro  tanto  performance. 

Distinguished  in  Weston  v.  Johnson,  48  Ind.  1,  where  pro  tanto  rule  was  held 
inapplicable  in  case  of  devise  of  lands. 

21  E.  R.  C.  93,  SOWDEX  v.  SOWDEX,  1  Bro.  Ch.  582,  1  Cox,  Ch.  Cas.  165. 
Satisfaction  of  trust  or  settlement  by  equivalent  act. 

Cited  in  Arthur  v.  Arthur,  10  Barb.  9,  on  satisfaction  of  a  trust  to  pay  money 
to  trustee  to  lay  out  in  purchase  of  land,  by  a  personal  purchase  of  land  having 
no  connection  with  trustees. 
Constructive  or  resulting  trust. 

Cited  in  Goodfellow  v.  Robertson,  18  Grant,  Ch.  (U.  C.)  572,  holding  that 
money  in  the  hands  of  one  person  belonging  to  another  used  in  purchase  of  land 
may  be  traced  to  the  land. 

Cited  in  1  Beach,  Trusts,  326,  on  resulting  trust  from  purchase  by  trustees. 
.\dmissibility  of  parol  evidence  to  establish  a  trust  in  lands. 

Cited  in  PoAvell  v.  Monson  &  B.  Mfg.  Co.  3  Mason,  347,  Fed.  Cas.  No.  11,356, 
holding  parol  evidence  admissible  to  show  that  purchase  in  name  of  one  was  a 
joint  purchase,  creating  a  trust  for  a  moiety  in  favor  of  one  whose  name  did 
not  appear. 

21  E.  R.  C.  100,  CADELL  v.  PALMER,  10  Bing.  140,  7  Bligh,  N.  R.  202,  1  Clark 
&  F.  372,  36  Revised  Rep.  128,  3  Moore  &  S.  571,  affirming  the  decision  of 
the  Court  of  Chancery,  reported  in  5  L.  J.  Ch.  113,  1  Sim.  173. 
Perpetuities. 

Cited  in  Re  Walkerly,  108  Cal.  627,  49  Am.  St.  Rep.  97,  41  Pac.  772,  holding 
the  common  law  rule  as  to  perpetuities  applies  to  executory  devises  springing 
and  shifting  uses  and  trusts  of  both  real  and  personal  property  and  every  gift 
by  will  or  otherwise  must  be  within  the  limits  of  the  rule;  Brattle  Square  Church 
V.  Grant,  3  Gray,  142,  63  Am.  Dec.  725,  liolding  tliat  because  of  the  tendency  of 
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executory  devises  to  perpetuities,  the  rule  has  been  established  that  any  limi- 
tation by  way  of  executory  devise  that  may  not  take  efl'ect  witliin  a  life  in  being 
or  lives  in  being  and  twenty-one  years  or  in  case  of  a  child  en  ventre  sa  mere, 
twenty-one  years  and  nine  months  is  void  for  remoteness;  ^^'illiams  v.  Williams, 
8  N.  Y.  525,  on  the  common  law  of  England  on  perpetuities  in  land  and  the 
period  allowable:  Morris  v.  Fisher,  8  Pa.  Dist.  R.  161,  as  supplying  the  finishing 
touches  to  the  judge  made  rule  against  perpetuties;  Ferguson  v.  Ferguson,  2  Can. 
S.  C.  497  (affirming  a  decision  which  reversed  39  U.  C.  Q.  B.  232),  on  the  settled 
rule  that  vesting  must  of  necessity  occur  within  the  period  of  twenty-one  years 
after  lives  in  being;  Fonseca  v.  Jones,  21  Manitoba  L.  Rep.  108,  holding  tliat  possi- 
i)ility  of  i)ower  in  deed  of  settlement  being  at  some  future  time  exercised  so  as  to 
infringe  rule  against  perpetuities  does  not  make  power  itself  void  where  it  may  be 
exercised  in  unobjectionable  manner;  Meyers  v.  Hamilton  Provident  &  Ix)an  Co.  19 
Ont.  Rep.  358,  holding  it  too  remote  where  sale  might  by  terms  of  will  take 
place  three  j'ears  after  majority  of  child  of  the  life  on  which  estate  was  limited: 
•Re  Ashforth  [1905]  1  Ch.  535,  74  L.  J.  Ch.  N.  S.  361,  53  Week.  Rep.  328,  92 
L.  T.  N.  S.  534,  21  Times  L.  R.  329,  on  adaptation  of  the  rule  by  courts  to  meet 
new  limitations  devised  by  conveyancers. 

Cited  in  note  in  10  Eng.  Rul.  Cas.  817,  on  the  rule  against  perpetuities. 
Cited  in  Freund,  Police  P.  372,  on  rule  against  perpetuities;  2  Washburn,  Real 
Prop.  6th  ed.  678.  on  scope  of  rule  against  perpetuities;  Gray,  Perpet.  2d  ed. 
172,  on  validity  of  successive  gifts  to  persons  unborn  provided  their  estates  vest 
within  the  required  limit;  1  Washburn,  Real  Prop.  6th  ed.  347,  on  validity  of 
estate  for  years  to  commence  in  futuro;  Underhill,  Am.  Ed.  Trusts,  68,  on  legality 
of  expressed  object  of  trust. 

—  For   period   in   gross. 

Referred  to  as  leading  case  in  Dungannon  v.  Smitli,  12  Clark  &  F.  546,  10 
Jur.  721  ;  Cole  v.  Sewell,  2  H.  L.  Cas.  186,  12  Jur.  927, — explaining  the  reason 
for  allowing  the  twenty-one  years  in  gross. 

Cited  in  Hayes  v.  Martz,  173  Ind.  279,  89  N.  E.  303,  holding  that  at  common 
law  executory  devise  was  required  to  vest  in  possession  within  life  or  lives  in 
being,  or  within  21  years  and  nine  months  thereafter,  reckoning  from  death  of 
testator;  Middlesex  Bkg.  Co.  v.  Field,  84  Miss.  646,  37  So.  139,  on  the  extension 
of  rule  to  twenty-one  years  in  gross";  Re  Smisson,  79  N.  J.  Eq.  233,  82  Atl.  ()14: 
Keeler  v.  Lauer,  73  Kan.  388,  85  Pac.  541, — holding  that  |)rovision  in  will  that 
trust  is  to  terminate  and  estate  vest  in  beneficiaries  witliin  21  years,  or  within 
common-law  period  does  not  offend  rule  against  perpetuities;  Andrew  v.  New 
York,  Bible  &  Prayerbook  Soc.  4  Sandf.  150,  on  English  rule  that  twenty-one 
years  in  gross  may  be  added  to  lives  in  being;  Becker  v.  Chester,  115  Wis.  90, 
91  N.  W.  87;  Re  Kopm'eier,  113  Wis.  233,  89  N.  W.  134,— holding  suspension  of 
power  of  alienation  for  twenty-one  years  in  gross  was  valid  under  statute  al- 
lowing that  period  after  lives  in  being;  Brown  v.  Brown,  80  Tenn.  277,  6  S.  W'. 
809,  holding  that  limitation  by  way  of  executory  devise  is  good  if  it  must  take 
place  after  life  or  lives  in  being  and  within  21  years  and  fraction  of  another  year 
afterwards;  .McArthur  v.  Scott,  113  U.  S.  340,  28  L.  ed.  1015,  5  Sup.  Ct.  Rep.  652, 
on  the  ruU;  liaving  relation  to  time  and  none  to  persons,  but  distinguishing  the 
statute  of  Ohio  which  limits  the  right  to  suspend  the  vesting  to  person  in  being 
at  making  of  will  or  llie  immediate  issue  of  such  person. 

—  Allowance  of  geslalion   period. 

Referred  to  as  leading  case  in  Cooper  v.  Heatherton,  65  App.  Div.  561,  73 
N.   Y.   Supp.   14.    Holding  that  the  words   "youngest   child"'    in   a   will    iiicluilcs  a 
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child  en  ventre  sa  mere  at  time  of  death  of  testator  so  as  to  l)rin<,'  it  into  tin; 
meaning  of  tlie  rule  ajiainst  perpetuities. 

Cited  in  Villar  v.  Gibley  L1!H17]  A.  C.  ]3n,  1  B.  K.  C.  .^)6S,  7G  L.  J.  Ch.  N.  S. 
339,  96  L.  T.  N.  S.  .'511,  23  Times  L.  R.  392,  holding  that  tliere  is  no  fixed  rule 
of  construction  which  compels  court  to  hold  tliat  child  was  horn  in  lifetime  of 
testator  because  it  was  at  that  time  en  ventre  sa  mere;  Rolfe  &  R.  Asylum  v. 
Lefebre,  09  N.  H.  238,  45  Atl.  1087,  on  the  allowance  of  the  additional  period  of 
nine  months  in  the  absence  of  any  gestation ;  Tollemache  v.  Coventry,  2  Clark, 
&  F.  611,  8  Bligli,  N.  R.  547,  on  restriction  to  actual  eases  of  gestation  of  the 
addition  of  months  to  the  term  in  gross  and  distinguishing  limitation  over  on 
a  contingency  which  could  never  occur  before  twenty-three  or  twenty-four. 

Citetl  in  Gray,  Perpet.  2d  ed.  150-154,  185,  189,  190,  on  validity  of  suspension 
of  alienation  for  life  or  lives  in  being  and  twenty-one  years  and  the  fraction  al- 
lowed for  gestation  thereafter. 

—i  Lives  on  which  limitation  may  be  based. 

Cited  in  Russ  v.  Russ,  9  Fla.  105,  holding  that  "heirs  of  their  body"  meant 
children  and  that  a  limitation  over  on  failure  of  issue  was  not  remote;  ^ladisoii 
V.  Larmon,  170  111.  65,  62  Am.  St.  Rep.  356,  48  N.  E.  556,  holding  that  an  ex- 
ecutory devise  to  take  effect  on  the  death  of  seventeen  persons  in  esse,  the  chil- 
dren and  grandchildren  of  testator,  is  not  remote;  Towle  v.  Doe,  97  Me.  427,  54 
Atl.  1072,  holding  a  trust  by  way  of  remainder  for  use  of  man  and  his  children 
void  for  remoteness  where  it  did  not  appear  that  only  those  cliildren  in  esse  at 
death  of  testator  were  intended  to  be  included;  Lorillard  v.  Coster,  5  Paige,  172, 
liolding  that  an  executory  devise  in  trust  to  nephews  and  nieces,  for  their  use  until 
death  of  survivor  of  them  is  not  void  for  remoteness  where  it  applies  to  only 
those  nephews  and  nieces,  in  esse  at  time  of  vesting  of  estate. 

The  decision  of  the  Court  of  Chancery  was  cited  in  Hill  v.  Hill,  4  Barb.  419, 
holding  that  in  a  devise  vesting  property  "on  a  failure  of  lawful  issue,"  the  quoted 
words  imply  an  indefinite  failure  of  issue  when  unexplained  and  as  such  avoid  the 
devise. 
—  Time  from  which  period  is  reckoned. 

Cited   in   Penfield  v.  Tower,   1   N.   D.  216,  46   N.   W.   413,   holding  trust  void 
because  tied  up  for  an  excessive  period  reckoned  from  lives  in  being  at  death  of 
testator. 
Validity  of  trust  for  accumulation. 

Cited  in  Toms  v.  Williams,  41  Mich,  552,  2  N.  W.  814,  holding  that  where  a 
devise  covering  an  estate  leased   with   a  clause  for  removal  for  forty  years  on 
condition   expressed,   with   provision   that   certain   amount   of  rents  be   set  aside 
each  year  to  i)ay  incumbrances  such  accumulation  is  not  void  for  remoteness. 
Remote  executory  devise  void  in  whole  or  in  part. 

Cited  in  St.  Amour  v.  Rivard,  2  Mich.  294,  holding  that  an  executory  devise 
extending  beyond  the  limits  of  the  rule  of  perpetuities  is  void  in  toto  and  not 
merely  as  to  the  excess;  Edgerly  v.  Barker,  66  N.  H.  434,  28  L.R.A.  328,  31 
Atl.  900,  holding  a  suspension  till  certain  grandchildren  were  forty  years  old 
was  void  as  to  tlie  last  nineteen  years  and  the  estate  vested  at  the  end  of 
twenty-one. 

Implied  conditions  against  alienation  or  use  of  estate. 

The  decision  of  the  Court  of  Chancery  was  cited  in  Lampert  v.  Haydel,  2 
L.R.A.  113,  9  S.  W.  780,  on  implied  intention  against  anticipation. 
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Chancellor  as  only  law  lord  in  House  of  Lords  in   1698. 

Cited  in  Gra\',   Perpet.  2d  fd.   14.5,  on  Chancellor  as  only  law  lord  in  House 
of  Lords  in  1G9S. 
Correction  of  obvious  mistake  in  will. 

The  decision  of  the  Court  of  Chancery  was  cited  in  Campbell  v.  Imperial  Loan 
Co.  18  Manitoba  L.  Rep.  144,  holding  that  a  court  will  correct  an  obvious  mis- 
take in  a  will. 

lilffect  of  specifying  use  of  real  estate  in  devise  to  religious  society. 

Cited  in  note  in  11  L.R.A.{X.S.)  510,  on  effect  of  specifying  use  of  real  estate 
in  devise  to  religious  society. 

21  E.  R.  C.  162,  COLONIAL  BANK  v.  WIIINNEY,  L.  R.  11  App.  Cas.  426,  5G 
L.  J.  Ch.  N.  S.  43,  55  L.  T.  N.  S.   ;5()2,   34  Week.   Rep.   705,  reversing  the 
decision  of  the  Court  of  Appeal,  reported  in  L.  R.  30  Ch.  Div.  261. 
Choses  in  action. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Mulcaliy  v.  Collins,  25  Ont. 
Rep.  241,  holding  that  a  residuary  legacy  is  a  chose  in  action,  being  the  right 
to  have  administration  on  estate  and  is  personal  property  in  nature  of  separate 
estate  of  married  woman  to  the  extent  that  she  might  contract  with  respect 
thereto. 

—  Stocks  and  shares. 

Cited  in  Bradford  Bkg.  Co.  v.  Briggs,  L.  R.  12  App.  Cas.  29,  56  L.  J.  Cii. 
N.  S.  364,  56  L.  T.  N.  S.  62,  35  Week.  Rep.  521,  on  the  point  that  stock  certifi- 
cates in  the  hands  of  shareholders  are  evidences  of  title  by  which  he  is  enabled 
to  deal  with  his  property  interest,  thereby  evidenced  as  with  other  personal 
property. 

—  Arising-  ex  delicto. 

Cited  in  McCormack  v.  Toronto  R.  W.  Co.  13  Ont.  L.  Rep.  656,  7  A.  &  E. 
Ann.  Cas.  500,  holding  that  a  right  to  damages  arising  ex  delicto  is  a  cliose 
in  action  though  not  assignable;  Dawson  v.  Great  Northern  &  C.  R.  Co.  [1904] 
1  K.  B.  277,  73  L.  J.  K.  B.  174,  08  J.  P.  214,  90  L.  T.  N.  S.  20,  20  Times  L.  R. 
87,  on  the  expressions  of  the  Lord  Justices  approving  the  point  that  a  right  to 
damages  for  tort  may  be  a  legal  chose  in  action,  and  the  over  ruling  of  the 
decision  by  the  House  of  Lords,  destroying  the  force  of  the  expressions  in  the 
cited  case. 
Assignability  of  choses. 

Cited  in  Kirkpatrick  v.  McNamee,  36  Can.  S.  C.  152,  on  assignments  oper- 
ative to  transfer  all  substantial  rights  but  not  actionable  rights. 

Cited   in  notes   in  67   L.R.A.   658,  on  validity  of  pledge  or   other  transfer   of 
stock   when  not  made  in   books  of  corporation,  as  against   attachments,   execu- 
tions, or  subsequent  transfers;   5  E.  R.  C.   180,  on  what  constitutes  an  assign- 
ment of  certificate  of  stock. 
Ciift  cau.sa  mortis  of  a  movable. 

Cited  in  Sinnot  v.  Hibernia  Nat.  Bank,  105  La.  705,  30  So.  233,  holding  tliat 
there   can   be   no   legal   manual   gift   cau.sa   mortis   of   a    movable   wliether    it   be 
corporeal  or  incorporeal  movable. 
A.ssignee's  right  to  sue  in  his  own  name. 

Cited  in  Laidiaw  v.  O'Connor,  23  Ont.  Rep.  696,  holding  that  an  assignment 
of  a  claim  for  negligence  to  plaintiff  did  not  by  virtue  of  statute  give  him 
risrlit  to  sue  thereon  in  his  own  name. 
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••Hoputctl  ownership"  of  goods  williin  bankruptcy  act. 

Cited  in  Shanuan  v.  Mason  [1S99]  2  Q.  B.  679,  69  L.  J.  Q.  B.  N.  S.  3,  81  L.  T. 
N.  S.  485,  48  Week.  Rep.  142,  16  Times  L.  R.  11,  7  Manson,  19,  holding  as  to 
display  stands  left  in  possession  of  a  tradesman  for  display  purposes,  it  was  a 
question  of  fact  whether  they  were  "in  the  poaession"  of  him  "in  his  trade  or 
business"  under  such  circumstances  that  he  was  "reputed  owner  thereof." 

Cited  in  note  in  4  E.  R.  C.  61,  62,  on  reputed  ownership  of  bankrupt's  prop- 
erty. 

Title  of  trustees  in  insolvency. 

Cited  in  O'Deady  v.  :\rcLoughlan,  Newfoundl.  Rep.   (1884-96)   457,  holding  that 
trustees  in  insolvency  take  no  greater  estate  than  that  vested  in  insolvent. 
floods  of  "trader." 

Criticized   in  Ex  parte  Nottingham  &  N.  Bank,  L.  R.   15  Q.  B.  Div.  441,   54 
L.   J.  Q.  B.  N.  S.  601,  2  Morrell,   131,  distinguishing  between  goods  in  posses- 
sion "as  a  trader"  and  goods  or  debts  "in  the  course  of  trade  or  business." 
Decision  of  all  points  presented  to  court. 

Cited  in  Milnes  v.  Huddersfield,  L.  R.  11  App.  Cas.  511,  56  L.  J.  Q.  B.  N.  S. 
1,  55  L.  T.  N.  S.  617,  34  Week.  Rep.  761,  50  J.  P.  676,  on  the  desirability  of 
deciding  all  of  several  points  arising,  any  one  of  which  is  decisive  of  the  ac- 
tion. 
Presentation  of  stock  certificate  for  registration  of  transfer. 

Cited  in  Rainford  v.  Keith  [1905]  1  Ch.  296,  74  L.  J.  Ch.  N.  S.  156,  92 
L.  T.  N.  S.  49,  21  Times  L.  R.  160,  12  Manson,  162,  construing  the  note  in  a 
stock  certificate  requiring  presentation  of  certificate  for  registration  of  transfer 
as  not  being  a  guarantee  that  registration  would  not  be  made  without  presenta- 
tion of  certificate  but  as  notice  that  company  could  not  be  compelled  to  regis- 
ter transfer  without  presentation. 

21  E.  R.  C.  185,  TOBIN  v.  REG.  16  C.  B.  N.  S.  310,  10  Jur.  N.  S.  1029,  33  L.  J. 

C.  P.  N.  S.  199,  10  L.  T.  N.  S.  762,  12  Week.  Rep.  838. 
Liability  of  crown  to  suit  based  on  consent. 

Cited  in  Briggs  v.  The  Upper  Cedar  Point,  11  Allen,  157,  as  a  case  casting 
doubt  on  the  accuracy  of  the  Year  Books  of  Edw.  III.  and  denying  subject's 
right  to  sue  the  King;  United  States  v.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  1 
Sup.  Ct.  Rep.  240,  on  the  inability  to  maintain  suit  against  the  King  or  Queen 
without  his  or  her  consent;  Canada  C.  R.  Co.  v.  R.  20  Grant,  Ch.  (U.  C.)  273, 
Jiolding  that  the  court  of  chancery  has  jurisdiction  to  make  a  decree  on  a 
l)ill  of  right  against  the  Province  of  Ontario  asking  for  enforcement  of  claim 
by  railway  for  public   lands  set  aside  for  railways. 

Cited  in  note  in  8  E.  R.  C.  273,  on  right  of  Crown  to  name  court  in  which 
jiroceedings  against  it  shall  be  had. 
Liability  of  government  for  acts  of  employees. 

Cited  in  Brown  v.  United  States,  6  Ct.  CI.  171,  holding  that  action  of  claim- 
ants to  recover  of  the  government  their  own  money  unlawfully  withheld  by  its 
officers  is  suit  founded  in  justice  and  in  right;  Quebec  v.  Reg.  2  Can..  Exch.  252, 
holding  that  under  50-51  Vict.  chap.  16,  Crown  is  liable  in  damages  for  death 
on  public  works  resulting  from  negligence  of  officer  or  servant  while  acting 
within  scope  of  employment;  R.  v.  McFarlane,  7  Can.  S.  C.  216,  holding  that 
owner  of  lumber  cannot  by  bill  of  riglit  recover  from  Crown  for  damage  caused 
by   loss   of   lumber   occasioned   by   negligence  of   slide   master   operating   a    slide 
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for  the  government;  Jones  v.  R.  7  Can.  S.  C.  570,  holding  that  the  Crown  can- 
not be  held  liable  for  misrepresentation  of  quantities  in  contract  to  be  per- 
formed by  suppliant,  so  made  by  Crown  commissioner  for  construction  of  rail- 
way; Windsor  &  A.  R.  Co.  v.  Queen  &  W.  C.  R.  Co.  10  Can.  S.  C.  335,  on  the 
rule  that  when  officers  of  Crown  assume  to  act  in  pursuance  of  a  statute  they 
are  not  to  be  regarded  as  acting  in  scope  of  their  duties  as  agents  of  Crown, 
and  an  unlawful  command  of  Crown  is  not  in  law  a  command,  the  Crown  not 
being  able  to  do  wrong. 
Personal  liability  of  agents  of  government. 

Cited  in  Baker  v.  Ranney,  12  Grant,  Ch.  (U.  C.)  228,  holding  that  keeper 
of  slides,  an  agent  of  Crown,  is  liable  for  seizure  of  logs  on  false  pretense  that 
tolls  had  not  been  paid;  Evans  v.  Ross,  10  N.  S.  165,  on  the  rule  that  since 
the  King  can  do  no  wrong  his  agents  are  absolved  from  liability  for  their  act 
when  authorized  by  him;  Boyd  v.  Smith,  4  Can.  Exch.  110,  holding  that  master 
of  slides,  an  officer  of  the  Crown,  is  personally  liable  for  a  wrongful  seizure  of 
lumber  for  collection  of  tolls  supposedly  due. 

Cited  in  note  in  1  E.  R.  C.  816,  817,  on  right  of  action  against  public  officers. 

Distinguished  in  Nireaha  Tamaki  v.  Baker  [1901]  A.  C.  561,  70  L.  J.  P.  C. 
N.  S.  66,  84  L.  T.  N.  S.  033,  17  Times  L.  R.  496,  holding  that  a  land  official 
of  the  Crown  can  be  enjoined  from  seizure  and  sale  of  native  land  under  stat- 
ute when  such  seizure  of  land  not  covered  by  such  statute  and  the  fact  that  he 
is  acting  for  Crown  does  not  justify  his  acts. 
Rights  for  which  petition  of  right  is  open. 

Cited  in  Poirier  v.  Rex,  1  D.  L.  R.  766,  holding  that  petition  of  right  did 
not  lie  for  goods  sold  by  officers  where  such  goods  were  sent  for  inspection 
and  were  rejected  and  owner  failed  to  remove  goods;  Isbester  v.  R.  7  Can.  S.  C. 
606,  on  the  rule  that  petition  of  right  will  not  lie  against  Queen  for  a  wrong 
but  distinguishing  such  cases  from  bill  based  on  contract;  Milner  v.  Luttrell, 
18  N.  B.  87,  on  the  cases  in  which  the  petition  of  right  will  lie,  such  as  resti- 
tution for  property  taken  by  Crown  and  for  claims  arising  on  contract;  Mus- 
koka  Mill  Co.  v.  Queen,  28  Grant,  Ch.  (U.  C.)  563,  holding  that  petition  of 
right  will  not  lie  for  alleged  wrongful  act  of  public  officers  of  department  of 
Ontario,  under  35  Vict.  chap.  12. 

—  Based  on  contract. 

Cited  in  Berlinquet  v.  R.  13  Can.  S.  C.  26,  on  petition  of  right  being  open  to 
rights  based  on  contract;  Thomas  v.  R.  21  E.  R.  C.  202,  44  L.  J.  Q.  B.  N.  S.  9,  L.  R. 
10  Q.  B.  31,  31  L.  T.  N.  S.  439,  23  Week.  Rep.  176,  holding  that  where  Crown  agents 
agreed  to  pay  award  to  inventor  on  performance  of  conditions  precedent,  the  in- 
ventor performing  such  conditions,  a  petition  of  right  will  lie  for  breach  of 
agreement;  Windsor  &  A.  R.  Co.  v.  R.  21  E.  R.  C.  214,  L.  R.  11  App.  Cas.  607. 
51  J.  P.  260,  55  L.  J.  P.  C.  N.  S.  41,  55  L.  T.  N.  S.  271  (extending,  modifying 
and  affirming  10  Can.  S.  C.  335),  holding  Crown  liable  by  petition  of  right  for 
breach  of  contract  of  leasing  certain  branch  of  railroad,  and  later  taking  it 
from  lessee. 

—  For  torts. 

Cited  in  ILalifax  City  R.  Co.  v.  R.  2  Can.  Exch.  433,  holding  that  a  claim 
founded  in  tort  against  tlie  government  tor  appropriation  of  tracks  is  not  a 
subject  for  relief  by  bill  of  rights;  Hall  v.  R.  7  B.  C.  89,  holding  that  a  pe- 
tition of  right  caiincjt  be  based  on  a  refusal  to  sell  government  lands,  such  re- 
fusal,  based    on    grant   to    a    railway,    alleged    to   have   been    illegal ;    Milner    v. 
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Brydges,  18  N.  B.  113,  holding  that  petition  of  right  cannot  be  maintained  to 
recover  unliquidated  damages  for  trespass;  Quebec  v.  R.  24  Can.  S.  C.  420 
(dismissing  appeal  from  2  Can.  Exch.  252),  on  the  rule  that  a  petition  of 
riglit  will  not  lie  as  a  remedy  for  a  tortious  act. 

21  E.  R.  C.  202,  THOMAS  v.  REG.  44  L.  J.  Q.  B.  N.  S.  9,  L.  R.  10  Q.  B.  31, 

31  L.  T.  N.  S.  439,  23  Week.  Rep.  176. 
Claims  enforceable  by  petition  of  riglit. 

Cited  in  Muskoka  Mill  Co.  v.  R.  28  Grant,  Ch.  (U.  C.)  563,  holding  that 
the  words  "and  otherwise"  in  connection  with  "a  payment  of  money  or  dam- 
ages" do  not  create  any  new  rights  with  respect  to  operation  of  petition  of 
right,  but  merely  go  to  the  procedure. 

Cited  in  note  in  1   E.  R.  C.  815,  on  right  of  action  against  public  officers. 

—  Unliquidated  damages  on  eontracl. 

Cited  in  Skelton  v.  New  Foundland,  New  Foundl.  Rep.  (1884-96)  243,  on 
the  consideration  given  to  the  rule  that  petition  of  right  will  lie  for  breacli 
of  contract  resulting  in  unliquidated  damages  by  the  cited  case;  Noble  v.  New 
Foundland,  New  Foundl.  Rep.  (1897-1903)  601,  on  the  rule  that  petition  of 
riglit  will  lie  for  damages  resulting  from  breach  of  contract;  Isbester  v.  R. 
7  Can.  S.  C.  696,  holding  that  contractor  could  recover  from  crown  for  a  delay, 
being  a  breacli  of  contract,  in  delivering  material  for  construction  of  building 
under  contract;  R.  v.  McLeod,  8  Can.  S.  C.  1,  on  recovery  of  damages  from 
breach  of  contract;  Windsor  &  A.  R.  Co.  v.  R.  21  E.  R.  C.  214,  L.  R.  11  App. 
Cas.  607,  51  J.  P.  260,  55  L.  J.  P.  C.  N.  S.  41,  55  L.  T.  N.  S.  271  (modifying 
and  affirming  10  Can.  S.  C.  335),  holding  Crown  liable  for  damages  for  breach 
of  lease  of  branch  of  railway  to  suppliants  for  stipulated  term,  the  measure 
of  damages  fjeing  the  amount  of  loss  caused  by  breacli ;  Evans  v.  Ross,  10  N.  S. 
165,  as  extending  the  operation  of  the  petition  of  riglit  beyond  the  common 
law  in  cases  of  contract. 

—  Claims  based  on   tort. 

Cited  in  Halifax  City  R.  Co.  v.  Reg.  2  Can.  Exch.  433,  holding  that  no  ac- 
tion lies  against  Crown  for  claim  founded  in  tort,  and  only  remedy  was  by 
reference  to  official  arbitrators;  Windsor  &  A.  R.  Co.  v.  Reg.  10  Can.  S.  C.  335, 
holding  that  taking  possession  of  railroad  by  officer  of  Crown,  under  assumed 
autliority  of  act  of  Parliament,  was  tortious  act  for  which  petition  of  right 
would  not  lie;  Jones  v.  R.  7  Can.  S.  C.  570,  holding  that  the  Crown  cannot  be 
held  liable  for  fraud  of  its  agents  in  procuring  a  contract. 

—  Form  and  sufficiency  of  petition  of  right. 

.Cited  in  Peck  v.  R.  1  B.  C.  pt.  2,  p.  11,  holding  that  in  a  claim  for  land  umicr 
a  Crown  grant  a  failure  to  describe  the  land  desired  or  in  some  way  indicate 
location  and  amount  is  fatal  to  the  claim. 

Right  of  Crown  to  name  court  in  which   proceedings  against   it  may   be 
had. 

Cited  in  note  in  8  E.  R.  C.  273,  on   riglit  of  Crown  to  name  court  in  wliicli 
jiroceedings  against  it  shall  be  had. 
Authority   of   agent  of   Crown. 

Cited  in  R.  v.  Henderson,  28  Can.  S.  C.  425,  on  the  question  of  authority  of 
contractor  to  bind  the  Crown  and  whether  such  contract  was  within  the  scope 
of  that  authority. 
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Extent  of  power  of  department  officials  to  bind  Crown. 

Cited  in  Wood  v.  R.  7  Can.  S.  C.  631,  holding  that  the  Department  of  Public 
Works  of  the  Dominion  can  bind  the  Crown  by  contracts  for  work  under  the 
department  there  being  no  legislation  to  the  contrary  and  if  there  has  been 
an  appropriation  for  work  done,  an  executory  contract  not  conforming  to  stat- 
utes as  to  formal  requisites  may  be  enforced  by  bill  of  right  to  extent  of  re- 
covery for  value  of  work  done  thereunder. 
Presumption   that   the  king  can   do   no   wrong. 

Cited  in  Canadian  P.  R.  Co.  v.  Cornwallis,  7  Manitoba  L.  Rep.  1,  on  the 
fiction  of  the  law  that  to  know  of  any  injury  and  to  redress  it  is  inseparable 
in  the  Crown. 

21  E.  R.  C.  214,  WINDSOR  &  A.  R.  CO.  v.  REG.  L.  R.   11  App.  Cas.  607,  .11 

J.  P.  260,  55  L.  J.  P.  C.  N.  S.  41,  55  L.  T.  N.  S.  271. 
Recovery  of  damages  as  compensation  for  breach  of  public  contract. 

Cited  in  Bulmer  v.  R.  3  Can.  Exch.  184,  holding  that  where  government  of 
Canada  entered  into  contract  giving  timber  rights  to  land  subsequently  taken 
from  it,  the  plaintiff  can  only  recover  rents  paid,  and  not  for  expense  incurred 
in  survey,  for  breach  of  contract  caused  by  loss  of  right  of  Canadian  govern- 
ment. 
Wlien  petition  of  right  lies. 

Cited  in  Poirier  v.  Rex,  1  D.  L.  R.  766,  holding  that  only  cases  in  which  pe- 
tition of  right  may  be  brought  for  money  demand,  are  when  property  has  found 
its  way  into  possession  of  Crown. 

Cited  in  notes  in  1  E.  R.  C.  815,  817,  on  right  of  action  against  public 
oflicers;  8  E.  R.  C.  274,  on  right  of  Crown  to  name  court  in  which  proceedings 
against  it  shall  be  had.  * 

—  Petition  of  right  based  on  a  tort. 

Cited  in  McLean  v.  Rex,  38  Can.  S.  C.  542  (dissenting  opinion),  on  petition 
of  right  as  not  lying  because  of  tortious  act  of  official  of  Crown;  Poirier  v. 
Rex.'  13  Can.  Exch.  321,  holding  that  petition  of  right  does  not  lie  to  recover 
for  tortious  act  of  employees  in  service  of  Crown;  Hall  v.  R.  7  B.  C.  8i),  Iiold- 
ing  that  a  petition  of  right  based  on  a  tortious  act  of  Crown  or  its  authorized 
servant  states  no  grounds  of  complaint. 
liiability  of  Crown  for  acts  of  servants  done  within  scope  of  aiitliority. 

Cited  in  McLean  v.  R.  Can.  Rep.  [1908]  A.  C. '232  (dismissing  appeal  from 
38  Can.  S.  C.  542),  on  the  action  of  Crown  servant  in  carrying  out  instruc- 
tions issued  in  belief  that  they  were  witliin  legal  right;  R.  v.  Filion,  24  Can. 
S.  C.  482,  holding  that  the  Crown  is  liable  for  death  caused  by  negligence  of 
its  servants  acting  within  scope  of  employment  by  virtue  of  statute  without 
respect  to  decisions  prior  to  such  statute. 

—  For  breach  of  contract. 

Cited  in  Skelton  v.  Newfoundland,  New  Foundl.  Rep.  (1884-06)  243,  on 
recovery  of  damages  for  breach  of  valid  contract  by  the  Crown;  R.  v.  !Mowat, 
1  Terr.  L.  R.  140,  holding  that  where  servants  of  Crown  failed  to  weigh  iiay 
instead  of  measure  it  as  per  contract,  they  were  guilty  of  such  a  breach  of  con- 
tract as  to  discharge  surety  for  breach  of  contrat  to  supply  hay  to  government. 

Distinguished  in  Brigham  v.  R.  6  Can.  Exch.  414,  holding  tliat  grantee  of 
ferry  rigiits  has  no  action  for  breach  of  grant  where  government  grants  bridge 
and  approach  rights  to  railway  companies  diverting  trallic  from  the  ferry. 
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21   E.  R.  C.  222,  THE  MARIA,  1  W.  Rob.  95. 
Liability  of  ship  owner  for  pilot's  default. 

Cited  in  Smith  v.  Condry,  1  How.  28,  11  L.  ed.  35,  holding  that  under 
English  statutes  master  as  owner  of  vessel  trading  to  or  from  port  of  Liverpool, 
is  not  answerable  for  damages  occasioned  by  fault  of  pilot;  O'Brien  v.  Cunard 
S.  S.  Co.  154  Mass.  272,  13  L.R.A.  329,  28  X.  E.  26G,  on  liability  of  owners  for 
negligence  of  pilot  in  navigating  ship. 

Cited  in  1  Thompson,  X'eg.  585,  on  nonliability  of  employer  for  acts  of  li- 
censed carriers,  drovers,  warehousemen,  watermen,  etc. 

—  Wliere  taking-  of  pilot  is  compulsory. 

Cited  in  Homer  Ramsdell  Transp.  Co.  v.  Compagnie  Generale  Transatlantique, 
G.">  Fed.  845,  holding  that  ship  owner  is  not  liable  at  common  law  for  damage 
caused  by  negligence  of  pilot  compulsorily  employed;  Smith  v.  The  Creole,  4 
Am.  L.  J.  X.  S.  558,  Fed.  Cas.  X'o.  13,032,  holding  that  wrongful  act  of  pilot 
is  not  imputable  to  owners  or  master  of  vessel,  where  he  was  in  charge  under 
compulsory  law;  Homer  Ramsdell  Transp.  Co.  v.  Le  Campagnia  Generale  Trans- 
atlantique, 182  U.  S.  406,  45  L.  ed.  1155,  21  Sup.  Ct.  Rep.  831  (affirming  63 
Fed.  845),  holding  that  in  action  at  common  law  shipowner  is  not  liable  for  in- 
juries inflicted  exclusively  by  negligence  of  pilot;  Smith  v.  The  Creole,  9  Phila. 
Leg.  Int.  74,  Fed.  Cas.  X^o.  13,032,  holding  vessel  not  liable  for  collision  caused 
by  pilot;  Guiterman  v.  Liverpool,  X.  Y.  &  P.  Mail  S.  S.  Co.  9  Daly,  119,  hold- 
ing that  presence  of  pilot  on  board,  even  by  compulsion,  prima  facie  exonerate 
ownei's  from  liability  of  act  of  negligence  in  management  of  vessel;  The  Lotus, 
11  Lower  Can.  Rep.  (Dec.  Des.  Tribunaux)  342,  2  Stuarts  Adm.  Rep.  (Quebec) 
58.  holding  owners  of  ship  not  liable  for  damage  due  to  fault  of  pilot  who  was 
taken  on  board  under  compulsion  of  law;  Lampson  v.  Smith,  8  Lower  Can. 
Rep.  (Dee.  Des.  Tribunaux)  193,  holding  master  of  ship  not  personally  liable 
for  injury  done  by  his  ship  to  property  while  sailing  out  of  harbor  under  man- 
agement of  branch  pilot  taken  on  board  under  statute  imposing  penalty  equal 
to  amount  of  pilotage  should  pilot  not  be  taken;  The  Lion,  L.  R.  2  P.  C.  525, 
G  Moore,  P.  C.  G.  X.  S.  163,  38  L.  J.  Prob.  X.  S.  51,  21  L,  T.  X.  S.  41,  17  Week. 
Rep.  993,  on  principle  exempting  owners  of  ship  from  liability  for  injury 
caused  by  pilot  where  taking  of  pilot  is  compulsory. 

Cited  in  note  in  37  L.R.A.  41,  on  which  of  two  or  more  persons  is  master  of 
anotlier  conceded  to  be  servant  of  one. 

Cited  in  1  Thompson,  Xeg.  540,  on  pilot  as  employee  of  ship  owner  or  mas- 
ter where  pilotage  is  compulsory. 

Disapproved  in  The  China,  7  \yall.  53,  19  L.  ed.  67,  holding  vessel  liable  for 
damages  done  in  collision  due  to  negligence  of  pilot  taken  under  compulsion. 

—  Wliere  taking  of  pilot  is  voluntary. 

Cited  in  Guiterman  v.  Liverpool,  X.  Y.  &  P.  S.  S.  Co.  83  X.  Y.  358  (reversing 
9  Daly,  119),  holding  owner  of  vessel  not  released  from  liability  for  negligent 
management  of  ship  where  taking  of  pilot  is  not  compulsory. 

Distinguished  in  The  Carolus,  2  Curt,  C.  C.  69,  Fed.  Cas.  Xo.  2,424,  holding 
vessel  liable  for  collision  attributable  to  mismanagement  of  pilot  employed  by 
owner  of  ship  where  owner  was  not  compelled  by  law  to  take  pilot. 

—  Costs. 

Cited  in  The  Lotus,  ]1  Lower  Can.  Rep.  342,  2  Stuart,  Adm.  Rep.  (Quebec). 
58,  holding  dismissing,  without  costs,  suit  against  owners  for  damage  proceed- 
ing from  fault  of  pilot  alone. 
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What  constitutes  eonipulsory  pilotiiRC. 

Cited  in  The  China,  7  Wall.  53,  1!)  L.  ed.  67,  holding  taking  of  pilot  is  com- 
pulsory under  statute  imposing  penalty  of  fine  for  failure  to  do  so. 

Distinguished  in  Smith  v.  The  Creole,  2  Wall,  Jr.  485,  Fed.  Cas.  No.  13,0,33, 
holding  taking  of  pilot  not  compulsory  under  statute  requiring  payment  of 
half  pilotage  fees,  in  case  services  of  pilot  are  declined. 

Disapproved  in  note  to  The  Lord  John  Russell,  1  Stuart,  Adni.  Rep.  (Quebec) 
190,  holding  that  pilotage  is  not  obligatory  where  master  has  option  of  refusing 
pilot  upon  payment  of  half  fee. 

—  When  obligation  arises. 

Cited  in  Guiterman  v.  Liverpool,  N.  Y.  &  P.  S.  S.  Co.  83  N.  Y.  358    (revers- 
ing 9  Daly  119),  holding  that  where  vessel  is  not  ready  for  sailing  there  is  no 
obligation  to  employ  pilot. 
Condition  of  pilot  as  affecting  liability. 

Cited  in  Earnmoor  S.  S.  Co.  v.  Union  Ins.  Co.  44  Fed.  374,  holding  charge 
not  sustained  where  there  was  no  direct  evidence  regarding  pilot's  condition, 
beyond  fact  he  had  been  drinking. 

Liiability  of  owner  of  land  for  negligent  acts  of  one  working  on  liis  prop- 
erty but   not  as  servant. 

Cited  in  New  York  v.  Bailey,  2  Denio,  433,  holding  that  owner  of  land  is 
responsible  for  negligent  acts  of  persons  employed  in  making  erections  upon  it 
for  his  benefit,  though  relation  of  master  and  servant  does  not  e.xist  between 
owner  and  person  so  employed. 

21   E.  R.  C.  235,  SMITH  v.  STEELE,  2  Asp.  Mar.  L.  Cas.  487,  44  L.  J.  Q.  B. 

N.  S.  60,  L.  R.  10  Q.  B.  125,  32  L.  T.  N.  S.  195,  23  Week.  Rep.  388. 
The  "fellow  .servant"  doctrine. 

Cited  in  Wilson  v.  Hume,  30  U.  C.  C.  P.  542,  holding  master  is  not  liable  to 
servant  for  injury  caused  by  negligence  of  fellow  servant,  where  master  has 
been  guilty  of  no  personal  negligence. 

Cited  in  6  Thompson,  Neg.  177,  on  defenses  to  action  for  wrongful  death  at 
liands  of  fellow  servant. 

—  Who  are  fellow  servants. 

Cited  in  Wagner  v.  Boston  Elev.  R.  Co.  188  Mass.  437,  74  N.  E.  919,  holding 
that  because  they  were  not  subject  to  control  of  common  master,  plaintiff'  was 
not  in  any  sense  fellow  servant  of  defendant's  employees;  Ilughson  v.  Rich- 
mond &  D.  R.  Co.  2  App.  D.  C.  98,  holding  servant  of  sleeping  car  company  not 
fellow  servant  of  employees  of  railway  company. 

Distinguished  in  Tozeland  v.  West  Ham  Union  [1906]  1  K.  B.  538,  76  L.  J. 
K.  B.  N.  S.  514,  96  L.  T.  N.  S.  519,  71  J.  P.  ]94,  23  Times  L.  R.  325,  5  Local 
G.  R.  507  [1907]  1  K.  B.  920,  holding  that  to  constitute  common  employment 
there  must  be  some  voluntary  bargain  of  servant  to  run  risks  of  employment, 
and  not  merely  a  doing  of  work  by  compulsion  of  law. 
Duty  of  owner  toward  per.sons  invited  upon  his  premises. 

Cited  in  McBeath  v.  Eastern  S.  S.  Co.  39  N.  B.  77,  lioiding  that  express  mes- 
senger trawlling  in  defendant's  steamer  was  entitled  to  recover  damages  for  in- 
jury caused  by  defective  elevator. 

Cited  in  notes  in  46  L.R.A.  38,  109,  on  right  of  servant  to  recover  damages 
from  third  persons  for  injures  in  performance  of  duties;  19  E.  R.  C.  96,  on 
liability  to  licensee  for  injury  by  defective  or  dangerous  premises. 
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Cited  in  4  Tiiompson,  Neg  4]],  on  liability  of  ship  owners  for  injuries  to  com- 
pulsory pilots. 

Distinguished  in  Heaven  v.  Pender,  L.  R.  9  Q.  B.  Div.  302,  holding  that  doc- 
trine of  invitation  does  not  apply  to  one  who  erects  scaffolding  for  another  for 
the  use  of  such  other's  servants. 
Volenti  noii  fit  injuria  as  defense  to  action   by  injured   servants. 

Cited  in  note  in  47  L.R.A.  173,  194,  on  volenti  non  fit  injuria  as  defense  to 
actions  by  injured  servants. 

21  E.  R.  C.  240,  HAMMOND  v.  ROGERS,  7  Moore,  P.  C.  IGO. 
Respective  duties  of  pilot  and  crew. 

Cited  in  Wood  v.  Smith,  L.  R.  5  P.  C.  451,  43  L.  J.  Prob.  N.  S.  11,  30  L.  T. 
N.  S.  439,  22  Week.  Rep.  578,  3  Asp.  Mar.  L.  Cas.  739,  holding  it  is  properly 
within  province  of  pilot  to  judge  of  and  direct  manoeuvre  of  letting  anchorage; 
The  Lotus,  11  Lower  Can.  Rep.  (Dec.  Des.  Tribunaux)  342,  2  Stuart,  Adm.  Rep. 
(Quebec)  58,  holding  mode,  time  and  place  of  bringing  vessel  to  anchor  is 
within  peculiar  province  of  pilot  who  is  in  charge;  Ralli  v.  Troop,  157  U.  S. 
386,  39  L.  ed.  742,  15  Sup.  Ct.  Rep.  657,  holding  whole  conduct  of  navigation 
of  shij)  including  duty  of  determining  her  course  and  speed,  and  time,  place  of 
anchoring  her,  belongs  to  pilot;  The  China,  7  Wall.  53,  19  L.  ed.  67,  holding  it  is 
duty  of  master  to  interfere  in  cases  of  pilot's  intoxication  or  manifest  incapacity, 
in  cases  of  danger  which  he  does  not  foresee,  and  in  all  cases  of  great  necessity ; 
The  Courier,  2  Stuart,  Adm.  Rep.  (Quebec)  91,  holding  that  when  pilot  leaves 
deck  of  vessel,  he  ceases  to  be  in  charge  and  duty  devolves  upon  ofhcers  and 
crew. 

Statutory  exemption  of  shipowner  from  liability  for  pilot's  fault. 

Cited  in  Homer  Ramsdell  Transp.  Co.  v.  Compagnie  Generate  Transatlantique, 
63  Fed.  845,  on  necessity  that  fault  be  that  of  pilot  alone  in  order  to  exempt 
owner;  The  Velasquez  v.  Briggs,  21  E.  R.  C.  282,  L.  R.  1  P.  C.  494,  36  L.  J. 
Prob.  N.  S.  19,  4  Moore,  P.  C.  C.  S.  N.  S.  426,  16  Week.  Rep.  89,  16  L.  T.  N.  S. 
777,  holding  that  if,  for  any  act  or  omission  which  contributed  to  accident, 
master  or  crew  is  to  blame,  then  although  pilot  is  also  to  blame,  owners  are 
not  exempted  from  liability;  Pollok  v.  McAlpin,  21  E.  R.  C.  250,  7  Moore, 
P.  C.  427,  holding  Act  of  Parliament  only  exonerates  owners  from  liability,  for 
ignorance  and  misconduct  of  pilot,  and  if  orders  of  pilot  are  disobeyed,  or 
duties  which  belong  to  master  and  crew  are  not  properly  performed,  and  ac- 
cident under  those  circumstances  occurs,  owners  remain  liable;  The  Abergeldie, 
2  Stuart,  Adm.  Rep.  (Quebec)  187,  holding  owners  of  vessel  which  collided  with 
another  vessel  at  anchor  liable,  where  moving  vessel  was  in  charge  of  pilot 
taken  under  compulsion  and  master  certified  pilot  piloted  vessel  to  his  entire 
satisfaction. 

Cited  in  note  in   19  E.  R.  C.  219,  on  liability  of  ship  owner  for  collision  due 
to  negligence  of  qualified  pilot. 
—  Burden  of  proof. 

Cited  in  Camp  v.  The  Marcellus,  1  ClitT.  481,  Fed.  Cas.  No.  2,347,  holding 
burden  is  on  owners  to  show,  in  order  to  bring  their  case  within  provisions  of 
English  statute,  that  pilot  was  alone  in  fault;  Rodrigues  v.  Melhuish,  10  Excli. 
110,  24  L.  J.  Exch.  N.  S.  26,  2  Week.  Rep.  518,  holding  owners  bound  to  show 
act  causing  damage  was  exclusively  that  of  pilot;  The  lona,  L.  R.  1  P.  C.  426, 
4  Moore,  P.  C.  C.  N.  S.  336,  16  L.  T.  N.  S.  158,  holding  owners  must  show 
damage  for  which  it  is  sought  to  make  tbcm   ]ial)le,  was  occasioned  exclusively 
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by  default  of  pilot;  North  German  Lloyd  S.  S.  Co.  v.  Elder,  21  E.  R.  C.  277, 
Lush.  239,  4  L.  T.  N.  S.  160,  14  :Moore,  P.  C.  C.  241,  holding  that  burden  is  on 
sliipowner  to  prove  that  maneuver  causing  collision  was  ordered  by  pilot;  Tlie 
Cliina,  7  Wall.  53,  19  L.  ed.  67,  holding  party  claiming  exemption  must  show 
aflirmatively  that  pilot  was  in  fault,  and  that  there  was  no  fault  on  part  of 
oflicers  or  crew  which  might  have  been  in  any  degree  conducive  to  damage. 

i3istinguished  in  Marshall  v.  Moran,  L.  R.  3  P.  C.  20.5,  6  Moore,  P.  C.  C.  N. 
S.  492,  23  L.  T.  N.  S.  218,  holding  that  where  owner  comes  into  court  unpre- 
pared  to   bear   the   burden    of   proof    the   court   may    decide   from   the   evidence 
before  it. 
Collision  with  vessel  at  anchor. 

Cited  in  The  Lincoln,  1  Low.  Dec.  46,  Fed.  Cas.  No.  8,354,  holding  prima  facie 
case  is  made  out  against  vessel  when  it  appears  she  has  driven  upon  vessel  at 
anchor. 

Liability  of  steamship  company  for  negligence. 

Cited  in  Guiterman  v.  Liverpool,  N.  Y.  &  P.  Mail  S.  S.  Co.  9  Daly,  119, 
holding  that,  where  goods  were  injured  from  want  of  proper  care  of  vessel 
whilst  she  was  taking  in  coal  on  rough  night,  injury  prima  facie  resulted  from 
negligence  of  steamship  company. 

21  E.  R.  C.  250,  POLLOK  v.  McALPIN,  7  Moore,  P.  C.  C.  427,  reversing  3  W.  Rob. 

310,  14  Jur.  1074. 
Relative  duties  of  pilot  and  crew. 

Cited  in  The  Courier,  2  Stuart,  Adm.  Rep.  (Quebec)  91,  holding  that  when 
pilot  left  deck  of  vessel  he  ceased  to  be  in  charge  and  it  became  duty  of  officers 
and  crew  to  take  charge;  The  Oakfield,  L.  R.  11  Prob.  Div.  34,  55  L.  J.  Prob. 
N.  S.  11,  54  L.  T.  N.  S.  578,  34  Week.  Rep.  687,  5  Asp.  Mar.  L.  Cas.  575,  hold- 
ing suggestion  made  to  pilot  by  master  does  not  take  away  pilot's  responsibil- 
ity; Wood  v.  Smith,  L.  R.  5  P.  C.  451,  43  L.  J.  Prob.  N.  S.  11,  30  L.  T.  N.  S. 
439,  22  Week.  Rep.  578,  3  Asp.  Mar.  L.  Cas.  739,  holding  that  manoeuver  of 
dropping  anchor  is  one  properly  witliin  province  of  pilot  to  judge  of  and  direct. 
Relative  rights  of  vessels  in  motion  and  at  rest. 

Cited  in  Padularoga  v.  Canadian  Canning  Co.  12  B.  C.  468,  holdirig  vessel  in 
motion  bound  to  avoid  one  at  rest  if  possible;  The  Virginia  Ehrman  (The  Mr- 
ginia  Ehrman  v.  Curtis)  97  U.  S.  309,  24  L.  ed.  890,  holding  vessels  in  motion 
are  required  to  keep  out  of  way  of  vessel  at  anchor,  if  latter  is  without  fault; 
Taylor  v.  The  Prescott,  13  Can.  Exch.  424  (afiirmed  in  C.  R.  [1910]  A.  C.  90), 
holding  that  collision  between  vessels  may  be  inevitable  accident  when  both 
parties  made  use  of  all  reasonable  means  with  due  care,  to  prevent  accident. 

—  Presumption   in  case  of  collision. 

Cited  in  Mills  v.  The  Nathaniel  Holmes,  1  Bond,  352,  Fed.  Cas.  No.  9,613, 
holding  that  wlicre  damage  is  done  by  boat  in  motion  to  one  lying  in  proper 
place,  presumption  of  wrong  is  against  moving  boat,  and  to  avoid  liability  it 
must  appear  greatest  caution  and  vigiiunee  was  observed;  La  Bourgoyne,  30  C. 
C.  A.  203,  57  U.  S.  App.  706,  86  Fed.  475,  holding  that  although  vessel  be 
anchored  in  improper  place  presumptions  are  prima  facie  against  moving  vessel 
colliding  with  one  at  anchor. 

—  Tiurdcn  of  i)roof. 

CitiMl  in  Aiiioskcag  Mfg.  Co.  v.  The  .Tohn  Adams,  1  Cliff.  404,  Fed.  Cas.  No. 
338,  holding  that  wiicrc  shiji  was  moored  in  proper  place,  and  collision  occurred, 
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burden  of  proof  is  upon  moving  vessel  either  to  show  vessel  was  without  fault, 
or  that  disaster  was  result  of  fault  on  part  of  vessel  moored ;  The  Clarita  and 
The  Clara  (The  Clara  Clarita  v.  Cox)  23  Wall.  13,  23  L.  ed.  146,  holding  where 
one  vessel  was  at  anchor  with  signal  light  displayed,  burden  of  proof  was  upon 
owners  of  steam  tug  with  vessel  in  tow  which  collided  with  lier  to  show  that 
tug  was  without  fault,  or  that  collision  was  occasioned  by  fault  of  anchored 
vessel,  or  that  it  was  result  of  inevitable  accident. 
"Inevitable  accident"  as  applied  to  collisions  at  sea. 

Cited  in  The  Baltic,  2  Ben.  452,  Fed.  Cas.  No.  '23,  holding  inevitable  accident,  as 
respects  colliding  vessel,  means  that  such  vessel  has  endeavored,  by  every  means  in 
lier  power  with  due  care  and  caution,  and  proper  display  of  nautical  skill  to  pre- 
vent collision;  The  Michigan,  52  Fed.  501;  Union  S.  S.  Co.  v.  New  York  &  V.  S. 
S.  Co.  24  How.  307,  16  L.  ed.  699, — holding  collision  which  occurs  when  both 
parties  have  endeavored,  by  every  means  in  their  power,  with  due  care  and 
nautical  skill,  to  prevent  occurrence  of  accident  is  inevitable  accident;  The 
Grace  Gridler  (Lockwood  v.  The  Grace  Gridler)  7  Wall.  196,  19  L.  ed.  113, 
holding  highest  degree  of  caution  that  can  be  used  is  not  required;  Swift  v. 
Brownell,  Holmes,  467,  Fed.  Cas.  No.  13,695,  holding  that  case  is  not  one  of 
inevitable  accident  where  neither  party  proves  that  it  has  endeavored  by  every 
means  in  its  power  with  due  care  and  caution  and  with  proper  degree  of  nauti- 
cal skill  to  prevent  occurrence  of  accident. 

Distinguislied  in  The  Morning  Light   (Alliance  Ins.  Co.  v.  The  Morning  Light) 
2  Wall.  550,   17   L.   ed.   862,  holding  collision  resulting  from   darkness  of  night 
and  without  fault  of  either  party,  is  properly  to  be  regarded  as  inevitable  ac- 
cident. 
—  Apportionment  of  loss. 

Cited  in  The  Atlas  (Phoenix  Ins.  Co.  v.  The  Atlas)  93  U.  S.  302,  23  L.  ed. 
863,  holding  that  where  neither  party  is  in  fault,  and  damage  was  result  of 
unavoidable  accident,  rule  that  loss  must  be  borne  by  party  on  whom  it  fell  is 
one  of  universal  application. 

Liiability  of  master  of  a  vessel  having  an  official  pilot  for  his  own  negli- 
gence. 

Cited  in  Harbour   Comrs.  v.  Grange,   10  Lower  Can.   259,  holding  that  where 
a  collision  of  a  vessel  with  a  wharf  was  due  not  only  to  the  fault  of  the  official 
pilot  but  also  to  negligence  of  the  master  and  crew,  the  master  was  liable. 
Right  of  master  who  is  negligent  to  recover   re-imbursement   for   dam- 
ages paid. 

Cited  in  Leavitt  v.  Parks,  7  N.  B.  282,  holding  that  a  master  who  was  negli- 
gent in  proceeding  with  his  vessel  when  he  knew  there  was  danger  of  collision 
cannot   recover   from  the   owner   damages  which   he  was   obliged  to   pay   to  the 
owner  of  the  injured  vessel. 
Taxation  of  costs. 

Cited  in  The  Lotus,  2  Stuart,  Adm.  Rep.  (Quebec)  58,  11  Low.  Can.  342, 
holding  that  when  the  injury  to  another  vessel  as  a  result  of  a  collision  was 
due  solely  to  a  pilot  taken  on  board,  as  required  by  law,  the  suit  should  be  dis- 
missed without  costs. 

Right  to  impeach  own  witnesses. 

Cited  in  Thornton  v.  Thornton,  39  Vt.  122;  Cox  v.  Eayres,  55  Vt.  24,  45  Am. 
Rep.  583;  Adams  v.  Wheeler,  97  Mass.  677, — holding  that  party  cannot  be  allowed 
to   prove  by   other   witnesses  statements   previously   made   by   witness   called   by 
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himself  inconsistent  with  his  testimony  at  trial;   Hurley  v.  State,  46  Ohio  St. 
320,   4   L.R.A.   161,  21   N.   E.   645,   holding  that   in   case   witness   denies   having 
made   certain   statements,    it    is   not   competent   for   party   calling   liini,   to   prove 
them   by   other   witnesses. 
Refreshment  of  memory  of  witness. 

Cited  in  Putnam  v.  United  States,  162  U.  S.  687,  40  L.  ed.  1118,  16  Sup. 
Ct.  Rep.  923,  holding  that  minutes  of  grand  jury  cannot  be  used  to  refresh 
memory  of  Avitness  upon  trial  of  action. 

21  E.  R.  C.  267,  THE  MONTE  ROSA,  7  Asp.  Mar.  L.  Cas.  326,  62  L.  J.  Prob. 
N.  S.  20,  68  L.  T.  N.  S.  299,  [1893]  P.  23,  1  Reports,  557,  31  Week.  Rep. 
304. 

21  E.  R.  C.  277,  NORTH  GERMAN  LLOYD  S.  S.  CO.  v.  ELDER,  Lush.  239,  4 

L.  T.  X.  S.  160,  14  Moore,  P.  C.  C.  241. 
Proof  entitling  shipowner  to  exemption  from  liability  for  pilot's  default. 

The  lona,  L  R.  1  P.  C.  426,  4  Moore,  P.  C.  C.  N.  S.  336,  16  L.  T.  N.  S.  158; 
The  Velasquez  v.  Briggs,  21  E.  R.  C.  282,  L.  R.  1  P.  C.  494,  36  L.  J.  Prob.  N. 
S.  19,  4  IMoore,  P.  C.  C.  X.  S.  426,  16  Week.  Rep.  89,  16  L.  T.  N.  S.  777,— hold- 
ing owners  must  prove  collision  was  caused  solely  by  fault  of  pilot  to  be  en- 
titled to  exemption;  The  Abergeldie,  2  Stuart,  Adm.  Rep.  (Quebec)  187,  hold- 
ing owners  of  moving  vessel  which  collided  with  one  at  anchor  liable  in  case  of 
doubt  as  to  blame,  wlicre  master  certified  tliat  pilot  compulsorily  taken  on 
lioard  vessel  piloted  her  to  his  entire  satisfaction. 

Distinguished   in   The   Livia,   25   L.   T.   X.   S.   887,   1   Asp.    :\lar.   L.   Cas.   284, 
as  not  requiring  owners  to  call  pilot  in  support  of  their  case  where  fact  that  he 
gave  orders  which  were  obeyed  has  been  already  established. 
Relative  duties  of  pilot  and  crew. 

Cited  in  The  Courier,  2  Stuart,  Adm.  Rep.  (Quebec)  91,  holding  master, 
officers,  or  crew  of  vessel  are  not  discharged  from  their  obligation  to  keep  good 
lookout  and  ob.serve  ordinary  rules  of  navigation  by  reason  of  pilot  being  on 
l)oard. 

Requisites  for  a  reversal  on  appeal. 

Cited  in  Henderson  v.  Grand  Trunk  R.  Co.  20  U.  C.  Q.  B.  602,  holding  tliat 
in  order  to  advise  reversal  of  judgment  court  must  not  merely  doubt  whetlier  it 
is  right  but  be  satisfied  it   is  wrong:    Parks  v.  Gaboon,  23   Can.   S.   C.  92,   up- 
liolding  decision  of  trial  judge  upon  question  of  fact. 
Appeal  on   question   of  fact. 

Cited  in  North  British  &  M.  Ins.  Co.  v.  Tourvillc,  25  Can.  S.  C.  177,  holding 
that  if  sufficiently  clear  case  is  made  out  court  will  allow  ajjpcal  on  mere  (jues- 
tion  of  fact  against  concurrent  findings  of  two  courts. 

21   E.  R.  C.  282,  THE   VELASQUEZ   v.   BRIGGS,  L.   R.   1   P.  C.   494,   36  L.  J. 

Prob.  N.  S.  19,  4  :\Ioore,  P.  C.  C.  X.  S.  426,  16  Week.  Rep.  89,  16  L.  T.  N. 

S.  777. 
Proof  exempting  shipowner  from  liability   for  default  of  pilot. 

Cited  in  The  Ben  Mohr,  52  Week.  Rcj).  68(),  holding  persons  who  rely  on  ]ilca 
of  compulsory  pilotage,  must  prove  by  trustworthy  evidence  that  fault  was  fault 
of  pilot  alone,  otherwise  court  cannot  act  in  finding  that  fault  was  that  of 
pilot. 
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liiubility   for  niarinc  collision   as  altered   by   statute. 

Distiiiguisliod  in  llaiiihurg  Pac-ket  Co.  v.  Dosrochers,  8  Can.  Excli.  26.3,  dis- 
tinguisliing  between  English  cases  decided  before  and  after  1873,  when  The 
Merchant  Shipping  Act  was  passed. 

21  E.  R.  C.  289,  THE  GENERAL  PALMER,  2  Hagg.  Adni.  176. 
Riglit  of  pilot  to  salvage. 

Cited   in   Tiie  Adventurer,   1    Stuart,   Adm.   Rep.    (Quebec)    101,   holding  pilots 
are  not  in  strictness  entitled  to  salvage,  their  duties  are  necessarily  hazardous 
but   under    extraordinary    circumstances    of    peril    or    exertion    they    become    en- 
titled to  an  extra  pilotage  as  for  service  in  nature  of  salvage  service. 
Conclusiveness  of  lender  in  admiralty. 

Cited  in  Lubker  v.  The  A.  H.  Quinby,  Fed.  Cas.  No.  8,586,  7  W.  N.  C.  .509, 
holding  that  admiralty  court  may  after  tender  for  good  cause,  reduce  amount, 
and  decree  less  sum  to  libellant;  The  Mona  [1894]  P.  265,  63  L.  J.  Prob.  N.  S. 
137,  6  Reports,  707,  71  L.  T.  N.  S.  24,  43  Week.  Rep.  173  7  Asp.  Mar.  L.  Cas. 
478,  holding  defendants  entitled  to  diflerence  between  amount  paid  into  court 
and  amount  found  due. 

21  E.  R.  C.  292,  AKERBLOM  v.  PRICE,  50  L.  J.  Q.  B.  N.  S.  629,  44  L.  T.  N.  S. 

837,  L.  R.  7  Q.  B.  Div.  129,  29  Week.  Rep.  798. 
Cirt'unistances   rendering  pilot  a  salver. 

Cited  in  The  Petunia,  N.  F.  (1897-03)  323,  holding  that  in  order  that  pilot 
may  be  entitled  to  salvage  reward,  he  must  show  that  ship  was  in  danger  of 
being  lost,  and  such  as  to  call  upon  him  to  run  such  unusual  danger,  or  exer- 
cise such  unusual  skill,  as  to  make  it  unfair  and  unjust  that  he  should  be  paid 
otherwise  than  by  salvage  reward;  The  Santiago,  83  L.  T.  N.  S.  439,  17  Times 
L.  R.  22.  70  L.  .T.  Prob.  N.  S.  12,  9  Asp.  Mar.  L.  Cas.  147,  holding  pilot  in  charge 
of  vessel  towing  vessel  in  distress,  is  entitled  to  share  of  salvage. 

Cited  in  note  in  30  L.R.A.(N.S.)  658,  on  right  of  servant  to  remuneration 
for  extra  work. 

Cited  in  Hughes  Adm.  131,  on  right  of  pilot  to  claim  salvage. 

"Validity  of  agreement   for   salvage   services  or   emergency   towage. 

Cited  in  Morse  v.  Pomeroy  Coal  Co.  75  Fed.  428,  holding  that  where  owners 
of  cargo  give  bond  to  owner  of  vessel,  covering  expenses  incurred  in  rescuing 
stranded  vessel,  such  owners  are  liable  for  their  proportion  of  expenses  paid  by 
owner  and  approved  by  arbitrators :  Dunsmuir  v.  The  Harold,  3  B.  C.  128,  4 
Kxch.  Can.  226,  holding  that  concealment  by  owners  of  ship  of  fact  that  ship 
is  in  leaky  condition,  avoids  contract  to  tow  her  to  port  for  specified  sum;  The 
Dracona  v.  Connolly,  5  Can.  Exch.  207,  holding  that  if  agreement  for  salvage 
services  was  just  and  reasonable  when  entered  into,  it  will  not  be  disregarded 
because  something  has  happened  to  make  it  more  onerous  than  was  anticipated; 
The  Medina,  N.  F.  (1897-03)  146,  holding  that  where  master  of  sealing  vessel 
came  upon  disabled  steamer  and  refused  to  take  crew  of  wrecked  vessel  aboard 
for  less  than  all  seals  on  wrecked  vessel  of  value  of  $4,000,  agreement  to  give 
them  was  not  enforcible;  The  Strathgarry  [1895]  P.  264,  U  Reports,  783,  72  L. 
T.  N.  S.  900,  8  Asp.  Mar.  L.  Cas.  19,  holding  agreement  requiring  payment  of 
live  hundred  pounds  for  half  hours  towage  of  vessel  so  that  its  engines  might 
be  got  under  way  was  not  unjust. 

Cited  in  Hughes,  Adm.  141,  as  to  when  salvage  contract  is  binding. 
Notes  on  E.  R.  C— 128. 
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21  E.  R.  C.  301,  DONALD  v.  SUCKLING,  12  Jur.  N.  S.  795,  35  L.  J.  Q.  B.  N.  S. 

232,  L.  R.  1  Q.  B.  585,  14  L.  T.  N.  S.  772,  15  Week.  Rep.  13. 
Contract  of  pledge  or  pawn. 

Cited  in  Sauison  v.  Rouse,  72  \'t.  422,  48  Atl.  GGU,  holding  that  agreement  to 
make  pledge  does  not  constitute  pledge,  and  pledgee  acquires  no  right  of  prop- 
erty until  delivery  is  made;  Burdick  v.  Sewell,  L.  R.  10  Q.  B.  Div.  363,  52  L. 
J.  Q.  B.  N.  S.  428,  48  L.  T.  N.  S.  705  (affirmed  in  L.  R.  10  App.  Cas.  70),  holding 
legal  eflfect  of  contract  by  way  of  pawn  or  pledge  is  that  only  special  property 
passes  from  borrower  to  lender,  although  coupled  with  power  of  selling  pledge 
and  transferring  whole  property  in  it  on  default  in  payment  at  stipulated  time, 
if  there  be  any,  or  at  reasonable  time  after  demand  and  nonpayment,  if  no  time 
for  repayment  be  agreed  upon. 

—  Rights  and  duties  of  pledgee. 

Cited  in  Union  Nat.  Bank  v.  Post,  55  111.  App.  3G9,  to  the  point  that  pledgor 
of  note  could  not  while  debt  remained  unpaid  bring  action  upon  any  right  to 
possession;  First  Nat.  Bank  v.  Boyce,  78  Ky.  42,  39  Am.  Rep.  ]98,  holding  that 
although  factor  has  no  right  to  pledge  goods  of  principal,  yet  amount  sought  to 
be  recovered  of  innocent  pledgee  by  consignor  must  be  reduced  by  sum  due  from 
him  to  factor;  Milliken-Helm  Commission  Co.  v.  C.  H.  Albers  Commission  Co.  244 
Mo.  38,  147  S.  W.  10C5  (dissenting  opinion),  on  right  of  pledgor  of  goods  to 
convey  his  interest  to  third  person;  Gaty  v.  Hallidaj^  8  Mo.  App.  118,  holding 
that  pledgee  of  stock  is  entitled  to  dividends  accruing  Avhile  he  holds  the  stock; 
McQuarrie  v.  Duggan,  44  N.  S.  J 85  (dissenting  opinion),  on  right  of  cabman  to 
hold  baggage  as  pledge  for  payment  of  fare  of  owner;  Gilligan  v.  National  Bank 
[1901]  2  Ir.  Q.  B.  513,  on  duty  of  pledgee  to  take  duo  care  of  pledge  and  deliver 
it  upon  payment  by  pledgor;  Webb  v.  Whinney,  18  L.  T.  N.  S.  523.  16  \^■eek. 
Rep.  973,  holding  position  of  pledgee  gives  right  to  keep  possession  of  goods 
pledged  or  to  transfer  his  interest  to  others. 

Cited  in  note  in  9  E.  R.  C.  318j  on  detainer  as  gist  of  action  of  detinue. 
Unauthorized   disposition   of   pledge. 

Referred  to  as  leading  case  in  Ames  v.  Sutherland,  9  Ont.  L.  Rep.  631,  on 
continuance  of  contract  and  of  pledgee's  interest  in  the  pawn  notwithstanding 
his  unauthorized  disposition  thereof.  i 

Cited  in  Sheridan  v.  Presas,  18  Misc.  180,  41  N.  Y.  Supp.  451,  holding  that 
pledgee's  dealing  with  pledged  rings  as  though  they  were  exclusively  his  own 
by  making  absolute  gift  of  them  and  altering  tliem  to  suit  fancy  of  donee,  be- 
fore any  default  on  part  of  pledgor,  amounts  to  conversion. 

—  Sale  of  property  by  pledgee. 

Cited  in  Hopper  v.  Smith,  63  How.  Pr.  34,  holding  sale  by  pledgee  does  not 
ipso  facto  amount  to  conversion  and  cases  of  sales  by  factors  and  agents  are 
not  in  condict  with  such  rule;  Schaaf  v.  Fries,  90  Mo.  App.  Ill,  holding  con- 
tract of  bailment  is  not  extinguished  by  wrongful  sale,  but  merely  broken; 
and  pawnee  or  his  vendee  may  retain  pawn  until  debt  is  satisfied  or  satisfac- 
tion offered  notwithstanding  such  breach;  Glidden  v.  Mechanics'  Nat.  Bank, 
53  Ohio  St.  588,  43  L.R.A.  737,  42  N.  E.  995,  holding  sale  of  pledged  property 
to  himself  by  pledgee,  sale  having  been  repudiated  by  pledgor,  is  not  a  conver- 
sion where  no  change  has  occurred  in  actual  condition  and  situation  of  prop- 
erty; Halliday  v.  Ilolgate,  L.  R.  3  Exch.  299,  37  L.  J.  E.xch.  N.  S.  174,  18  L.  T. 
N.  S.  656,  17  Week.  Rep.  13,  holding  immediate  right  to  possession  of  shares  of 
stock  is  not  revested  in  assignee  of  bankrupt  pledgor  by  wrongful  sale  thereof 
by  pledgee. 
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Distinguished  in  Road  v.  Lambert,  10  Abb.  Pr.  N.  S.  428,  liolding  defendant 
liable  for  damages  caused  by  sale  of  stocks  held  by  him  as  security  for  ad- 
vances. 

—  liepledgc. 

Cited  in  Clark  v.  Baillic,  19  Ont.  L.  Rep.  545,  on  repJedge  of  property  by 
party  holding  it  as  collateral;  Goodwin  v.  Massachusetts  Loan  &  T.  Co.  152 
Mass.  189,  25  N.  E.  100,  holding  attempt  of  consignee  to  pledge  property  for 
loans  in  addition  to  advances  of  consignee  to  consignor,  without  authority  of 
consignor,  is  in  fraud  of  consignor's  rights. 

Distinguished  in  Longstreet  v.  Phile,  39  N.  J.  L.  63,  distinguishing  between 
character  and  extent  of  property  which  bailee  has  in  a  pawn  and  goods  held 
under  bailment  for  him  and  holding  that  in  former  he  has  qualified  property, 
which  attaches  to  pledge,  and  may  exist  after  he  has  parted  with  possession, 
that  he  may  pledge  the  property  for  his  own  debt  without  such  forfeiture  of 
his  rights  that  bailor  can,  without  payment  of  loan  secured  get  their  posses- 
sion; Clarkson  v.  Snider,  10  Ont.  Rep.  561,  as  not  authorizing  a  pledgee  to 
transfer  his   interest  in  the  pledge  subject  to  the  rights  of  the  pledgor. 

—  Tender  or  discharge  of  debt  as  prerequisite  to  recovery. 

Cited  in  German  Sav.  Bank  v.  Renshaw,  78  Md.  475,  28  Atl.  281,  holding  that 
when  amount  due  from  first  pledgor  to  first  pledgee  is  not  discharged,  condi- 
tion upon  which  former  is  entitled  to  return  of  property  has  not  been  met; 
Cumnock  v.  Newburyport  Inst,  for  Sav.  142  Mass.  342,  56  Am.  Rep.  679,  7  N. 
E.  869,  holding  tender  of  payment  of  debt  is  required  to  enable  pledgor  to  main- 
tain trover  for  conversion  of  property  pledged  unless  lien  created  by  pledge  has 
been  otherwise  discharged;  Byrne  v.  Weidenfeld,  113  App.  Div.  451,  99  N.  Y. 
Supp.  412,  holding  that  if  at  time  of  alleged  conversion,  defendants,  with  assent 
of  plaintiff  and  for  their  joint  benefit,  had  pledged  securities  of  plaintiff,  then, 
until  debt  of  pledgee  was  tendered  or  discharged,  pledgee  and  not  plaintiff  was 
entitled  to  possession;  New  York,  L.  E.  &  W.  R.  Co.  v.  Davies,  38  Hun,  477, 
holding  conversion  by  pledgee  does  not  amount  to  such  destruction  of  l)is 
special  interest  in  collateral  as  to  destroy  contract  of  pledge,  and  entitle  pledgor 
to  demand  return  of  collateral  without  tender  or  payment  of  his  debt;  Talty 
v.  Freedman's  Sav.  &  T.  Co.  93  LT.  S.  321,  23  L.  ed.  886,  holding  pledgor  cannot 
recover  in  replevin  from  purchaser  from  pledgee  Avithout  first  tendering  to  pur- 
chaser amount  of  his  debt  to  pledgee;  Yardley  v.  Philler,  25  L.R.A.  824,  10 
C.  C.  A.  562,  17  U.  S.  App.  647,  62  Fed.  645,  holding  transferee  of  pledge  has 
right  to  hold  it  until  debt  for  which  it  was  given  is  paid. 

Distinguished  in  Mulliner  v.  Florence,  L.  R.  3  Q.  B.  Div.  484,  47  L.  J.  Q.  B. 
N.  S.  700,  38  L.  T.  N.  S.  167,  26  Week.  Rep.  385,  as  inapplicable  to  a  case  of 
lien;  Rush  v.  First  Nat.  Bank,  17  C.  C.  A.  627,  36  U.  S.  App.  248,  71  Fed.  102, 
holding  where  pledgee  bank  sold  to  itself  collateral  and  credited  amount  on  de- 
fendant's note,  and  then  sued  to  recover  balance  that  such  sale  may  be  set  up 
as  defense  without  previous  tender  by  defendant. 

Disapprovetl    in   Austin   v.    Vanderbilt,   48   Or.   206,   6   L.R.A.  (N.S.)    298,    120 
Am.  St.  Rep.  800,  85  Pac.  519,  10  Ann.  Cas.  1123,  holding  that  in  action  of  con- 
version by  pledgor  against  pledgee  it  is  not  necessary  to  allege  or  prove  tender 
as  condition  precedent  to  right  to  maintain  action. 
Distinction  between  pledge  and  lien. 

Cited  in  Steeves  v.  Cowie,  40  N.  S.  401,  on  distinction  between  lien  and  pledge 
as  regards  power  of  sale;  Hayward  v.  Grand  Trunk  R.  Co.  32  U.  C.  Q.  B.  392, 
distinguishing    between    pledge    and    lien    and    holding    that    in    cases    of    pledge, 
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property  need  not  necessarily  remain  w  itli  pledgee,  Init  may  be  left  in  care  and 
possession  of  pledgor. 

—  Tietween  plcdse  and  luortgajie. 

Cited  in  McBride  v.  Gore  Dist.  Mut.  F.  Ins.  Co.  30  U.  C.  Q.  B.  451,  distin- 
guishing   between    pledge    and    mortgage;    West    Cumberland    Iron    &    Steel    Co. 
V.    Winnipeg  &   H.   B.   E.   Co.   6   Manitoba  L.   Hep.   388,   on   distinction   between 
pledge  and  mortgage. 
Nature  and  extent  of  unpaid  seller's  claim  on  goods  sold. 

Cited  in  Benjamin,  Sale.s,  oth  ed.  820,  on  nature  and  extent  of  unpaid  seller's 
claim  on  goods  sold :  ■  Benjamin,   Sales,  5th  ed.  223,  on   effect  on  acceptance  of 
goods  of  reservation  of  special  interest  to  seller  after  delivery. 
Waiver  or  forfeiture  of  lien. 

Cited  in  Fishell  v.  Morris,  57  Conn.  547,  0  L.R.A.  82,  18  Atl.  717,  holding 
that  any  parting  with  possession  operates  as  waiver  or  forfeiture  of  common 
law  lien. 

Cited  in  note  in   IG  Eng.  Rul.  Cas.   3  45,  on  loss  of  lien  by  parting  with  pos- 
session. 
Sale  of  i)ropert.v  held  as  security  for  debt. 

Cited  in  Bingham  v.  Bettison,  30  U.  C.  C.  P.  438,  holding  mortgagee  liable 
to  mortgagor  for  seizing  and  selling  goods  before  default  by  mortgagor,  and 
preventing  mortgagor  from  redeeming;  Dahill  v.  Booker,  140  Mass.  308,  54  Am. 
Rep.  465,  5  N.  E.  496,  holding  sale  of  goods  by  mortgagee  after  breach  of  con- 
dition by  mortgagor  and  seizure  by  mortgagee  does  not  of  itself  import  repudia- 
tion of  mortgage  or  determine  title  under  it;  Croze  v.  St.  Mary's  Canal  IMineral 
Land  Co.  143  Mich.  514,  114  Am.  St.  Rep.  677,  107  N.  W.  92,  holding  that  sale 
of  mortgaged  chattels  by  mortgagee  in  possession  on  credit  does  not  constitute 
conversion,  but  only  renders  him  liable  to  mortgagor  on  same  basis  as  if  he 
had  received  cash;  Cochrane  v.  Boucher,  3  Ont.  Rep.  462,  holding  that  where, 
mortgaged  goods  are  wrongfully  sold  under  mortgage  beyond  mortgage  debt, 
mortgagor  is  entitled  to  amount  beyond  such  mortgage  debt;  McMillan  v. 
Byers,  3  Manitoba  L.  Rep.  361,  holding  lien  on  property  for  hauling  of  same  car- 
ries with  it  no  right  of  sale  and  e.\ists  only  so  long  as  possession  is  retained; 
Troop  V.  Hart,  7  Can.  S.  C.  512  (dissenting  opinion),  on  resale  by  unpaid  vendor 
liaviiig  lien  or  right  to  retain;  lleflerman  v.  Berry,  32  U.  C.  Q.  B.  518,  on 
necessity  of  tender  of  unpaid  purchase  money  before  trover  is  brought  for  wrong- 
ful resale  by  unpaid  vendor. 
Conversion   hy  agent   or  pledgee. 

Cited  in  Clarke  v.  P,aillie,  45  Can.  S.  C.  50,  .\nn.  Cas.  1912B,  548,  holding 
that  broker  must  at  all  times  be  in  position  to  hand  over  stock  to  his  client, 
and  if  as  result  of  his  pledging  it,  he  puts  himself  in  ixrsition  where  he  is  not 
able  to  do  so,  he  is  guilty  of  conversion. 

Cited   in   2   Cooley.  Torts,  3d  ed.   871,  on  repledging  of  personal   property  by 
pledgee  as  conversion. 
Right  to  pos.session  as  prerequisite  to  action  of  tr<)v«'r. 

Cited    in    Benjamin,   Sales,   5th   ed.   948,   on    buyer's    riglit   to   maintain    trover 
only  when  he  is  entitled  to  possession. 
J»aynient  of  price  as   prerequisite   t<)   right  of   possession. 

Cited  in  Wilkins  v.  Redding,  70  Neb.  182,  97  N.  W.  238,  holding  tliat  pledgor 
cannot  recover  iirojxrty  pledged  in  replevin  without  paying  or  tendering  whole 
amount  of   debt   and   keeping  tender  good;    Rogers   v.   Devitt,   25  Ont.    Rep.   84, 
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holding  neither  trespass  nor   trov«n-   lay   for   taking  away   of   property,   title   to 
which  had  vested  in   plaintilfs  under  chattel  mortgage  hut  for   which  they  had 
not  paid  tlie  price. 
Measure  of   tiamages   for   convei'sioii. 

Cited  in  West  v.  Rutledge,  17  N.  B.  674,  Iiolding  the  measure  of  damages 
for  tlie  conversion  of  logs  conveyed  to  plaintiff  partly  as  satisfaction  of  debt 
was  the  value  of  the  logs  and  not  the  amoiuit  of  debt. 

21  E.  R.  C.  337,  REX  v.  MUNDAY,  1  Strange,  190. 
Coniinon  law  obligation  to  support  relatives. 

Cited  in  Dawson  v.  Dawson,  12  Iowa,  .'512:  Lebannon  v.  Griffin,  4.')  N.  H.  538, — 
holding  there  is  no  legal  obligation  at  common  law  to  support  parent;   Wethers- 
tield  V.  Montague,  3  Conn.  507,  holding  child  is  under  no  common  law  liability 
to  support  his  parents  or  grand  parents. 
—  Obligation  under  statute. 

Cited  in  Edwards  v.  Davis,  16  Johns.  281,  holding  liability  of  child  to  sup- 
port its  parents,  who  are  infirm,  destitute  or  aged,  is  wholly  created  by  statute, 
and  statute  imposes  on  such  relatives  duties  unknown  to  common  law;  Chester- 
field V.  Hart,  Smith  (N.  H.)  350,  holding  that  a  husband  is  not  liable  for  tlie 
support  of  the  wife's  grandmother;  Poor  Comrs.  v.  Cansett,  2  Bail.  L.  320,  hold- 
ing son-in-law  not  lial)le  for  support  of  his  wife's  father  and  mother;  Mack  v. 
Parsons,  Kirby,  155,  1  Am.  Dec.  ]7,  holding  son-in-law  not  bound  to  support 
wife's  mother  under  statute  requiring  certain  persons  to  be  supported  by  their 
relatives  standing  in  line  or  degree  of  father  or  mother,  grand-father  or  grand- 
mother, children  or  grand-children;  Minden  v.  Cox,  7  Cow.  2,35,  holding  that 
husband  is  not  bound  to  maintain  his  wife's  bastard  children;  that  statute 
compelling  children  and  parents  to  maintain  eacii  other,  being  of  sufficient  abil- 
ity, extends  only  to  natural  relations;  Hillsborough  v.  Deering,  4  N.  H.  86, 
holding  father  not  bound  by  law  to  support  illegitimate  child  of  his  daughter, 
such  child  not  being  his  grandchild  within  meaning  of  statute. 

21  E.  R.  C.  330,  FLANNAGAN  v.  BISHOP  WEARMOUTH,  8  El.  &  Bl.  451,  3 

Jur.  N.  S.  1103,  27  L.  J.  Mag.  Cas.  N.  S.  46,  8  Week.  Rep.  38. 
Duty  of  husband  to  support  wife. 

Cited  in  People  v.  Pettit,  2  Cow.  Cr.  495,  holding  that  there  was  no  breach  of 
a  recognizance  given  upon  conviction  of  a  husband  for  being  a  disorderly  person 
for  not  supporting  his  wife  and  children  when  at  the  time  of  the  execution  of 
the  bond  the  husband  and  wife  were  living  separate  and  the  husband,  who  had 
left  his  former  home,  offered  to  take  the  wife  and  children  to  his  father's  house 
and  support  them ;  Regina  v.  Leclair,  Rap.  Jud.  Quebec,  7  B.  R.  290,  holding  that 
a  husband  is  not  criminally  liable  as  a  vagrant  for  nonmaintenance  of  his  wife 
where  she  left  the  home  without  his  consent  and  refused  to  return  and  he  was 
willing  to  take  her  back,  and  maintain  her  according  to  his  means;  Regina  v. 
Nasmith.  42  U.  C.  Q.  B.  240,  holding  tliat  a  conviction  of  a  husband  for  neglect- 
ing to  provide  for  his  wife  who  was  not  living  with  him  should  be  quashed  when 
it  was  not  shown  that  she  was  in  need  and  that  the  husband  had  the  means  to 
supply  her  wants. 

Distinguished  in  Thomas  v.  Alsop,  21  E.  R.  C.  343,  39  L.  J.  Mag.  Cas.  N.  S. 
43,  21  L.  T.  N.  S.  715,  L.  R.  5  Q.  B.  151,  18  Week.  Rep.  454,  holding  that  justices 
had  jurisdiction  to  order  husband  to  support  wife  whom  he  bad  ill-used,  al- 
though she  had  refused  his  offer  to  provide  her  a  home. 
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21  E.  R.  C.  343,  TIIOJIAS  v.  ALSOP,  31)  L.  J.  Mag.  Cas.  N.  S.-  43,  21  L.  T.  N.  S. 

715,  L.  R.  5  Q.  B.  151,  18  Week.  Rep.  454. 
Statutory  duty  to  support  wife. 

Cited  in  R.  v.  Nasmith,  42  U.  C.  Q.  B.  242,  holding  that  in  statutory  prosecu- 
tion, it  is  necessary  to  prove  that  defendant  is  husband  of  prosecutrix,  that  wife 
was  in  need  of  food,  clotlung,  or  lodging,  and  that  husband  was  able  to  provide 
same,  but  wilfulh'  and  without  lawful  excuse  refused  or  neglected  to  do  so. 

21  E.  R.  C.  340,  RE  U'ANGIBAU,  49  L.  J.  Ch.  N.  S.  182,  41  L.  T.  N.  S.  G45,  28 
Week.  Rep.  311,  affirmed  by  the  Court  of  Appeal,  2  E.  R.  C.  281,  L.  R.  15 
Ch.  Div.  228,  43  L.  T.  X.  S.  135,  28  Week.  Rep.  930. 
Distinction   between   power  and   property. 

Cited  in  Pouey  v.  Hordern  [1900]  1  Ch.  492.  09  L.  J.  Ch.  X.  S.  231.  82  L.  T. 
X'^.  S.  51,  16  Times  L.  R.  191,  on  the  distinction  between  power  and  property. 

21  E.  R.  C.  350,  BRISTOW  v.  WARDE,  2  Vi's.  Jr.  330,  2  Revised  Rep.  235. 
Construction  of  powers. 

Cited  in  Reed  v.  Mcllvain,  113  Md.  140,  77  Atl.  329,  holding  that  limitations 
made  in  exercise  of  power  of  appointment  must  be  construed  as  if  they  were  in- 
.serted  in  instrument  creating  power:  ^^'ilson  v.  Troup,  2  Cow.  195,  14  Am.  Dec. 
458,  on  the  rules  of  construction  as  to  powers  in  general. 

—  Intention  as  governing. 

Cited  in  Taggart  v.  Stanbery,  2  McLean,  543,  Fed.  Cas.  Xo.  13,724.  holding 
that  the  creation,  execution  and  destruction  of  powers  depend  on  the  substantial 
intention  and  purpose  of  the  parties;  Thompson  v.  Garwood,  3  Whart.  287,  31 
Am.  Dec.  502,  holding  that  a  power  general  in  terms  will  not  be  cut  down  to  a 
particular   power   unless   there   is   an   apparent    intent. 

—  Doctrine  of  cy  pres. 

Cited  in  Ferguson  v.  Ferguson,  39  U.  C.  Q.  B.  232,  on  the  application  of  the 
doctrine  of  cy  pres. 

Cited  in  note  in  21  Eng.  Rul.  Cas.  464,  on  application  of  cy  pres  doctrine. 

Cited  in  Gray,  Pcrpet.  2d  ed.  486,  on   riglit  of  unborn  person  to  take  fee  cy 
pres. 
\Vl>o  may  reserve  power  of  disposition  over  property. 

Cited  in  Re  Patterson,  5  Manitolia  L.  Rep.  274,  liolding  that  makers  of  settle- 
ment  in   trust   may   reserve  to   themselves   power   of   disposition   over   property, 
which  could  be  exercised  only  by  themselves  jointly. 
Marriage  settlement  as  creating  a  particular  power. 

Cited  in  Boyce  v.  Waller,  9  Dana,  479,  on  marriage  settlements  being  made 
for  the  benefits  of  the  children  so  as  to  defeat  invalid  appointment. 

Distinguished  in  Minton  v.  Kirwood,  21  E.  R.  C.  371,  12  Jur.  X.  S.  86,  L.  R. 
1  Eq.  449,  13  L.  T.  X.  S.  743,  14  Week.  Rej).  274,  liolding  that  a  marriage  settle- 
ment, which  gave  the  lady's  property  to  the  wife  for  life,  remainder  to  the  hus- 
band for  life  remainder  to  such  uses  and  trusts  as  the  wife  should  appoint,  or  in 
default  of  appointment  to  go  to  the  issue,  the  power  of  appointment  was  general. 
Illusory  execution  of  a   power. 

Cited  in  Russell  v.  Kennedy,  06  Pa.  248,  liolding  tliat  where  the  wife  was  given 
the  power  to  appoint  two  lots  among  the  children,  a  devise  to  one  child  of  one  lot 
was  a  valid  execution,  where  the  other  was  left  undisposed  of;  Ilerrick  v.  Fowler, 
108  Tenn.  410,  67  S.  W.  861,  holding  that  the  giving  of  a  mere  nominal  sum  in  the 
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o>:ecution  of  the  power,  was  sufTicient,  where  the  donee  had  advanced  the  money 

to  the  complaininji;  party  before  executing  the  po\ver. 

Proper  ai)poin(inont  of  power  as  void  for  excess  in  part. 

Cited  in  Lawrence's  Estate,   130   Pa.  354,   11   L.R.A.  85,  20  Am.   St.   Rep.   92.'), 
26    W.    X.    C.    .■)37,    20   Atl.    .521,    liokling   that   an    appointment   for    life    will  -be 
good  even  though  the  remainder  be  too  remote. 
Doctrine  of  election. 

Cited  in  Mutchmor  v.  ^Mutclunor,  8  Ont.  L.  Rep.  271,  on  the  application  of 
the  doctrine  of  election;  Graham  v.  Whitridge,  99  Md.  248,  60  L.R.A.  408,  57 
Atl.  009,  holding  that  the  doctrine  of  election  is  not  applicable  to  a  case  where 
no  otlier  property  is  disposed  of  by  the  donee  of  the  power  than  that  over  whith 
he  has  the  power  of  appointment;  Carper  v.  Crowl,  149  111.  465,  30  N.  E.  1040, 
holding  where  a  testator  gave  to  his  wife  certain  lands  and  personalty,  which  was 
less  that  her  dower  right,  the  will  not  giving  her  what  she  would  not  have  with, 
out  it,  she  was  not  put  to  her  election;  Fiske  v.  Fiske,  173  Mass.  413,  53  X. 
E.  916,  holding  that  a  widow  who  has  waived  the  provisipns  of  her  husband's 
will  can  not  avail  herself  of  a  provision  in  the  will  for  her  which  operates  as 
an  appointment  of  property  under  a  trust  deed. 
Acceleration  of  second  estate  because  first  is  void. 

Cited  in  2  Washburn,  Real  Prop.  6th  ed.  633,  on  acceleration  of  second  estate 
because  first  is  void. 

21  E.  R.-C.  371,  MIXTOX  v.  KIRWOOD,  12  Jur.  X.  S.  86,  L.  R.  1  Eq.  449,  13 
L.    T.    X.    S.    743,    14    Week.    Rep.    274,    affirming-  the   decision    of    the    Vice 
Chancellor,  reported  in  37  L.  J.  Ch.  N.   S.   606,  L.  R.   3  Ch.  614,  18  L.  T. 
X\  S.  781,  16  Week.  Rep.  991. 
Intention   of  donor  as  governing  construction   of  a  power. 

The  decision   of  the   Vice-Chancellor   was   cited   in    Heasman   v.   Pearse,   L.    R. 
11  Eq.  522,  40  L.  J.  Ch.  N.  S.  258,  24  L.  T.  X.  S.  864,  19  Week.  Rep.  673,  on 
the  intention  of  the  donor  as  governing  the  construction  of  a  power. 
Proper  parties  in  action  for  specific  performance. 

The  decision  of  the  Vice-Chancellor  was  cited  in  Real  Estate  Loan  Co.  v. 
Moleswortli,  3  Manitoba  L.  Rep.  110,  holding  that  a  mortgagee  could  not  enforce 
a  contract  of  sale  of  the  mortgaged  lots  as  against  the  purchaser. 

21  E.  R.  C.  379,  HERVEY  v.  HERVEY.  1  Atk.  561,  9  Mod.  253,  Barn.  Ch.  103, 

2  Eq.  Cas.  Abr.  669,  pi.  20. 
Jurisdiction  of  equity  to  remedy  defective  execution  of  power. 

Cited  in  Conover  v.  Brown,  49  X'.  J.  Eq.  156,  23  Atl.  507,  on  the  jurisdiction 
of  a  court  of  equity  to  remedy  the  defective  execution  of  a  power;  Doe  ex  dem. 
Tiffany  v.  Miller,  10  U.  C.  Q.  B.  65,  on  remedying  the  defect  in  the  execution  of 
a  power  by  subsequent  acts;  Ames  v.  Scudder,  11  ^lo.  App.  168,  holding  that 
a  court  in  remedj'ing  a  defective  execution  of  the  power  will  reform  only  that 
which  transcends  it ;  Allison  v.  Kurtz,  2  Watts,  185,  holding  that  conveyance 
by  one  who  was  executor,  with  full  power  to  sell,  shall  be  construed  to  be 
execution  of  power  contained  in  will,  alliiou<;h  that  power  be  not  recited. 
—  Provisions  for  wife. 

Referred  to  as  a  leading  case  in  Cowdrey  v.  Cowdrey,  71  X.  J.  Eq.  353,  04  Atl. 
98,  holding  that  an  unsealed  writing  by  a  husband  reciting  that  he  gave  his 
wife   a   certain   house   and   lot,   the   writing  being   executed   in   pursuance   of   an 
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•.luteiiuptial  promise  will  authorize  the  widow  to  recover  the  property  by  a  suit 

in  equity. 

Liability  of  father  for  support  of  liis  infant  t-hiklren. 

Cited    in   Addison   v.    Bowie,   2   Rland.   Ch.   (lOO,   holding  that   father   so   far   as 
he  is  able  is  bound  to  maintain  his  infant  ehildren. 
Kxeciition  of  power  at  different  times. 

Cited  in  Asay  v.  Hoover,  5  Pa.  21,  45  Am.  Dec.  713,  holding  that  a  married 
woman  with  power  to  sell  mortgage  or  devise  in  fee,  lands  under  a  marriage 
settlement  may  mortgage  same  and  then  devise  it  subject  to  the  mortgage;  Jack- 
son ex  dem.  Jones  v.  Striker,  1  Johns.  Cas.  284,  holding  that  power  over  legal 
estate,  defectively  executed  at  first,  may  be  executed  over  again,  and  last  execu- 
tion shall  stand,  first  being  nullity. 
Partial  validity  of  lease  for  longer  period  than  allowed  by  law. 

Cited  in  North  Vancouver  Ferry  &  Power  Co.  v.  Bunbury,  16  B.  C.  170,  on 
validity  in  part  of  leave  for  longer  period  than  allowed  by  law ;  Vancouver  Lumber 
Co.  v.  Vancouver,  15  B.  C.  432,  holding  that  lease  by  city  for  longer  period  than 
that  permitted  by  order  of  council  is  valid  for  period  for  which  it  was  authorized. 
Right  of  trustees  to  reduce  annuity  allowed  by  will. 

Cited   in  ]\Iason   v.  Jones,   13   Barb.   461,  holding  that  trustees   had   no  power 
to  reduce  annuity  from  amount  fixed  by  will  creating  annuity. 
Surrender  supplied. 

Cited  in  Chapman  v.   Gibson,  21   E.  E.  C.  390,   3  Bro.   Ch.  229,  holding  that 
surrender  will  be  supplied  for  the  wife  against  a  distant  heir  not  pro'vidc^d  for 
by  the  testator,  though  provided  for  otherwise. 
Undue  inlluence  as  avoiding  a  conveyance. 

Cited  in  Sears  v.  Shafer,  1  Barb.  408,  on  the  avoiding  of  conveyances  because 
of  undue  influence;   Owings's  Case,   1  Bland,  Ch.  370,  17  Am.  Dec.  311,  holding 
tliat  imposition  practised  upon  weakness  l)y  him  who  is  trusted  is  the  most  odious 
species  of  fraud. 
Effect  of  conveyance   by   husband   to  wife. 

Cited  in  note  in  09  L.R.A.  368,  on  effect  of  conveyance  by  husband  to  wife. 

21  E.  R.  C.  390,  CIIAP^IAN  v.  GIBSON,  3  Bro.  Ch.  229. 
N'alidity  of  execution  of  power. 

('it<d  in  Wooster  v.  Cooper,  59  N.  J.  Eq.  204,  45  Atl.  381,  holding  tbat  jmwer 
to  dispose  of  lands  given  to  be  exercised  inter  vivos  will  not  be  well  exercised  by 
last  will  of  donee  in  favor  of  volunteer,  while  such  exercise  would  defeat  gift 
over. 

Distinguished  in  Re  :McAuliffe,  50  L.  T.  N.  S.  353,  holding  that  wiiere  the 
tenent  for  life  had  power  of  appointment  to  uses,  a  deed  poll  to  enable  them 
to  sell  any  part  of  the  land  free  from  the  portions  charged  on  the  estate  by  tlie 
tenant  for  life,  gave  the  trustees  power  to  sell  free  from  portions,  as  an  execu- 
tion of  the  power. 
—  Aid  by  court  of  equity. 

Cited  in  Thomas  v.  Ohio  State  University,  70  Ohio  St.  92,  70  N.  E.  896,  on 
the  point  that  where  a  person  having  power  over  an  estate,  shows  an  intention  to 
execute  the  power  the  court  will  require  the  person  benefiting  to  perfect  this  in- 
tention; Re  Mackenzie,  28  Ont.  Rep.  312,  holding  that  where  trustee  invested 
funds  at  request  of  settlor  contrary  to  terms  of  trust,  court  might  aid  such 
defective  execution  of  power  as  there  was  no  breacii  of  trust 
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Ki^lit  of  cliild  to  allowance  out  of   legacy   for   support  during  minority. 

Cilod  in  Scibcrt's  Appi-al,  1!)  Pa.  4!),  liolding  that  whether  h'j^acy  I'.V  parent  to 
eliikl  or  <,'randcliikl  be  vested  or  contiiijicnt  on  liis  arrival  at  hiwful  age,  legatee 
during  minority  may  have  allowance  out  of  interest  for  support. 

21  E.  R.  C.  397,  MARLBOROUGH  v.  GODOLPHIN,  2  Ves.  Sr.  61. 
Construction  of  a  power  of  appointment. 

Cited  in  Re  Harbeck,  43  App.  Div.  388,  59  N.  Y.  Supp.  362,  holding  that  those 
who    take    under    power    of    appointment    take    as    though    their    names    were    in 
grant  of  power;  Dominiek  v.  fSayre,  3  Sandf.  555;  Hutchinsou  v.  Hutchinson,  13 
Ir.  Eq.  Rep.  332, — on  the  construction  of  a  power. 
—  Instrument  executing  power  as  relating  back  to  one  creating  it. 

Cited  in  Clark  v.  Wilson,  53  Miss.  119,  on  the  execution  of  a  power  as  re- 
lating 1  ack  to  the  instrument  creating  it;  Townshend  v.  Frommer,  25  Jones  &  S. 
90,  5  N.  Y.  Supp.  442,  holding  that  when  act  which  is  condition  of  existence 
of  future  use  is  done  but  not  until  then,  is  rule  to  be  applied,  that  appoint- 
ment relates  back  to  deed  of  grantor  of  power;  Re  Bowles  [1905]  1  Ch.  371,  74 
L.  J.  Ch.  N.  S.  338,  92  L.  T.  N.  S.  556,  on  the  relation  of  the  appointee's  title, 
back  to  the  instrument  creating  the  power;  Christy  v.  Pulliani,  17  111.  59,  hold- 
ing that  the  appointee  derives  his  title  not  from  the  person  exercising  the 
power  but  from  the  instrument  creating  it;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45, 
11  Am.  Dec.  389,  holding  that  the  title  rests  upon  the  act  creating  the  power 
and  takes  eflect  as  if  created  by  the  original  deed;  Wills  v.  Cowper,  2  Ohio,  124, 
holding  a  person  in  whose  favor  tlie  instrument  is  executed  takes  title  under  the 
power  itself  the  same  as  though  the  instrument  and  power  were  contained  in 
one  instrument;  Bancroft  v.  Ashhurst,  2  Grant,  Cas.  513,  holding  that  a  purchaser 
from  trustees  under  a  deed  of  trust  takes  title  as  though  the  power  and  the 
instrument  executing  it,  were  combined  in  one  instrument;  Tudor  v.  Tudor,  80 
Vt.  220,  130  Am.  St.  Rep.  977,  67  Atl.  539,  holding  that  the  source  of  the  title 
under  an  executed  power  was  in  the  party  creating  the  power  and  not  the  donee; 
Doak  v.  P.aidv  of  State,  28  N.  C.  (6  Ired.  L.)  309,  holding  that  an  appointment 
is  not  a  conveyance  and  the  estate  of  the  appointee  takes  effect  as  though  created 
in  the  instrument  creating  the  power;  Re  Harbeck,  161  N.  Y.  211,  55  N.  E.  850 
(reversing  43  App.  Div.  188,  59  N.  Y.  Supp.  362)  ;  Com.  v.  Williams,  13  Pa. 
29, — holding  that  those  who  take  under  an  appointment  of  power  take  as  if  their 
names  were  in  the  grant  of  the  power;  Emmons  v.  Shaw,  171  Mass.  410,  50  N. 
E.  1033,  holding  that  because  the  execution  of  the  power  relates  back  to  the 
instrument  creating  it,  the  estate  of  the  donor  is  the  one  to  be  ta.xed  under  a 
tax  upon  legacies  and  successions;  Re  Dowsett  [1901]  1  Ch.  398,  71  L.  J.  Ch. 
N.  S.  149,  49  Week.  Rep.  268,  holding  that  in  every  case  the  appointment  is  not 
read  as  though  contained  in  the  instrument  creating  the  power;  Jackson  ex  dem. 
Henderson  v.  Davenport,  20  Johns.  537,  holding  that  a  deed  executing  a  power 
will  not  relate  back  to  the  instrument  creating  the  power,  if  thereby  the  law- 
ful rights  of  a  third  party  are  defeated. 

Distinguished  in  Pearce  v.  Van  Lear,  5  Md.  85,  holding  that  where  the  testatrix 
by    her    will   directed    her    executors    to    free    certain    slaves,    the    issue    of   those 
slaves  born  after  her  death,  would  be  freed  because  of  relation  back  to  the  death  of 
the  testatrix. 
Disposal  of  lands  in  case  of  lapse  of  appointment. 

Cited   in   Milhollen   v.   Rice,   13    W.    \a.   510,   as   contradicting   the   rule   of   an 
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earlier   leadinjj  case,   since   approved,   on   disposal   of   lands   in   case   of   death   of 
appointee  before  taking. 

Distinpuislied  in  Wisner  v.  Ogden.  4  Wash.  C.  C.  631,  Fed.  Cas.  No.  17/J14, 
holding  that  where  the  wife  was  named  as  a  residuary  legatee,  but  certain  debts 
were  excepted  from  a  devise  of  all  personalty  and  realty  she  did  not  take  them 
as  the  residuary  legatee;  Evans's  Estate,  10  Pa.  Dist.  R.  261,  25  Pa.  Co.  Ct. 
2()6,  holding  that  where  the  donee  exercises  power  of  the  devisees  and  legatees 
of  the  donor's  will  to  whom  the  gift  over  had  been  made,  the  interests  of  the 
appointees  under  the  donor's  will  is  not  divestod  if  they  die  before  the  donee. 
Execution  of  a  jiouer  of  appoiiitniont. 

Cited  in  note  in  04  L.R.A.  913,  on  execution  by  will  of  power  of  appointment. 
—  Test  of  execution. 

Cited  in  Brewer's  Estate,  16  Pittsb.  L.  J.  N.  S.  161,  holding  that  test  of  good 
execution  of  power  is  conformity  to  terms  and  purposes  of  the  power. 
Execution   of  a   power   of   appointment    not   exercised. 

Cited  in  Re  Rispin,  25  Ont.  L.  Rep.  633,  Ann.  Cas.  1912D,  1172,  holding  that 
\mder  devise  of  residue  of  estate  to  executor  in  trust  to  pay  income  and  principal, 
in  whole  or  in  part,  to  son  in  executor's  discretion,  amount  remaining  in 
executor's  hands  at  son's  death,  was  intestate  property;  Vane  v.  Dungannon,  2 
Sch.  &  Lef.  118,  9  Revised  Rep.  63,  on  the  execution  of  a  power  in  default  of 
appointment;  Salusbury  v.  Denton,  26  L.  J.  Ch.  N.  S.  851,  3  Kay.  &  J.  529, 
3  Jur.  N.  S.  740,  5  Week.  Rep.  865,  holding  that  where  there  was  a  gift  to  a 
person  and  a  power  of  appointment  over  to  two  classes,  and  the  power  was  not 
exercised,  the  two  classes  took  ecjually. 

Distinguished  in  Brown  v.  Higgs,  5  Ves.  Jr.  495,  8  Ves.  Jr.  561,  4  Revised 
Rep.  323,  holding  that  where  the  party  is  required  to  execute  a  power  as  a  duty, 
the  court  will  enforce  it,  if  he  fails,  for  the  benefit  of  those  for  whom  he  was  to 
execute  it;  Burrough  v.  Philcox,  5  Myl.  &  C.  73,  5  Jur.  453,  holding  that  where 
a  gift  was  made  to  two  persons,  with  a  power  of  appointment  to  the  survivor 
to  be  disposed  of  to  a  class,  there  was  an  implied  trust  created  in  favor  of  that 
class,  which  the  court  would  enforce. 

Disapproved  in  Re.Caplin,  .'54  L.  J.  Ch.  N.  S.  578,  2  Drew.  &  S.  527,  6  New 
Reports,  517,  11  Jur.  N.  S.  383,  12  L.  T.  N.  S.  526,  13  Week.  Rep.  646,  holding 
that  where  there  was  a  gift  to  another  with  the  power  of  appointment  to  a 
class,  and  no  gift  over  in  default  of  appointment,  there  was  an  implied  trust  in 
favor  of  the  class;  Wilson  v.  Duguid,  L.  R.  24  Ch.  Div.  244,  53  L.  J.  Ch.  N.  S. 
52,  49  L.  T.  N.  S.  124,  31  Week.  Rep.  945,  holding  that  when  there  is  a  general 
intention  in  favor  of  a  class,  and  a  particular  intention  in  favor  of  particular 
individuals  of  that  class  to  be  selected  by  a  tiiird  person,  and  tiie  latter  intention 
fails  from  the  selection  not  being  made  the  court  will  give  effect  to  the  general 
intention  in  favor  of  the  class;  Pocock  v.  Atty.  Gen.  L.  R.  3  Ch.  Div.  342,  4(5 
L.  J.  Ch.  N.  S.  795,  35  L.  T.  N.  S.  575,  25.  Week.  Rep.  277,  on  the  construction  of 
a  power,  not  exercised. 
Iligl't*^  of  piircliaser.s  of  jiroperly  sold  in   execution  of  power. 

Cited  in  Satterfidd  v.  Tale,  132  Ga.  256,  64  S.  E.  60,  holding  that  where  pur- 
chaser had  notice  at  time  of  conveyance  of  executor's  lack  of  power  to  sell,  under 
circumstances  he  took  only  such  interest  as  devisee  had  who  executed  deed  at 
request  of  executor;  Sears  v.  Livermore,  17  Iowa,  297,  85  Am.  Dec.  564,  holding 
tiiat  purchaser  of  property  sold  in  execution  of  power  of  sale,  is  charged  with 
notice  of  extent  of  power,  and  is  bound  to  see  that  it  has  been  pursued. 
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Riffhts  of  piirelinsors  at  sheriffs  sale. 

Cited  in  Jackson  ox  dcm.  New  Loan  Officers  v.  Bull,  1  Johns.  Cas.  81,  holding 
that  purchaser  under  sheriff's  sale  takes  under  judgment  and  execution. 
Time  when  appointment  by  will  talccs  effect. 

Cited  in  Kc  Johnson,  1  Power,  68,  on  the  time  of  taking  effect  of  the  power; 
Thuresson  v.  Thuresson,  2  Ont.  L.  Rep.  637  (dissenting  opinion),  on  the  time 
of  the  taking  effect  of  the  execution  of  a  power;  Tx)ring  v.  Massachusetts  Horti- 
cultural Co.  171  Mass.  401,  50  N.  E.  936,  holding  that  where  the  appointment 
was  by  will  to  trustees,  it  took  effect  at  the  testator's  death;  Re  Vizard,  L.  R. 
1  Ch.  588,  35  L.  J.  Ch.  N.  S.  804,  12  Jur.  N.  S.  680,  14  Week.  Rep.  1000;  Re 
Moses  [1902]  1  Ch.  100,  71  L.  J.  Ch.  N.  S.  101,  85  L.  T.  N.  S.  596,  18  Times 
L.  R.  147,  holding  that  under  an  appointment  made  by  will,  the  exercise  of 
the  power  takes  effect  under  the  instrument  creating  the  power,  but  it  has 
no  operation  till  the  death  of  the  testator. 
Riglit  of  a  married  woman  to  make  a  proper  will. 

Cited  in  Bradisli  v.  Gibbs,  3  Johns.  Ch.  523,  on  the  rigiit  of  a  feme  covert  to 
execute  a  power,  by  will,  in  favor  of  her  husband;   Wagner  v.  Ellis,  7  Pa.  411, 
47  Am.  Dec.  515,  on  the  right  of  a  married  woman  to  devise  her  real  estate  under 
a  power  given  or  reserved  to  her. 
Nature   of   instrument   executing   power   of   appointment   by   devise. 

Cited  in  Ocheltree  v.  McClung,  7  W.  Va.  232,  on  the  nature  of  the  instrument 
executing  a  power. 
Distinction  between  powers  and  trusts. 

Cited  in  Lockwood  v.  Stradley,  1  Del.  Ch.  298,  12  Am.  Dec.  97;  Emery  v.  Probate 
Judge,  7  N.  H.  142;  Withers  v.  Yeadon,  1  Rich.  Eq.  324, — on  the  distinction  be- 
tween powers  and  coupled  with  a  trust;   Seitzinger  v.  W^eaver,  1  Rowle,  377,  on 
the  strict  construction  of  powers, 
Riglits   of   tenants   in    common   in    property. 

Cited  in  :Moseley  v.  Bolster,  201  Mass.  135,  87  N.  E.  606,  to  the  point  that  land 
vested  in  children  at  death  of  testator  as  tenants  in  common  could  not  be,  among 
themselves,  subject  to  variation  except  by  their  own  acts. 
Construction  of  written   instruments. 

Cited  in  Lee  v.  Ellsberry,  82  Ark.  209,  12  L.R.A.(N.S.)  956,  118  Am.  St.  Rep. 
60,  101  S.  W.  407,  on  the  construction  of  a  deed ;  Maker  v.  Lazell,  83  Me.  562,  23 
Am.  St.  Rep.  795,  22  Atl.  474,  holding  tiiat  a  grantor  could  not  destroy  his 
grant  by  words  in  other  parts  of  his  deed;  McMillan  v.  McMillan,  30  Ont.  Rep. 
627,  holding  that  where  words  are  plain  and  sensible,  no  transposition  can  be 
made  in  order  to  create  different  meaning. 
—  Of  a  will. 

Cited  in  ^'an  Wert  v.  Benedict,  1  Bradf.  114,  holding  that  wills  made  under 
a  power  are  subject  to  the  same  rules  as  other  wills;  Thompson  v.  Garwood,  3 
Whart.  287,  31  Am.  Dec.  502,  holding  that  wills  executed  under  powers  receive 
the  same  construction  as  proper  wills;  Scoffin's  Estate,  15  Phila.  572,  39  Phila. 
Leg.  Int.  272,  holding  that  order  in  which  various  provisions  of  will  are  placed 
may  be  changed  in  construing  it,  if  intention  of  testator  can  be  better  discovered 
in  that  way;  Ferry's  Appeal,  102  Pa.  207,  13  W.  N.  C.  348  (affirming  15  Phila. 
572,  39  Phila.  Leg.  Int.  272),  in  the  construction  of  a  will  to  secure  the  inten- 
tion of  the  testator;  Re  Rispin,  2  D.  L.  R.  644,  holding  that  where  by  will 
securities  were  bequeathed  to  executor  for  benefit  of  named  beneficiary,  there  is 
no  power  of  disposition  by  will  in  such  beneficiary  of  what  remains  in  hands  of 
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executor  on  death  of  Ijcnoficiary ;   Ferguson  v.  Ferguson,  2  Can.  S.  C.  497,  hold- 
ing that  where  rule  of  law,   independent  of  and   paramount  to  testator's   inten- 
tions, defeats  devise,  proper  course  is  to  let  property  go  as  law  directs  in  cases  of 
intestacy. 
Perpetuities  and   tlieir  value. 

Cited  in  note  in  21  E.  R.  C.  130,  on  perpetuities  and  their  value. 

21  E.  E.  C.  415,  ALEXANDER  v.  ALEXAXDER,  2  Ves.  Sr.  G40. 
E.\erei.se  of  power  of  ap|)<)intnicnt. 

Cited  in  Lawrence's  Estate,  136  Pa.  354,  11  L.R.A.  85,  20  Am.  St.  Rep.  025, 
20  Atl.  521,  holding  that  a  general  power  of  appointment  gives  a  power  to 
appoint  in  trust;  Appleton's  Appeal,  47  Phila.  Leg.  Int.  495,  on  sustaining  of  ap- 
pointments in  trusts,  even  under  restricted  powers ;  Boyles's  Estate,  5  W.  N.  C. 
363,  holding  that  mere  fact  that  trust  is  created  aflTects  validity  of  appointment, 
where  such  trust  really  effectuates  intention  of  donor  by  confirnjinp  benefits  to 
selected  objects;  Thornton  v.  Bright,  6  L.  J.  Ch.  N.  S.  121,  2  Myl.  &  C.  230,  hold- 
ing under  a  power  of  appointment  to  children  in  any  manner  the  father  should 
appoint,  an  appointment  of  the  estate  to  trustees  for  the  separate  use  of  the 
daughter  was  valid. 

Cited  in  2  Washburn,  Real  Prop.  6th  ed.  633,  on  time  of  execution  of  power ; 
2  Washburn,  Real  Prop.   6th  ed.  632,  on   rule  applicable  to  excessive  execution 
of  power;   1  Thomas,  Estates,  1003,  on  what  will  defeat  execution  of  power  of 
appointment. 
—  Dispo.sal  to  a  class. 

Cited  in  Hawthorn  v.  Ulrich,  207  111.  430,  09  N.  E.  885,  on  Ihe  disposal  of  prop- 
erty under  a  power  of  appointment,  amongst  a  class;  Beardsley  v.  Hotchkiss, 
30  Hun,  605,  on  the  apportionment  among  a  class  of  the  property,  muler  a  power 
of  appointment;  Neilson's  Estate,  17  W.  X'.  C.  758,  holding  that  a  donee  of  a 
limited  non-exclusive  power  must  so  appoint  that  every  one  of  the  objects  will 
have  a  sliare;  Kemp  v.  Kemp,  5  Ves.  Jr.  849,  5  Revised  Rep.  182,  liolding  iliat 
under  a  power  to  appoint  among  several  objects  each  must  have  a  substantial 
share;  Clay  v.  Smallwood,  100  Ky.  212,  38  S.  W.  7,  holding  that  when  a  power 
of  ai)pointmont  is  to  be  exercised  as  to  a  class,  although  the  shares  under  it 
need  not  be  equal  each  one  of  the  class  is  entitled  to  a  substantial  portion  of  the 
estate;  Den  ex  dem.  Michcau  v.  Crawford,  8  N.  J.  L.  90,  holding  that  a  power 
of  disposal  among  children  is  not  properly  executed  by  giving  all  to  one,  or  liy 
excluding  any;  Boyles's  Estate,  12  Pliila.  83,  35  Phila.  Leg.  Int.  181,  holding  that 
a  trust  created  in  the  exercise  of  a  power  is  valid  if  such  trust  really  effectuates 
the  intention  of  the  donor;  Bristow  v.  Warde,  21  E.  R.  C.  356,  2  Ves.  Jr.  336,  2 
Revised  Rep.  235,  holding  that  an  appointment  to  the  husband  of  a  daughter 
for  life,  and  if  she  survived  to  her  for  life,  and  then  to  sucli  as  she  sliould  ny- 
point,  was  a  sufficient  exercise  of  a  power  of  appointment  to  children;  Bray  v. 
Bree,  2  Clark  &  F.  453,  8  Bligli,  N.  R.  568,  on  the  right  to  appoint  to  one  of  a 
class;  Alloway  v.  Alloway,  4  Drury  &  War.  380,  2  Connor  «&  L.  517,  holding  tliat 
where  the  power  is  not  a  mere  power  of  selection  the  donee  may  settle  the  fund 
among  the  children  as  she  thought  proper. 
Iiiatidiori/.ed   e.vcrcise  of  power. 

Cited  in  Tiiomas  v.  Joslin,  30  Minn.  38S,  15  N.  W.  675,  on  the  effect  of  excess 
of  authority  by  agent;  Pepper's  Estate,  5  Pa.  Co.  Ct.  41.  holding  that  j)ower  to 
appoint  "to  such  of  liis  cliildren  and  issue,  and  for  such  estates  and  in  such  shares 
as  he  sliall  by  hist  will  appoint,"  is  not  well  (>xccuted  by  gift  by  will  to  only  son 
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for  lives  in  being  and  21  years  tliercafter,  upon  condition,  etc.;  Kctcliin  v.  Rion, 
68  S.  C.  260,  47  S.  E.  376,  liolding  that  an  exercise  of  tlie  appointment  contrary 
to  the  power  is  void;  Tuci<er  v.  Gill,  61  111.  236;  Mason  v.  Jones,  13  Barb.  401; 
Edgerly  v.  Barker,  66  X.  H.  434,  28  L.R.A.  328,  31  Atl.  900,— on  the  invalidity 
of  the  appointment  in  excess  of  power;  Ready  v.  Kearsley,  14  ^lich.  215,  holding; 
that  if  the  donee  in  executing  the  power  annexes  some  unauthorized  conditions, 
the  conditions  in  excess  are  void;  Lawrence's  Estate,  26  W.  N.  C.  537;  Gilpin 
Twp.  v.  Parke  Twp.  21  W.  N.  C.  269, — holding  that  where  limitations  and  re- 
strictions imposed  upon  estate  by  donee  in  his  exercise  of  power  are  in  excess 
of  power,  estate  passes  freed  from  such  restrictions;  Robinson  v.  Hardcastle,  2 
T.  R.  241,  1  Revised  Rep.  467,  2  Bro.  Ch  22,  holding  that  where  the  exercise  of 
the  power  was  part  bad  and  part  good,  that  which  is  bad  is  void  as  in  excess  of 
power;  Root  v.  Stuj^sesant,  18  Wend  257,  holding  a  power  to  lease  if  made  in 
excess  of  the  power,  avoids  the  excess  only;  Thornton  v.  Zea,  22  Tex.  Civ.  App. 
509,  55  S.  W.  798,  holding  that  trustees  can  only  have  and  exercise  such  power 
as  is  given  them  by  the  will,  and  if  they  attempt  to  anne.x  unauthorized  condi- 
tions, such  attempt  will  be  void;  Re  Kerr,  L.  R.  4  Ch.  Div.  600,  46  L.  J.  Ch.  N.  S. 
287,  36  L.  T.  N.  8.  356,  25  Week.  Rep.  390,  holding  that  where  a  testator  in 
exercise  of  a  power  of  appointment  to  appoint  a  fund  among  lier  children  gave  one- 
Iialf  the  property  to  a  child,  and  the  otlier  half  to  another  person  as  joint  tenants 
the  intention  of  the  testator  should  be  upheld  to  the  extent  of  holding  the 
exercise  of  the  power  of  appointment  valid  as  to  the  child's  share  and  invalid  as 
to  the  stranger's  share. 

Cited  in  note  in  21  E.  R.  C.  431,  on  effect  of  cutting  down  previous  absolute 
gift  in  subsequent  part  of  instrument  executing  power. 
— Conferring-  the  whole  estate  upon  one  authorized  to  take. 

Cited   in   Rogerson  v.   Campbell,    10   Ont.   L.   Rep.   748,   holding  that  where   a 
daughter  had  the  power  of  appointment  to  dispose  of  it  to  the  child  or  grand- 
children of  the  testator,  and  she  disposed  of  it  to  her  husband,  and  in  trust  for 
one  grandchild,  tlie  latter  took  it  all  free  from  any  condition. 
—  Divisible  or  otherwise. 

Cited  in  Pepper's  Appeal,  120  Pa.  235,  6  Am.  St.  Rep.  702,  13  Atl.  929  (opin- 
ion of  lower  court)  (ainrming  21  W.  X'.  C.  271,  5  Pa.  Co.  Ct.  41,  45  Phila.  Leg. 
Int.  314),  holding  that  conditions  annexed  to  the  estate  in  excess  of  the  power  giv- 
en are  void;  Roger's  Estate,  31  Pa.  Super.  Ct.  620,  holding  that  where  there  is 
an  excess  of  poAver,  whether  the  excess  renders  the  appointment  wholly  bad 
depends  upon  whether  the  good  and  the  bad  are  separable;  Uhlendorf  v.  Kaufman, 
41  111.  App.  373;  Com.  v.  Hawkins,  83  Ky.  246, — holding  that  if  a  line  can  be 
drawn  between  that  which  is  properly  executed  and  the  excess,  the  excess  will  be 
void;  Hillen  v.  Iselin,  67  Hun,  444,  22  N.  Y.  Supp.  282,  holding  that  where  the 
power  is  imperfectly  executed  the  excess,  if  separable,  will  be  treated  as  void  and 
the  remainder  enforced;  Hillen  v.  Iselin,  144  X".  Y.  365,  39  N.  E.  368,  holding  that 
an  execution  of  a  power  will  not  be  defeated  because  of  an  excess  which  may  be 
eliminated;  Re  Perkins  [1893]  1  Ch.  283,  62  L.  J.  Ch.  N.  S.  531,  67  L.  T.  N.  S. 
743,  41  W^eek.  Rep.  170,  3  Reports,  40,  holding  that  where  impossible  to  distin- 
guish between  authorized  execution  and  excess  the  whole  is  bad. 
Partial  validity  of  lease   for  a   longer  period   than   allowed  by   law. 

Cited  in  Vancouver  Lumber  Co.  v.  Vancouver,  15  B.  C.  432,  holding  that  lease 
by  city  for  longer  period  than  that  permitted  by  order  of  council  is  valid  for 
jieriod  for  which  it  was  authorized. 
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Intention  of  donor  as  ji"o^<'''"'"g  appointment  to  a  class. 

Cited  in  Keating  v.  Reynolds,  1  Ray,  SO,  on  resort  to  intention  to  construe  lim- 
itations over  to  survivors  of  a  class. 
Delegation  of.  a  discretion  to  appoint. 

Cited  in  Belote  v.  White,  2  Head,  703,  holding  that  a  discretion  to  appoint  under 
a  power  can  not  be  delegated  to  another;  Berger  v.  Duff,  4  Johns.  Ch.  368,  holding 
that  a  power  to  sell  land  by  executors  can  not  be  executed  by  their  attorneys. 

Cited  in  Reinhard,  Ag.  145,  on  lack  of  power  to  delegate  delegated  authority. 
l>elegation  of  discretionary   powers  of  trustees. 

Cited  in  Pennsylvania  Co.  v.  McMurtrie,  3  Phila.  Leg.  Int.  77,  holding  that  one 
trustee  cannot  delegate  his  discretion  to  another  person;  Bohlen's  Estate,  75  J'a. 
304  (affirming  9  Phila.  529,  29  Phila.  Leg.  Int.  108),  holding  that  a  trustee  can  not 
delegate  his  discretion  to  another ;  Dodge  v.  Stickney,  62  N.  H.  330,  on  the  dele- 
gation of  the  powers  of  a  trustee;  Saunders  v.  Webber,  39  Cal.  287,  holding  that 
the  discretionary  powers  of  a  trustee  are  not  assignable;  Wilson  v.  Pennock,  27 
Pa.  238;  Mercer  County  v.  Pittsburg  &  E.  R.  Co.  27  Pa.  389,— holding  tliat 
discretionary  powers  given  to  trustees  will  not  pass  to  others;  Gambell  v.  Trippe, 
75  Md.  252,  15  L.R.A.  235,  32  Am.  St.  Rep.  388,  23  Atl.  401;  Andrew  v.  New 
York  Bible  &  Prayerbook  Soc.  4  Sandf.  156, — liolding  that  a  trust  involving  per- 
sonal confidence  can  not  be  transferred. 

Cited  in  2  Beach,  Trusts,  1244,  on  liability  of  trustee  in  delegation  of  powers 
and  duties;  2  Beach,  Trusts,  996,  1005,  on  discretionary  powers  of  trustees;  2 
Beach,  Trusts,  1341,  on  right  of  trustee  to  employ  persons  to  collect  debts  due 
trust  estate;  1  Devlin,  Deeds,  3d  ed.  758.  on  invalidity  of  delegation  of  power  of 
sale  by  one  executor  to  co-executor ;  2  Beach,  Trusts,  1089,  on  power  of  sale  in 
surviving  trustee. 

Distinguished  in  Grinnell  v.  Buchanan,  1  Daly,  538,  holding  that  a  ministerial 
power  may  be  delegated. 

Property  to  be  disposed  of  as  subject  to  the  debts  of  the  person  appoint- 
ing. 

Cited  in  Wakefield  v.  Campbell,  20  IMe.  393,  37  Am.  Dec.  60,  holding  that  no 
power  can  be  so  framed  as  to  protect  an  appointment  luider  it  from  the  debts 
of  the  person  appointing. 
Word   children   a.s    in<-ludinj^   grandeliildren. 

Cited  in  Bernard  v.  Hipkins,  6  Call.  (Va.i  101,  on  the  word  children  as  includ- 
ing grandchildren. 

Distinguished  in  Lazier  v.  Robertson,  30  Ont.  Rep.  517,  holding  that  in  a  mar- 
riage settlement  the  word  children  may  include  grand  children  where  there  is 
a  vested  remainder  to  the  children;  llaydon  v.  Wilshere,  3  T.  R.  372,  holding 
that  under  a  bond  by  the  father,  upon  the  daughter's  marriage  to  the  husband 
a  certain  sum  or  to  the  husband's  executors  after  death  if  any  issue  of  the  mar- 
riage should  ))('  living,  Ihc  grandchildren  were  issue. 
KfTect  on  fjift  of  remoteness  of  interest. 

Cited  in  Gray,  Perj)et.  2d  ed.  229,  on  effect  on  gift  of  limitation  of  interests 
l)eing  too  icmote;  Grey,  Perpet,  2d  ed.  352,  on  invalidity  of  gift  to  issue  for  re- 
moteness. 

21   E.  R.  C.  425,  CARVER  v.   BOWLES.  9  L.  J.  Ch.  N.  S.  91,  2  Russ.  &  M.  304, 

.!  1   Revised  Rep.  102. 
Xiiiid    appointment   as   affef-ted    l)y    atlempteil    ivstriction    ultra    vires. 
Cited    in    Simonsoii    v.    Waller,   9   App.   Div.   503,   41   X.   Y.   Supp.   062,  on   the 
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iihsoluto  pift  prevailing:,  wlierc  specific  jjarticular  interest  created  out  of  it  fail; 
riiiladelpliia  v.  Girard,  45  Pa.  9,  S4  Am.  Dec.  470,  on  the  vestoa  estate  as  bein<; 
iinaU'ected  by  unlawful  conditions,  limitations,  powers,  trusts,  or  restraints  wliicli 
are  annexed  to  it;  Re  Edwards,  22  Out.  L.  Rep.  367,  holding  that  under  will 
attempting  to  dispose  of  proceeds  of  insurance  policy  on  testator's  life  which  was 
payable  to  wife,  by  giving  wife  life  use  only,  wife  was  entitled  to  insurance  money 
absolutely  as  well  as  to  Other  benefits  under  will;  Lasscnce  v.  Tiernej',  1  Macn.  & 
(t.  551,  2  Hall  &  Tiv.  115,  14  Jur.  182,  on  the  restriction  of  an  absolute  legacy, 
as  not  prevailing  over  the  absolute  gift:  Kampf  v.  Jones,  7  L.  J.  Ch.  N.  S.  03,  2 
Keen,  750,  holding  that  where  the  testatrix  having  a  power  of  appointment  to 
her  children  or  remoter  issue,  appointed  a  sum  to  one  of  them  absolutely,  and 
then  attempted  to  limit  it  over  to  the  imborn  children  of  such  child,  the  prior 
absolute  gift  to  the  child  was  good;  Harvey  v.  Stracey,  2  L.  J.  Ch.  N.  S.  23.  1 
Drew.  73,  16  Jur.  771,  holding  that  under  a  prior  clause  of  definite  and  precise 
appointment  of  shares  to  each  niece  living  at  death  of  testatrix's  husband,  the 
niece  took  absolute  an  interest  subject  to  the  trust  to  her  use,  even  though  there 
was  an  unsuccessful  attempt  to  settle  such  shares ;  Wooldridge  v.  Wooldridge,  28 
L.  J.  Ch.  N.  S.  089.  Johns.  03,  5  Jur.  N.  S.  560,  holding  that  where  there  is  an 
absolute  a])pointmcnt  by  will  to  a  proper  object  of  the  power,  and  a  folloMing  at- 
tempt to  modify  the  interests  so  appointed  in  a  manner  which  the  law  will  not 
allow  the  court  reads  the  will,  as  if  the  passages  in  which  the  attempts  were  made, 
were  left  out;  Dowglass  v.  Waddell,  Jr.  L.  R.  17  Eq.  384,  holding  that  where  there 
is  a  complete  and  absolute  appointment  to  all  the  children,  and  afterwards  an 
attempt  to  cut  this  down  and  settle  it  on  others  which  would  be  void  as  an  appoint- 
ment, the  qualifying  trust  is  void  and  the  original  appointment  stands  without  the 
modification;  McDonald  v.  McDonald.  L.  R.  2  H.  L.  S.  C.  App.  Cas.  482.  holding 
where  a  gift  made  under  a  power  is  accompanied  by  directions  and  conditions  ultra 
vires,  the  gift  will  be  valid  and  the  directions  void;  Cooke  v.  Cooke,  L.  R.  38 
Ch.  Div.  202,  59  L.  T.  N.  S.  093,  30  Week.  Rep.  750,  on  an  absolute  appointment 
as  prevailing  over  an  attempt  to  modify  the  enjoyment  beyond  the  power ;  War- 
rand  v.  Warrand  [1901]  3  Eraser,  369  (Scot.  Sess.  Cas.  5th  series  369),  holding 
that  under  a  power  of  appointment,  the  exercise  of  it  which  appointed  the  estate 
to  the  children^  under  conditions  and  restrictions  limiting  it  to  them  for  life  only, 
was  valid. 

Cited  in  note  in  10  Eng.  Rul.  Cas.  321-323,  on  necessity  of  devisee  who  accepts 
devise  relinquishing  all  claims  to  estate  devised  to  another. 

Distinguished  in  Re  Crawshay,  L.  R.  43  Ch.  Div.  615,  59  L.  J.  Ch.  N.  S.  395, 
62  L.  T.  N.  S.  489,  38  Week.  Rep.  600,  holding  that  where  the  appointment  was 
first  absolute  and  then  it  was  limited  to  be  in  trust,  which  was  invalid,  the 
later  clause  that  if  the  appointment  in  trust  was  invalid  that  the  share  slinuld 
go  to  another,  the  share  Avould  go  to   such   other   ])erson. 

Election    raised   by   appointment  to   proper   persons   witli   a    limitation    to 
persons   not  objects. 

Cited  in  Black  v.  Lamb,  21  L.  J.  (  h.  N.  S.  46.  14  Beav.  482,  16  Jur.  142,  hold- 
ing that  where  there  was  an  appointment  in  favor  of  the  objects  of  the  power, 
absolutely  and  also  a  bequest  of  the  testator's  own  ])roperty,  requesting  them  to 
leave  the  appointed  fund  to  persons  not  objects  of  the  power,  no  case  of  election 
arose;  Churchill  v.  Churchill,  L.  R.  5  Eq.  44,  16  Week.  Rep.  192,  holding  that 
where  there  was  an  appointment  to  objects  of  power  with  superadded  restric- 
tion in  excess  of  power,  coupled  witli  a  gift  of  other  property  to  the  appointee,  no 
case  of  election  arose:   Wollaston  v.  King,  L.  R.  8  Eq.  105,  38  L.  J.  Ch    N.  S. 
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J!)2,  20  L.  T.  X.  S.  1003,  17  Week.  Rep.  641,  holding  tliat  a  case  of  election  was 
not  raised  by  an  appointment  to  the  daughters  and  benefits  out  of  the  testator's 
own  estate;  Bate  v.  Willats,  'M  L.  T.  X.  S.  221,  holding  that  an  appointment  of 
trustees  for  his  son  who  was  an  object  of  tlie  power,  or  in  case  he  did  not  sur- 
vive then  to  others  not  objects  of  the  power,  and  other  benefits  out  of  the  testator's 
own  estate  wliicli  were  given  to  the  son,  who  did  survive,  did  not  raise  a  ease  of 
election. 

Distinguislied  in  ^loriarty  v.  ]\I&rtin,  .'5  Ir.  Ch.  Rep.  20,  lioUling  that  where 
tliere  was  a  power  of  appointment  to  children,  and  the  donee  appointed  £1  to 
be  paid  to  eacli  of  his  two  children,  and  the  residue  to  go  to  one  of  them  for 
life  and  then  to  such  as  he  may  appoint  and  also  gave  him.  other  property,  a 
ease  of  election  arose;  Tompkyns  v.  Blane,  28  Reav.  422,  holding  that  where  there 
was  an  appointment  to  a  son  and  daughter  under  a  power  to  appoint  among 
children  or  their  issue,  in  equal  shares  to  vest  as  afterward  described,  and  a 
bequest  of  the  residuary  estate  to  the  son  in  trust  to  vest  absolutely  later,  subject 
to  a  settlement  therein  directed,  witii  gifts  over  to  persons  not  objects  of  the 
trust,  it  raised  a  case  of  election;  White  v.  White,  L.  R.  22  Ch.  Div.  oo"),  52  L  J. 
Ch.  X.  S.  232,  48  L.  T.  X.  S.  151,  13  Week.  Rep.  451,  holding  that  an  appointment 
to  an  object  of  the  power,  subject  to  a  charge  in  favor  of  others  who  were  not, 
so  as  to  equalize  the  shares  of  all,  gave  rise  to  a  case  of  an  election  in  favor 
of  those  who  were  not  objects. 
Atloiiiption  of  a  legacy. 

llefcrred  to  as  a  leading  case  in  Hine  v.  Hine,  30  Barb.  507,  holding  that  when 
a  person  in  loco  parentis,  or  a  parent  bequeaths  a  legacy  to  a  child  or  grand- 
child, and*  during  his  life  time  gives  a  portion  to  the  same  child,  such  portion 
will  in  general  be  deemed  an  ademption  of  the  legacy. 

Cited  in  note  in  38  L.R.A.  (X.S.)  592.  on  gift  by  testator  as  ademption  of 
general  legacy  to  donee. 

Cited  in  Smith,  Pers.  Prop.  248,  on  ademption. 

Distinguished  in  De  Groflf  v.  Terpenning,  14  Hun,  301,  holding  tliat  a  gift  to 
the  daughter  of  the  amount  of  the  legacy  was  not  an  ademption  where  the  legacy 
was  contingent. 

21  E.  R.  C.  432,  DOE  EX  DEM.  BLOO-M  I'lELD  v.  EYRE,  5  C.  B.  713,  18  L.  J.  C. 
P.  X.  S.  284. 

Validity  of  a  condition   subsequent   in  an  absolute  gift. 

Cited  in  Dusenberry  v.  Johnson,  50  X.  J.  Eq.  330,  45  Atl.  103,  holding  tliat 
luider  will  creating  trust,  to  pay  income  to  grandchildren  luitil  21  years  of  age, 
when  they  were  to  be  paid  principal,  and  if  one  died  before  majority  other  was  to 
receive  whole,  if  both  died  it  to  be  paid  to  thi'ir  father,  legacy  vested  in  grand- 
children on  testator's  death  subject  to  be  devested  in  case  of  their  deatli  before 
majority;  Leonard  v.  Leonard,  I  X.  B.  Eq.  576,  holding  that  a  bequest  to  the 
tvife  in  lieu  of  dower,  upon  the  condition  that  if  she  married  again,  such  jjrop- 
erty  to  go  to  trustees  in  trust  for  certain  sons  was  not  void;  Re  Archer,  14  Ont. 
L.  Rep.  374,  holding  that  provision  for  divesting  in  will,  is  not  rendered  of  no 
avail  by  fact  that  gift  over  is  void  by  statute  of  Mortmain,  though  that  gift  be 
for  all  purposes  void;  Walsh  v.  Fleming,  10  Ont.  L.  Rep.  22fi,  holding  that  under 
will  devising  to  son  use  of  certain  land  for  life,  if  he  returned  home,  and  at  his 
rieath  to  be  divided  Vietween  son's  children;  upon  son's  retujri  and  death  without 
children  devise  lapsed;  Hurst  v.  Hurst.  L.  R.  21  Ch.  Div.  278,  51  L.  J.  Ch.  X.  S. 
720.   46  L.  T.   X.   S.  800.   31    Week.    Rep.   327.   liolding  that   where   property   was 
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pivcn  in  trust  for  another  for  life,  remainder  to  the  children,  but  with  condition 
that  if  the  lessee,  charged  the  estate  in  any  way,  his  rights  to  be  immediately 
forfeited  and  the  remainder  to  take  immediate  effect,  the  condition  was  good  even 
though  there  were  no  children. 

Cited  in  Gray,  Pcrpet,  2d  ed.  560,  561,  56.3,  on  validity  of  determinable  fees; 
Graj',  Perpet.  2d  ed.  59,  on  possibility  of  determinable  fee  with  possibility  of 
reverter  in  a  limitation  of  copyholds. 

Distinguished  in  Jones  v.  Davies,  28  Week.  Rep.  455,  holding  that  where  a  father 
bequeathed  his  property  equally  to  two  sons  and  a  daughter  absolutely,  but  that 
if  the  daughter  should  die  without  issue  her  share  to  go  to  the  sons  or  the  sur- 
vivor of  them  that  her  property  vested  indefeasibly  in  her  upon  her  surviving 
both  sons  although  she  died  without  issue. 

21  E.  R.  C.  445,  CROMPE  v.  BARROW,  4  Ves.  Jr.  681,  4  Revised  Rep.  318. 
Validity  of  exercise  of   power  of  appointment. 

Cited  in  Boyle's  Estate,  12  Phila.  83,  35  Phila.  Leg.  Int.  181,  5  W.  N.  C.  363, 
holding  that  the  fact  that  a  trust  is  created  in  the  exercise  of  a  power  to  appoint 
among  children  for  such  estate  or  estates  as  the  donee  shall  direct  by  will,  does 
not  affect  the  validity  of  the  appointment  if  the  donor's  intention  is  effectuated; 
Lawrence's  Estate,  136  Pa.  354,  11  L.R.A.  85,  20  Am.  St.  Rep.  925,  26  W.  N.  C.  537, 
20  Atl.  521,  47  Phila.  Leg.  Int.  495,  holding  that  under  a  general  power  of  ap- 
pointment authorizing  the  donee  to  grant  tlie  real  estate  in  fee  to  such  as  he 
may  by  will  direct,  in  such  shares  as  he  desires,  an  appointment  in  fee  to  trustees 
for  persons  for  life  remainder  over  in  fee  is  valid  unless  void  for  remoteness; 
Thornton  v.  Bright,  2  Myl.  &  C.  230,  6  L.  J.  Ch.  N.  S.  121,  holding  that  an  appoint- 
ment of  the  estate  to  trustees  for  the  separate  use  of  the  daughter  during  the 
joint  lives  of  herself  and  husband  was  a  valid  exercise  of  the  power  of  the  father 
to  appoint  among  his  children  such  sliares,  and  proportions  and  upon  such  con- 
ditions as  he  determined;  Williamson  v.  Farwell,  L.  R.  35  Ch.  Div.  128,  56  L. 
J.  Ch.  N.  S.  645,  56  L.  T.  X.  S.  824,  36  Week.  Rep.  37,  holding  that  the  appoint- 
ment by  the  donee  to  his  son  for  life  with  remainder  to  such  of  the  son's  children 
as  he  should  appoint,  or  in  default  of  the  appointment  to  the  son  in  fee,  gave  the 
son  a  fee,  upon  the  failure  to  exorcise  the  appointment  by  tlie  son. 

Cited  in  Gray,  Perpet.  2d  ed.  300,  on  separable  limitations. 
— i  Invalidity  of  excess. 

Cited  in  Warrand  v.  Warrand  [1901]  3  Eraser,  369,  holding  tliat  under  a 
power  to  appoint  under  conditions  and  restrictions,  and  an  appointment  to  the 
children  for  them  to  receive  the  rents  for  life,  and  the  capital  to  go  to  their 
issue,  or  if  anj'  died  without  issue  to  go  to  such  as  such  child  should  appoint 
the  restriction  of  a  life  rent  to  the  children  Avas  invalid  and  that  the  children 
were  entitled  to  the  share  appointed  to  them  in  fee. 

Cited  in  2  Washburn,  Real  Prop.  Gth  ed.  631,  on  rule  applicable  to  excessive 
execution  of  power. 
— .  Invalidity  of  one  of  alternative  gifts. 

Cited  in  Schettler  v.  Smith,  41  X.  Y.  328;  Cowcn  v.  Rinaldo,  8  Misc.  115,  28 
N.  Y.  Supp.  369, — holding  that  wliere  a  limitation  is  made  to  take  effect  on  two 
alterative  events  one  of  which  is  too  remote  and  the  other  valid  as  within  the 
prescribed  limits,  the  gift  will  be  valid  and  take  effect  on  the  happening  of  the 
valid  event. 

Xotes  on  E.  R.  C— 129. 
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—  Piirlial   invalidity   as  affecting  remainder. 

Cited  in  Fowler  v.  Depau,  26  Barb.  224,  on  the  effect  of  a  partial  invalidity  of 
a  gift  because  of  remoteness,  upon  the  remainder  of  the  gift. 
Delegation  of  power. 

Cited  in  1  Beach,  Trusts,  G40,  on  trust  arising  from  delegation  of  powers  by 
trustee. 
Construction  of  will. 

Cited  in  Williamson's  Estate,  3  Pa.  Co.  Ct.  239,  holding  that  fact  that  provision 
in  will  would  be  too  remote  if  construed  in  certain  way  is  reason  for  supposing 
that  it  was  not  intended  to  be  construed  in  that  way;  Coggins's  Appeal,  124  Pa. 
10,  10  Am.  St.  Rep.  505,  16  Atl.  579,  23  W.  X.  C.  206  (alhrming  3  Pa.  Co.  Ct. 
239,  44  Pliila.  Leg.  Int.  176),  on  the  construction  of  the  will  according  to  cir- 
cumstances existing  at  the  testator's  death. 

21  E.  R.  C.  452,  BRUDENELL  v.  EL\YES,  7  Ves.  Jr.  382,  6  Revised  Rep.  310, 
opinion    of    law    judges    certified    to    the   Lord    Chancellor    in    1    East,    442. 
Excess   of   power   as   affecting   validity   of   appointment. 

Cited  in  Lawrence's  Estate,  136  Pa.  354,  11  L.R.A.  85,  20  Am.  St.  Rep.  925,  26 
W.  X.  C.  537,  20  Atl.  521,  holding  that  where  tlie  donee  of  a  power  to  devise  was 
in  being  at  the  time  the  power  was  created,  and  appoints  by  will  in  trust  for  life- 
tenants  to  take  at  his  death,  with  remainder  over,  the  appointment  is  valid  even 
though  the  remainder  over  be  too  remote. 
Rule  against  perpetuities. 

Cited  in  Madison  v.  Larmon,  170  111.  65,  62  Am.  St.  Rep.  356,  48  X.  E.  556, 
holding  that  a  devise  to  seventeen  persons  for  life,  with  remainders  to  six  for 
life  and  in  fee,  all  of  which  will  vest  within  twenty  one  years  after  the  death  of  a 
person  alive  at  the  testator's  death  is  valid;  Jackson  ex  dem.  Xicoll  v.  Brown,  13 
Wend.  437,  on  the  validity  of  a  devise  for  life  to  an  unborn  person. 

Cited  in  note  in  21  Eng.  Rul.  Cas.  135,  on  perpetuities  and  their  value. 

Cited  in  Gray,  Perpct.  2d  ed.  172,  on  validity  of  successive  gifts  to  persons  un- 
born provided  their  estates  vest  within  the  required  limit;  2  Washburn,  Real 
Prop.  6th  ed.  544,  as  to  what  limitations  are  too  remote. 

Distinguished  in  Brown  v.  Brown,  86  Tenn.  277,  6  S.  W.  869,  holding  that  when 
the  contingency  upon  which  the  bequest  over  is  to  take  effect,  must  by  the  terms 
of  the  will  iiappcn  within  lives  in  being  and  twenty-one  years  thereafter,  the 
limitation  over  is  valid  altliough  the  result  may  be  tliat  an  unborn  child  of  an 
unborn  child  takes  thereunder. 
Power  of  revocation  of  appointment. 

Cited  in  Re  Harding  [1804]  3  Ch.  315,  63  L.  J.  Ch.  X.  S.  725,  7  Reports,  414, 
71  L.  T.  X.  S.  269,  42  Week.  Rep.  677,  holding  that  where  by  a  marriage  settle- 
ment power  to  appoint  was  reserved  to  the  husband  and  wife,  with  power  of 
revocation  and  new  appointment,  a  joint  deed  reserving  the  power  of  revocation 
and  new  appointment  mentioned  in  the  deed,  effectually  reserved  the  power  of 
revocati(jn. 
Construction   of   powers. 

Cited  in  Holmesdale  v.  West,  L.  R.  3  Eq.  474,  36  L.  J.  Ch.  N.  S.  253,  on 
the  strict  construction  of  a  marriage  settlement;  Eastwood  v.  Avison,  L.  R.  4 
Exch.  141,  38  L.  J.  Exch.  N.  S.  74,  on  the  power  to  appoint  to  children  as  giving 
power  to  leave  to  grandchildren. 


2051  NOTES  ON  ENGLISH  RULING   CASES.      [21  E.  R.  C.  47G 

Doctrine  of  cy  pros. 

Cited  in  Jaokson  v.  Pliillips,  14  Allen,  r)30.  on  the  doctrine  of  cy  prcs,  as  ap- 
plied to  executory  devises  or  powers  of  appointment;  Edgerly  v.  Barker,  C6  N. 
H.  434,  28  L.R.A.  328,  31  Atl.  900,  on  tiie  doctrine  of  cy  pres,  in  the  construction 
of  wills;  Re  Mortimer  [1905]  2  Ch.  502,  74  L.  J.  Cli.  N.  S.  745,  93  L.  T.  N.  S. 
459,  on  the  application  of  the  doctrine  of  cy  pres. 

Disapproved  in  White  v.  Fisk,  22  Conn.  31,  holding  that  the  doctrine  of  cy 
pres  has  never  been  adopted  into  the  laws  of  Connecticut. 
Kffect  of  misstating;  name  of  lessor  of  property. 

Cited  in  Doe  ex  dem.  Presbyterian  Churcli  v.  Bain,  3  U.  C.  Q.  B.  198,  on  effect  of 
misstating  name  of  lessor  in  ejectment  to  try  title  of  churcli  lands. 

21  E.  R.  C.  405,  JONES  v.  WINWOOD,  5  Jur.  100,  10  L.  J.  Ch.  N.  S.  165,  10 
Sim.  150,  affirming  tlie  decision  of  tlie  Barons  of  the  Exchequer  reported  in  3 
Mees.  &  W.  653. 

Power  of  life  tenant  to  consent  to  .sale  of  the  estate. 

Cited  in  Leggett  v.  Doremus,  25  N.  J.  Eq.  122,  holding  that  the  power  to  con- 
sent to  a  sale  is  not  extinguished  in  all  cases  where  the  donee  of  the  power  is  the 
life  tenant,  even  by  the  absolute  alienation  of  his  life  estate;  Re  Bedingfiekl 
[1893]  2  Ch.  332,  62  L.  J.  Ch.  N.  S.  430,  3  Reports,  483,  68  L.  T.  N.  S.  634,  41 
Week.  Rep.  413,  holding  that  where  a  settlement  of  real  estate  contained  a 
power  of  sale  by  the  trustees  with  the  consent  of  the  life  tenant,  and  the  life 
tenant  incumbered  the  estate  and  was  declared  bankrupt,  the  trustees  could  still 
with  the  consent  of  the  life  tenant  sell  the  land,  but  the  trustee  in  bankruptcy 
and  the  incumbrancer  must  join. 

Cited  in  1  Devlin  Deeds,  3d  ed.  774,  on  necessity  that  assignee  join  with  insolv- 
ent life  tenant  in  assenting  to  sale, 

21  E.  R.  C.  476,  CHAMBERS  v.  SMITH,  L.  R.  3  App.  Cas.  795. 
Right  of  creditors  to  reach  triist  estate. 

Cited  in  Baker  v.  Brown,  146  Mass.  369,  15  N.  E.  783,  holding  that  where  the 
widow  left  the  residue  of  her  estate  to  two  daughters,  subject  to  the  condition 
that  they  support  their  father  for  life,  the  husband  liad  no  interest  which  was 
subject  to  his  debts. 

Cited  in  Smith,  Eq.  Rem.  42,  on  right  of  creditor  to  maintain  bill  to  reach 
trust  property  which  by  will  has  been  rendered  inalienable  and  not  subject  to 
creditors. 

—  Validity  of  trust  witliholding;  property  from  liability  for  debts. 

Cited  in  Ballantine  v.  Ballantine,  152  Fed.  775,  holding  that  a  provision 
withholding  payment  of  a  legacy  at  the  discretion  of  the  trustee  was  valid; 
Seymour  v.  McAvoy,  121  Cal.  438,  41  L.R.A.  544,  53  Pac.  946,  on  the  validity  of 
a  spendtlirift  trust. 

—  Power  of  court  to  conlrol  discretion  of  trustees. 

Cited  in  Stone  v.  Westcott,  18  R.  I.  685,  29  Atl.  838,  on  the  power  of  a  Court 
of  Equity  to  control  the  discretion  of  trustees. 

Cited  in  note  in  25  L.R.A. (N.S.)   423,  on  right  to  control  discretion  vested  in 
one  person   to   determine   whether   or   wlion   another   is   fit   to  receive   legacy   or 
devise. 
Validity  of  declaration  inserted  in   testing  clanse  of  deed. 

Cited  in  IHair  v.  Ai=sets  Co.  [ISOG]  A.  C.  409,  on  the  validity  of  the  declara- 
tion asserted  in  the  testing  clause  of  the  deed. 
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21  E.  R.  C.  499,  WHITE  v.  ST.  BARBE,  1  Ves.  &  B.  399,  12  Revised  Rep.  246. 
Appointment   of  grandchiklren    under   power    to   appoint   to   cliildren. 

Cited  in  Re  Poeock,  L.  R.  G  Cli.  445,  40  L.  J.  Ch.  N.  S.  681,  25  L.  T.  N.  S. 
233,  19  Week.  Rep.  801,  holding  that  an  appointment  to  trustees  for  the  benelit 
of  the  daughter  for  life,  to  her  husband  for  life,  with  remainder  to  issue,  was 
a  valid  exercise  of  power  to  appoint  to  children:  Cuningliame  v.  Anstrutlicr,  21 
E.  R.  C.  512,  L.  R.  2  H.  L.  Sc.  App.  Cas.  223,  holding  that  an  appointment  to 
<lie  cliildren  and  grandchildren  was  valid. 

Distinguished  in  Morgan  v.  Gronow,  L.  R.  16  Eq.  1,  42  L.  J.  Ch.  N.  S.  410,  2S 
L.  T.  N.  S.  434,  holding  that  an  appointment  to  trustees  to  take  efl'ect  after  the 
marriage  of  a  daughter  then  immarricd,  as  she  should  by  deed  or  will  appoint, 
mcanwliile  upon  trust  for  her  for  life,  and  after  her  death  to  such  as  she  should 
appoint,  was  void  for  remoteness. 
Husband's  power  to  dispose  of  wife's  property  in  expectancy. 

Cited  in  Needles  v.  Needles,  7  Ohio  St.  432,  70  Am.  Dec.  85,  on  the  consent 
to  disposal  of  chose  in  action  of  tlie  wife  as  barring  her  right  of  survivorshij); 
Siter's  Accounts,  4  Rawle,  468,  on  the  power  of  the  husband  to  dispose  of  chose.s 
in   action    of   the   wife. 

Distinguished  in  iMatheney  v.  Guess,  2  Hill,  Eq.  63,  holding  that  the  husband, 
under  the  statute  could  not  acquire  absolute  right  to  the  wife's  chose  in  action 
after  her   death   by  administration,  but  only  to   his   distributive   sliare. 
Invalidity   for   remoteness  of   appointment    under    power. 

Cited  in  Gray,  Perpet.  2d  ed.  414,  on  invalidity  for  remoteness  of  appointment 
under  jJower. 

21  E.  R.  C.  505,  WHISTLER  v.  WEBSTER,  2  Revised  Rep.  260,  2  Ves.  Jr.  367. 
See  s.  c.  10  E.  R.  C.  316. 

21  E.  R.  C.  506,  M'QUEEN  v.  FARQUHAR,  8  Revised  Rep.  212,  11  Ves.  Jr.  467. 
E.xercise  or  release  of  power  for  donee's  benefit. 

Cited  in  Thomson  v.  Norris,  20  N.  J.  Eq.  489,  holding  that  donee  of  power 
cannot  release  it,  without  consent  of  all  appointees,  for  consideration  of  benefit 
to  himself;  Shank  v.  Dewitt,  44  Ohio  St.  237,  G  N.  E.  255,  holding  that  an 
appointment  so  as  to  secure  to  the  donee  a  substantial  pecuniary  benefit  is  void; 
Haynesworth  v.  Cox,  Harp.  Eq.  117,  holding  that  where  a  power  of  electing  is 
given  to  a  trustee  as  to  the  rights  of  a  third  person  the  trustee  is  bound  to 
exereise  it  most  beneficially  for  the  cestui  que  use;  Re  Iluish,  L.  R.  10  Eq.  5, 
39  L.  J.  Ch.  N.  S.  499,  22  L.  T.  N.  S.  565,  18  Week.  Rep.  817,  holding  that  an 
appointment  with  the  object  that  the  appointor  may  obtain  an  exclusive  ad- 
vantage is  Ijad,  but  not  if  he  merely  shares  in  it  to  some  extent,  where  benefits 
are  secured  for  all  the  objects  of  the  power;  Henty  v.  Wrey,  L.  R.  19  Ch.  Div. 
492,  L.  R.  21  Ch.  Div.  332,  47  L.  T.  N.  S.  231,  53  L.  J.  Ch.  N.  S.  674,  30  Week.  Rep. 
S50,  on  the  validity  of  an  appointment  in  fraud  of  the  power  for  donee's  benefit. 
Power  to  sell   land  as  autliorizini;  ])artition  or  mortgage. 

Cited  in  Wilson  v.  Troup,  7  Johns.  Ch.  2.'),  on  tlie  jiower  to  sell  as  authorizing 
partition  of  land;  Gosseliu  v.  Chicago,  103  ill.  623,  holding  that  a  power  to  sell 
does  not  authorize  an  agent  to  make  a  partition;  Carr's  Petition,  16  R.  I.  645, 
27  Am.  St.  Rep.  773,  19  Atl.  145,  holding  that  a  testamentary  power  of  sale  does 
not  give  power  to  make  partition;  Iverson  v.  Saulsbury,  68  Ga.  790,  on  same 
point. 
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Cited  in  1  Devlin,  Deeds,  3d  ed.  760,  on  what  is  authorized  by  power  of  sale. 

Distinguished    in    Van    Arsdale   v.    Drake,    2    Barb.    599,    holding   that    where 
parties  are  seized  of  a  life  estate  by  virtue  of  an  assignment  to  them  by  one 
of  the  tenants   in  common,   in  trust  for  the  benefit  of  creditors,  they  have   an 
absolute  right  under  the  statute  to  a  decree  of  partition. 
—  Power  to  exchange. 

Cited  in  Phelps  v.  Harris,  101  U.  S.  370,  25  L.  ed.  855,  holding  that  a  power  to 
sell  and  exchange  includes  power  to  partition;  Phelps  v.  Harris,  51  Miss.  789, 
holding  that  a  power  to  exchange  is  well  executed  by  a  partition ;  Re  Barwick, 
5  Ont.  Rep.  710,  holding  that  a  power  to  sell  includes  a  power  to  exchange;  Smith 
V.  Spears,  22  Ont.  Rep.  286,  holding  that  mortgagee  with  power  to  sell,  under 
Mortgage  Act  can  exercise  power  by  way  of  exchange  for  other  land;  Re  Frith,  L. 
R.  3  Ch.  Div.  618,  45  L.  J.  Ch.  N.  S.  780,  35  L.  T.  N  S.  146,  24  Week.  Rep.  1061, 
holding  that  a  power  to  exchange  lands  is  properly  executed  by  partition. 
Grantee  witli   notice,   from  bona  fide  purchaser. 

Cited  in  Ashcraft  v.  DeArmond,  44  Iowa,  229;  Holmes  v.  Stout,  4  N.  J.  Eq. 
492, — holding  that  a  grantee  of  a  bona  fide  purchaser  without  notice,  is  not 
to  be  charged  with  the  incumbrance  or  fraud  although  known  to  such  grantee 
before  he  acquired  title. 

Cited  in  2  Devlin,  Deeds,  3d  ed.  1380,  on  good  title  of  purchaser  with  notice 
from  bona  fide  purchaser. 
Specific   performance. 

Cited  in  Van  Blarcom  v.  Hopkins,  63  N.  J.  Eq.  466,  52  Atl.  147,  holding  that 
a  purchaser  would  be  required  to  specifically  perform  his  contract,  with  a  re- 
duction in  the  purchase  price,  where  the  lot  purchased  was  five  feet  shorter 
than  advertised,  all  other  circumstances  being  equal;  Canada  Life  Assur.  Co.  v. 
Peel  General  Mfg.  Co.  26  Grant,  Ch.  U.  C.  477,  holding  that  in  absence  of  fraud 
on  part  of  trading  company  deficiency  in  nvunber  of  shares  of  stock  sold  is  not 
bar  to  specific  performance  of  contract  as  to  number  of  shares  ready  for  delivery. 

Cited  in  Pomeroy,  Spec.  Perf.  2d  ed.  517,  on  right  to  specific  performance  where 
vendor  is  the  actor,  demanding  a  partial  specific  performance  or  a  specific  per- 
formance with  compensation ;  Pomeroy,  Spec.  Perf.  2d  ed.  421,  on  refusal  of 
specific  performance  where  vendor's  title  is  defective;  Pomeroy,  Spec.  Perf.  2d 
ed.  520,  on  vendor's  right  to  specific  performance  when  title  to  a  material  part 
of  tlie  land  fails;  Pomeroy,  Spec.  Perf.  2d  ed.  288,  on  nature  and  extent  of  doubt 
as  to  title  which  will  render  contract  unenforcible. 
Presiimjition  as  to  validity  of  properly  executed  instrument. 

Cited  in  Butler  v.  Benson,  1  Barb.  526,  on  the  presumption  as  to  the  validity 
of  a  written  instrument  properly  executed,  sealed  and  attested. 

21  E.  R.  C.  512,  CUNINGHAME  v.  ANSTRUTHER,  L.  R.  2  H.  L.  Sc.  App.  Cas. 

223. 
Piecemeal   appointments. 

Cited  in  Crooke  v.  Kings  County,  97  N.  Y.  421,  holding  that  the  donee  could 
convey  one  interest  at  one  time  and  another  at  a  subsequent  time,  until  she  had 
conveyed  the  fee;  :McGibbon  v.  Abbott,  L.  R.  10  App.  Cas.  653,  54  L.  J.  P.  C.  N. 
S.  39,  54  L.  T.  N.  S.  138,  on  the  donee  being  bound  to  execute  the  power  once  for 
all. 
Validity  of  family  arrangement. 

Cited  in  2  Cooley,  Torts,  3d  ed.  981,  on  validity  of  family  arrangements  not 
unfairly  brought  about. 
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21  E.  R.  C.  535,  ELLIOT  v.  MERRYIMAN,  Barnard.  Ch.  78. 
Rights  of  purchaser  of  hmd  from  executor. 

Cited  ill  Siielmerdino  v.  Linton,  IG  Pliila.  171,  40  Phila.  Leg.  Int.  286,  hold- 
ing that  purchaser  from  execution  to  pay  individual  debt  of  executor,  is  re- 
sponsible to  person  injured. 

Duty  of  purchaser  from  executor  or  trustee  to  sell  land  to  sec  that  money 
is  properly  applied. 

Cited  in  Garnett  v.  Macon,  2  Brock.  185,  Fed.  Cas.  No.  5,245;  Bower  v. 
Hadden  Blue  Stone  Co.  30  N.  J.  Eq.  171;  Garnett  v.  Macon,  6  Call  (Va.) 
308;  Redford  v.  Clarke,  100  Va.  115,  40  S.  E.  030;  Grider  v.  Driver,  46  Ark. 
100, — holding  tliat  purchaser  from  trustee,  who  knows  that  trustee  is  committing 
breach  of  trust  in  making  sale  is  bound  to  see  to  application  of  purchase  money; 
Newman  v.  Samuels,  17  Iowa,  528,  holding  that  purchaser  from  trustee  who 
holds  title  under  absolute  conveyance  with  power  to  raise  fund  for  specific  pur- 
pose must  see  to  it  that  fund  is  duly  applied;  Van  Bokkelen  v.  Tinges,  58  Md.  53; 
Keister  v.  Scott,  61  Md.  507;  Ludlow  v.  Flournoy,  34  Ark.  451, — holding  that 
in  absence  of  fraud  executor's  receipt  for  purchase  money  is  sufficient  protection 
to  purchaser,  where  executor  has  power  of  sale;  Brooks  v.  Eskins,  24  Mo.  App. 
290,  holding  that  under  statute  where  by  will  lien  is  affixed  to  land  to  secure 
payment  of  legacy,  lien  follows  land  into  hands  of  purchaser  with  notice;  Grode 
V.  Van  Valen,  25  N.  J.  Eq.  95,  holding  that  land  charged  with  payment  of  lega- 
cies and  interest  thereon,  when  charge  was  intended  to  be  continuing,  cannot 
be  relieved  from  such  charge  by  payment  by  devisee  of  full  amount  of  legacies 
to  executors;  Budd  v.  Wilson,  61  N.  J.  Eq.  246,  48  Atl.  225,  holding  that  under 
will  giving  power  of  sale  and  to  make  perfect  title  to  purchaser,  without  lia- 
bility to  see  to  application  of  purchase  money  land  was  charged  with  payment  of 
legacies:  McCartney's  Estate,  18  Phila.  35,  43  Phila.  Leg.  Int.  98,  18  W.  N.  C. 
51,  holding  that  purchaser  will  be  relieved  from  duty  of  seeing  to  application 
of  purciiase  money  where  sale  is  to  pay  debts,  or  legacies,  and  also  where  land 
l)eing  charged  with  debts  sale  is  for  legacies  only;  Spear  v.  Hannum,  1  Yeates, 
380,  holding  that  where  executor  sells  lands  under  proper -power  creditors  cannot 
take  such  land  in  execution;  National  Bank  v.  Smith,  17  R.  I.  244,  21  Atl.  959, 
holding  that  where  power  is  given  to  trustees  to  sell  trust  estate  for  purposes  of 
trust  generally,  purchaser  is  not  bovmd  to  see  to  application  of  purchase  money, 
Rhame  v,  Lewis,  13  Rich.  Eq.  269,  holding  that  fraud  will  be  presumed  in  equity, 
whenever  purchaser  knows,  that  property  belongs  to  estate,  and  that  executor 
intends  to  apply  proceeds  to  his  own  use;  Louglimiller  v.  Harris,  2  Heisk.  553, 
holding  that  ])urchaser  from  trustee  to  sell  land  mortgaged  for  payment  of  debts, 
is  not  bound  to  sec  to  application  of  purchase  money;  Yancy  v.  Batte,  48  Tex. 
46  (dissenting  opinion),  on  duty  of  purchaser  from  trustee  to  see  to  application 
of  purchase  money;  Claiborne  v.  Holland,  88  Va.  1046,  14  S.  E.  915,  holding  that 
when  trustee  has  power  to  sell  with  consent  of  life  tenants  and  did  so  sell,  pur- 
chaser is  not  bound  to  see  to  application  of  purchase  money;  Woodwiiie  v.  Wood- 
rum,  19  W.  Va.  07,  holding  that  when  interval  must  elapse  between  sale  and 
payment  out  of  purchase  money,  purcbaser  is  not  bound  to  see  to  appliratioii  of 
jjiircliase  money  by  a  trustee. 

Cited  in  note  in  5  L.R.A.(N.S.)   370,  on  testameniary  trusts  to  pay  debts. 
—  To  sec  that  terms  of  trust  arc  fulfilled. 

Cited  in  Owinga's  Case,  1  Bland,  Ch.  290,  holding  that  charge  of  annual  sum 
upon  lands  for  support  of  lunatic,  is  incumbrance  following  estate,  which  may 
be  enforct>d  either  against  person  or  personal  property  of  holder  or  by  putting 
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receiver  upon  estate;  Whitfield  v.  Burke,  86  Miss.  435,  109  Am.  St.  Eep.  714, 
38  So.  550,  4  Ann.  Cas.  370,  holding  that  where  by  deed  or  will  tenant  for  life 
has  power  to  sell  lands  for  reinvestment  of  proceeds,  bona  fide  purchaser  is  not 
bound  to  see  to  reinvestment;  Nicholls  v.  Peak,  12  N.  J.  Eq.  69,  holding  that 
bona  fide  purchaser  of  land  from  trustee  witli  power  to  sell,  was  not  bound  to 
see  to  application  of  purchase  money  directed  by  trust  instrument;  Cardwell  v 
Cheatham,  2  Head,*  14,  holding  that  it  is  duty  of  both  trustee  and  purchaser, 
in  event  property  is  sold,  to  see  that  fund  is  paid  over  to  trustee  and  reinvested 
for  benefit  of  wife  as  directed  by  terms  of  trust. 
Devise  charging  debts  as  affecting  subsequent  purcliaser. 

Cited  in  Gardner  v.  Gardner,  3  Mason,  178,  Fed.  Cas.  No.  5,227;  Clark  v. 
Hornthal,  47  Miss.  434;  White  v.  Kane,  7  N.  Y.  Civ.  Proc.  Rep.  267;  White  v. 
Kane,  19  Jones  &  S.  295, — holding  tliat  where  land  is  devised  charged  generally 
with  testator's  debts,  bona  fide  purchaser  after  three  years  from  testator's  death 
will  take  good  title,  discharged  from  debts;  Turner  v.  Turner,  57  Miss.  775, 
liolding  that  land  sold  by  devisee  and  executor  in  pursuance  of  power  contained 
in  Avill  "to  obtain  money  to  pay  legacies,"  etc.,  is  not  subject  in  hands  of  vendee 
to  charge  for  legacies;  Dewey  v.  Ruggles,  25  N.  J.  Eq.  35,  holding  that  execu- 
tors' deed  will  pass  both  legal  and  equitable  estate,  where  will  charged  payment 
of  debts  and  funeral  expenses  upon  all  estate  both  real  and  personal;  McCartney's 
Estate,  2  Pa.  Co.  Ct.  202,  holding  that  purchaser  at  executor's  sale  of  land 
\nider  power,  is  under  no  oljligation  to  see  to  application  of  purchase  money, 
where  land  is  charged  witii  payment  of  debts;  Yost  v.  Adams,  13  Ont.  App. 
Rep.  129,  holding  that  executors  could  make  good  title  to  purchasers  of  land  not 
specified  in  will,  under  general  direction  to  pay  debts,  etc. ;  McMillan  v.  Mc- 
Millan, 21  Grant,  Ch.  (U.  C.)  594,  holding  that  where  lands  are  devised  subject 
to  the  payment  of  annuities  those  lands  will  be  charged  in  the  hands  of  a  pur- 
chaser, but  not  where  there  is  also  a  charge  of  debts. 

Cited  in  note  in  32  L.R.A.(X.S.)  686,  on  implied  power  of  executor  cr  trustee 
to  sell  realty. 

Non-necessity  that  purcliaser  of  community   property   soUl   to  pay   debts 
see  tliat  proceeds  are  properly  applied. 

Cited  in  Sanger  v.  ]\Ioody,  60  Tex.  96,  holding  that  purchaser  of  community 
property   from   the   survivor   to   pay   community   debts   is   not   bound   to   see   to 
application  of  purchase  money. 
Rights  of  surety  against  principal. 

Cited  in  Wharton  v.  Clements,  3  Del.  Ch.  209,  on  the  rights  of  a  surety  against 
his  principal. 
Rights  of  one  acting  in  fiduciary  capacity  dealing  with  property. 

Cited  in  Gower  v.  Andrew,  59  Cal.  119,  43  Am.  Rep.  242,  holding  that  agent 
who  uses  information  he  has  obtained  in  course  of  his  agency  as  means  of  buying 
for  himself,  will  be  compelled  to  convert  to  principal ;  Shaw  v.  Spencer,  100 
Mass.  382,  1  Am.  Rep.  115,  97  Am.  Dec.  107;  Prall  v.  Tilt,  28  N.  J.  Eq.  479,— 
holding  that  person  holding  stock  in  fiduciary  capacity  has,  prima  facie,  no  right 
to  pledge  it  to  secure  debt  growing  out  of  independent  transaction  unconnected 
with  trust. 

Rights  of   purchaser  of   legal   title   without   notice  of  equitable    rights  of 
other. 

Cited  in  Tillinghast  v.  Champlin,  4  R.  T.  173,  67  Am.  Dec.  510,  holding  that 
l)ona    fide   purchaser   of    land   of   partiiersliip,    legal    title   of    which    is   vested   in 
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copartners  without  notice  of  equitable  rights  of  others  will  be  protected  in  his 

title. 

Kights  of  purchaser  from  or  assignee  of  insolvent  debtor. 

Cited  in  Hiner  v.  Hawkins,  59  Ark.  303,  holding  that  purchaser  from  insolvent 
debtor  for  adequate  consideration  is  not  bound  to  see  to  application  of  purchase 
money;  Abraham  v.  Abraham,  19  Ont.  Rep.  256,  holding  that  plaintiff  in  judg- 
ment for  alimony,  registered  before  assignment  by  defendant  is  not  obliged  to 
rank  with  other  creditors  of  defendant. 

21   E.   R.   C.   540,   RE   TANQUERAY-WILLAUME,   L.   R.   20   Ch.   Div.    4G5,    51 
L.  J.  Ch.  N.  S.  434,  46  L.  T.  N.  S.  542,  30  Week.  Rep.  801,  reversing  the 
decision  of  Kay,  J.,  reported  in  45  L.  T.  N.  S.  281. 
Direction  to  pay  debts,  as  charging  estate  therewith. 

Cited  in  Bergman  v.  Bogda,  46  111.  App.  351,  holding  that  where  an  executor 
is  directed  to  pay  debts  and  real  estate  is  devised  to  him,  cither  personally  or  as 
executor,  the  land  so  devised  is  charged;  Fletcher  v.  American  Trust  &  Bkg.  Co. 
Ill  Ga.  300,  78  Am.  St.  Rep.  164,  36  S.  E.  767,  holding  that  under  a  will  giving 
executor  authority  to  raise  money  to  pay  debts,  he  is  authorized  to  borrow  money 
and  if  he  does  the  lender  is  not  bound  to  inquire  if  there  are  any  debts,  or  how 
many;  Re  Moore  &  Confederation  Life  Asso.  9  Manitoba  L.  Rep.  453,  on  the 
implied  power  of  sale  where  debts  and  legacies  are  charged  on  land,  devised  to 
others  than  executors;  London  &  C.  Loan  &  Agency  Co.  v.  Wallace,  S  Ont. 
Rep.  539,  holding  that  where  trustees  were  empowered  to  pay  debts  person  loan- 
ing money  on  mortgage  of  lands  executed  by  trustees  is  entitled  to  enforce 
mortgage;  Yost  v.  Adams,  8  Ont.  Rep.  411,  holding  that  where  the  testator 
made  his  debts  a  charge  on  his  estate,  but  failed  to  enumerate  all  the  lands, 
that  the  executors  could  sell  those  lands  free  from  debts  for  the  purpose  of  paying 
debts;  Marshall  v.  Gingell,  L.  R.  21  Ch.  Div.  790,  51  L.  J.  Ch.  N.  S.  818,  47  L. 
T.  N.  S.  859,  31  Week.  Rep.  63,  on  the  direction  of  the  trustees  or  executors  to 
pay  debts  as  charging  the  same  on  land  devised  to  the  former;  Re  De  Burgh 
Lawson,  L.  R.  41  Ch.  Div.  561,  58  L.  J.  Ch.  N,  S.  561,  37  Week.  Rep.  797, 
liolding  that  where  a  married  woman  was  entitled  to  the  income  of  a  certain 
estate,  for  life,  with  the  power  of  appointment,  and  she  by  her  will  directed  her 
executor  to  pay  her  debts,  and  then  devised  this  land  under  the  power  of  ap- 
pointment, the  land  was  charged  witli  her  debts. 
—  After  unreasonable*time. 

Cited  in  Re  Molyneux,  Ir.  L.  R.  15  E(j.  383,  holding  that  where  the  testator 
made  no  specific  disposition  of  a  long  leasehold,  and  thirty  seven  years  after  his 
death,  it  was  put  up  for  sale  by  his  executors  luider  a  direction  to  pay  debts, 
the  object  that  the  power  to  sell  was  gone,  w^as  valid;  Re  Ryan,  Ir.  L.  R.  17  Eq. 
42,  holding  that  where  the  two  trustees  and  another  were  named  as  executors, 
and  only  one  of  them  proved  the  will,  that  under  the  direction  to  pay  debts, 
lie  had  the  power  to  sell  the  lands,  if  done  within  a  reasonable  time  after  tlie 
testator's  death. 

Distinguished  in  Re  Whistler,  L.  R,  35  Ch.  Div.  561,  56  L.  J.  Ch.  N.  S.  827, 
57  L.  T.  N.  S.  77,  35  Week.  Rep.  662,  51  J.  P.  820;  Re  Venn  [1894]  2  Ch.  101, 
63  L.  J.  Ch.  N.  S.  303,  8  Reports,  220,  70  L.  T.  N.  S.  312,  42  Week.  Rep.  440,— 
holding  that  in  case  of  the  sale  of  leaseholds  to  pay  the  debts,  the  fact  that 
they  were  sold  more  than  twenty  years  after  the  testator's  death,  is  not  prima 
facie  evidence  that  the  executor's  authority  to  sell  is  gone;  Re  Verrell  [1003]  1 
Ch    05,  72  L.  J.  Ch.  N.  S.  44,  87  L.  T.  N.  S.  521,  51  Week.  Rep.  73,  holding  that 
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where  the  widow  was  the  executor  and  liad  power  to  sell  for  debts,  but  was 
requested  not  to  sell  any  of  the  leaseholds,  and  she  did  make  a  contract  for  the 
sale  of  one  of  them,  eij,rliteen  years  after  the  testator's  dcatli,  the  purchaser  being 
told  that  there  were  no  debts,  he  was  not  bound  to  complete  the  contract. 

—  Duty  of  purchaser  to   inquire. 

Cited  in  Gumming  v.  Landed  Banking  &  Loan  Co.  20  Out.  Rep.  382,  on  the  duty 
of  a  purchaser  from  an  executor  to  inquire  as  to  the  use  of  the  purchase  money. 
Smith  V.  Mclntyre,  38  C.  C.  A.  177,  95  Fed.  585,  holding  that  where  land  is  sold 
under  a  power  to  sell  for  debts,  the  purchaser  is  not  bound  to  inquire  whether 
there  are  any  debts,  in  order  to  be  protected  in  his  purcliase,  unless  the  sale  was 
made  an  inireasonable  time  after  the  testator's  death;  Mercer  v.  Neff,  29  Ont. 
Rep.  680,  holding  that  where  the  land  was  devised  to  the  executor  to  hold  in 
trust  for  himself  for  life,  first  to  pay  her  debts,  if  he  sold  it,  within  eighteen 
months  the  purchaser  was  exonerated  from  all  inquiry. 
Objection   to  title  after   stipulated   time   has   expired. 

Distinguished  in  Armstrong  v.  Nason,  25  Can.  S.  C.  2G3,  holding  that  where  the 
vendee  had  ten  days  in  which  to  make  objections  to  the  title  or  they  would  bo 
waived,   any  objection  which  did  not  defeat  his  present  title  would  be  deemed 
waived  unless  so  made. 
Statute  of  uses  as  applying  to  wills. 

Cited  in  Re  Brooke  [1894]  1  Ch.  43,  63  L.  J.  Ch.  N.  S.  159,  8  Reports,  24,  70 
L.  T.  N.  S.  71,  42  Week.  Rep.  186,  on  the  statute  of  uses  as  applying  to  wills. 

Cited  in  note  in  10  Eng.  Rul.  Cas.  885,  on  application  of  statute  of  uses  to 
wills. 

21  E.  R.  C.  553,  LONDON  CHARTERED  BANK  v.  LEMPRIERE,  L.  R.  4  P.  C. 
572,  42  L.  J.  P.  C.  N.  S.  49,  29  L.  T.  N.  S.  186,  9  Moore,  P.  C.  C.  N.  S.  426, 
21  Week.  Rep.  513. 

General  power  of  appointment  in  married  woman  as  equivalent  to  sepa- 
rate estate. 

Cited  in  Brown  v.  Foote,  2  Tenn.  Ch.  255,  holding  that  a  settlement  upon  a 
married  woman,  with  power  to  appoint  the  same  in  any  manner  slie  may  direct 
by  deed  will  or  writing  under  }ier  hand,  gave  her  the  right  to  dispose  of  any 
part  for  her  support;  Sinclair  v.  Malay,  40  N.  S.  181,  holding  that  where  land 
was  left  to  the  wife  to  dispose  of  to  the  best  advantage  for  the  support  of  the 
family  and  to  leave  the  residue  as  she  sees  fit  and  proper,  gave  her  the  estate 
absolutely;  Re  Roper,  L.  R.  39  Ch.  Div.  482,  58  L.  J.  Ch.  N.  S.  215,  59  L.  T.  N.  S. 
203,  36  Week.  Rep.  750,  on  the  grant  of  a  power  of  appointment  to  a  married- 
woman  as  making  the  estate  licr  separate  property. 

—  Liability  for  debts. 

Cited  in  Outram  v.  Hyde,  24  Week.  Rep.  208,  on  an  estate  limited  to  tlic 
separate  use  of  a  married  woman,  with  power  of  appointment  by  will,  as  being 
liable  for  her  debts;  Forbes  v.  Lothrop,  137  Mass.  523:  Re  Harvey,  L.  R.  13  Ch. 
Div.  216,  49  L.  J.  Ch.  N.  S.  3,  28  Week.  Rep.  73,— holding  that  property  settled 
on  a  married  woman  for  life  with  remainder  to  such  persons  as  she  should  appoint 
by  will,  was  liable  for  her  debts  as  if  it  were  here  separate  estate;  Mayd  v.  Field, 
L.  R.  3  Ch.  Div.  587,  45  L.  J.  Ch.  N.  S.  699,  34  L.  T.  N.  S.  614,  24  Week.  Rep.  660, 
holding  that  personalty  settled  on  a  married  woman  for  her  separate  use  for 
life  and  then  to  such  as  she  should  appoint,  was  liable  for  her  general  engage- 
ments. 
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Cited  in  note  in  21  Eng.  Rul.  Cas.  586,  on  oxocutcd  general  power  as  assets 
for  payment  of  debts  of  deceased  donee  of  the  power. 

Distinguished  in  Gordon  v.  Warren,  24  Ont.  App.  Rep.  44,  holding  that  per- 
sonal estate  settled  upon  a  married  woman  for  her  separate  use  for  life,  without 
power  of  anticipation,  and  after  death  to  such  as  she  should  appoint,  or  re- 
mainder over  in  default  of  appointment,  is  not  liable  for  her  contract,  where 
no  income  had  accrued  at  the  time  of  contract:  Adamson  v.  Hammond,  L.  R.  ,3 
Prob.  &  Div.  141,  43  L.  J.  Prob.  N.  S.  17.  29  L.  T.  N.  S.  700,  holding  that  the 
estate  OA'er  which  a  married  woman  had  a  general  power  of  appointment,  was 
not  liable  for  the  costs  of  a  contest  on  the  will  executing  the  power. 
Liability   of  separate   estate   of   married   Avonian    for    debts. 

Cited  in  Re  Wheeler  [1899]  2  Ch.  717,  68  L.  J.  Ch.  N.  S.  663,  48  Week.  Rep 
10,  81  L.  T.  N.  S.  172,  15  Times  L.  R.  545,  G  :Manson,  372,  on  the  liability  of  the 
>vife's  separate  estate;  Lawson  v.  Laidlaw,  3  Ont.  App.  Rep.  77,  on  the  liability 
of  the  separate  estate  of  a  married  woman  for  her  debts  by  contract;  Geigcr  v. 
Blackley,  86  Va.  328,  10  S.  E.  43,  holding  that  the  wife's  separate  estate  is 
liable  for  a  debt  contracted  on  the  faith  and  credit  thereof  tliough  no  reference 
is  made  to  it;  Bulley  v.  Bulley,  N.  B.  Eq.  Cas.  450,  on  the  liability  of  the  sepa- 
rate estate  of  a  married  woman  for  debts  contracted  with  reference  to  such 
estate;  Kocher  v.  Cornell,  59  Neb.  315,  80  N.  W.  911,  holding  that  a  married 
woman's  separate  estate  is  liable  for  her  debts  contracted  with  reference  to  it : 
Bank  of  Commerce  v.  Baldwin,  14  Idaho,  75,  17  L.R.A.(N.S.)  676,  93  Pac.  504, 
holding  that  a  married  woman's  separate  estate  is  liable  only  for  those  contracted 
with  reference  to  it;  Johnston  v.  Gawtry,  11  iMo.  App.  322;  Hooton  v.  Ransom, 
6  Mo.  App.  19,  holding  that  married  woman  is  considered  as  feme  sole  by  reason 
of  her  separate  property,  and  that  property  may  be  resorted  to  to  discharge  her 
obligations;  McKell  v.  Merchants  Nat.  Bank,  62  Neb.  608,  87  N.  W.  317,  holding 
that  a  contract  of  suretyship  is  binding  on  a  married  woman,  when  made  witli 
reference  to,  and  upon  the  faith  and  credit  of,  her  separate  estate;  Patrick  v. 
Mttell,  36  Ohio  St.  79,  38  Am.  Rep.  552,  holding  that  separate  estate  of  married 
woman  is  liable  under  agreement  to  pay  for  services  in  prociu'ing  loan  of  money 
to  remove  mortgage  from  such  estate;  Williams  v.  Urmston,  35  Ohio  St.  296,  35 
Am.  Rep.  611,  holding  that  a  married  woman  may  charge  her  separate  estate 
in  equity  by  the  execution  of  a  promissory  note,  as  surety  for  her  husband; 
Merchants'  Bank  v.  Bell.  29  Grant,  Ch.  ( U.  C.)  413,  holding  that  the  estate 
of  a  married  woman  was  liable  to  the  payment  of  a  note  on  which  she  was 
indorser  as  surety  for  her  liusband:  Kerr  v.  Stripp,  40  U.  C.  Q.  B.  125,  holding 
■  that  where  the  wife  signed  her  husband's  note,  and  it  was  accepted  because  of 
her  separate  estate,  she  was  liable,  though  the  only  consideration  was  the  for- 
bearance of  the  husband's  debt;  Jordan  v.  Keeble,  85  Tenn,  412,  3  S.  W.  511, 
holding  that  the  joint  note  of  a  husband  and  wife  will  not  bind  the  wife's  sepa- 
rate estate  though  the  note  was  accepted  on  Ihe  faifli  of  it.  where  the  separate 
estate  is  not  mentioned. 

Cited  in  2  Page,  Contr.  1431,  on  contracts  of  married  woman  in  equity; 
Benjamin,  Sales  5th  ed.  55,  on  capacity  of  married  woman  to  purchase  property. 

Distinguished  in  Ex  parte  Jones,  L.  R.  12  Ch.  Div.  484,  48  L.  J.  Bankr.  N.  S. 
109,  40  L.  T.  N.  S.  790,  holding  that  a  married  woman  is  not  liable  to  the  bank- 
rupt law,  though  she  has  a  separate  estate;  Pike  v.  Fitzgibbon,  L.  R.  17  Ch. 
Div.  454,  50  L.  J.  Ch.  N.  S.  394,  44  L.  T.  N.  S.  562,  29  Week.  Rep.  551,  6  Eng. 
Rul.  Cas.  56,  holding  that  judgment  against  a  married  woman  would  be  enforced 
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against  only  so  much  of  lior  soparate  estate,  to  which  she  was  entitled,  free  from 
restraint  on  anticipation,  at  the  time  the  engagements  were  entered  into. 
Unproved  averments  as  affecting  costs. 

Cited  in  Walnisley  v.  rjrifTitli,  10  Ont.  App.  Rop.  327,  on  the  rule  as  to  unproved 
allegations  of  fraud;  National  Bank  v.  United  Hand-in-Hand  &  Band  of  Hopp 
Co.  L.  R.  4  App.  Cas.  :VM,  40  L.  T.  N.  S.  697,  27  Week.  Rep.  880,  holding  that 
if  a  mortgagee  in  a  redemption  suit  sets  up  and  fails  to  prove  an  absolute  title 
to  the  mortgaged  property,  costs  may  be  allowed  against  him. 
Setting   aside  findings   of   fraud. 

Cited  in  Freeman  v.  Mitchell,  .30  N.  S.  513,  holding  that  in  absence  of  evidence 
of  fraud,  findings  of  fraud,  so  far  as  appealed  against,  must  be  set  aside. 

21  E.  R.   C.  .IGo.  PHILLIPS  v.  CAYLEY,  L.  R.  43  Ch.  Div.  222,  59  L.  J.  Ch. 
N.   S.  177,  02  L.  T.  N.  S.  86,  38  Week.  Rep.  241,  affirming  the  decision  of 
Kekewich,  J.,  reported  in  58  L.  J.  Ch.  N.  S.  569,  61  L.  T.  N.  S.  195. 
Execution   of   powei'   with   express   reference   tliereto. 

Cited  in  Davies  v.  Davies  [1892]  3  Ch.  63,  61  L.  J.  Ch.  N.  S.  595,  67  L.  T. 
N.  S.  548,  41  Week.  Rep.  13,  on  the  validity  of  the  limitation  that  power  is  to 
be  exercised  by  will,  referring  to  subject  matter:  Re  Tarrant,  58  L.  J.  Ch.  N.  S. 
780,  holding  that  a  power  to  appoint  for  such  persons  as  the  person  should  by 
will,  expressly  referring  to  the  power,  appoint,  was  not  executed  by  a  devise  with- 
out mentioning  the  power. 

Cited  in  notes  in  64  L.R.A.  865,  882,  887,  on  execution  by  will  of  power  of 
appointment. 

21  E.   R.  C.   577,   HOL:\rES  v.  COGHILL,   7  Ves.   Jr.   499,   6  Revised  Rep.   106, 

affirmed  by  the  Lord  Chancellor  in  12  Ves.  Jr.  206,  8  Revised  Rep.  323. 
How  powers  are  executed. 

Cited  in  note  in  64  L.R.A.  889,  on  execution  by  will  of  power  of  appointment. 

Cited  in  2  Washburn,  Real  Prop.  6th  ed.  595,  as  to  how  powers  are  executed 
through  Statute  of  Uses;  2  Beach,  Trusts,  1009,  1010,  on  manner  of  execution 
of  power. 

General  power  of  appointment  as  an  asset   for  debts. 

Cited  in  Duncanson  v.  IManson,  3  App.  D.  C.  260;  Boyce  v.  Waller,  9  Dana, 
479;  Wales  v.  Bowdish,  61  Vt.  23,  4  L.R.A.  819,  17  Atl.  1000,— on  a  fund  with 
a  general  power,  as  subject  to  the  debts  of  the  donee;  Com.  v.  Duffield,  12  Pa. 
277,  Brightly  (Pa.)  469,  on  an  unlimited  power  of  disposal  as  subjecting  the 
fund  to  liability  for  debts;  Johnson  v.  Cushing,  15  N.  H.  298,  41  Am.  Dec.  694, 
holding  that  the  property  will  not  be  subjected  to  debts  unless  the  party,  upon 
whom  the  power  has  been  conferred  has  done  some  act  to  indicate  an  intention 
to  execute  it:  Jones  v.  Clifton,  2  Flipp.  191,  Fed.  Cas.  No.  7,457,  as  to  what 
powers  pass  to  an  assignee  in  bankruptcy. 

Distinguished  in  Ashby  v.  Costin,  L.  R.  21  Q.  B.  Div.  401,  57  L.  J.  Q.  B.  N.  S. 
491,  59  L.  T.  N.  S.  224,  37  Week.  Rep.  140,  53  J.  P.  69,  holding  that  the  death 
allowance  payable  by  a  benefit  society  was  not  assets  for  the  payment  of  debts, 
although  decedent  had  the  power  of  designating  to  whom  it  should  go :  Re  Roper, 
L.  R.  39  Ch.  Div.  482,  58  L.  J.  Ch.  N.  S.  215,  59  L.  T.  N.  S.  203,  36  Week.  Rep. 
750,  holding  that  an  a])pointment  by  a  married  woman  in  the  exercise  of  a  power 
does  not  make  the  appointed  property  liable  for  her  debts  on  engagements  entered 
into  before  the  operation  of  the  married  women's  acts. 

The  decision  of  the  Lord  Chancellor  was  cited  in  Jackson  v.  Crick,  19  Week. 
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Rep.  547,  on  the  liability  of  a  fund  subject  to  a  power  of  appointment  for  the 

debts  of  the  donee;   Freeman  v.  Butters,  94  Va.  406,  26  S.  E.  845,  holding  that 

where  one  exercises  a  general  power  of  appointment  in  favor  of  volunteers,  the 

property   becomes   assets   for   the   appointor's   debts,   even   in   tho   liaiuls   of   the 

volunteers. 

Equitable  aid  to  a  defective  execution  of  power. 

Cited  in  Varick  v.  Edwards,  HoiTm.  I'h.  382,  on  the  power  of  tho  court  to  aid 
a  defective  execution  of  the  power;  Lyster  v.  Kirkpatrick,  26  U.  C.  Q.  B.  217, 
on  the  power  of  a  court  of  equity  to  make  good  a  defective  execution  of  a  pow  or ; 
Gilman  v.  Bell,  99  111.  144,  holding  that  a  court  will  aid  a  defective  execution 
in  favor  of  a  purchaser,  creditor,  wife,  or  child. 

The  decision  of  the  Lord  Chancellor  was  cited  in  Smith  v.  McLellan.  11  Out.  Rop 
191,  on  the  power  of  a  court  of  equity  to  aid  a  defective  execution  of  a  power. 

—  Xon-execution. 

Cited  in  Harrison  v.  Battle,  21  N.  C.  (1  Dev.  &  B.  Eq.)  213,  holding  that  a 
court  may  aid  the  defective  execution  of  a  power  but  not  the  nonexecution. 

The  decision  of  the  Lord  Chancellor  was  cited  in  Heath  v.  Bishop,  4  Rich.  E(i. 
46,  55  Am.  Dec.  654;  Jones  v.  Fulghum,  3  Tenn.  Ch.  193,^holding  that  the  non- 
execution  of  a  power  will  not  be  aided. 
Distinction  between  power  and   property. 

Cited  in  Agee  v.  Agee,  22  Mo.  366,  on  the  distinction  between  power  and  prop- 
erty; Patterson  v.  Lawrence,  83  Ga,  703,  7  L.R.A.  143,  10  S.  E.  355,  holding  that 
a  power  of  appointment  is  not  an  absolute  right  of  property ;  Burleigh  v.  Clough, 
52  N.  H.  267,  13  Am.  Rep.  23,  5  Legal  Gaz.  305,  holding  that  a  power  was  not 
executed  by  a  devise  of  all  the  rest  and  residue  of  the  estate. 

21  E.  R.  C.  586,  RE  COTTON,  L.  R.  19  Ch.  Div.  624,  51  L.  J.  Ch.  N.  S.  514,  46 

L.  T.  N.  S.  813,  30  Week.  Rep.  610. 
Duration  of  a  power  of  sale. 

Cited  in  Johns  Hopkins  University  v.  Middleton,  76  Md.  186,  24  Atl.  454, 
holding  that  a  power  will  continue  to  exist  where  they  are  necessary  to  be  pre- 
served in  order  to  give  elTect  to  the  plain  and  manifest  intention  of  the  testator. 

—  Extinguishment. 

Cited  in  Heard  v.  Read,  171  Mass.  374,  50  N.  E.  638,  holding  that  where  a 
power  to  sell  real  estate  is  given  to  trustees  by  will  for  the  purpose  of  changing 
investments  of  the  trust  property  and  performing  the  duties  of  the  trust,  the 
power  ceases  to  exist  when  the  trust  is  terminated  by  the  death  of  the  life  tenant; 
Sites  v.  Eldredge,  45  N.  J.  Eq.  632,  14  Am.  St.  Rep.  769,  18  Atl.  214,  holding  a 
power  of  sale  annexed  to  a  devise  of  the  fee  to  be  exercised  at  the  discretion  of 
the  devisee,  and  without  designating  any  particular  person  for  whom  it  should 
be  exercised,  expires  at  the  death  of  the  devisee;  Wilkinson  v.  Buist,  124  Pa. 
253,  10  Am.  St.  Rep.  580,  10  Atl.  856,  46  Phila.  Leg.  Int.  326,  23  W.  N.  C.  311, 
iiolding  that  where  a  power  of  sale  is  given  to  executors  but  the  time  for  its 
exercise  is  not  limited  by  the  words  used  in  its  creation,  the  limitation  may 
become  a  question  of  intention. 

—  Limitation    by   courts. 

Cited  in  :\Ior8e  v.  llackensack  Sav.  Bank,  47  X.  J.  Eq.  279,  12  L.R.A.  62,  20 
Atl.  961,  on  the  power  of  the  courts  to  restrain  an  unlimited  power  of  sale. 
Perpetuities. 

Distinguished   in   W  illiams  v.  Herrick,  19  R.  I.  197,  32  Atl.  913,  holding  that 
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where  a  testator  devised  the  remainder  of  his  estate  to  trustees  in  part  to  erect 
a  building  to  be  forever  known  by  his  name,  the  rents  and  all  incwme  to  be  di- 
vided among  his  heirs,  and  vacancies  in  the  board  of  trustees  to  be  filled  by  the 
court  of  probate  ever  thereafter,  the  devise  was  void  as  a  perpetuity. 

21  E.  R.  C.  594,  M'GAHEY  v.  ALSTON,  2  Gale,  238,  6  L.  J.  Exch.  N.  S.  29,  2 

Mees.  &  W.  206. 
Presumption  of  appointment  arising  from  exercise  of  office. 

Cited  in  Com.  v.  Wotton,  201  Mass.  81,  87  N.  E.  202,  holding  that  evidence 
that  person  is  performing  duties  of  public  officer  is  evidence  that  that  person 
is  occupant  of  office  de  jure;  Callison  v.  Hedrick,  15  Gratt.  244,  holding  fact 
that  one  has  acted  and  been  recognized  as  an  officer,  is  prima  facie  evidence  of 
due  appointment;  Kent  v.  Atlantic  De  Laine  Co.  8  R.  I.  305;  Capwell  v.  Hop- 
kins, 10  R.  I.  378, — holding  same  in  case  of  town  tax  collectors;  Pearson  v. 
Wheeler,  55  N.  H.  41,  holding  it  sufficient  to  show  parties  acted  as  trustees  and 
had  the  control  and  management  of  the  road;  Boyd  v.  Link,  29  U.  C.  Q.  B.  365, 
nolding  in  absence  of  evidence  to  the  contrary,  it  is  to  be  presumed  an  agent 
who  has  acted  for  many  years  as  an  officer  of  the  government,  was  duly  and 
legally  appointed;  Brown  v.  Lawrence,  40  N.  S.  370,  holding  a  public  license 
inspector,  acting  as  such  is  presumed  to  be  duly  appointed  until  the  contrary 
is  shown;  Doe  ex  dem.  Barlow  v.  Hatfield.  3  N.  B.  417,  holding  fact  that  a 
deputy  sheriff  acted  as  such  is  presumptive  proof  of  appointment. 

Cited  in  note  in  39  L.  ed.  U.  S.  481,  on  presumption  of  innocence  and  legality. 

—  Raising  the  question. 

Cited  in  Colton  v.  Beardsley,  38  Barb.  29,  holding  it  is  not  material  how  the 
question  arises,  whether  in  a  civil  or  criminal  case. 

—  Burden  of  proof. 

Cited  in  Kandick  v.  Arthur,  17  N,  S.  289,  holding  the  presumption  that  the 
officer  had  authority,  throws  the  burden  upon  the  party  raising  the  issue. 
Proof  of  loss  of  instrument  to  admit  secondary  evidence. 

Cited  in  Brigham  v.  Coburn,  10  Gray,  329,  holding  that  affidavit  of  party  to 
suit,  that  he  has  made  diligent  search  for  deed  of  assignment  to  him  imder  in- 
solvent laws,  and  that  it  has  been  lost  or  mislaid,  and  is  not  recorded,  is  suffi- 
cient to  admit  secondary  evidence  of  its  contents;  Johnson  v.  Arnwine,  42  N.  J. 
L.  451,  36  Am.  Rep.  527,  holding  reasonable  search  is  sufficient  although  it  does 
not  appear  every  possible  search  has  been  made;  Robards  v.  McLean,  30  N.  C. 
(8  Ired.  L.)  522,  holding  that  to  entitle  party  to  give  evidence  of  contents  of 
paper  which  it  is  alleged  has  been  lost,  it  is  sufficient  to  show  that  there  is  no 
reasonable  probability  that  anything  has  been  suppressed;  Corbett  v.  Nutt,  18 
Gratt.  624,  holding  where  the  proof  of  loss  adduced  establishes  the  fact  with 
reasonable  certainty,  nothing  more  is  required;  Gordon  v.  McPhail,  32  U.  C. 
Q.  B.  480,  holding  it  enough  to  negative  every  reasonable  probability;  Josnez  v. 
Conner,  7  Daly,  448,  holding  secondary  evidence  admissible  after  proof  of  search 
in  clerk's  office  "with  great  care,"  by  plaintiff's  attorney,  for  an  order  which 
should  have  been  recorded  in  such  place;  Hardy  v.  Desjarlais,  8  Manitoba  L. 
Rep.  550,  holding  when  a  party  seeking  for  an  instrument  has  a  reasonable  ac- 
count that  it  cannot  be  produced  he  is  entitled  to  act  upon  it,  without  seeking 
further. 

Cited  in  note  in  11  Eng.  Rul.  Cas.  456,  on  nature  of  search  required  by  law 
for  lost  document  as  basis  for  admission  of  scfondarv  evidence. 
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Admis.sibility  of  admissions  of  a  principal  against  liis   surety. 

Cited  in  State  v.  Fullenwider,  26  N.  C.  (4  Ired.  L.)  364,  holding  a  surety 
cannot,  in  general,  be  affected  by  evidence  of  an  admission  made  by  his  principal ; 
except  it  be  part  of  his  contract,  as  that  accounts  kept  by  him  shall  be  true. 

Distinguished  in  Stetson  \.  City  Bank,  Ohio  St.  167,  holding  admissions  made 
by  the  principal,  while  in  office  and  in  the  discharge  of  official  duty,  are  not 
admissible  against  the  surety  to  prove  facts  that  had  previously  transpired. 

Disapproved  in  Ferric  v.  Jones,  8  U.  C.  Q.  B.  102,  holding  the  books  of  a  clerk 
of  a  public  company  are  not  good  evidence  against  his  surety  in  an  action  on 
his  bond  during  his  lifetime. 
Competency  of  a  stockholder  as  a  witness  for  the  corporation. 

Cited  in  Downes  v.  Maryland  &  D.  R.  Co.  37  Md.  100,  holding  a  stockholder 
in  a  railroad  company  a  competent  witness  for  the  company  in  an  action  to 
recover  an  alleged  subscription  :  Marmora  Foundry  Co.  v.  Murney,  1  U.  C.  C.  P. 
29,  holding  corporation  stockholder  a  competent  witness  in  an  action  for  calls 
against  a  defendant  stockholder. 
Sufficiency   of  proof   to   sustain   verdict. 

Cited  in  Stovel  v.  Allen,  1  U.  C.  C.  P.  300,  on  sufficiency  of  proof  of  account 
for  work  labor  and  material,  to  sustain  verdict. 

21  E.  R.  C.  598,  CARTER  v.  MURCOT,  4  Burr.  2162. 
See  S.  C.  12  E.  R.  C.  166. 

21  E.  R.  C.  599,  BECKETT  v.  LEEDS,  L.  R.  7  Ch.  421,  26  L.  T.  N.  S.  375,  20 

Week.  Rep.  454. 
Presumption   of  ownersliip   to   middle   of   street   or   stream. 

Cited  in  Sinionds  v.  Chesley,  30  N.  B.  303,  holding  the  general  prima  facie 
presumption  is  that  the  freehold  of  the  road  to  its  middle  line  is  in  the  pro- 
prietors of  the  land  on  either  side;  London  &  W.  R.  Co.  v.  Westminster  [1902] 
1  Ch.  269,  71  L.  J.  Ch.  N.  S.  34,  So  L.  T.  N.  S.  544,  50  Week.  Rep.  268,  66  J.  P. 
343,  on  application  of  rule  to  streets  in  a  town;  Jardine  v.  Simon,  N.  B.  Eq.  Cas. 
1,  holding  land  granted  on  a  non-navigable  river  is  presumed  to  extend  to  the 
bed  usque  ad  medium  filum  aque;  Micklethwait  v.  Newlay  Bridge  Co.  23  E. 
R.  C.  165,  L.  R.  33  Ch.  Div.  133,  51  J.  P.  132,  55  L.  T.  N.  S.  336,  holding  a 
conveyance  of  land  on  one  side  of  an  inland  stream  by  the  owner  who  owns  on  both 
sides,  gives  the  grantee  a  right  to  half  of  the  bed  of  the  river,  unless  circumstances 
show  the  contrary;  Mappin  Bros.  v.  Liberty  [1903]  1  Ch.  118,  72  L.  J.  Ch.  N.  S. 
63,  87  L.  T.  N.  S.  523,  51  Week.  Rep.  264,  67  J.  P.  91,  19  Times  L.  R.  51,  1 
Local  G.  R.  167,  holding  the  presumption  of  ownership  of  soil  of  the  ati'eet. 
"usque  ad  medium  filum"  is  rebutted  where  the  conveyance  shows  an  intention  not 
to  convey  any  part  of  the  road;  Landrock  v.  Metropolitan  Dist.  R.  Co.  2  Times 
L.  R.  532,  holding  the  presumption  that  one  takes  ad  medium  filiun  viae  is  re- 
butted by  showing  those  taking  in  the  first  instance  took  and  conveyed  only  to 
the  adjoining  highway;  Coleman  v.  Robertson,  30  U.  C.  C.  P.  609,  holding  where 
deed  restricts  to  the  water's  edge  of  stieam  at  low  water  mark,  the  land  cannot  be 
deemed  to  extend  beyond  that  point;  Devonshire  v.  Pattinson,  L.  R.  20  Q.  B.  Div. 
263,  57  L.  J.  Q.  B.  N.  S.  189,  58  L.  T.  N.  S.  392,  52  J.  P.  276,  holding  the  pre- 
sumption may  equally  be  rebutted  by  the  circumstances  under  which  the  deed  was 
executed;  Pryor  v.  Petre  [1894]  2  Ch.  11,  63  L.  J.  Ch.  N.  S.  531,  7  Reports,  424, 
70  L.  T.  N.  S.  331,  42  Week.  Rep.  435,  holding  the  presumption  rebutted  by  cir- 
cumstances showing  trees  in  lane  were  omitied  from  the  valuation  ninl  tliat  the 
lane  was  not  included  in  the  measurement  or  the  map. 
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Distinguishfd  in  IMollor  v.  Wulnu-sley  [1!)().5]  2  Cli.  Iti4,  74  L.  J.  C'li.  X.  S.  47.'), 
53  Week.  Rep.  581,  93  L.  T.  N.  S.  574,  21  Times  L.  R.  591,  as  not  applicahlo  to  a 
conveyance  of  land  bounded  by  a  tidal  river  or  by  the  sea  sliore. 

21  E.  R.  C.  607,  EORBES  v.  JACKSON,  L.  R.  19  Cli.  Div.  615,  51  L.  J.  Ch.  N.  S. 

690,  30  Week.  Rep.  652. 
Surety's  right  to  subrogation. 

Cited  in  Nicholas  v.  Ridley  [1904]  1  Ch.  192,  73  L.  J.  Ch.  N.  S.  145,  52  Week. 
Rep.  226,  89  L.  T.  N.  S.  653,  on  right  of  subrogation  upon  payment  by  surety; 
Bristol  W.  of  E.  Land,  Mortg.  &  Invest.  Co.  v.  Taylor,  24  Ont.  Rep.  286,  on  rights 
of  surety  in  case  of  novation  of  principal's  contract. 

Cited  in  note  in  68  L.R.A.  529,  531,  585,  on  extinction  of  judgments  against 
principals  by  sureties'  payment. 

—  To  benefits  of  securities  lield  by  creditor. 

Cited  in  Hawker  v.  Moore,  40  W.  Va.  49,  20  S.  E.  848,  holding  a  co-surety  who 
has  been  compelled  to  pay  off  a  judgment  is  entitled  to  the  benefit  of  the  creditor's 
lien;  Gray  v.  Coughlin,  18  Can.  S.  C.  553,  holding  the  surety  entitled  not  only 
to  the  securities  held  by  the  creditor  when  she  originally  became  surety,  but  all 
securities  obtained  after  the  liability  as  surety  arose;  Gooderham  v.  Traders  Bank, 
16  Ont.  Rep.  438,  holding  a  subsequent  mortgagee  cannot,  after  transfer  to  him- 
self, insist  on  being  redeemed  as  to  his  own  mortgage  to  the  prejudice  of  the 
sureties. 

Cited  in  note  in  4  E.  R.  C.  611,  on  right  of  indorser  receiving  notice  of  dis- 
honor to  benefit  of  securities  deposited  with  holder  by  principal  debtor. 

Cited  in  Stearns,  Suretyship,  466,  482,  on  subrogation  of  surety  to  securities 
held  by  creditor;   1  Brandt,  Suretyship  3d  ed.  666,  on  subrogation  of  surety  to 
mortgage  given  by  principal  to  creditor  for  security  of  debt. 
Accrual  of  rights  of  surety. 

Cited  in  Labbe  v.  Bernard,  196  Mass.  531,  14  L.R.A.  (N.S.)  457,  82  K  E.  688, 
holding  the  surety's  right  to  the  remedies  of  the  principal  become  inchoate  as 
soon  as  they  enter  into  the  relationship. 

—  Of  liability  of  surety. 

Cited  in  Moore  v.  Jackson,  16  Ont.  App.  Rep.  431,  holding  a  charge  of  purchase 
money,  applied  on  mortgaged  property  after  the  one  so  charged  became  surety, 
erroneous. 

Right  of  redemption  by  debtor  assigning  equity  of  redemption  to  trustee 
for  creditors. 

Cited  in  Standard  Realty  Co.  v.  Nicholson,  24  Ont.  L.  Rep.  46,  holding  that 
mortgagor  who  assigned  equity  of  redemption  to  trustee  for  creditors  could  not 
redeem  from  mortgage. 

21  E.  R.  C.  617,  BERING  v.  WINCHELSEA,  1  Cox,  Ch.  Cas.  318,  1  Revised  Rop. 

41,  1  White  &    T.  Lead.  Cas.  in  Eq.  100,  2  Bos.  &  P.  270. 
Who  is  entitled  to  or  is  liable  to  contribution. 

Cited  in  Gillespie  v.  Campbell,  5  L.R.A.  698,  39  Fed.  724,  holding  that  accom- 
modation acceptor  of  bill  has  no  claim  for  contribution  against  subsequent 
accommodation  indorsers;  Phillips  v.  Preston,  5  How.  278,  12  L.  ed.  L52,  holdiny 
that  contract  between  two  indorsers,  tliat  they  will  divide  loss  between  tliem  is 
founded  upon  suilicient  consideration;  Allen  v.  Fairbanks,  40  Fed.  188,  holding 
that   liability   of   stockholder  to  contribute   towards  debts  of  company  paid   by 
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other  stockholders  survives  liini;  Allen  v.  Fairbanks,  45  Fed.  445,  holding  that 
where  stockholder  is  compelled  to  pay  corporate  debt  for  which  another  stock- 
holder is  liable,  he  may  enforce  contribution;  Sturgis  v.  Gary,  2  Curt.  C.  C.  382, 
Fed.  Cas.  No.  13,573,  holding  that  right  to  receive  contribution  in  general  aver- 
age is  not  founded  on  contract  but  in  principle  of  equity;  Dunlap  v.  Foster,  7 
Ala.  734,  holding  that  when  judgment  is  obtained  against  principal  and  sureties, 
and  property  of  principal  is  levied  upon,  third  person  who  became  bound  in 
delivery  bond  for  forthcoming  of  property  and  has  to  pay  debt,  cannot  look  to 
sureties  for  contribution;  IMorrow  v.  Wood,  50  Ala.  1,  holding  that  contribution 
could  not  be  compelled  by  one  sustaining  loss,  from  other,  who  had  not  entered 
into  engagement  which  was  broken;  Kellogg  v.  Lopez,  145  Cal.  497,  78  Pac.  1056, 
holding  that  where  maker,  payee  and  indorser  of  note  were  stockholders  in 
corporation,  and  note  was  made  and  endorsed  for  accommodation,  parties  are 
sureties  and  entitled  each  to  contribution;  Eliason  v.  Eliason,  3  Del.  Ch.  260, 
holding  that  principle  of  contribution  applies  equally  in  dower,  as  to  other  in- 
cumbrances; Eliason  v.  Eliason,  3  Del.  Ch.  260;  Osborn  v.  Carr,  12  Conn,  195, — 
holding  that  where  land  is  charged  witli  burden,  equity  will  compel  owner  of 
each  part  to  contribute  just  proportion;  Golsen  v.  Brand,  75  111.  148;  Rosen- 
baum  v.  Goodman,  78  Va.  121 ;  Warner  v.  Morrison,  3  Allen,  '566, — holding  tliat 
action  for  contribution  lies  between  sureties  who  signed  note  at  different  times 
and  without  any  agreement  to  become  joint  sureties;  Waters  v.  Riley,  2  Harr. 
&  G.  305,  18  Am.  Dec.  302,  holding  that  surety  cannot  compel  contribution  by 
representatives  of  his  deceased  co-surety,  against  whom  creditor  had  no  remedy; 
^liddleborough  v.  Taunton,  2  Cush.  406,  holding  that  where  line  between  two 
towns,  situated  in  different  counties  is  center  of  highway  and  one  of  the  towns 
is  indicted  for  not  repairing  road,  and  submits  to  fine,  which  is  used  to  repair 
road,  such  town  cannot  recover  half  of  money  paid  from  other  town;  ]Mc('ormick 
V.  Gibson,  3  Bland,  Ch.  498  note,  on  postponement  of  claim  for  contribution 
until  adjustment  of  claims  of  creditors  of  decedent;  Zollickoffer  v.  Seth,  44  Md. 
359,  holding  that  right  of  contribution  exists  as  between  representatives  of 
deceased  co-suretj';  Morrissey  v.  Weed,  12  Hun,  491,  holding  that  where  some 
members  of  joint  stock  company  paid  more  than  their  share  contribution  could 
ha  enforced  against  others;  Boardman  v.  Paige,  11  N.  H.  431;  ]\Iills  v.  Hyde, 
19  Vt.  59,  46  Am.  Dec.  177, — holding  that  one  of  two  joint  contractors  having 
paid  debt,  may  sustain  action  for  contribution  against  co-contractors,  although 
statute  of  limitations  had  run  when  payment  was  made;  Aspinwall  v.  Sacchi, 
57  N.  Y.  331,  holding  that  stockholder  liable  under  statute  for  debt  of  corpora- 
tion can  maintain  action  against  other  stockholders  for  contribution;  Peck  v. 
I'^llis,  2  Johns.  Ch.  131,  holding  there  is  no  right  to  contribution  between  wrong- 
doers; Robinson  v.  Boyd,  GO  Ohio  St.  57,  53  N.  E.  494,  holding  that  all  that  is 
required  to  give  right  of  contribution  is,  that  debt  should  be  common  to  parties, 
and  primarily  that  of  same  person;  Philadelpliia  Trust,  S.  D.  &  Ins.  Co.  v. 
Fame  Ins.  Co.  9  Phila.  292,  30  Phila.  Leg.  Int.  60,  holding  that  contract  of 
reinsurance  is  contract  of  indemnity,  and  docs  not  give  rise  to  contribution; 
Swain  v.  Barber,  29  Vt.  292,  holding  that  surety  who  had  paid  nothing  on  ac- 
count of  principal  had  no  claim  against  co-surety,  either  contingent  or  other- 
wise that  could  be  allowed  under  bankrupt  law;  Harper  v.  Knowlson,  2  U.  C. 
Err.  &  App.  253,  liolding  that  where  two  remaining  partners  agreed  to  indemni- 
fy retiring  partner  each  was  liable  for  one  half  of  amount  expended  under  such 
agreement;  lanson  v.  Pa.xton,  23  U.  C.  C.  P.  439  (reversing  22  U.  C.  C.  P.  505), 
holding  that  first  endorser  of  accommodation   note  could   not   compel    contribu- 
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tioii  from  second  endorser;   Lamb  v.  North,  3  D.  L.  R.  774,  holding  that  partner 
wlio  has  paid  money   for  firm  benefit,  cannot,  on  ground  that  some  of  partners 
have  left  province  hold  other  partners  liable  for  more  than   tlieir  proportionate 
share  thereof. 
Wlio  are  co-sureties  or  co-obligors. 

Cited  in  Spencer  v.  Houghton,  2  Cal.  Unrep.  464,  6  Pac.  853,  holding  that 
where  defendant  became  surety  on  former  bond  of  guardian,  he  and  other 
sureties  on  former  bond  became  joint  obligors  and  release  of  one  released  all; 
Hutchison  v.  Roberts,  8  Houst.  (Del.)  459,  17  Atl.  1061,  holding  that  A,  B,  and 
C,  being  sureties  on  separate  instruments,  did  not  become  co-sureties  by  being 
co-obligees  in  bond  of  indemnity  for  debts  of  principal,  nor  entitled  to  share 
in  money  advanced  by  third  person  to  two  of  sureties;  Houck  v.  Graham,  106 
Ind.  195,  55  Am.  Rep.  727,  6  N.  E.  594,  holding  that  persons  who  endorse  notes. 
not  in  regular  course,  to  give  maker  credit,  and  who  have  knowledge  that 
person  whose  name  is  attached  as  maker  is  in  fact  surety,  are  co-sureties,  and 
bound  to  contribute;  State  use  of  Wolff  v.  Berning,  74  Mo.  87;  Enicks  v.  Pow- 
ell, 2  Strobh.  Eq.  196, — holding  that  sureties  on  first  bond  and  different  sureties 
on  additional  bond,  given  by  administrator  are  all  to  be  regarded  as  parties  to 
common  undertaking,  and  responsible  to  extent  of  amount  undertaken  by  each ; 
Cutter  V.  Emery,  37  N.  H.  567,  holding  that  if  two  persons  sign  same  obligation 
as  sureties  for  third, — one  of  them  at  request  of  principle,  and  other  at  re- 
quest of  first  surety,  first  surety  stands  in  relation  of  principal  to  second,  and 
no  right  of  contribution  exists;  Daniel  v.  McRae,  9  N.  C.  (2  Hawks)  590,  11  Am. 
Dec.  787,  holding  tiiat  endorsers  on  accommodation  paper  for  benefit  of  third  per- 
son are  to  be  regarded  as  sureties,  and  entitled  to  contribution ;  Harnsberger  v. 
Yancey,  33  Graft.  527,  holding  that  sureties  bound  for  same  principal  but  not  for 
same  debt,  and  under  different  instruments  are  not  cosureties;  Pitkin  v.  Flanagan, 
23  Vt.  160,  56  Am.  Dec.  61,  holding  that  as  between  accommodation  endorsers,  who 
all  sign  before  paper  is  put  in  circulation  order  of  indorsement  raises  no  presump- 
tion of  any  obligation  among  themselves. 
Creation  of  relation  of  principal  and  surety. 

Cited  in  Beacon  Lamp  Co.  v.  Travellers  Ins.  Co.  61  N.  J.  Eq.  59,  47  Atl.  579, 
holding  that  assured  in  indemnity  policy  is  surety  ana  indemnity  company  princi- 
pal and  former  may  sue  to  compel  latter  to  perform  its  contract ;  Youngs  v.  Trus- 
tees of  Public  Schools,  31  N.  J.  Eq.  290,  holding  that  covenant  by  grantee  of  mort- 
gaged premises  to  assume  and  pay  mortgage  debt  is  contract  with  grantor  only  for 
indemnity  of  latter,  and  may  be  released  and  discharged  by  him;  Johnson  v. 
Young,  20  W.  Va.  614,  holding  that  where  one  of  two  copartners  purchases  interest 
of  other  in  firm  property,  and  assumes  and  agrees  to  pay  firm  debts,  as  to  such 
di'ljts  former  bocoines  principal  debtor  and  latter  surety. 
Liability   of   sureties. 

Cited  in  Monson  v.  Drakeley,  40  Conn.  552,  16  Am.  Rep.  74,  holding  that 
one  who  signs  note  after  delivery  under  signatures  of  other  sureties,  and  takes 
security,  is  presumed  to  sign  as  surety  and  is  liable  to  contribution ;  Wolff  v. 
Schaefl'er,  4  ^lo.  App.  367,  holding  that  surety  on  additional  bond  of  admin- 
istrator is  lialjle  for  amount  of  order  of  distribution,  whore  administrator  has 
failed  to  comply  with  order;  Corrigan  v.  Foster,  51  Ohio  St.  225,  37  N.  E.  263, 
holding  that  where  successive  bonds  with  difl'crent  sets  of  sureties,  have  been 
given  by  executor,  and  devastavit  has  occurred  before  execution  and  approval  of 
any  of  bonds  liability  of  sureties  in  subsequent  bonds  is  secondary  to  bonds  in 
force  at  time  estate  was  wasted;  Denny  v.  Seeley,  34  Or.  364,  55  Pac.  97(),  liold- 
Notes  on  E.  R.  C— 130. 
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ing  that  where  one  who  is  not  personally  responsible  as  surety  pledges  his  prop- 
erty to  secure  debt,  such  property  becomes  surety  for  principal  debtor,  and  any 
act  of  creditor  that  would  relieve  surety  will  relieve  property ;  ^lalone  v. 
Stewart,  235  Pa.  99,  83  Atl.  607,  liolding  that  where  several  persons  are  sure- 
ties on  sci>arate  bonds  for  varying  amounts,  for  completion  of  building,  and  are 
compelled  to  complete  building,  they  are  compellable  to  contribute  in  proportion 
to  amount  of  bonds;  Fidelity  &  D.  Co.  v.  Phillips,  235  Pa.  469,  84  Atl.  432,  hold- 
ing that  liability  of  each  surety  in  several  bonds  is  measured  bj'  penal  sum  in 
respective  bonds. 
Contribution  among-  co-obligors. 

Cited  in  Young  v.  Clark,  2  Ala.  264;  Hobart  v.  Stone,  10  Pick.  215;  Fitzpat- 
rick  V.  Hill,  9  Ala.  783;  Young  v.  Lyons,  8  Gill,  102, — holding  that  where  there 
are  several  sureties,  and  one  becomes  insolvent,  those  Avho  pay  whole  debt  can 
compel  contribution  from  remaining  solvent  sureties,  towards  entire  debt  paid; 
Bezzell  v.  White,  13  Ala.  422,  holding  that  when  one  surety  sues  co-surety  for 
contribution,  for  money  paid  by  former,  for  principal  debtor,  latter  may  show 
that  surety  suing  was  indebted  to  principal  debtor  in  larger  amount  than  he 
was  obliged  to  pay;  Dugger  v.  Wright,  51  Ark.  232,  14  Am.  St.  Rep.  48,  11  S. 
W.  213,  holding  tliat  where  sureties  on  executor's  bond  are  discharged  by  court 
and  new  sureties  taken,  two  sets  of  sureties  become  jointly  liable  for  former 
breach  of  bond,  and  right  of  contribution  exists;  Williams  v.  Riehl,  127  Cal. 
365,  78  Am.  St.  Rep.  60,  59  Pac.  762,  holding  that  sureties  are  at  law  liable  to 
contribute  proportion  of  respective  amounts  as  penalties  for  which  they  become 
surety;  Byers  v.  Alcorn,  6  HI.  App.  39;  Bell  v.  Jasper,  37  N.  C.  (2  Ired.  Eq.)  597; 
Stevens  v.  Tucker,  87  Ind.  109;  Snow  v.  Brown,  100  Ga.  117,  28  S.  E.  77,— hold- 
ing that  right  to  contribution  exists  between  sureties,  although  bound  by  difl'er- 
ent  instruments;  Springer  v.  Foster,  27  Ind.  App.  15,  60  N.  E.  720,  holding  that 
no  right  of  contribution  exists  between  two  persons  who  each  purchase  part  of 
tract  of  land  covered  by  mortgage  where  each  assumes  payment  of  whole  mort- 
gage; Bachelder  v.  Fiske,  17  Mass.  464,  holding  that  assumpsit  lies  on  implied 
promise  by  one  surety  to  contribute  towards  indenuiifying  another;  Scribner  v. 
Adams,  73  Me.  541;  Washington,  0.  &  W.  R.  Co.  v.  Cazenove,  83  Va.  744,  3  S. 
E.  433;  Hauser  v.  King,  76  Va.  731;  Seibert  v.  Thompson,  8  Kan.  65, — holding 
that  if  one  of  several  sureties  subsequently  take  security  from  principal  for  his 
own  indemnity,  it  enures  to  common  benefit  of  all  sureties ;  Smith  v.  Runisey, 
33  Mich.  183,  holding  that  contribution  between  sureties  is  enforcible  in  court 
of  equity:  Mueller  v.  Barge,  54  Minn.  314,  50  N.  W.  30;  Allen  v.  Wood,  38  N.  C. 
(3  Ired.  Eq.)  386;  Miller  v.  Sawyer,  30  Vt.  412;  INI'Mahon  v.  Fawcett,  2  Rand. 
(Va.)  514,  14  Am.  Dec.  796;  Agnew  v.  Bell,  4  Watts,  31,— holding  that  where 
funds  are  placed  in  one  surety's  hands  by  principal  to  pay  debt,  he  will  be  deemed 
to  hold  such  funds  for  benefit  of  all  sureties;  Van  Petten  v.  Richardson,  08  Mo. 
379,  holding  that  debtor  may  recover  from  co-debtor  whatever  he  was  compelled, 
to  pay  in  excess  of  his  due  proportion  of  original  demand  and  incidental  ex- 
penses; StotholT  V.  Dunham,  19  N.  J.  L.  181  ;  McKenna  v.  George,  2  Rich.  Eq.  15, — 
holding  that  where  one  of  several  sureties  pays  debt,  he  has  same  right  to  con- 
tribution from  representative  of  deceased  surety  as  from  surviving  cosurety; 
Kinkead  v.  Ryan,  64  N.  J.  Eq.  454,  53  Atl.  1053,  liolding  that  one  wlio  is  tenant 
for  life  of  land  and  also  tenant  in  remainder  of  interest  thcrtin  may  in  either 
capacity  redeem  land  and  bo  subrogated  to  lien  on  each  of  other  remaindermen 
for  his  share  in  redemption  money:  liradley  v.  Burwell,  3  Denio,  61,  liolding 
that    representative   of    deceased   surety    is   liable    for    contrihution :    Douglass    v. 
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llowlaiul,  24  Wend.  35,  to  tlic  point  that  judgnuMit  may  be  received  to  show 
aiuomit  of  indebtedness  in  suit  by  surety  for  contribution;  Norton  v.  Coons, 
3  Denio,  130,  holding  tliat  one  of  several  sureties  who  pays  debt  may  call  upon 
other  sureties  for  contribution,  whetlier  they  were  bound  jointly  or  severally 
and  whether  by  same  or  different  instruments;  Toucey  v.  Schell,  15  Misc.  350, 
37  N.  Y.  Supp.  879,  holding  that  under  bond  binding  sureties  severally  in 
penal  sums  aggregating  that  for  which  principal  is  liable,  surety  has  riglit  of 
action  against  others  for  contribution;  Frost  v,  Lowry,  15  Ohio,  200,  liolding 
that  no  right  of  contribution  arises  between  surety  on  supersedeas  and  original 
surety  on  undertaking  to  discharge  attacliment;  Tliompson  v.  Dekum,  32  Or. 
506,  52  Pac.  517,  holding  that  where  successive  bonds  with  same  penalties, 
given  by  executor  for  performance  of  his  duties  are  cumulative  security,  lia- 
bility of  sureties  thereon  for  contribution  are  as  if  all  had  signed  same  bond; 
Moore  v.  Lassiter,  16  Lea,  G30  (dissenting  opinion),  on  right  of  surety  who 
becomes  such  in  course  of  legal  proceedings  to  contribution,  against  surety  for 
debt;  Hanby  v.  Henritze,  85  Va.  177,  7  S.  E.  204,  holding  that  where  original 
surety  will  be  exempt  from  contribution  to  later  surety,  if  such  original  surety 
jiays,  he  has  right  to  enforce  obligation  of  later  surety  for  his  own  indemnity; 
Nuzum  V.  Morris,  25  W.  Va.  559;  Boughner  v.  Hall,  24  W.  Va.  249,— holding 
that  surety  who  has  received  money  on  claims  belonging  to  debtor,  must  account 
therefor  in  action  for  contribution  against  co-sureties;  Edmonds  v.  Sheahan,  47 
Tex.  443, — holding  that  Avhere  surety  discharged  judgment  with  confederate 
money,  value  of  confederate  money,  at  time  of  payment  will  be  measure  of 
amount  he  can  receive  as  contribution ;  Strother  v.  Mitchell,  80  Va.  149,  hold- 
ing that  where  principal  is  insolvent,  surety  against  Avhom  judgment  has  been 
rendered  may  have  judgment  against  his  cosurety;  but  not  otherwise,  under 
Code;  Liddell  v.  Wiswell,  59  Vt.  365,  8  Atl.  680,  holding  that  discharge"  in 
bankruptcy  is  bar  to  liability  of  surety  for  his  principal,  but  not  t©  equitable 
liability  between  cosureties  in  action  for  contribution,  when  payment  was  sub- 
sequent to  discharge;  Re  Denton  [1903]  2  Ch.  670,  72  L.  J.  Ch.  N.  S.  732,  89 
L.  T.  N.  S.  62,  52  Week.  Rep.  93,  holding  where  position  of  parties  is  such  as  to 
subject  them  to  a  common  burden  or  liability,  which  one  of  them  discharges, 
equity  will  enforce  contribution;  Oldham  v.  Broorii,  28  Ohio  St.  41,  holding  for 
this  reason  where  one  cosurety  ])ays  more  than  his  share,  he  may  compel  con- 
tribution; Field  V.  Pelot,  M']\Iull.  Eq.  369,  on  the  right  of  contribution  among 
cosureties;  Field  v.  Pelot,  M'Mull.  Eq.  369,  to  the  point  that  if  new  security  is 
required  by  court,  bond  might  be  regarded  as  accumulative,  and  sureties  en- 
titled to  mutual  contribution;  Walton  v.  Williams,  1  Va.  Dec.  579,  holding  that 
where  there  are  several  annual  bonds,  differing  in  amount,  the  liability  of  the 
different  sets  of  sureties  is  not  equal  bvit  in  proportion  to  the  penalties  of  the 
difTerent  bonds;  Mitchell  v.  English,  17  Grant,  Ch.  (U.  C.)  303,  holding  that 
cosureties  for  same  debt  are  liable  to  mutual  contribution,  although  they  con- 
tract without  knowledge  of  each  other;  Menzies  v.  Kennedy,  23  Grant,  Ch. 
(U.  C.)  360,  holding  that  where  one  of  two  cosureties  has  security  from  prin- 
cipal, it  enures  to  benefit  of  both;  Wolmershausen  v.  Gullick  [1893]  2  Ch.  514, 
62  L.  J.  Ch.  N.  S.  773,  3  Reports,  610,  68  L.  T.  N.  S.  7.53,  12  Eng.  Rul.  Cas. 
823,  holding  a  surety  may  maintain  suit  to  enforce  contribution  where  judg- 
ment on  guarantee  has  been  recovered  against  him,  but  before  payment  has  been 
enforced;  Robinson  v.  Harkin  [1896]  2  Ch.  415,  65  L.  J.  Ch.  N.  S.  773,  74  L.  T. 
N.  S.  777,  44  Week.  Rep.  702,  holding  the  principles  of  contribution  applicable 
to    cosureties    apply    equally    as   l)etween    cotrustees;    Bacon    v.    Camphausen,    58 


•21  E.   n.  C.  017 J      XOTKS  OX  ENGLISH  RULING  CASES.  ^  2068 

L.  T.  X.  S.  851,  lioliliiig  fact  tliat  one  trustee  acts  honestly  though  erroneously 
and  the  other  absents  himself  from  duty,  does  not  relieve  the  absent  one  from  a 
duty  to  contribute  his  share:  Roberts  v.  Crowe,  L.  R.  7  C.  P.  020,  41  L.  J.  C.  P. 
N.  S.  198,  27  L.  T.  N.  S.  238,  liolding  it  a  principle  of  law  applicable  in  all 
cases  that  where  one  who  is  only  secondarily  liable  is  compelled  to  perform  an 
obligation  for  which  another  person  is  primarily  liable  he  has  his  remedy  over 
against  the  one  primarily  liable:  Edmunds  v.  Wallingford,  L.  R.  14  Q.  B.  Div. 
811.  54  L.  J.  Q.  B.  N.  S.  385.  52  L.  T.  X.  S.  720,  33  Week.  Rep.  G47,  49  J.  P.  549, 
liolding  where  a  person's  goods  are  lawfully  seized  and  sold  for  another's  debt, 
tiie  owner  of  the  goods  is  entitled  to  recover  the  value  of  tliem  from  the  debtor; 
Fitzgerald  v.  M'Cowan  [1898]  2  Ir.  Q.  B.  1,  holding  in  absence  of  express  arrange- 
ment to  the  contrary,  a  cocontractor  wlio  Jiays  more  than  his  (|Uota  ;s  entitled  to 
contribution  from  his  cocontractors. 

Distinguished  in  Leigh  v.  Dickeson,  L.  R.  12  Q.  B.  Div.  194,  53  L.  J.  Q.  B.  N. 
S.  120,  50  L.  T.  X.  S.  124.  holding  in  tenant  in  common,  making  ordinary  re- 
pairs on  a  house  has  no  claim  to  contribution  from  his  cotenant;  Ramskill  v. 
Edwards,  L.  R.  31  Ch.  Div.  100,  55  L.  J.  Ch.  X.  S.  81,  53  L.  T.  X.  S.  949.  34 
Week.  Rep.  96,  holding  a  director  of  a  company  who  was  not  present  when 
loan  was  made  upon  unauthorized  security  cannot  be  held  to  contribution  by  one 
who  was  present  and  wlio  later  was  compelled  to  paj'  a  loss  resulting. 
—  liasis  of  the  right. 

Cited  in  Hutchison  v.  Roberts,  8  Houst.  (Del.)  459,  17  Atl.  1001;  Dysart  v. 
Crow,  170  Mo.  275,  70  S.  W.  689;  Sharp  v.  Cheatham,  88  Mo.  498,  57  Am.  Rep. 
433:  Campbell  v.  Mesier,  4  Johns.  Ch.  334,  8  Am.  Dec.  570;  Armstrong  County 
V.  Clarion  County.  60  Pa.  218,  5  Am.  Rep.  368;  Claybrook  v.  Scott,  1  Va.  Dec. 
310;  -Moore  v.  Baker.  34  Fed.  1;  London  v.  Citizens'  Ins.  Co.  13  Ont.  Rep.  713; 
Ruabon  S.  S.  Co.  v.  London  Assurance  [1900]  A.  C.  6,  69  L.  J.  Q.  B.  N.  S.  86, 
SI  L.  r.  N.  S.  585,  48  Week.  Rep.  225,  9  Asp.  ]\Iar.  L.  Cas.  2,  5  Com.  Cas.  71, 
10  Times  L.  R.  90;  Central  Trust  Co.  v.  Louisville  Trust  Co.  87  Fed.  23,— hold- 
ing that  right  and  duty  of  contribution  is  founded  upon  doctrines  of  equity; 
it  does  not  depend  upon  contract;  McCoUum  v.  Boughton,  132  Mo.  601,  35 
L.R.A.  480,  34  S.  W.  480  (dissenting  opinion),  on  contribution  between  sureties 
as  founded  not  upon  contract,  but  upon  principles  of  equity  and  justice;  Gar- 
rett V.  Sayles,  1  Fed.  371,  to  the  point  tliat  right  to  contribuiii.n  does  nol  de- 
pend u])on  contract.  l)ut  upon  equitable  duty;  Walker  v.  Cheever,  35  X.  H.  339, 
holding  that  bill  in  ecpiity  might  be  maintained  to  compel  contribution,  where 
such  mode  of  enforcement  would  avoid  multiplicity  of  suits;  Ayer  v.  Tilton, 
42  X.  H.  407,  holding  that  action  by  one  surety  against  another  for  contribu- 
tion is  an  equitable  proceeding,  and  if  it  appear  that  defendant  joined  in  contract 
at  request  of  plaintili',  he  will  not  have  t,o  pay;  Wright  v.  Garlinghouse,  26 
X.  y.  539  (dissenting  opinion),  on  right  to  contribution  between  sureties  as 
founded  upon  equitable  principles;  Reid  v.  King,  158  X.  C.  85,  73  S.  E.  168; 
Amory  v.  IjowcU,  1  Allen,  504, — liolding  that  neither  right  of  contribution  nor 
subrogation  rests  upon  contract;  but  both  upon  natural  justice  and  equity; 
Oldham  v.  Broom,  28  Ohio  St.  41;  Kalbach's  Estate,  2  Woodw.  Dec.  415, — hold- 
ing that  right  of  one  surety  liable  for  debt  upon  payment  of  same  to  require 
contribution  from  others,  is  right  founded  upon  principles  of  equity;  Cioff  v. 
('ampl)ell,  n  Kulp,  168,  holding  tiiat  at  the  bottom  of  contribution  is  a 
fixed  priii(i|ilc  of  justice,  and  is  not  founded  upon  contract;  Durbin  v.  Kuney, 
19  Or.  71,  '.i;!  I'ac.  (iOl,  holding  that  right  of  contribution  between  sure- 
ties does  not  spring   from   contract,   but   rests   on  general   principles   of   natural 
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justice;  Kennedy  v.  Carpenter,  2  Whart.  344,  to  the  point  that  right  to  con- 
tribution does  not  depend  upon  contract;  Tate  v.  Winfree,  !)9  Va.  255,  37  S.  E. 
956,  holding  that  right  of  action  of  suretj'  who  calls  upon  cosurety  for  con- 
tribution is  based  upon  implied  promise  growinj:,'  out  of  equitable  relations 
which  sureties  bear  to  each  other,  and  not  upon  written  contract  by  which  they 
became  sureties;  Duncan  v.  North  &  S.  W.  Bank,  L.  R.  G  App.  Cas.  1,  50  L.  J. 
Ch.  N.  S.  355,  43  L.  T.  N.  S.  706,  29  Week.  Rep.  763,  4  Eng.  Rul.  Cas.  591,  hold- 
ing the  right  of  contribution  is  quite  independent  of  any  contract  between  the 
parties  thus  liable;  Bonner  v.  Tottenham  &  K.  Permanent  Invest.  Bldg.  Soe.  [1899] 
1  Q.  B.  161,  68  L.  J.  Q.  B.  N.  S.  114,  47  Week.  Rep.  161,  79  L.  T.  N.  S.  611,  15 
Times  L.  R.  76,  on  same  point;  Cross  v.  Searboro,  6  Baxt.  134,  holding  the 
principle  of  contribution  rests  on  the  equality  of  tlie  burden;  Stirling  v.  For- 
ester, 3  Bligh,  575,  22  Revised  Rep.  69,  holding  it  founded  in  doctrines  of 
equity;  Harris  v.  Ferguson,  2  Bail.  L.  397,  holding  it  the  result  of  a  general 
equity  foiuided  on  the  equality  of  burden  and  benefit;  Ward  v.  National  Bank, 
L.  R.  8  App.  Cas.  755,  52  L.  J.  P.  C.  N.  S.  65,  49  L.  T.  N.  S.  315;  Corprew  v. 
Boyle,  24  Gratt.  284,  holding  the  claim  for  contribution  among  cosureties  is 
founded  not  upon  contract  but  upon  principles  of  natural  justice  and  equity ; 
Camp  V.  Bostwick,  20  Ohio  St.  337,  5  Am.  Rep.  669,  holding  it  is  not  founded  upon 
the  contract  of  suretyship ;  Davies  v.  Humphreys,  6  Mees.  &  W.  153,  9  L.  J. 
Exch.  N.  S.  263,  4  Jur.  250,  21  Eng.  Rul.  Cas.  632,  holding  the  right  of  contribu- 
tion is  founded  upon  principles  of  equity,  though  it  is  considered  the  foundation 
of  an  action. 
—  Dislribution  of  burden. 

Cited  in  North  v.  Brace,  30  Conn.  60,  liolding  that  where  share  of  each  signer 
of  instrument  was  fixed  proportions  of  whole  loss,  proposition  in  which  solvent 
subscribers  were  to  contribute  was  not  affected  by  insolvency  of  others;  Wat- 
kins  V.  Worthington,  2  Bland,  Ch.  509,  holding  that  where  all  parties  are  before 
court  decree  may  direct  payment  by  principal,  if  able  and  if  not  that  each 
surety  will  contribute  his  proportion;  Breckenridge  v.  Taylor,  5  Dana,  110; 
Henderson  v.  McDuffie,  5  N.  H.  38,  20  Am.  Dec.  557, — holding  that  where  there 
are  three  sureties,  if  one  be  insolvent  and  another  pay  all  debt,  third  shall  con- 
tribute moiety;  Morgan  v.  Smith,  70  N.  Y.  537,  holding  that  if  one  surety  pays 
less  than  whole  debt,  he  can  recover  from  cosurety  amount  which  he  has  paid 
in  excess  of  his  moiety;  Malone  v.  Stewart,  18  Pa.  Dist.  R.  905;  Armitage  v. 
Pulver,  37  N.  Y.  494, — holding  that  where  there  are  several  distinct  bonds 
with  several  distinct  penalties,  contribution  is  in  proportion  to  penalties ; 
Bailey's  Estate,  156  Pa.  634,  22  L.R.A.  444,  27  Atl.  560,  33  W.  N.  C.  89,  holding 
that  whore  two  persons  are  jointly  and  severally  bound  as  sureties  there  is  im- 
plied promise  by  each  surety  to  other  to  pay  one  half  of  debt  in  case  of  inability 
of  principal ;  Sawyer  v.  Lyon,  10  Johns.  32,  holding  that  persons  jointly  liable 
for  debt  must  pay  each  his  aliquot  share;  Riley  v.  Rhea,  5  Lea,  115,  holding 
that  surety  on  bond  of  defaulting  clerk,  whose  property  has  been  sold  to  satisfy 
default,  is  entitled  to  contribution  against  cosureties  only  pro  rata,  without 
regard  to  fact  of  insolvency  of  anyone  of  them ;  Tessenne  Hospital  v.  Fugua, 
1  Lea,  608,  holding  sureties  on  renewal  bonds  of  a  guardian  liable  to  contribu- 
tion to  the  common  loss  in  the  proportion  of  their  respective  liabilities;  Jones 
v.  Hays,  38  N.  C.  (3  Ired.  Eq.)  502,  44  Am.  Dec.  78;  Loring  v.  Bacon,  3  Cush. 
465, — holding  that  sureties  in  different  sums  on  guardian's  bond  are  as  between 
each  other  compellable  to  contribute  in  proportion  to  different  penalties  of 
respective  bonds;   Fischer  v.  Gaither,  32  Or.  161,  51  Pac.  736,  holding  that  one 
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surety,  having  paid  coiiimoii  oblip;ation,  cannot  sue  at  law  to  compel  cosurety 
to  pay  more  than  his  aliquot  part  of  original  undertaking  on  account  of  insolv- 
ency of  another  suretj%  his  remedy  being  in  equity ;  Merchants'  Nat.  Bank  v. 
McAnulty,  89  Tex.  124,  33  S.  W.  9G3,  holding  tliat  right  of  co-obligor  to  contri- 
bution extends  only  to  excess  paid  over  his  proportional  part;  Faulkner  v. 
Davis,  12  Gratt.  651,  08  Am.  Dec.  698,  holding  that  where  one  of  two  sureties  of 
insolvent  administrator  purchases  legacies  for  which  sureties  are  bound  at  di."- 
count,  he  shall  only  charge  his  cosurety  for  his  proportion  of  wliat  lie  paid  for 
legacies;  Pace  v.  Pace,  95  Va.  792,  44  L.R.A.  459,  30  S.  E.  3G1,  holding  that 
surety  who  has  been  obliged  to  pay  can  prove  entire  debt  against  insolvent 
estate  of  cosurety,  and  receive  dividends  upon  entire  debt  until  reimbursed  tliat 
lialf  of  common  burden  belonged  to  cosurety;  Hawker  v.  Moore,  40  W.  Va.  49, 
20  S.  E.  848,  holding  that  surety  who  has  been  compelled  to  pay  wliole  debt  has 
right  in  equity  to  c-ompel  his  cosurety  to  pay  his  equitably  equal  part; 
O.'itrander  v.  Jarvis,  18  Ont.  L.  Rep.  17,  holding  that  sureties  on  several  differ- 
ent instruments  are  liable  to  contribute  in  proportion  to  the  amount  of  their 
respective  obligations;  Ellesmere  Brewery  Co.  v.  Cooper,  21  E.  R.  C.  622,  65  L. 
J.  Q.  B.  N.  S.  173,  73  L.  T.  N.  S.  567,  [1896]  1  Q.  B.  75,  44  Week.  Rep.  254, 
holding  where  claim  of  the  creditor  is  less  than  full  amount  of  debt  and  is  dis- 
charged by  one  surety,  the  claim  must  be  proportionally  borne  by  the  others; 
Re  Arcedeckne,  L.  R.  24  Ch.  Div.  709,  53  L.  J.  Ch.  N.  S.  102,  48  L.  T.  N.  S.  725, 
holding  a  surety  who  has  been  compelled  to  pay  has  a  right  of  contribution  but 
where  insurance  on  life  of  debtor  has  been  assigned  to  him  he  must  account  for 
money  received  thereon  before  contribution   will  be  decreed. 

—  Termination   of   right  of  contribution. 

Cited  in  Lusby  v.  Carr,  60  Md.  192,  holding  that  cosureties  may  by  agreement 
among  themselves,  so  far  sever  their  unity  of  interest  and  obligation,  as  to 
terminate  right  to  contribution. 

—  I*i'ereqiiisitos    to   contribntion   or   similar    relief. 

Cited  in  Knighton  v.  Curry,  62  Ala.  404,  holding  that  until  surety  has  paid 
debt,  he  cannot  be  entitled  to  contribution;  Chrisman  v.  Jones,  34  Ark.  73, 
holding  that  right  to  contribution  arises  on  payment  and  principal  is  only 
necessary  party  to  its  enforcement  because  he  should  be  present  to  answer 
primarily;  Chaffee  v.  Jones,  19  Pick.  260,  holding  that  fact  tliat  party  put  his 
name  on  back  of  note  at  request  of  principal  and  without  knowledge  of  surety 
who  signed  on  face,  does  not  affect  his  right  to  recover  contribution;  Odlin  v. 
Greenleaf,  3  N.  H.  270,  holding  that  surety  who  pays  debt  may  compel  cosurety 
to  contribute  without  showing  inability  of  principal  to  pay;  Holcombe  v.  Fet- 
ter, 70  N.  J.  Eq.  300,  holding  that  surety  may  file  bill  to  compel  payment  by 
jjrincipal  debtor,  as  soon  as  debt  becomes  payable;  Lynch  v.  Hancock,  14  S.  C. 
66,  holding  that  where  surety  gives  note  in  payment  of  debt,  he  is  not  entitled 
to  recover  amount  of  note  from  principal,  unless  he  shows  tliat  note  has  been 
paid,  or  that  he  has  means  to  pay  it;  Ex  parte  First  Nat.  Bank.  25  S.  C.  362, 
holding  that  surety  cannot  enforce  contribution  until  debt  has  been  paid; 
Eberhardt  v.  Wood,  2  Teiiii.  Ch.  488,  holding  tliat  claim  of  one  surety  against 
cosurety  on  administrator's  bond  for  contnL)ution,  is  provable  in  bankrviptcy  of 
cosurety,  if  liability  of  principal  became  fixed  before  petition  in  bankruptcy; 
Macey  v.  Childress,  2  Tenn.  Ch.  438,  holding  that  surety  may  maintain  action 
on  promise  indemnifying  him  against  liability  as  soon  as  he  becomes  liable  to 
pay  although  he  has  not  actually  paid  anything. 
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—  Measure  of  liability   in  action   for  contribution. 

Cited  in  Vandiver  v.  Polhik,  107   Ala.   547,  54  Am.  St.  Rep.  118,  19  So.   180. 
holding  that  satisfaction  of  judgment  for  damages  on  indemnifying  bond  of  one 
of  several  attaching  creditors  inures  to  benefit  of  all,  and  in  suit  for  contribu- 
tion is  measure  of  common  liability. 
Doctrine  of  subrogation. 

Cited  in  Citizens'  Nat.  Rank  v.  Wert,  2G  Fed.  294,  holding  that  when  secured 
obligation  has  become  due,  debtor  may  by  agreement,  without  consent  of 
creditor,  substitute  in  place  of  latter  another  person  who  pays  creditor ; 
I'nited  States  v.  Ryder,  110  U.  S.  729,  28  L.  ed.  308,  4  Sup.  Ct.  Rep.  3  96;  Sands 
V.  Durham,  99  Va.  263,  54  L.R.A.  622,  86  Am.  St.  Rep.  884,  38  S.  E.  145;  Orem 
V.  Wrightson,  51  Md.  34,  34  Am.  Rep.  286;  Sherman  v.  Shaver,  75  Va.  1;  Leg- 
gett  V.  McClelland,  39  Ohio  St.  624;  Crisfield  v.  State,  55  Md.  192;  Burton  v. 
Mill,  78  Va.  468, — holding  that  doctrine  of  subrogation  rests  not  on  contract, 
but  on  natural  justice:  Turner  v.  Citizens'  Bank,  111  Va.  184,  68  S.  E.  407. 
holding  that  subrogation  does  not  flow  from  any  fixed  rule  of  law  but  rather 
from  prinei]iles  of  justice,  equitj'  and  benevolence;  Peake  v.  Dorwin,  25  Vt.  28, 
to  the  point  that  right  of  subrogation  exists  where  one  is  compelled  to  pay  debt 
to  protect  his  own  interest. 
Right  of  subrogation. 

Cited  in  Re  Baldwin,  8  Cent.  L.  J.  186,  Fed.  Cas.  No.  796,  holding  that  in- 
dorser  who  held  stock  as  security  for  note  of  bankrupt  should  give  credit  for 
amount  received  upon  security  and  should  take  dividend  only  on  excess  of  debt 
over  amount  received;  Bradford  v.  ^looney,  2  Cin.  Sup.  Ct.  Rep.  408,  holding 
that  there  was  no  right  of  subrogation  between  sureties  on  attachment  bond  and 
sureties  on  bond  in  error;  Roseberry's  Ajjpeal,  10  Phila.  502,  30  Phila.  Leg.  Int. 
273  (affirming  4  Walk.  (Pa.)  434),  holding  that  where  the  original  debt  springs 
from  a  partnership  account  there  can  be  no  substitution  before  a  settlement  of 
the  partnership  accounts;  Musgrave  v.  Dickson,  27  Pittsb.  L.  J.  N.  S.  85,  holding 
that  unless  the  surety  pays  in  full  he  is  not  entitled  to  subrogation ;  Belcher  v. 
Wickersham,  9  Baxt.  Ill,  holding  that  where  heirs  paid  off  certain  mortgages 
on  land,  believing  estate  was  solvent,  were  not  upon  discovering  mistake  en- 
titled to  be  subrogated  to  rights  of  mortgagors,  where  such  right  could  not  be 
exercised  without  injustice  to  others;  Harlan  v.  Sweeny,  1  Lea,  682,  holding 
that  subrogation  is  creature  of  equity  and  will  never  be  allowed  to  prejudice  of 
creditor. 

—  Right  of  surety  to  subrogation  to  creditor's  rights. 

Cited  in  Re  Nickerson,  110  Fed.  1003,  holding  that  under  law  of  INfassachu- 
setts,  wife  who  has  signed  notes  with  her  husband  as  joint  maker,  but  who  is 
in  fact  surety,  may  prove  notes  against  husband  in  bankruptcy;  Newton  v. 
Field,  16  Ark.  216,  on  right  of  subrogation  of  surety  paying  debt  for  principal 
to  rights  and  securities  of  the  creditor;  Jackson  v.  Davis,  4  Mackey,  194,  hold- 
ing that  where  one  of  two  sureties  on  bond  given  to  United  States  pays  debt, 
he  is  entitled,  in  his  claim  for  contribution  to  be  subrogated  to  priority  of 
United  States  over  other  creditors  of  estate  of  cosurety;  Junker  v.  Rush,  136 
111.  179,  11  L.R.A.  183,  26  N.  E.  499,  holding  that  surety's  right  to  subrogation 
for  purpose  of  keeping  alive  as  against  principal  judgment  which  he  has  paid  is 
barred  when  his  action  against  principal  upon  implied  assumpsit  for  indemnity 
is  barred;  Friberg  v.  Donovan,  23  HI.  App.  58,  holding  that  where  judgment 
against  principal  debtor  and  his  surety  has  been  ajipealed  l)y  former  without 
consent   of   latter,   surety   on    payment   of   judgment   is   entitled   to    subrogation; 
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against  surety  on  appeal  bond;  Kane  v.  State,  78  Ind.  103,  holding  that  replevin 
bail  may  be  subrogated  to  rights  of  state  in  license  bond,  and  may  recover 
thereon  from  licensee  and  his  sureties  in  such  l)ond  amount  so  paid  by  such 
replevin  bail;  Gerber  v.  Sharp,  72  Ind.  5o3,  holding  that  surety  Avho  has  paid 
judgment  is  entitled  to  be  subrogated  to  all  rights  of  creditor  as  to  any  fund, 
lien,  or  equity  he  may  have;  Snook  v.  ^Munday,  n6  Md.  514,  54  Atl.  77,  holding 
that  where  surety  seeks  to  pay  debt  in  order  to  be  subrogated  to  riglits  of 
creditor,  payment  into  court  of  whole  amount  due  under  bill  to  enforce  right  of 
subrogation  is  sufTicient  tender;  \Yallace  v.  Jones,  110  Md.  143,  72  Atl.  769, 
holding  that  when  surety  pays  debt  of  his  principal  to  creditor,  lie  is  subrogated 
to  riglits  and  liens  of  creditor  against  principal  debtor;  Furnold  v.  Bank  of 
State,  44  ^lo.  330,  holding  that  where  judgment  was  recovered  against  number 
of  cosureties,  who  subsequently,  sold  land  owned  by  them  respectively,  whili! 
same  was  subject  to  lien  of  judgment,  purchaser  of  one  parcel  who  was  forced 
to  pay  judgment,  was  entitled  to  subrogation;  Patterson  v.  Birdsall,  6  Hun, 
632,  holding  that  surety  stands  in  place  of  creditor,  upon  payment  of  debt  as 
completely  as  if  instrument  had  been  transferred  to  him;  Musgrave  v.  Dickinson, 
172  Pa.  G29,  51  Am.  St.  Rep.  765,  33  Atl.  705,  holding  that  unless  surety  pays 
debt  in  full,  he  is  not  entitled  to  subrogation;  Robertson  v.  Trigg,  32  Gratt.  76, 
holding  that  two  of  sureties  of  United  States  collector,  who  has  made  default, 
and  deed  insolvent,  are  entitled  to  be  subrogated  to  right  of  priority  of  United 
States  as  against  estate  of  another  surety  who  died  before  insolvency  of  collec- 
tion; National  Bank  v.  Gushing,  53  Vt.  321,  holding  that  when  partner  mort- 
gages his  private  property  to  secure  firm  debt,  which  is  also  secured  by 
mortgage  on  firm  property,  he  is  entitled  to  be  subrogated  as  surety,  to  rights 
of  mortgagee;  ]\Iyers  v.  Miller,  45  W.  Va.  595,  31  S.  E.  976,  holding  that  sure- 
tics  on  sheriff's  bond,  upon  being  compelled  to  make  good  default  if  principal 
will,  by  fact  of  payment,  become  equitable  assignee  and  be  subrogated  to 
position  of  state  as  to  all  securities;  Cameron  v.  Boulton,  9  U.  C.  C.  P.  537, 
holding  that  where  one  of  three  cosureties  having  paid  debt  he  is  entitled  to  be 
subrogated  to  the  rights  of  the  creditor. 
Surety's   right   to   securities   given   by    principal. 

Cited  in  Rookcr  v.  Benson,  83  Ind.  250;  Shultz  v.  Hansbrough,  33  Gratt.  567; 
Fielding  v.  Waterhouse,  8  Jones  &  S.  424, — holding  that  right  of  surety  is  not 
only  that  of  subrogation,  but  right  to  assignment  by  creditor;  Blake  v.  Traders' 
Nat.  Bank,  145  Mass.  13,  12  N.  E.  414,  liolding  that  wliere  surety  pays  debt, 
he  takes  place  of  creditor  as  to  debt  and  as  to  security  therefor;  Brown  Car- 
riage Co.  V.  Dowd,  155  N.  C.  307,  71  S.  E.  721;  Lochenmeyer  v.  Fogarty,  112 
IIJ.  572;  Price  v.  Truesdell,  28  N.  J.  Eq.  200,— holding  that  surety  has  right 
to  have  collaterals  applied  to  payment  of  note;  Berthold  v.  Bertliold,  46  Mo. 
557,  holding  that  surety  who  pays  debt  of  his  principal  is  entitled  to  assign- 
ment of  instrument  paid;  Rathbone  v.  Stocking,  2  Barb.  135,  holding  that  where 
a  judgment  by  confession  is  rendered  in  favor  of  several  sureties  each  surety  is 
entitled  to  share  according  to  the  amount  of  his  liability;  Chaflin  v.  Campbell, 
4  Sneed,  184,  holding  that  one  who  ijecomes  surety  in  course  of  legal  proceed- 
ings against  principal,  has  no  right  of  contribution  against  original  security  for 
debt;  Newton  v.  Chorlton,  10  Hare,  646,  2  Drew,  333,  holding  the  surety  entitled 
by  his  contract  of  suretyship  to  benefit  of  all  securities  for  the  debt  held  by  cred- 
itor at  time  of  contract;  Steel  v.  Dixon,  L.  R.  17  Ch.  Div.  825,  50  L.  J.  Ch.  N.  S. 
591,  45  L.  T.  N.  S.  142,  29  Week.  Rep.  735,  holding  a  security  given  by  principal 
debtor  to  one  cosurety  must  be  brought  into  hotclipot  for  benefit  of  the  cosureties. 
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Cited  in  note  in  68  L.R.A.    'Al,  557,  564,  on  extinction  of  judgments  against 
principals  by  sureties'  payment. 
Right  to  show   that  rehitionsliip  of  surety  to   prliifipal   exists. 

Cited  in  Smith  v.  Clopton,  48  Miss.  66;  Carpenter  v.  King,  9  Met.  511,  43  Am. 
Dec.  405, — holding  that  when  two  persons  jointly  and  severally,  sign  obligation 
for  payment  of  money,  one  of  them  may  sliow,  that  he  was  surety  for  other. 
Right  of  surety  to  indemnity  security. 

Cited  in  Gieseke  v.  Johnson,  115  Ind.  308,  17  N.  E.  573,  holding  that  tlie 
action  by  a  surety  against  his  principal  on  a  note  is  not  upon  the  note  but  upon 
the  implied  promise  of  indemnity,  and  he  can  recover  no  more  than  he  pays; 
Scheidt  v.  Sturgis,  10  Bosw.  606,  holding  that  creditors  to  Avhom  surety  is  liable 
upon  contract  may  reach  any  securities  placed  by  principal  debtor  in  hands  of 
surety  to  indemnify  him;  Smith  v.  Harry,  01  Pa.  119,  holding  that  surety  on 
executor's  bond  who  advanced  money  to  pay  sura  ordered  to  be  distributed  was 
entitled  to  benefit  of  mortgage  given  by  executor  to  indemnify  sureties. 
Right  of  surety  on  administrator's  bond  to  follow  land. 

Cited  in  Richardson  v.  Inglesby,  13  Rich.  Eq.  59,  holding  that  sureties  on 
administrator's  bond  cannot  follow  land,  where  personalty  was  more  tlian 
sufficient  to  pay  debts. 

Rigiit  of  action  of   surety  against  principal  as   founded  on  written   con- 
tract. 

Cited  in  Lamb  v.  VVithrow,  31  Iowa,  164,  holding  that  where  parol  testimony 
is  necessary  to  show  relation  of  principal  and  surety,  and  instrument  has  been 
merged  in  judgment,  right  of  action  at  law  by  surety  against  principal  will  be 
treated  as  founded  upon  written  contract,  and  is  barred  in  five  years. 

Riglit  of  creditor  to  securities. 

Cited   in   Gibbes  v.   Greenville  &   C.  R.   Co.   13   S.   C.   228,  holding  that  when 
principal  debtor  has  given  security  against  his  liability,  creditor  is  entitled  to 
benefit  of  security. 
Creation  of  relationship  of  creditor  and  debtor. 

Cited   in    Spratt   v.    Pierson,    4   S.    C.    301,    holding   that   one    cannot   become 
creditor  of  another,  unless  by  some  agreement  express  or  implied. 
Contract  against  liability  to  contribution. 

Cited  in  Harrison  v.  Lane,  5  Leigh,  414,  27  Am.  Dec.  607,  holding  that  where 
principal  agreed  that  sureties  in  additional  bond  required  from  deputy  by 
sheriff'  would  not  be  called  upon,  so  long  as  sureties  on  first  were  residents,  no 
contribution  could  be  had  against  latter;  Keith  v.  Goodwin,  31  "Vt.  268,  73  Am. 
Dec.  345,  holding  that  one  who  signs  as  surety  may  so  stipulate  as  not  to  be 
liable  to  contribution  with  other  sureties  who  have  signed  before  him ;  Cray- 
thorne  v.  Swinburne,  21  E.  R.  C.  636,  9  Revised  Rep.  264,  14  Ves.  Sr.  160,  hold- 
ing one  may  by  contract  take  himself  out  of  reach  of  the  principal  of  contribu- 
tion. 
Inequitable  conduct  barring  equitable  relief. 

Cited  in  Bateman  v.  Fargason,  2  Flipp.  660,  4  Fed.  32,  holding  that  maxim 
''He  that  comes  into  equity  must  do  so  with  clean  hands,"  applies  only  to  con- 
duct of  party  in  transaction  under  consideration;  Trice  v.  Comstock,  61  L.R.A. 
176,  57  C.  C.  A.  646,  121  Fed.  620;  Shaver  v.  Heller  &  M.  Co.  65  L.R.A.  878,  48 
C.  C.  A.  48,  108  Fed.  821, — holding  that  iniquity  which  will  repel  one  from 
court  of  equitj%  must  have  immediate  and  necessary  relation  to  equity  for  which 
he  sues;  Dickerman  v.  Northern  Trust  Co.  176  U.  S.  181,  44  L.  ed.  423,  20  Sup. 
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Ct.  Rop.  311,  holding  that  fact  that  corporation  was  organized  in  pursuance  of 
Iraiuhilcnt  sclicme  to  defraud  certain  stockholders,  is  no  defense  to  foreclosure 
of  mortgage,  held  by  innocent  party;  Toler  v.  East  Tennessee,  V.  &  G.  R.  Co. 
(•)7  Fed.  168;  Guardian  Trust  Co.  v.  White  Cliffs  Portland  Cement  &  Chalk  Co. 
109  Fed.  523;  Farmers'  Loan  &  T.  Co.  v.  Louisville,  N.  A.  &  C.  R.  Co.  103  Fed. 
110, — holding  that  if  debt  secured  by  mortgage  be  justly  due,  it  is  no  defense  to 
foreclosure  that  mortgagee  was  animated  by  hostility  or  other  bad  motive; 
Ritchie  v.  McMullen,  25  C.  C.  A.  50,  47  U.  S.  App.  470,  79  Fed.  522,  holding  that 
purpose  of  parties  in  bringing  on  litigation  cannot,  if  their  rights  are  clear, 
affect  duty  of  court  to  grant  relief  asked;  Chicago  v.  Union  Stock  Yards  & 
Transit  Co.  164  111.  224,  35  L.R.A.  281,  45  N.  E.  430,  holding  that  corporation 
cannot  be  denied  relief  in  equity  because  of  ultra  vires  acts  in  relation  to  sub- 
ject matter  of  litigation,  under  maxim  that  party  coming  into  equity  must  come 
with  clean  hands;  Funck  v.  Farmers'  Elevator  Co.  142  Iowa,  621,  24  L.R.A. (N.S.) 
108,  121  N.  W.  53  (dissenting  opinion),  on  improper  motive  as  affecting  right 
to  enforce  legal  demand;  Weir  v.  Jones,  84  Miss.  602,  36  So.  533,  holding  that  if 
beneficiary  in  deed  of  trust  had  right  to  have  it  foreclosed,  fact  that  it  was  fore- 
closed as  result  of  agreement  with  jiuiior  encumbrancer  in  no  way  affects  its 
validity:  Peters  v.  Case,  02  W.  Va.  33,  13  L.R.A.  (N.S.)  408,  57  S.  E.  733,  hold- 
ing mere  general  iniquitous  conduct,  imconnected  with  the  matter  in  the  suit, 
is  not  suflicient;  Beekman  v.  Marsters,  195  Mass.  205,  11  L.R.A. (N.S.)  201, 
122  Am.  St.  Rep.  232,  80  N.  E.  817,  11  Ann.  Cas.  332,  holding  it  is  only  with 
regard  to  the  plaintiff's  rights  against  the  defendant  that  the  plaintiff  must 
come  into  court  with  clean  hands;  McMullen  v.  Ritchie,  04  Fed.  253,  holding  it 
no  defense  to  a  legal  demand,  that  the  complainant  is  actuated  by  personal  or 
improper  motives. 
Motive  of  gift  as  affecting  its  validity. 

Cited  in   South  Dakota  v.   North   Carolina,   192  U.   S.  286,  48  L.  ed.  448;  24 
Sup.  Ct.  Rep.  269,  holding  that  motive  of  gift  does  not  affect  its  validity. 
Wlien  costs  and  expenses  of  defending  suit  are  recoverable  against  per- 
son really  liable. 

Cited  in  Du.xbury  v.  Vermont  C.  R.  Co.  26  Vt.  751,  holding  that  where  town 
liad  remedy  against  railroad  corporation  for  damages  paid  for  defect  in  road 
built  by  corporation,  town  might  also  recover  of  corporation  costs  and  expenses 
incurred    in   defending   suit  against   it   for   such    damages. 

21  E.  R.  C.  622,  ELLESMERE  BREWERY  CO.  v.  COOPER,  65  L.  J.  Q.  B.  N.  S. 

173,  73  L.  T.  N.  S.  567,  [1896]  1  Q.  B.  75,  44  Week.  Rep.  254. 
Proportionate  liability  of  sureties. 

Cited  in  Re  Denton  [1903]  2  Ch.  070,  72  L.  J.  Ch.  N.  S.  732,  89  L.  T.  N.  S. 
02,  52  Week.  Rep.  93,  holding  the  proportion  in  which  sureties  are  liable  to 
eontributi!   is   that   of   the   aiuoimt   for   wliich   they    were   respectively    liable. 

\'ltiation  of  instrument  by  alteration. 

Cited  in  Canada  Furniture  Co.  v.  Stephenson,  19  ^Manitoba  L.  Rep.  618,  hold- 
ing that  if  joint  and  several  guaranty  is  altered  by  inserting  name  of  additional 
creditor,    such    alteration    vitiates    instrunu'ut. 
Liability  of  signer  of  n<»te  as   maker. 

Cited  in  Kinnard  v.  Tewsley,  27  Out.  Rep.  398,  holding  that  where  note  com- 
mences "I  promise  to  pay"  and  is  signed  by  two  makers,  and  afterwards  dis- 
counted by  plaintiff  for  bolder  thereof  on  his  agreeing  to  become  responsible  for 
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payment   of  note,   lie   sij^ning   under   names   of   other    makers,    he   was    liahle   as 
maker  of  new  note. 

21  E.  R.  C.  632,  DA  VIES  v.  HUMPHREYS,  4  Jur.  250,  9  L.  J.  Exch.  N.  S.  263, 
6  Mees.  &  W.  153. 

Accrual  of  right  lo  contribution. 

Cited  in  Preston  v.  Fitch,  ]37  N.  Y.  41,  33  N.  E.  77;  Tobias  v.  Rogers,  13  N. 
Y.  59, — holding  that  right  of  surety  to  contribution  arises  from  payment  of 
demand  against  principal;  Strong  v.  Mitchell,  19  Vt.  644,  holding  where  a  co- 
surety is  compelled  to  pay  the  note  his  right  to  contribution  dates  from  such 
payment:  Burrus  v.  Cook,  215  Mo.  496,  114  S.  W.  1065,  holding  it  begins  to 
run  from  the  day  of  surety's  payment;  Hooper  v.  Hooper,  81  Md.  155,  48  Am. 
St.  Rep.  496,  31  Atl.  508,  holding  where  debt  was  not  barred  right  to  contribu- 
tion accrued  when  the  coguarantor  paid  it. 

Cited  in  Steams,  Suretyship,  522,  as  to  when  contribution  between  cosureties 
may  be  enforced. 

Distinguished  in  Wolmershausen  v.  Gullick,  12  E.  R.  C.  823,  62  L.  J.  Ch.  N.  S. 
773,  [1893]  2  Ch.  514,  68  L.  T.  N.  S.  753,  holding  the  right  to  contribution 
after  judgment  and  before  payment  exists  and  is  enforceable  in  equity. 

—  As  affected  by  amount  paid. 

Cited  in  Magruder  v.  Admire,  4  Mo.  App.  133,  holding  it  does  not  accrue 
until  he  has  paid  in  excess  of  his  proportionate  share  of  liability;  Tobias  v. 
Rogers,  13  N.  Y.  59,  holding  no  assumpsit  arises  until  the  cosurety  has  paid 
more  than  his  proportion;  Ex  parte  Snowdon,  L.  R.  17  Ch.  Div.  44,  50  L.  J. 
Ch.  N.  S.  540,  44  L.  T.  N.  S.  830,  29  Week.  Rep.  654,  holding  the  claim  arises 
when  he  has  paid  more  than  half  of  the  whole  of  the  debt  due  to  the  creditor; 
Cameron  v.  Boulton,  9  U.  C.  C.  P.  537,  holding  as  soon  as  one  of  three  sureties 
paid  more  than  one-third  of  original  debt  his  right  to  contribution  arose. 

Cited  in  1  Brandt,  Suretyship,  3d  ed.  597,  as  to  when  surety  who  has  paid 
less  than  his  share  of  debt  cannot  recover  contribution;  Keener,  Quasi-Contr. 
407,  on  surety's  lack  of  right  to  contribution  before  payment  of  more  than  his 
proportionate  share. 

—  As  affecting  limitations. 

Cited  in  Goodrich  v.  Leland,  18  Mich.  110,  holding  mortgagor's  cause  of  action 
would  arise  from  time  of  payment  made  on  redemption,  and  statute  would 
begin  to  run  from  that  time;  Brady  v.  Brady,  110  Md.  656,  73  Atl.  567, 
holding  that  when  one  joint  maker  of  note  pays  debt  before  it  is  barred  by 
statute,  statute  begins  to  run  against  his  right  to  contribution  from  date  of  such 
payment:  Bushnell  v.  Bushnell,  77  Wis.  435,  9  L.R.A.  411,  46  N.  W.  422, 
holding  the  right  of  action  upon  tiie  liability  of  cosurety  is  limited  to  six 
years  from  the  time  he  pays  the  creditor  more  than  his  proportion  of  the 
debt;  Burrus  v.  Cook,  117  Mo.  App.  385,  93  S.  W.  888  (dissenting  opinion), 
on    period   of    limitation   of   action   against   surety. 

Cited  in  notes  in  18  L.R.A.  (N.S.)  585,  as  to  when  statute  commences  to  run 
to  bar  action  by  surety  against  cosurety  for  contril)ution ;  16  E.  R.  C.  158,  as 
to  wlien  limitations  begin  to  run  on  note  or  check. 

Cited  in  1  Brandt,  Suretyship,  3d  ed.  606,  as  to  when  claim  for  contribution 
is  barred  bv  limitation. 
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—  Instruments   creating-   obligation. 

Cited   in   Byers  v.   Ak-orn,   ti   111.   App.   30,  holding  it   immaterial   ^vhothe^  the 
sureties  are  all   liable  upon  the  same  or  upon  different   instruments. 
Amount  recoverable  as  contribution. 

Cited  in  Garfield  v.  Foskett,  57  Vt.  290,  holding  a  recovery  could  be  had  as 
contribution  of  the  excess  above  the  half  the  suretj'  was  bound  to  pay;   Lytle  v. 
Pope,  11  B.  Mon.  297,  holding  the  claim  should  be  allowed  only  to  the  extent 
that   payment   exceeds   surety's   proport  ion   of   the    entire   debt. 
Payment  raising  right  to  contribution. 

Cited  in  Davis  v.  Bauer,  41  Ohio  St.  257,  liolding  the  payment  must  have  been 
made  under  a  legal  and  fixed  obligation  to  establish  a  claim   for  contribution; 
Waggoner  v.  Walrath,  24  Hun,  443,  holding  a  surety  not  liable  for  contribution 
when  discharge  of  a  cosurety  comes  from  act  or   neglect  of  the  creditor. 
Enforcement  of  contribution   at  law. 

Cited  in  Rindge  v.  Baker,  57  N.  Y.  209,  15  Am.  Rep.  475,  on  assumption  of 
jurisdiction  over  contribution  by  law  courts;  Norton  v.  Coons,  3  Denio,  130, 
holding  law   courts   have   borrowed   their   jurisdiction   from   courts   of   equity. 

—  Form  of  action. 

Cited  in  Love  v.  Gibson,  2  Fla.  59S,  holding  an  action  of  assumption  for 
money  paid  is  a  proper  action  for  contribution. 

liiability  of  principal  to  surety. 

Cited  in  1  Brandt,  Snretysliip,  3d  cd.  4G0,  on  riglit  of  surety  who  pays  debt 
to  sue  principal   in   assumpsit;    1   Brandt,   Suretyship,   3d   ed.   458,   on   right  of 
surety  to  pay  by  instalments  and  sue  principal   for  each  instalment. 
Running  of  limitations  as  between   princii  al  and  surety. 

Cited  in   1  Brandt,   Suretyship,  3d  ed.   500,  on   running  of   limitations  as  be- 
tween  surety   and   principal. 
Rule  governing  evidence  of  admissions. 

Cited  in  Campbell  v.  James,  17  Blatchf.  42,  Fed.  Cas.  No.  2,3G1.  holding  a 
letter  as  evidence  of  an  admission  admissible  as  well  as  to  those  parts  in  favor 
of,  as  to  those  against  party;  Smitli  v.  :\Ioore,  142  N.  C.  277,  7  L.R.A.  (N.S.) 
684,  55  S.  E.  ■275,  holding  dcclal-ations  against  interest  by  one  .since  deceased, 
whether  oral  or  written,  are  admissible  where  he  appeared  to  have  had  knowl- 
edge of  facts  declared;  Livingston  v.  Arnoux,  56  N.  Y.  507,  holding  a  receipt 
by  an  ofTicer  thereby  charging  himself  with  money  and  rendering  himself 
accountable  to  the  creditor,  admissible  in  evidence;  Wynian  v.  Farnsworth.  3 
Barb.  369,  on  endorsements  on  a  note  as  evidence  of  money  paid;  Canton  v. 
Size,  22  U.  C.  Q.  B.  473,  holding  that  if  entry  is  admitted  as  being  against 
interest  it  carries  with  it  whole  statement;  Ganton  v.  Size,  2  U.  C.  Err.  &  App. 
368  (as  commented  upon  in  Doe  v.  Reviss,  7  C.  B.  514),  on  admissibility  of 
entries  against  interest. 
Inference  drawn  from  payment. 

Cited  in. Martin  v.  Barnes,  5  N.  S.  29],  on  payment  of  interest  on  mortgage 
as  indicating  way  parties  treated  document   af.  deed. 

21  E.  R.  C.  634.  VVOLMERSHAUSEN  v.  GULLICK   [18931   2  Ch.  514,  02  L.  J. 
Ch.  N.  S.  773,  68  L.  T.  N.  S.  753,  9  Times  L.  R.  437. 
See  S.  C.  12  E.  W.  C.  823. 
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21  E.  R.  C.  0;i(),  CILWTHORXE  v.  SWIX  III  IJXE,  iJ  Revised  Rep.  264,   14  Vos. 

Jr.  160. 
Doctrine  of  contrilmlion. 

Cited  in  Cameron  v.  Boulton,  9  U.  C.  C.  P.  537;  Lanson  v.  Paxton,  22  U. 
C.  C.  P.  505, — on  the  general  law  of  contribution. 

Cited  in  note  in  21  E.  R.  C.  630,  on  right  to  contribution  betwoon  co-sureties. 

Cited  in  Stearns,  Suretyship,  512,  on  contribution  between  cosureties. 
—  Parties  bound. 

Cited  in  Brownlow  v.  WoUard,  66  Mo.  App.  636,  holding  the  parties  having 
assumed  the  relation  of  cosureties,  were,  by  the  common  law,  bound  by  an  im- 
plied promise  to  each  other,  to  contribute  in  case  of  unequal  payment;  Wolmer- 
shausen  v.  Gullick,  12  E.  R.  C.  823,  62  L.  J.  Ch.  N.  S.  773,  [1893]  2  Ch.  514, 
68  L.  T.  N.  S.  753,  holding  a  surety  against  whom  the  creditor  has  secured  a 
judgment  may  be  action  to  compel  a  cosurety  to  contribute  his  due  share;  Aspin- 
wall  V.  Sacchi,  57  X.  Y.  331,  holding  a  corporation  stockholder  compelled  to  pay 
a  debt  of  corporation  due  to  failure  of  ofhcers  to  comply  with  the  law,  may 
compel  a  contribution  by  the  other  stock  holders. 
Basis  of  contribution  among-  co-sureties. 

Cited  in  Macey  v.  Childress,  2  Tenn.  Ch.  438,  on  the  grounds  supporting 
right  to  contribution;  Forster  v.  Ivey,  2  Ont.  L.  Rep.  480  (dissenting  opinion), 
on  foundation  of  doctrine  of  contribution;  Trust  &  Loan  Co.  v.  Wurtete,  35 
Can.  S.  C.  663,  on  foundation  of  right  of  surety  to  contribution ;  lanson  v.  Pax- 
ton,  23  U.  C.  C.  P.  439;  R.  v.  Pringle,  32  U.  C.  Q.  B.  308;  Ward  v.  National 
Bank,  L.  R.  S  App.  Cas.  755,  52  L.  J.  P.  C.  N.  S.  65,  49  L.' T.  N.  S.  315;  Davies 
V.  Humphreys,  21  E.  R.  C.  632,  4  Jur.  250,  9  L.  J.  E.xch.  N.  S.  265,  6  Mees.  & 
W.  153;  Brahan  v.  Ragland,  3  Stew.  (Ala.)  247;  Fitzpatrick  v.  Hill,  9  Ala. 
783;  Bczzell  v.  White,  13  Ala.  422;  Drummond  v.  Yager,  10  111.  App.  380;  Hohn 
V.  Shideler,  164  Ind.  242,  72  N.  E.  575;  Crow  v.  Vance,  4  Iowa,  434;  Gage  v. 
Gage,  66  X.  H.  282,  28  L.R.A.  829,  29  Atl.  543;  Campbell  v.  Mesier,  4  Johns. 
Ch.  334,  8  Am.  Dec.  570;  Mathews  v.  Aikin,  1  N.  Y.  595;  Wells  v.  Miller,  66 
N.  Y.  255;  Reid  v.  King,  158  N.  C.  85,  73  S.  E.  168;  Ilartwell  v.  Smith,  15 
Ohio  St.  200:  Crouse  v.  Wagner,  41  Ohio  St.  470;  Kennedy  v.  Carpenter,  2 
Whart.  344:  Tarr  v.  Ravenscroft,  12  Graft.  642;  Handsalcer  v.  Pedersen,  71 
Wash.  218.  128  Pac.  230;  Strother  v.  Mitchell,  80  Va.  149,— holding  the  doctrine 
of  contribution  among  sureties  is  founded  on  principles  of  equity  and  natural 
justice  rather  tiian  on  contract;  Hayes  v.  Ward,  4  Johns.  Ch.  123;  Merchants' 
Bank  v.  McKay,  15  Can.  S.  C.  672;  State  use  of  Wolff  v.  Berning,  74  Mo.  87; 
Henderson  v.  McDufi'ee,  5  N.  H.  38,  20  Am.  Dec.  557,— lioldlng  the  rule  is  found- 
ed upon  fixed  principles  of  natural  justice;  Sharp  v.  Cheatham,  88  Mo.  498,  57 
Am.  Rep.  433,  holding  it  is  bottomed  and  fixed  on  general  principles  of  justice; 
Wolff  V.  Schaefler,  4  Mo.  App.  367,  holding  it  arises  from  equitable  considera- 
tions growing  out  of  the  relation  of  suretyship;  Kennedy  v.  Carpenter,  2  Whart. 
344,  holding  that  right  of  contribution  may  be  created  by  express  contract, 
where,  without  it,  right  could  not  exist;  Menzies  v.  Kennedy,  23  Grant,  Ch.  (I'. 
C.)  360,  holding  the  right  depends  on  the  maxim  that  equality  is  equity; 
Pauline  v.  Kaighn.  27  N.  J.  L.  503,  holding  when  the  action  is  brought  for 
indemnity  or  contribution,  the  instrument  is  not  the  foundation  of  the  recovery; 
London  v.  Citizens  Ins.  Co.  13  Ont.  Rep.  713;  Duncan,  F.  &  Co.  v.  North  &  South 
Wales  Bank,  4  E.  R.  C.  591,  L.  R.  6  App.  Cas.  1-23,  50  L.  J.  Ch.  N.  S.  355,  43  L.  T. 
N.  S.  706,  29  Week.  Rep.  763, — holding  the  liability  to  contribution  is  independent 
of  any  contract  l)etw(>en  the  parties;   West  v.  Chasten,  12  Fla.  315,  holding  inde- 
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pendent  of  anything  arising  from  tlic  express  contract,  courts  of  equity  give  relief: 
Oldliam  V.  Broom,  28  Oliio  St.  41,  holding,  for  this  reason,  where  one  pays  more 
than  liis  share,  he  may  compel  contribution  from  the  others  as  cosureties;  Barry 
V.  Ransom,  12  X.  Y.  462,  holding  though  the  several  sureties  are  ignorant  of 
the  engagements  of  each  other  they  are  nevertheless  liable  to  contribute;  Rosen- 
baum  V.  Goodman,  78  Va.  12],  holding  all  that  is  necessarj'  to  support  doc- 
trine is  that  sureties  are  bound  for  the  sanle  principal  and  by  the  same  engage- 
ment; Eberhardt  v.  Wood,  2  Tenn.  C'h.  488,  holding  the  surety's  equity  for  con- 
tribution grows  out  of  his  right  to  be  subrogatQd  to  the  rights  of  the  creditor 
so  far  as  it  may  be  necessary  for  his  protection;  Brewer  v.  Franklin  Mills,  42 
X.  H.  292,  holding  if  they  are  bound  for  payment  of  the  same  debt,  for  the 
same  debtor,  to  the  same  creditor,  they  are,  as  to  the  subrogation  of  the  credit- 
or's collateral  securities,  to  be  regarded  as  sureties;  Ayer  v.  Tilton,  42  N.  H. 
407,  holding  the  obligation  to  contribute  is  not  founded  on  contract,  except, 
so  far  as  an  assumpsit  may  be  inferred  from  knowledge  of  principle  of  justice 
which  requires  sureties  to  bear  burden  equally;  Becker  v.  Farwell,  25  111.  App. 
432,  holding  persons  acting  under  circumstances  to  which  contribution  applies, 
are  said  to  act  under  the  head  of  contract  implied;  Chipman  v.  Morrill,  20  ("al. 
131,  liolding  courts  of  common  law  proceed  on  the  principle  that  there  was  an 
implied  promise  on  part  of  each  surety  to  make  up  the  common  loss;  Atlantic 
Coast  Brewing  Co.  v.  Donnelly,  oi)  X.  J.  L.  48,  35  Atl.  647,  holding  the  right 
is  not  only  a  principle  of  equity,  but  inheres  also  at  law  in  the  contract  itself; 
McCollum  V.  Boughton,  132  Mo.  601,  35  L.R.A.  480,  33  S.  W.  476,  holding  the 
test  of  liability  is  th^  intention  of  the  parties  as  shown  by  their  agreements;  Ag- 
new  V.  Bell,  4  Watts,  31;  Baily's  Estate,  156  Pa.  634,  22  L.R.A.  444,  27  Atl.  560, 
33  W.  X.  C.  89, — holding  it  may  well  be  considered  as  resting  alike  on  both  0(]uity 
and  contract  for  its  foundation. 

Cited  in  note  in  68  L.R.A.  524,  529,  530,  542,  564,  on  extinction  of  judgments 
against  principals  by  sureties'  payment. 
Contract  as  limiting  surety's  liability  to  rontrihiite. 

Cited  in  Wright  v.  Garlinghouse,  20  X.  Y.  539  (dissenting  opinion),  on  right 
of  surety  to  qualify  extent  of  his  liability;  Mitchell  v.  English,  17  Grant,  Ch. 
(U.  C. )  303,  holding  the  surety  may  by  contract  limit  his  liability;  Farmers' 
Bank  v.  Vanmeter,  4  Rand.  (Va.)  553,  holding  sureties  may  bind  themselves 
severally  in  succession;  so  that  each  jnay  be  supplemental  surety,  in  resjicct 
to  another. 
—  Sin'cties  bound    by  separate  instruments. 

Cited  in  Cross  v.  Searboro,  6  Baxt.  134,  holding  it  not  necessarj'  that  both 
parties  be  bound  by  the  same  instrument;  Xorton  v.  Coons,  3  Denio,  130,  hold- 
ing the  right  to  contriljution  exists  though  they  become  sureties  for  the  debt 
at  diflerent  times  and  by  difTerent  instruments;  Bell  v.  Jasper,  37  N.  C.  (2 
Ired.  Eq.)  597,  holding  the  right  of  contribution,  when  principal  is  insolvent, 
exists  whether  they  are  sureties  by  the  same  or  by  separate  instruments;  Lang- 
ford  v.  Perrin,  5  Leigh,  552,  holding  the  surety  entitled  to  relief,  whether  bound 
by  the  same  or  by  several  instruments,  provided  always  it  is  for  payment  of  the 
same  debt  or  performance  of  same  duty;  Daniel  v.  McRae,  9  N.  C.  (2  Hawks) 
590,  11  Am.  Dec.  787,  holding  same  though  they  be  sureties  by  difTerent  instru- 
ments, executed  at  difTerent  times,  and  witliout  communication  or  mutual  un- 
derstanding to  that  effect :  Keith  v.  Goodwin,  31  Vt.  2(iS,  73  Am.  Dec.  345, 
holding  one  guariintying  the  saiiir   debt    tboiigli    signing  aiiotlici-    instruniciit   mav 


2079  NOTES  ON  ENGLISH  RULING  CASES.      [21  E.  R.  C.  63t; 

claim   contribution   from  one  signing  as  principal   but  who   was   known   to  be  a 
mere  surety. 

Distinguished  in  Odom  v.  Owen,  2  Baxt.  446,  holding  where  two  bonds  are 
given  for  performance  of  same  duty  and  to  same  party,  the  sureties  are  liable 
to  contribution  equally. 

—  Exoneration   of  supplementary   sureties. 

Cited  in  Monson  v.  Drakeley,  40  Conn.  552,  16  Am.  Rep.  74,  holding  a  sup- 
plemental surety  to  principal  and  sureties  on  original  undertaking  is  not  liable 
to  contribution;  Hunt  v.  Chambliss,  7  Smedes  &  M.  532,  holding  an  original 
surety  who  pays  a  note  which  had  been  extended  in  time  at  request  of  prin- 
cipal and  sureties  cannot  hold  one  for  contribution  who  signs  as  surety  to 
enable  original  parties  to  secure  the  extension;  Bulkeley  v.  House,  62  Conn. 
459,  21  L.K.A.  247,  26  Atl.  352,  holding  one  signing  a  note  at  request  of  prin- 
cipal and  sureties  to  enable  principal  to  procure  money  on  same  is  not  liable 
to  the  original  sureties  for  contribution ;  Benedict  v.  Hecox,  18  Wend.  496,  hold- 
ing one  signing  a  second  note  as  surety  became  thereby  a  surety  for  the  sure- 
ties on  the  first  note  and  was  by  the  payment  of  debt  by  the  first  sureties  entire- 
ly relieved  from  liability;  Adams  v.  Flanagan,  36  Vt.  400,  holding  where  sureties 
signed  note  upon  express  understanding  with  principal  and  payee  that  they 
signed  as  sureties  for  and  not  with  the  sureties  already  bound  they  cannot  be 
held  to  contribution;  Thompson  v.  Taylor,  12  R.  I.  109,  holding  where  evidence 
fairly  tends  to  show  a  subsequent  indorser  intended  to  become  liable  only  in 
case  of  default  in  payment  by  maker  and  prior  sureties,  he  is  entitled  to  ir- 
demnity  from  contribution:  Salvers  v.  Ross,  15  Ind.  130,  holding  sureties  on  a 
bond  for  faithful  application  of  money  obtained  from  sale  of  land  by  the  ad- 
ministrator, is  not  a  cosurety  and  liable  to  contribution  with  those  on  a  bond 
conditioned  upon  the  faithful  performance  of  every  duty  enjoined  upon  the 
administrator;  Jones  v.  Shorter.  1  Ga.  294,  44  Am.  Dec.  649,  holding  where 
there  are  two  bonds  and  one  is  intended  to  be  subsidiary  to  and  a  security  for 
the  other,  the  sureties  on  the  two  bonds  are  not  cosureties  so  as  to  be  liable  tvt 
contribution;  Harrison  v.  Lane,  5  Leigh,  414,  27  Am.  Dec.  607,  holding  sureties 
on  a  second  bond,  collateral  and  supplemental,  obliging  themselves  to  pay  if 
the  principal  and  sureties  on  first  bond  fail,  can  be  held  only  to  the  extent  thi'>' 
have  contracted;  Re  Danton  [1904]  2  Ch.  178,  75  L.  J.  Ch.  N.  S.  465,  90  L.  T. 
X.  S.  698,  52  Week.  Rep.  484,  holding  one  whose  contract  is  that  of  guarantor 
against  default  of  both  the  mortgagor  and  surety  is  not  liable  for  contribution 
at  suit  of  surety;  Cutter  v.  Emery,  37  N.  H.  567,  holding  if  two  persons  sign 
the  same  obligation  as  sureties  for  a  third  but  one  signs  at  the  request  of  th.' 
first  surety,  they  are  not  cosureties  as  between  themselves;  Flint  v.  Day,  9  \  t. 
345,  on  a  collateral  guaranty  as  protection  from  contribution. 
Subrogation  of  surety   to  remedies  of  creditor. 

Cited  in  Foster  v.  Athenaeum,  3  Ala.  302;  Lyon  v.  Boiling,  9  Ala.  463,  44 
Am.  Doc.  444;  State  Bank  v.  Fowler,  22  Ark.  112;  Dennis  v.  Rider,  2  McLean, 
451,  Fed.  Cas.  No.  3,797, — holding  the  surety  on  payment  of  the  debt  is  entitled 
to  be  substituted  to  all  rights  of  the  creditor;  Cullum  v.  Emanuel,  1  Ala.  23, 
34  Am.  Dec.  757;  Tompkins  v.  Mitchell,  2  Rand.  (Va.)  428, — holding  the  surety 
is  entitled  to  every  remedy  which  the  creditor  has  against  the  principal  debtor, 
to  enforce  every  security;  Salmon  v.  Clagett,  3  Bland,  Ch.  25  (aflirra,ed  in  5 
Gill  &  J.  314),  holding  that  surety  has,  upon  payment,  a  right  to  be  subrogated 
to  the  rights  of  the  creditor  and  receive  an  assignment  of  creditors'  additional 
securities;    Goodyear  v.  Watson,   14  Barb.   481,  holding  payment  by  the  surety 
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does  not  extinguish  a  judjrment  as  against  the  principal,  but  the  surety  may 
take  an  assigiunent  to  himself  and  enforce  payment;  Cornwcll's  Appeal,  7 
\\atts  &  S.  30"),  holding  if  the  creditor  obtains  any  additional  security  subse- 
quently from  the  principal  debtor,  the  original  surety  upon  payment  is  entitled 
to  the  benefit  of  the  additional  security;  Mankey  v.  Willouglihy.  21  App.  I).  C. 
ol4,  holding  the  surety  is  entitled  to  have  the  security  in  the  same  j)light  and 
condition  in  uhich  it  stood  in  the  creditor's  hands;  Rigney  v.  N'anzandt,  ') 
Grant,  Ch.  (U.  C.)  494;  Lumpkin  v.  Mills,  4  Ga.  34.'^ — holding  iipon  payment 
he  is  entitled  to  stand  in  the  creditor's  place  as  to  all  original  evidences  of  the 
debt;  Dunlap  v.  Clements,  7  Ala.  539,  holding  any  security  which  tlie  creditor 
may  resort  to  he  may  be  compelled  to  use  for  the  benefit  of  the  surety  of  tiie 
del)tor;  Clagett  v.  Salmon,  5  Gill.  &  J.  314,  holding  that  a  surety  who  pays 
the  debt  is  entitled  to  be  subrogated  to  the  creditor's  rights,  including  an  assign- 
ment of  creditor's  securities;  Maybee  v.  Bank  of  Toronto,  29  U.  C.  Q.  B.  566, 
holding  on  payment  of  balance  on  note  by  surety  he  became  entitled  to  an  assign- 
ment and  delivery  of  the  securities  held  by  the  satisfied  creditor;  Molsons  Bank 
v.  Heilig,  25  Ont.  Rep.  503,  holding  the  surety  upon  payment  of  balance  of  in- 
deljtedness  entitled  to  a  pro  rata  share  of  Aalue  of  security  still  in 
liands  of  creditors;  New  London  Bank  v.  Lee,  11  Conn.  112.  27  Am.  Dec.  713, 
liolding  the  rule  applies  as  well  where  security  consists  of  personal  as  well  as 
real  estate;  Sherwood  v.  Bank  of  British  N.  A.  3  Grant,  Ch.  (U.  C.)  457  (in 
opinion  of  chancellor),  on  right  of  surety  to  securities  held  by  creditor;  Fuller 
V.  Loring,  42  Me.  481  (dissenting  opinion),  on  right  of  surety  to  remedies  of 
creditor;  Rosenbaiun  v.  Goodman,  78  Va.  121,  holding  the  payment  of  debt 
of  principal  entitled  the  surety  to  be  subrogated  to  all  collateral  securities 
which  the  creditor  had  obtained. 
Status  and   liability  of  sureties. 

Cited  in  Harris  v.  Jones,  23  N.  D.  488,  136  N.  W.  1080,  holding  that  one 
who  refused  to  sign  note  as  surety  ujitil  after  other  surety  would  sign  witii 
knowledge  of  latter,  no  right  of  contribution  exists;  Morrow  v.  Morrow,  2  Tenn. 
Ch.  549,  liolding  the  liability  of  the  principal  to  the  surety  is  a  debt  or  obliga- 
tion dating  from  the  execution  of  the  instrument  altliougii  contingent  upon 
payment  by  surety;  Eberhardt  v.  Wood,  2  Tenn.  Ch.  488,  liolding  the  liability 
of  sureties  of  an  administratrix  dates  from  execution  of  bond  and  becomes  fixed 
upon  the  default  of  such  administratrix. 

Cited  in  note  in  21  L.R.A.  247,  250,  on  law  as  to  becoming  surety  for  surety- 
maker. 

Cited   in    Stearns,    Suretyship,    517,   on    nonliability   to   contribution    of    surety 
for  a  surety. 
Acl.justnieiit  f)f  «'quities  between   sureties. 

(  ite<l  in  (jlrillin  v.  Kelleiier,  132  Mass.  82,  liolding  that,  wliere  a  surety  lias 
])aid  wliole  debt  he  can  recover  no  more  than  an  aliquot  part;  Snow  v.  Brown, 
100  Ga.  117,  28  S.  E.  77,  holding  it  immaterial  that  sureties  are  bound  in 
different  sums,  except  that  contribution  could  not  be  required  beyond  the  sum 
for  which  they  are  respectively  bound;  Waters  v.  Riley,  2  Harr.  &  G.  305, 
18  Am.  Dec.  302  (dissenting  opinion),  on  contribut: m  as  extending  to  liability 
under  difTerent  instruments;  Malone  v.  Stewart,  235  Pa.  99,  83  Atl.  607,  18 
I'a.  Dist.  R.  905,  holding  that  where  several  persons  are  sureties  on  separate 
bonds  and  for  varying  amounts,  for  completion  of  building,  and  not  compelled 
to  complete  building  left  unfinished  by  contractor  they  are  compellable  to  con- 
tribute   in    proportion    to    amount    of    respective    bonds;     Fidelity    &    D.    Co.    v. 
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I'liillips,  235  Ta.  4G9,  84  Atl.  432,  holding  tliat  wliere  sureties  are  bound  by 
ditl't-ront  sums  in  different  instruments,  they  are  liable  in  proportion  to  penal 
sums  in  respective  bonds;  M'Mahon  v.  Fawcett,  2  Rand.  (Va.)  514,  14  Am.  Dec. 
796,  holding  the  principal  cannot,  by  conveyance  of  property  to  indemnify  some 
of  the  sureties,  deprive  the  others  of  their  rights,  but  the  trust  property  will 
extend  to  all  the  sureties. 

Disapproved  in  Ellsworth  v.  Lockwood,  42  N.  Y.  89,  holding  the  surety  upon 
payment  of  the  debt  is  entitled  to  an  assignment  or  effectual  transfer  of  the 
debt,  and  of  the  bond  or  other  instnuiient  evidencing  the  debt;  Smith  v.  Rum- 
sey,  33  Mich.  183,  holding  payment  of  judgment  by  sureties  will  not  destroy 
the  debt  as  between  them  and  -a  cosurety,  but  equity  will  consider  it  alive  to 
the  extent  of  compelling  contribution. 

—  Procedure  and  remedies. 

Cited  in  Bunting  v.  Riehl,  2  Pa.  Co.  Ct.  450;  Hoyt  v.  Tutliill,  33  Hun.  196,— 
liolding  where  the  sureties  are  numerous  they  may  be  joined  in  equity  to  pre- 
vent multiplicity  of  suits;  Croft  v.  iloore,  9  Watts,  451,  holding  the  difficulties 
attending  separate  actions  where  the  contributors  are  numerous,  may  be  avoid- 
ed by  substituting  the  surety  for  the  creditor;  Watkins  v.  Worthington,  2 
Jiland,  Ch.  509,  holding  where  parties  are  all  before  the  court,  after  awarding 
the  creditor  full  satisfaction  the  court  will  adjust  these  equities  so  the  sureties 
shall  contribute  a  due  proportion ;  Abbot  v.  Johnson,  32  N.  H.  9,  holding  if 
several  sureties  pay  the  debt  of  the  principal,  each  in  separate  payments,  they 
may  join  in  one  bill  against  a  cosurety  for  contribution. 
Order  of  liability  on  a  note. 

Cited  in  Post  v.  Tradesmen's  Bank,  28  Conn.  420,  holding  in  absence  of  agree- 
ment to  the  contrary,  parties  to  a  note  are  liable  to  each  other  in  the  order  in 
which  their  names  stand  on  the  paper. 

Distinguished  in  Pitkin  v.  Flanagan,  23  Vt.  160,  56  Am.  Dec.  61,  holding  the 
mere  order  of  indorsement  by  accommodation  indorsers  who  sign  before  paper 
is  put  into  circulation  raises  no  presumption  of  right  to  indemnity  against  prior 
indorsers. 

—  Actions  available. 

Cited  in  Farvvell  v.  Ensign,  66  Mich.  600,  33  N.  W.  734,  on  right  to  turn  action 
begun  as  against  prior  indorsers  into  one  for   contribution. 
Aflniis.slbility  of  parol  evidence  to  show  relation  as  between  parties. 

Cited  in  Wilder  v.  Butterfield,  50  How.  Pr.  385,  holding  in  equity  parol  evi- 
dence may  be  given  to  show  the  real  relation  which  parties  to  an  instrument 
sustain  to  each  other;  Paul  v.  Berry.  78  111.  158;  Houck  v.  Graham,  106  Ind. 
195,  55  Am.  Rep.  727,  6  N.  E.  594, — holding  the  relation  of  the  parties  liable 
upon  a  promissory  note  to  each  other  may  be  shown  by  parol  testimony;  Bowen 
v.  Darby,  14  Fla.  202,  holding  in  equity  parol  evidence  is  admissible  to  show 
who  is  principal  and  who  surety;  Sherman  v.  Black,  49  Vt.  198,  holding  testi- 
mony aliunde  admissible  to  show  one  signed  as  surety  for,  and  not  as  cosurety 
with  a  defendant;  Smith  v.  Doak,  3  Tex.  215,  holding  in  an  action  between 
payee  and  makers  of  some  instrument  parol  evidence  is  admissible  to  show 
one  of  makers  signed  as  surety;  Tennessee  Hospital  v.  Fuqua,  1  Lea,  608,  hold- 
ing although  the  sureties  are  bound  for  the  same  principal,  and  the  same  lia- 
bility, yet  it  may  be  shown  one  was  collateral  to  the  other;  Field  v.  Pelot, 
M'Mull.  Eq.  369,  holding  parol  evidence  admissible  to  show  surety  on  a  second 
l)ond  was  intended  only  to  guaranty  the  solvency  of  the  first  sureties;  White- 
house  v.  Hanson,  42  N.  H.  9,  holding  those  who  appear  as  sureties  may  be 
Notes  on  E.  R.  C— l:!l. 
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shown  to  have  l)ocome  surety  at  the  request  of  anotlier,  under  such  circum- 
stances as  to  relieve  them  from  any  liability  for  contribution;  Bowser  v.  Rendell, 
31  Ind.  128,  holding  wliere  one  suretj'  enters  into  the  original  contract  at  tlio 
request  of  the  others,  this  agreement  whether  express  or  implied  may  be 
shown  by  parol  evidence;  Claybrook  v.  Scott,  1  Va.  Dec.  31 C,  holding  parol  evi- 
dence admissible  to  show  what  the  contract  was,  out  of  which  the  alleged  lia- 
bility to  contribution  arises;  Harper  v.  Knowlson,  2  U.  C.  Err.  &  App.  253; 
il'Crea  v.  Purmort,  16  Wend.  460,  30  Am.  Dec.  103, — on  admissibility  of  parol 
evidence  to  show  contract;  Currier  v.  Currier,  2  N.  H.  75,  9  Am.  Dec.  43,  on 
parole  evidence  admissible  to  explain  contract. 

Cited  in  note  in  20  L.R.A.  712,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note. 

Distinguished  in  Norton  v.  Coons,  6  X.  Y.  33,  holding  after  relation  of 
principal  and  surety  is  established,  the  surety  cannot  by  extrinsic  facts  show  a 
parol  agreement  varying  the  operation  of  his  contract. 

21  E.  R.  C.  646,  BANK  OF  IRELAXD  v.  BERESFORD,  6  Dow,  P.  C.  233,  19 

Revised  Rep.  50. 
Discharge  of   secondary   liability   by  conduct   of  creditor. 

Cited  in  Boston  Hat  Manufactory  v.  Messinger,  2  Pick.  223,  holding  if  the 
transaction  be  materially  changed  so  the  risk  is  increased  without  the  surety's 
consent  equity  will  exonerate  from   liability. 

Cited  in  note  in  39  L.  ed.  U.  S.  579,  on  restraining  proceedings  at  law. 

—  Laches. 

Cited  in  Pipkin  v.  Bond,  40  X.  C.  (5  Ired.  Eq.)  91,  holding  while  the  creditor 
is  not  bound  to  diligence,  he  is  bound  not  to  increase  the  risk  of  the  surety  by 
any  act  of  his;  Walker  v.  Goldsmith,  7  Or.  161,  holding  if  there  be  a  stipula- 
tion that  the  creditor  is  to  sue  the  debtor  without  delay  upon  default,  passive- 
ness  will  discharge  the  surety;  Molson's  Bank  v.  JNIcDonald,  40  U.  C.  Q.  B.  529, 
on  discharge  of  acceptor  of  bill  by  act  of  holder. 

Distinguished  in  Monroe  County  v.  Otis,  62  X.  Y.  88,  holding  mere  ladies 
will  not  discharge  surety,  but  the  neglect  must  be  of  a  positive  duty. 

—  Extension  of  time. 

Cited  in  Cameron  v.  Boulton,  9  U.  C.  C.  P.  537,  on  release  of  sureties  by  ex- 
tending time  of  payment;  Leavitt  v.  Savage,  16  Me.  72,  holding  a  surety  on  a 
sealed  instrument  may  be  discharged  by  a  parol  agreement  giving  time  to  the 
principal ;  Davidson  v.  Bartlett,  1  U.  C.  Q.  B.  50,  holding  the  defense  of  surety 
and  discharge  by  reason  of  giving  time  to  principal  without  his  knowledge  or 
consent  is  not  available  to  one  appearing  on  a  note  as  joint  maker;  Bank  of 
Montgomery  County  v.  Walker,  9  Serg.  &  R.  229,  ]1  Am.  Dec.  709,  holding  time 
given  to  the  indorser  by  the  holder  after  day  of  payment  does  not  affect  liability 
of  maker,  though  note  was  for  accommodation  of  the  indorser. 
Equities  of  surety. 

Cited  in  La  Fargc  v.  Herter,  11   Barb.   159,  holding  equity  will  recognize  and 
protect    the    relation    and    rights    of    tlic    surety    after    as    well    as    before    judg- 
ment. 
Jjiability   of  ac<-oniino<iation   acceptor   of  bill. 

Cited  in  Xiles  v.  Porter,  6  Blackf.  44,  holding  the  acceptor  of  a  bill  for 
accommodation  of  the  drawer  is  liable  to  a  bone  fide  holder  for  value,  tliougli 
the  latter  took  it  knowing  that  the  acceptance  was  without  consideration ;  Farni- 
€rs'  &  M.  Bank  v.  Rathbone,  26  Vt.  19,  58  Am.  Dec.  200,  holding  the  rule  that  a 
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release  of  the  drawer,  by  the  holder  of  a  hill  has  no  effect  on  the  liability  of  the 
acceptor  is  the  same  in  law  as  in  equity,  though  the  holder  subsequently  learns 
the  bill  was  for  accommodation. 
Parol  (liscliarge  of  uritlon  obliftalion. 

Cited  in  MclMierson  v.  Dickson,  8  U.  C.  Q.  B.  20,  holding  one  under  covenant 
to  repay  advances  made  on  a  specified  date  if  sales  are  not  made  Ijofore  that 
date,  has  no  defense  at  law  from  fact  of  a  parol  agreement  of  discharge. 

21  E.  R.  C.  G50,  ROUSE  v.  BRADFORD  BKG.  CO.   [1894]   A.  C.  5SG,  G3  L.  .1. 
Ch.  N.  S.  890,  71  L.  T.  N.  S.  522,  43  Week.  Rep.  78,  6  Rep.  349,  afliinulMg 
the  decision  of  the  Court  of  Appeal,  reported  in   [1804]   2  Ch.  .32,  63  L.  J. 
Ch.  N.  S.  337,  70  L.  T.  N.  S.  427,  7  Rep.  127. 
Discharge  of  surety  by  extension  of  time. 

Cited  in  Franklin  Sav.  Bank  v.  Cochrane,  182  Mass.  58G,  61  L.R.A.  700,  60 
X.  E.  200,  holding  a  director  of  a  corporation  who  signs  a  mortgage  note  as 
surety  is  discharged  by  extension  of  time  of  payment  by  treasurer  of  corpora- 
tion without  his  knowledge  or  consent;  Canada  Permanent  Loan  &  Sav.  Co.  v. 
Ball,  30  Ont.  Rep.  557,  holding  a  retired  trustee  under  a  mortgage  became  a 
surety  and  by  changing  tlie  nature  and  time  of  payment  of  mortgage  he  was  dis- 
charged; Forster  v.  Ivey,  32  Ont.  Rep.  175,  holding  that  relations  which  e.xist 
among  mortgagor,  mortgagee,  and  assignee  of  land  who  agreed  to  pay  mort- 
gage, are  not  those  which  obtain  among  creditor,  surety  and  principal  debtor 
and  arrangement  as  to  extension  of  time  does  not  work  release. 

The  decision  of.  the  Court  of  Appeals  was  cited  in  McLaughlin  Carriage  Co. 
V.   Oland,   34  N.   S.   193,  holding  where  liability   of   the   surety   had  not  accrued 
at  time  when  time  was  given  he  suffered  no  detriment  and  was  not  discharged. 
—  By  release  of  principal  debtor. 

The  decision  of  the  Court  of  Appeals  was  cited  in   Allison  v.  McDonald,   23 
Can.   S.   C.   635,  holding  a  retired  member  of  a   partnership   released   from   lia- 
bility on  a  note  by  a  release  of  the  member  continuing  the  business  after  notice 
of  the  dissolution. 
Creditor's  duty  to  regard   suretyship. 

Cited  in  Forster  v.  Ivey,  2  Ont.  L.  Rep.  480,  holding  a  creditor  is  bound  to 
regard  a  suretyship  which  comes  to  his  knowledge,  altiiough  it  may  have  arisen 
after  the  debt  has  been  contracted;  Stone  v.  Rossland  Ice  &  Fuel  Co.  12  B.  C. 
66,  holding  where  creditor  has  notice  of  an  arrangement  between  debtors  that 
one  shall  be  liable  only  as  surety,  he  must  do  nothing  to  the  prejvidice  of  such 
surety;  Schwartz  v.  Biclschowsky,  21  Manitoba  L.  Rep.  310,  holding  that  where 
one  of  two  joint  debtors  furnished  other  with  money  to  pay  his  half  of  debt,  liis 
position  as  to  balance  does  not  become  merely  that  of  surety  for  other,  unless 
creditor  knew  of  facts. 

The  decision  of  the  Court  of  Appeals  was  cited  in  Wilson  v.  Land  Secur.  Co. 
26  Can.  S.  C.  149,  holding  upon  assignment  of  benefits  of  a  contract  and  notice 
of  the  relation  of  the  parties  as  principal  surety  and  creditor,  nothing  could  be 
done  to  prejudice  of  interests  of  surety. 
Note  of  one  joint  debtor   as  releasing  co-debtor. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Gurney  v.  Braden,  3  B.  C. 
474,  holding  that  note  of  one  joint  debtor  does  not  in  absence  of  agreement 
release  codebtor. 
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KlTcct  of  assumption  of  debls  after  dissolution  of  iiartncrsliip. 

Cited  in  note  in  !)  L.R.A.  (N.S.)  88,  91,  1(2,  on  assumption  of  debts  on  dissolu- 
tion of  partnersliip. 

21  E.  R.   C.   664,   COULTHART  v.   CLEMENTSON,  49   L.  J.  Q.   B.   N.   S.   204, 

41  L.  T.  N.  S.  798,  L.  R.  5  Q.  B.  Div.  42,  28  Week.  Rep.  355. 
JEffect  on  guaranty  of  death  of  guarantor  or  guarantee. 

Cited  in  Fewlass  v.  Keeshan,  32  C.  C.  A.  8,  GO  U.  S.  App.  133,  88  Fed.  573, 
holding  that  contract  is  not  terminated  by  death  of  surety  on  cost  bond,  and  his 
estate  is  bound  for  costs  thereafter  accruing;  Hyland  v.  Habich,  150  Mass.  112, 
6  L.R.A.  383,  15  Am.  St.  Rep.  174,  22  N.  E.  765,  holding  that  death  of  mort- 
gagor revokes  autliority  to  sell  goods  to  third  person  on  security  of  mortgage 
given  in  part  to  secure  indebtedness  on  part  of  third  person  expected  to  arise 
from  future  sales  to  him  by  mortgagee;  Hard  v.  ]Mingle,  206  N.  Y.  179,  42 
L.R.A.  (N.S.)  1131,  99  N.  E.  542,  on  the  point  tliat  where  a  guarantor  of  a  note 
died  before  maturity  thereof,  and  the  holder  had  notice  thereof  his  estate  was 
not  liable;  Kernochan  v.  Murray,  111  N.  Y.  306,  2  L.R.A.  183,  7  Am.  St.  Rep. 
744,  18  N.  E.  868,  holding  that  guaranty  of  certain  per  cent  per  anniun  in 
dividends  so  long  as  purchaser  should  retain  stock  sold  him,  is  not  limited  to 
life  of  sellers  and  promisors;  National  Eagle  Bank  v.  Hunt,  16  R.  I.  148,  13 
Atl.  115,  holding  that  a  guaranty  is  determined  by  death  of  the  gtiarantor  and 
notice  thereof;  Starrs  v.  Cosgrove  Brewing  &  Malting  Co.  12  Can.  S.  C.  571 
(reversing  11  Ont.  App.  Rep.  156).  holding  tliat  death  of  member  of  firm  secured 
by  continuing  guaranty  for  gooda  sold  to  G,  put  end  to  guaranty;  Exchange 
Bank  v.  Springer,  13  Ont.  App.  Rep.  390,  holding  that  knowledge  of  death  of 
surety  on  bank  cashier's  bond  does  not  relieve  his  estate  from  liability  upon 
bond;  Re  Grace  [1902]  1  Ch.  733,  2  B.  R.  C.  929,  holding  that  where  bond  is 
given  by  surety  for  integrity  of  person  in  consideration  of  that  person's  being 
appointed  to  oflice  by  obligee  of  bond,  liability  of  surety  will  not  be  determined 
by  his  death. 

Cited  in  note  in  2  Brit.  Rul.  Cas.  941,  942,  on  determination  of  liability  of 
guarantor  or  surety  by  his  death. 

Cited  in  1  Beach,  Contr.  60,  on  lapsing  of  offer  by  death  before  acceptance; 
1  Brandt,  Suretyship,  3d  ed.  316,  317,  as  to  when  death  of  guarantor  revokes 
guaranty;  1  Brandt,  Suretyship,  3d  ed.  313,  on  ell'ect  of  death  of  guarantor  to 
revoke  guaianty. 

Distinguished  in  Lloyd  v.  Harper,  L.  R.  16  Ch.  Div.  290.  50  L.  J.  Cli.  N.  8. 
140,  43  L.  T.  N.  S.  481,  29  Week.  Rep.  492,  1  Eng.  Rul.  Cas.  686,  holding  the 
death  of  a  father,  who  guarantees  his  son's  responsibility  as  a  member  of  Lloyd's, 
does  not  terminate  the  guaranty  though  notice  be  given,  but  his  estate  is  liable; 
Beckett  v.  Addyman,  L.  R.  9  Q.  B.  Div.  783,  51  L.  J.  Q.  B.  N.  S.  597,  holding 
that  a  surety  is  not  necessarily  discharged  from  continuing  liability  bj-  death 
of  cosurety. 

Disapproved  in  Balfour  v.  Grace  [1902]  1  Ch.  733,  71  L.  J.  Ch.  N.  S.  358, 
86  L.  T.  N.  S.  144,  18  Times  L.  R.  321.  on  effect  to  be  given  notice  of  death  of 
guarantor;  Re  Silvester  [1895]  1  Ch.  573,  64  L.  J.  Ch.  N.  S.  390,  72  L.  T.  N. 
S.  283,  43  Week.  Rep.  443,  13  Reports,  448,  holding  one  entitled  to  the  benefitg 
of  a  contract  of  guaranty  and  who  has  notice  of  guarantor's  death,  is  not  bound 
to  assume  that  prima  facie  it  would  be  a  breach  of  trust  on  part  of  executor 
not  to  give  notice  to  determine  the   liability. 
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Right  to  revoke  guaranty. 

Cited  in  Gay  v.  Ward,  (57  Conn.  147,  32  L.R.A.  818,  :]4  Atl.  102."),  holding  tliat 
guarantor  may,  upon  notice,  revoke  or  terminate  contract  of  continuing  guar- 
anty, luiless  such  right  is  excluded  by  terms  of  contract. 

Cited  in  Stearns,  Suretyship,  94,  on  revocation  of  guaranty. 
When  offer  can  be  withdrawn. 

Cited  in  Benjamin,  Sales,  5th  cd.  70,  as  to  when  ofl'er  can  be  withdrawn. 

21  E.  R.  C.  672,  STURLA  v.  FRECCIA,  L.  R.  5  App.  Cas.  623,  50  L.  J.  Ch.  N. 
S.  86,  43  L.  T.  N.  S.  209,  29  Week.  Rep.  217,  44  J.  P.  812,  affirming  the  de- 
cision of  the  Vice  Chancellor,  reported  in  49  L.  J.  Ch.  N.  S.  41,  L.  R.  12 
Ch.  Div.  411. 

Official  records  as  evidence. 

Cited  in  Mercer  v.  Denne  [1904]  2  Ch.  534,  68  J.  P.  479,  [1905]  2  Ch.  538, 
74  L.  J.  Ch.  N.  S.  723,  93  L.  T.  N.  S.  412,  21  Times  L.  R.  760,  70  J.  P.  65,  54 
Week.  Rep.  303,  3  Local  G.  R.  1293,  holding  reports,  maps  and  plans  prepared 
for  the  use  of  a  department  of  the  government  are  not  admissible  in  evidence  as 
public  documents;  Evans  v.  ]Merthyr  Tydfil  Urban  Dist.  [1899]  1  Ch.  241,  6S 
L.  J.  Ch.  N.  S.  175,  79  L.  T.  N.  S.  578,  holding  a  surveyor's  report  made  pur- 
suant to  public  statutes,  and  required  as  a  necessary  condition  precedent  to 
sale  of  Crown  lands  by  the  commissioners  was  a  public  document  and  admissible 
in  evidence  as  such;  The  Ship  Parkman  v.  United  States,  35  Ct.  CI.  406,  hold- 
ing that  a  statement  filed  before  the  Spanish  Commission  has  no  more  force 
than  a  mere  statement  of  claimant's  case  and  gains  no  force  by  mere  lapse  of 
time  as  regards  proving  the  matters  set  up  therein;  Atty.  Gen.  v.  Attj'.  Gen.  Can. 
Rep.    (1906)    App.  Cas.  392,  on  admissibility  of  recitals  in  private  acts. 

The  decision  of  the  Vice  Chancellor  was  distinguished  in  R.  v.  Belleau,  7  Can. 
S.  C.  53,  holding  it  being  admitted  on  the  record  that  all  matters  of  fact  ap- 
pearing by  the  public  accounts  of  Dominion  of  Canada  shall  be  proved  by  refer- 
ence to  the  official  publications  thereof  production  of  documents  is  not  required. 

—  Of  births,  marriages  and  deaths. 

Cited  in  Murray  v.  Supreme  Lodge,  X.  E.  0.  of  P.  74  Conn.  715,  52  Atl.  722, 
holding  a  certified  copy  of  the  records  of  the  registrar  of  births,  marriages  and 
deaths  admissible  to  show  age  of  one  insured  where  fact  of  age  was  in  dis- 
pute; Johnston  v.  Hazcn,  3  X.  B.  Eq.  147,  holding  a  marriage  register  while 
admissible  as  evidence  of  fact  of  marriage  was  not  evidence  of  any  other  fact, 
as  to  contracting  parties;  Ra  Trufort,  L.  R.  36  Ch.  Div.  600,  57  L.  J.  Ch.  N.  S.  135, 
57  L.  T.  X.  S.  674,  36  Week.  Rep.  163,  holding  entries  of  birth  and  baptism  in 
the  civil  and  ecclesiastical  registers  kept  at  X^aples  were  admissible  in  evidence 
in  England  as  public  docun;ents;  Re  Turner,  L.  R.  29  Ch.  Div.  985,  53  L.  T. 
X'.  S.  528,  on  ground  for  admission  of  baptismal  certificates  to  show  age. 

—  Of  statement  of  deceased  person. 

Cited  in  Haines  v.  Guthrie,  L.  R.  13  Q.  B.  Div.  818,  53  L.  J.  Q.  B.  N.  S.  521, 
51  L.  T.  N.  S.  645,  33  Week.  Rep.  99,  48  J.  P.  756,  holding  an  affidavit  of  a  de- 
ceased father  in  an  action  to  which  plaintiff  was  not  a  party,  in  which  age  of 
son  is  stated,  is  not  admissible  as  evidence  of  age  of  son  who  sets  up  infancy 
as  defense  to  contract. 

—  Of  collateral  matters. 

Cited  in  Grant  v.  Dupont,  8  P..  C.  7,  holding  statement  that  the  council  coni- 
peTIed  the  architect  to  cut  off  part  of  sidewalk  is  not  evidence  that  sidewalk  curb 
was  built  contrary  to  the  bylaw;  Cushing  v.  Xantasket  Beach  R   Co.  143  Mass 
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77,  9  X.  E.  22,  holding  the  printed  reports  of  engineers  employed  hy  the  United 
States  to  ascertain  steps  necessary  to  protection  of  a  harbor  are  not  admissible 
in  evidence  to  ascertain  damages  as  between  private  parties. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Bradford  v.  Cunard  S.  S. 
Co.  147  Mass.  55,  16  X.  E.  719,  holding  the  report  of  the  appraiser  who  settled 
sum  to  be  paid  by  insurers  was  not  admissible  to  show  the  amount  of  damage 
suffered. 

—  Coiicliisiveiiess. 

The  decision  of  the  Vice  Chancellor  was  cited  in  Atty.-Gen.  v.  Ludgate,  8  B. 
C.  242,  holding  a  statement  in  an  incorporation  act,  private  in  its  nature,  is 
not  conclusive  on  rights  of  the  Crown ;  Davis  v.  ^loyles,  76  Vt.  25,  56  Atl. 
174,  holding  recitals  in  a  private  act  are  not  evidence  except  against  the  persona 
who  procured  the  enactment,  or  perhaps  in  certain  cases,  the  state. 
Preservation  of  public   records. 

Cited  in  People  v.  Peck,  67  Hun,  560,  22  X.  Y.  Supp.  576,  10  X.  Y.  Crim.  Rep. 
."jSI  (dissenting  opinion),  on  the  duty  of  a  public  officer  to  preserve  papers  per- 
taining to  office. 

21  E.  R.  C.  696,  PRIXTIXG  &  XUMERICAL  REGISTERIXG  CO.  v.  SAMPSOX, 
44  L.  J.  Ch.  X.  S.  705,  L.  R.  19  Eq.  462,  32  L.  T.  X.  S.  354,  23  Week.  Rep. 
462. 
Judicial   duty  to  maintain   freedom   of  contract. 

Cited  in  Ileaton-Peninsular  Button-Fastener  Co.  v.  Eureka  Specialty  Co.  35 
L.R.A.  728,  25  C.  C.  A.  267,  47  U.  S.  App.  146,  77  Fed.  288,  holding  very  high 
considerations  of  public  policy  are  involved  in  the  recognition  of  a  wide  liberty 
in  making  contracts;  United  States  Chemical  Co.  v.  Provident  Chemical  Co. 
64  P'ed.  946,  holding  the  right  to  contract  is  a  cardinal  element  in  constitutional 
liberty  and,  as  such,  should  be  jealously  guarded;  Mallinckrodt  Chemical  Worka 
V.  Xemnich,  83  Mo.  App.  6  (dissenting  opinion),  on  right  of  persons  to  contract 
witliout  interference  by  courts:  Diamond  Match  Co.  v.  Roeber,  106  X.  Y.  473, 
60  Am.  Rep.  464,  13  X'.  E.  419,  holding  public  policy  and  the  interests  of  society 
favor  the   utmost   freedom   of  contract,   within   the   law;    Herriman   v.   Menzies, 

115  Cal.  16,  35  L.R.A.  318,  56  Am.  St.  Rep.  81,  46  Pac.  730,  holding  parties  are 
to  be  given  the  widest  latitude  to  make  contracts  with  reference  to  their  private 
interests;   James  Quirk  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.   Co.  98  Minn.  22, 

116  Am.  St.  Rep.  336,  107  X.  W.  742,  holding  it  denies  the  right  only  when  the 
particular  contract  violates  some  principle  which  is  of  even  more  importance 
to  the  general  public. 

—  To  enforce  contracts. 

Cited  in  Reece  v.  Kyle,  49  Ohio  St.  475,  16  L.R.A.  723,  31  X.  E.  747:  Tlicrony- 
mus  V.  Xew  York  Xat.  Bldg.  &  L.  Asso.  101  Fed.  12, — holding  public  policy  re- 
quires that  contracts  of  adults,  entered  into  freely  and  voluntarily  shall  be 
enforced  by  the  courts;  Brooks  v.  Cooper,  50  X.  J.  Eq.  761,  21  L.  R.  A.  617,  35 
Am.  St.  Rep.  793,  26  Atl.  978,  holding  all  contracts  entered  into  fully  and  volun- 
tarily must  be  held  sacred  and  be  enforced  by  the  courts;  Baltimore  &  O.  S. 
W.  I!.  Co.  v.  Voigt,  176  U.  S.  498,  44  L.  ed.  .560,  20  Sup.  Ct.  Rep.  385,  holding 
till'  most  important  function  of  courts  of  justice  is  rather  to  maintain  and  en- 
force contracts,  than  to  enable  parties  thereto  to  escape  their  obligations  unless 
it  clearly  appears  they  contravene  public  riglit  or  the  public  welfare;  Consum- 
er's Gas   Trust   Co.   v.   Littler,    162   Ind.   .320,   70   X.    E.   363,   holding   wliere   no 
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fraud  or  over-roaoliinj;-  is  claimed,  it  is  the  duty  of  tiie  court  to  give  the  instru- 
ment the  effect  intended  by  tiie  parties  at  time  of  contracting. 
Judicial  interference  with  contracts  on   ground  of  public  policy. 

Cited  in  Sheppey  v.  Stevens,  177  Fed.  484,  holding  tliat  contract  in  restraint 
of  marriage  is  void  as  against  public  policy;  Ilulse  v.  Bonsack  Mach.  Co.  1.3 
C.  C.  A.  180,  25  U.  S.  App.  239,  6.5  Fed.  804,  holding  in  absence  of  fraud,  mis- 
take, illegality  or  oppression^  and  where  no  relations  of  trust  or  confidence  exist 
between  the  parties,  courts  cannot  inquire  into  tlie  adequacy  of  the  considera- 
tion of  a  contract;  Spangenberg  v.  Spangenberg,  19  Cal.  App.  439,  12G  Pac. 
370,  holding  that  contract  between  heirs  apparent  during  lifetime  of  fatlier  to 
sliare  equally  in  his  estate  is  not  contrary  to  public  policy;  Whalen  v.  Brennan, 
34  Neb.  129,  51  N.  W.  759,  holding  that  agreement  between  parties  for  purpose 
of  preventing  competition  in  letting  of  public  contracts  is  void;  Missouri,  K. 
&  T.  R.  Co.  v.  Carter,  95  Tex.  461,  68  S.  W.  159,  holding  the  power  to  make 
lontracts  is  too  valuable  a  right  to  be  lightly  swept  away  under  the  general 
declaration  that  sucli  contracts  are  contrary  to  public  policy;  Wright  v.  Ross, 
n  Out.  L.  Rep.  113,  holding  there  is  no  reason  why  parties  sliould  not  be  allowed 
oflV'ctually  to  bind  themselves  as  to  the  place  of  trial;  Allen  Mfg.  Co.  v.  Murphy, 
22  Ont.  L.  Rep.  539,  20  Ann.  Cas.  657,  holding  that  agreement  by  servant  not 
to  engage  in  business  similar  to  that  of  master's  may  be  enforced. 

Cited  in  1  Page,  Contr.  098,  on  validity  of  monopoly  contracts  concerning 
patents:  2  Beach,  Contr.  1930,  on  validity  of  Bohemian  oats  speculation;  2 
Beach,  Contr.  1953,  on  what  is  meant  by  public  policy;  2  Beach,  Contr.  2035, 
as  to  when  restraint  of  trade  in  contract  is  valid;  Benjamin,  Sales,  5th  ed.  511, 
on  contracts  against  public  policy;  Hollingsworth,  Contr.  250,  on  validity  of 
agreement  against  public  policy  because  unduly  limiting  riglits  of  individual 
action;  2  Beach,  Contr.  1128,  on  refusal  to  specifically  enforce  contract  against 
public  policy. 

Distinguished  in  Bonistecl  v.  Saylor,  17  Ont.  App.  Rep.  505,  holding  where 
whole  scheme  of  a  transaction  was  clearly  contrary  to  general  well  being  of 
the  public  the  courts  will  not  enforce  the  contract;  Gibbs  v.  Consolidated  Gas 
Co.  130  U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct.  Rep.  553;  United  States  v.  Trans- 
Missouri  Freight  Asso.  160  U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540,— 
holding  where  business  is  of  such  character  that  it  presumably  cannot  be  re- 
strained to  any  extent  whatever  without  prejiulice  to  the  public  interest,  courts 
decline  to  enforce  contracts  imi)osing  such  restraint. 

—  Burden  of  proof. 

Cited  in  Rousillon  v.  Rousillon,  L.  R.  14  Ch.  Div.  351,  49  L.  J.  Ch.  N.  S. 
338,  42  L.  T.  N.  S.  679,  28  Week.  Rep.  623,  44  J.  P.  663,  holding  one  seeking  to 
put  a  restraint  upon  the  freedom  of  contract  must  show  it  is  plainly  necessary 
for  the  purposes  of  freedom  of  trade;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &. 
St.  P.  R.  Co.  30  L.R.A.  193,  17  C.  C.  A.  62,  36  U.  S.  App.  152,  70  Fed.  201,  hold- 
ing the  burden  is  upon  the  party  who  seeks  to  put  a  restraint  upon  the  freedom 
of  contract  to  make  it  plainly  and  obviously  clear  that  the  contract  is  against 
public  policy. 

—  Circumstances   warranting   interference. 

Cited  in  McGuffin  v.  Coyle,  16  Okla.  648,  6  L.R.A.  (N.S.)  524,  86  Pac.  962 
(dissenting  opinion),  on  rule  for  determining  when  contract  is  against  public 
policy;  Houlton  v.  Nichol,  93  Wis.  393,  33  L.R.A.  166,  57  Am.  St.  Rep.  928,  07 
N.  W.  715,  holding  it  should  be  shown  beyond  reasonable  controversy,  that  the 
contract  is   void,   as   contrary   to   law   or   soimd   morals,   else   it   should   ho   sus- 
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taincd;  Atlantic  Coast  Line  R.  Co.  v.  Boazlcj-,  54  Fla.  311,  43  So.  7G1;  Osgood 
V.  Central  Vermont  R.  Co.  77  Vt.  334,  70  L.R.A.  930,  60  Atl.  137,— holding  con- 
tract not  against  public  policy  unless  injurious  to  interests  of  the  public,  or 
contravening  some  established  interest  of  society;  Smith  v.  San  Francisco  &  N. 
P.  R.  Co.  115  Cal.  584,  35  L.R.A.  309,  50  Am.  St.  Rep.  119,  47  Pac.  582,  holding 
a  transaction  is  not  invalid  as  against  public  policy,  unless  it  contravenes  sonio 
positive  statute,  or  some  well  established  rule  of  law;  Godfrey  v.  Roessle,  5 
App.  D.  C.  299,  holding  when  the  party  contracting  has  received  the  considera- 
tion therefor,  it  must  plainly  appear  the  contract  contravenes  public  jxjlic y  be- 
fore it  will  be  declared  void;  Bridgers  v.  First  Nat.  Bank,  152  N.  V.  29:5,  31 
L.R.A.  (N.S.)  1199,  67  S.  E.  770,  holding  voting  trust  formed  for  purpose  of 
keeping  shares  of  stock  in  national  bank  in  certain  hands  is  void  as  against 
public  policy;  Badische  Anilin  und  Soda  Fabrik  v.  Schott,  61  L.  J.  Ch.  N.  S. 
698,  [1892]  3  Ch.  447,  67  L.  T.  N.  S.  281,  holding  if  the  restraint  of  trade  is 
not  greater  than  can  possibly  be  required  for  the  protection  of  the  business  of 
the  covenantee,  it  is  not  unreasonable;  United  States  v.  Trans-Missouri  Freight 
Asso.  24  L.R.A.  73,  4  Inters.  Com.  Rep.  443,  7  C.  C.  A.  15,  19  U.  S.  App.  3(i. 
58  Fed.  58,  holding  the  contract  is  to  be  assumed  to  have  been  made  in  good 
faith  for  the  purpose  which  appears  on  its  face,  and  not  colorably  for  any  other; 
Wilson  V.  Carnley  [1908]  1  K.  B.  729,  1  B.  R.  C.  901,  77  L.  J.  K.  B.  N.  S. 
594,  98  L.  T.  N.  S.  265,  24  Times  L.  R.  277,  52  Sol.  Jo.  239,  holding  that 
promise  of  marriage  made  by  man  who,  to  knowledge  of  promisee,  was  married, 
is  void  as  against  public  policy. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  455,  on  invalidity  of  contracts  in  restraint 
of  trade. 
—  Cases  of  noninterference. 

Cited  in  Walker  v.  Lawrence,  101  C.  C.  A.  417,  177  Fed.  363.  holding  tiiat 
agreement  by  seller,  on  sale  of  liquor  business  and  good  will  that  he  would  not 
engage  in  like  business  in  that  or  any  adjoining  county  for  six  years  and  tliat 
he  would  remove  from  territory  for  five  years,  was  not  against  public  policy; 
McCandless  v.  Allegheny  Bessemer  Steel  Co.  31  W.  N.  C.  378.  23  Pittsb.  L.  J. 
N.  S.  223;  Couch  v.  Hutchinson,  2  Ala.  App.  444,  57  So.  75,— holding  that 
court  should  not  declare  contract  void  as  against  public  policy  except  in  case 
free  from  doubt;  Re  Garcelon,  104  Cal.  570,  32  L.R.A.  595,  43  Am.  St.  Rep. 
134,  38  Pac.  414,  holding  a  contract  not  to  contest  a  will  is  not  against  public 
policy  and  will  be  enforced;  Baltimore  v.  Garrett,  108  Md.  24,  68  Atl.  429, 
holding  a  contract  not  contrary  to  public  policy  by  reason  of  its  continuing  a 
conditional  covenant,  lawful  in  itself;  Consolidated  R.  Electric  Lighting  & 
Equipment  Co.  v.  United  States  Lighting  &  Heating  Co.  77  N.  J.  Eq.  285,  78 
Atl.  684;  A.  B.  Dick  Co.  v.  Fuller,  198  Fed.  404,— holding  that  contract  by 
assignor  of  patent  covering  stencil  paper,  to  disclose  all  future  inventions  re- 
lating to  stencil  paper  and  processes,  is  valid;  Re  Grice,  79  Fed.  627,  holding 
it  is  oflly  Such  combinations  in  restraint  of  trade  that  are  unreasonable  and 
oppressive  that  are  against  public  policy;  Westinghouse  Air  Brake  Co.  v.  Chi- 
cago Brake  &  Mfg.  Co.  85  Fed.  78(i,  holding  an  assignment  of  a  patent  right 
and  all  future  improvements  thercdn  is  not  against  imblic  policy;  Bonsack 
Mach.  Co.  V.  Smith,  70  Fed.  383,  holding  the  owner  of  a  patented  article  by 
reason  of  an  absolute  and  exclusive  right  in  it  may  sell  to  another  the  riglit 
itself  and  agree  that  none  other  shall  be  permitted  to  vise  it;  Conklin  v.  Conk- 
lin.  105  Mich.  571,  131  N.  W.  154,  holding  that  legatees  imder  will  may  make 
Tsdid  agi-eemeais  to  ioibear  contc&t,  and  suck  contvacta  ate  favoretl  wiien  made 
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in  good  faith;  Standard  Fireproofing  Co.  v.  St.  Louis  Expanded  Metal  Firo- 
pioofing  Co.  377  Mo.  559,  76  S.  W.  1008,  holding  a  contract  to  use  and  sell  a 
certain  patent  during  life  of  letters  patent,  and  none  other,  is  not  against  public 
policy  as  in  restraint  of  trade;  Crowder- Jones  v.  Sullivan,  9  Ont.  L.  Rep.  27, 
4  Ann.  Cas.  729,  holding  a  contract  with  a  woman  about  to  be  married  to 
give  her  a  stipulated  sum  to  continue  in  service,  when  acted  upon  is  enforceable; 
Gunby  v.  Armstrong,  66  C.  C.  A.  627,  133  Fed.  417,  upholding  a  borrowing  con- 
tract of  a  stockholder,  entered  into  freely  and  with  full  knowledge  of  contents, 
though  usurious  by  reason  of  pledge  of  stock  where  contract  on  face  appeared 
lawful;  Diamond  Match  Co.  v.  Roeber,  35  Hun,  421,  upholding  an  agreement 
not  to  engage  in  manufacture  or  sale  of  friction  matches  in  any  of  the  several 
states  of  Union,  where  such  agreement  formed  part  of  contract  of  sale;  Cook  v. 
Shaw,  25  Ont.  Rep.  124,  holding  an  agreement,  as  part  of  contract  of  sale,  not 
to  engage  in  like  business  in  the  Dominion  of  Canada  for  a  period  of  ten  years 
is  enforceable;  Maxim  Nordenfelt  Gun  Co.  v.  Nordenfelt  [1893]  1  Ch.  630,  62 
L.  J.  Ch.  N.  S.  273,  68  L.  T.  N.  S.  833,  41  Week.  Rep.  604,  holding  same  as 
to  an  agreement  not  to  engage  in  manufacture  of  guns  or  ammunition  for  a 
period  of  twenty-five  years;  Obanhein  v.  Arbuckle,  80  App.  Div.  465,  81  N.  Y. 
Supp.  133,  holding  public  policy  does  not  prohibit  a  contract  of  indemnity  be- 
tween employer  and  employee,  induced  by  a  continuance  of  work  with  a  de- 
fective tool  on  promise  of  indemnity  in  case  of  injury;  Peterson  v.  Seattle  Trac- 
tion Co.  23  Wash.  615,  53  L.R.A.  586,  63  Pac.  539,  holding  the  contract  between 
employee  and  carrier  exempting  the  carrier  from  liability  for  injuries  to 
employee  while  riding  on  free  pass  will  be  upheld;  Hartford  F.  Ins.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.  175  U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33, 
upholding  a  contract  exempting  a  railroad  company  from  liability  for  loss  by 
fire  to  a  lessee  putting  up  buildings  on  a  narrow  strip  of  land  adjoining  the 
railroad  right  of  way;  Heller  v.  National  Marine  Bank,  89  Md.  602,  45  L.R.A. 
438,  73  Am.  St.  Rep.  212,  43  Atl.  800,  holding  no  principle  of  public  policy  is 
violated  by  giving  preferred  stockholders  of  a  corporation  priority  of  payment 
over  creditors;  Tullis  v.  Jacson  [1892]  3  Ch.  441,  61  L.  J.  Ch.  N.  S.  655,  67  L.  T. 
N.  S.  340,  41  Week.  Rep.  11,  holding  a  contract  between  parties  to  a  building  con- 
tract that  the  award  of  architect  shall  not  be  set  aside  on  ground  of  fraud  on  jsart 
of  others  than  contracting  parties  is  not  void  as  against  public  policy;  Watertown 
Thermometer  Co.  v.  Pool,  51  Hun,  157,  4  N.  Y.  Supp.  861,  holding  same  as  to  an 
agreement  not  to  engage  in  manufacture  of  thermometers  within  the  United 
States  for  a  specified  number  of  years:  Caesar  v.  Capell,  83  Fed.  403,  holding 
there  is  no  public  policy  against  a  transaction  made  by  a  citizen  of  the  state 
who  goes  to  another  state  and  contracts,  by  reason  of  prohibitory  statutes  of 
this  state;  Shragge  v.  Wcidman,  20  ^lanitoba  L.  Rep.  178,  holding  that  agree- 
ment bet\\een  two  junk  dealers,  \\  hereby  they  fixed  prices,  and  agreed  to  divide 
profits  and  losses,  was  not  void  as  against  public  policj';  Kay  v.  Moncton,  36 
N.  B.  377,  holding  that  agreement  by  city  commissioner  to  accept  reduction  of 
salary,  which  arrangement  had  been  assented  to  by  liotb  parties  for  five  years, 
cannot  be  repudiated  on  ground  of  public  policj';  Ryan  v.  McNichol,  1  N.  B. 
Eq.  487,  holding  that  contract  made  by  physician  upon  sale  of  good  will  was 
not  contrary   to   public   policy. 

Cited  in  note  in  2  L.R.A.  (N.S.)    1095,  on  validity  of  contract  to  assign  future 
inventions  upon  sale  of  patent. 
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21   E.   R.   C.   703,   BASSETT   v.   XOSWORTHY,   Cas.   t.   Finch   102,   2    White   & 

T.  Lead.  Cas.  in  Eq.  4th  ed.  1. 
■\Vlio  is  innocent  purchaser. 

Cited  in  Click  v.  Click,  1  Ileislc.  GOT,  holding  that  purchaser  at  execution  sale 
cannot  avail  himself  of  plea  of  innocent  purchaser;  Woods  v.  Garnett,  72  Miss. 
7S,  16  So.  390,  holding  that  one  who  takes  trust  deed  on  land  after  having  read 
on  record  prior  trust  deed,  tliough  not  properly  acknowledged,  is  not  innocent 
purchaser. 
What   constitutes   purchase   in   good    faith. 

Cited  in  Bank  of  Farmington  v.  Ellis,  30  Minn.  270,  15  X.  W.  243,  holding  that 
good  faith  of  second  mortgagee  may  be  inferred  from  payment  of  valuable  con- 
sideration, where  transaction  occurs  in  ordinary  course  of  business ;  Mellick  v. 
Mellick,  47  X.  J.  Eq.  86,  19  Atl.  870,  holding  that  prior  indebtedness  will  not  sus- 
tain plea  of  bona  fide  purchaser. 
Purchaser  for  valuable  consideration. 

Cited  in  Fargason  v.  Edrington,  49  Ark.  207,  4  S.  W.  763,  holding  that  pur- 
chasers for  valuable  consideration,  is  entitled  to  protection  against  equity  or  trust 
of  which  they  had  no  notice;  Atkinson  v.  Greaves,  70  Miss.  42,  11  So.  688, 
holding  that  abandonment  by  creditor  of  present  right  to  sue  and  acceptance 
of  mortgage  to  secure  debt,  payable  in  future,  constitutes  purchaser  for  value;  De 
Mey  v.  Defer,  103  Mich.  239,  61  X.  W.  524;  Gilchrist  v.  Gough,  63  Ind.  576,  30 
Am.  Rep.  250, — holding  that  one  who  obtains  mortgage  to  secure  payment  of 
pre-existing  debt,  in  consideration  of  extension  thereby  made  of  time  of  payment, 
is  purchaser  for  valuable  consideration;  Busey  v.  Reese,  38  Md.  264,  holding  that 
under  article  24,  section  16  of  Code,  if  deed  be  taken  in  payment  of  pre-existing 
debt,  it  is  for  good  and  valuable  consideration;  Brooke  v.  Erie  R.  Co.  41  Phila. 
Leg.  Int.  204,  16  W.  X.  C.  514,  holding  that  taking  lands  or  chattels  for  pre- 
existing debt  does  not  render  creditor  purchaser  for  value. 
Wiiat  constitutes  good   consideration. 

Cited  in  Arnold  v.  Hagerman,  45  N.  J.  Eq.  186,  14  Am.  St.  Rep.  712,  17  Atl. 
93,  holding  that  covenant  from  which  covenantor  may  be  relieved,  on  account  of 
failure  of  transfer  for  which  it  was  made,  is  not  good  consideration  within  statute 
of  frauds. 
—  KfTcct  of  notice  of  prior  claim. 

Cited  in  Hall  v.  Livingston,  3  Del.  Ch.  348,  holding  that  it  is  upon  ground  of 
mala  fides,  and  not  mere  want  of  caution,  that  purchaser  for  valuable  considera- 
tion is  affected  with  notice  of  prior  claim. 
Bona  lide  purchaser  for  value,  without  notice. 

Cited  in  Watts  v.  Burnett,  56  Ala.  340,  holding  that  when  mortgage  is  given 
to  secure  loan  contemporaneously  made,  or  made  on  faitli  of  agreement  tliat  it 
siiould  he  given  mortgagee  is  bona  fide  purchaser,  and  entitled  to  protection 
against  equities;  Bragg  v.  Pauik,  42  Me.  502,  liolding  that  persons  receiving  proj)- 
erty  of  a  debtor  in  trust  for  creditors  or  as  indemnity  against  pre-existing  lia- 
l)ilitie8,  are  only  purchasers  for  a  valuable  consideration  of  such  interest  as  their 
grantor  lias;  Learned  v.  C'orley,  43  ^liss.  687,  holding  tliat  no  one  is  bona  fide 
purcliaser  of  land  unless  he  made  diligent  and  faitliful  inquiry  as  to  title: 
Sipley  V.  Wass,  49  N.  J.  Eq.  463,  24  Atl.  233,  holding  that  under  statute  absolute 
payment  of  debt  is  sufficient  to  make  creditor  Ijona  fide  purchaser  for  value ; 
Verner  v.  Betz,  46  N.  J.  Eq.  256.  7  L.R.A.  630.  19  Am.  St.  Rep.  387,  19  Atl. 
206,  holding  that  a  vendee  who  had  loaned  the  vendor  money  and  took  a  liuilding 
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afterward  in  payment  thereof  was  a  bona  fide  purchaser  for  value;  Todd  v. 
Outlaw,  79  X'.  C.  235,  holding  that  mortgagee  is  purchaser  for  value,  and  is  not 
afTected  by  equity  outstanding  where  he  had  no  notice;  Parker  v.  Randolph,  5  S. 
D.  r)4!),  29  L.R.A.  33,  59  X^.  W.  722  (dissenting  opinion),  on  protection  of  pur- 
chaser as  bona  fide  purchaser  where  there  is  quit  claim  deed  in  chain  of  title: 
Rhea  v.  Allison,  3  Head,  176;  Cook  v.  Cook,  3  Head,  719, — holding  that  conveyance 
of  land  in  payment  of  pre-existing  debt  does  not  put  grantee  in  position  of  bona 
fide  purchaser;  Rawles  v.  Perkey,  50  Tex.  311,  holding  that  purchaser  without 
notice  of  prior  vendor's  lien,  taking  deed  and  paying  part  of  purchase  money,  is 
bona  fide  purchaser  to  extent  of  purchase  money  paid  without  notice;  Yancy  v. 
Batte,  4S  Tex.  46  (dissenting  opinion),  on  innocent  purchasers  as  favorites  of 
courts  of  equity;  Cammack  v.  Soran,  30  Gratt.  292,  holding  that  purchaser  of 
land  in  consideration  of  discharge  of  pre-existing  debt,  is  innocent  purchaser  for 
valuable  consideration. 

—  As  affected  by  time  or  lack  of  payment. 

Cited  in  Pearce  v.  Foreman,  29  Ark.  563,  holding  that  where  defense  of  inno- 
cent purchaser  for  value  is  set  up  affirmatively,  and  not  in  response  to  aver- 
ment of  bill,  defendant  must  show  complete  purchase  for  value;  Servis  v. 
Beatty,  32  Miss.  52;  Re  Campbell,  3  Hughes,  276,  Fed.  Cas.  No.  2,348;  March- 
banks  V.  Banks,  44  Ark.  48, — holding  that  purchaser,  though  without  notice  of 
outstanding  equity  is  not  innocent  purchaser  unless  he  has  paid  whole  con- 
sideration; Whelan  v.  McCreary,  64  Ala.  319;  Parker  v.  Foy,  43  :\Iiss.  260,  5 
Am.  Rep.  484;  Morris  &  E.  R.  Co.  v.  Sussex  R.  Co.  22  X.  J.  Eq.  542;  Kitteridge 
V.  Chapman,  36  Iowa,  348;  Sillyman  v.  King,  36  Iowa,  207, — holding  that  to 
entitle  subsequent  purchaser,  without  notice  to  protection  against  prior  title, 
he  must  have  actually  paid  consideration  before  notice ;  Moresi  v.  Swift,  15 
Xev.  215;  Paul  v.  Fulton,  25  ilo.  156, — holding  that  to  constitute  person  bona 
fire  purchaser  for  value  without  notice,  purchase  money  should  be  paid  before 
notice  is  received. 

—  Inadequacy  of  consideration   as  an  objection. 

Cited  in  State  Street  Trust  Co.  v.  Treasurer  &  Receiver  General,  209  Mass. 
373,  95  X.  E.  851,  holding  that  to  sustain  right  to  specific  performance  of  con- 
tract or  rights  of  innocent  purchaser  for  value  and  without  notice,  it  is  not 
necessary  that  consideration  should  be  adequate:  Boydson  v.  Goodrich,  49  Midi. 
65,  12  X.  W.  913,  holding  that  where  valuable  consideration  is  paid  for  goods, 
fact  that  it  is  much  below  their  value  is  not  conclusive  against  purchaser's  good 
faith;  Hartley  v.  M'Anulty,  4  Yeates,  95,  2  Am.  Dec.  396,  holding  that  tlie 
question  is  whether  the  consideration  is  valuable  and  not  as  to  the  amount: 
Riciiardson  v.  Chappell,  6  S.  C.  146,  holding  that  in  considering  equity  of  pur- 
chaser from  devisee  for  valuable  consideration  and  without  notice,  court  will 
not  look  into  adequacy  of  consideration ;  Snelgrove  v.  Snelgrove,  4  Desatiss  Eq. 
274,  holding  that  it  is  no  objection  to  a  bona  fide  purchase  without  notice  that 
the  consideration  was  inadequate;  Bellas  v.  M'Carty,  10  \Yatts,  13  (dissenting 
opinion),  on  the  inadequacy  of  prici'  as  an  objection  to  a  i^urchase  without 
notice. 

—  Protection   afforded   in   equity. 

Cited  in  United  States  v.  Clark,  70  C.  C.  A.  584,  138  Fed.  294,  holding  that 
after  entry  is  confirmed  and  title  vested  by  issuance  of  patent,  government 
cannot  repudiate  same  and  recover  land  for  fraud  of  entryman,  as  against  in- 
nocent purchaser;  Wood  v.  ^lann,  1  Sumn.  506,  Fed.  Cas.  Xo.  17,951,  on  the 
bona  fide  purchase  for  value  without  notice  as  a  bar  in  equity  to  a  legal  title; 
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Hardy  v.  Harbin,  1  Sawy.  194,  Fed.  C'as.  No.  G,059,  holding  that  a  bona  lide 
purchaser  would  be  protected  as  against  equitable  rights  set  up  by  others; 
Bean  v.  Smith,  2  Mason,  252,  Fed.  Cas.  No.  1,174,  holding  that  a  bona  lide 
purchaser  without  notice  from  a  grantee,  to  whom  property  has  been  convoyed 
in  defraud  of  creditors,  is  entitled  to  hold  the  same  against  the  creditors  of  tlie 
grantor;  Thames  v.  Rembert,  63  Ala.  501,  holding  that  when  deed  is  not  fraud- 
ulent on  face,  purchaser  from  fraudulent  vendee  may  set  up  defense  of  bona 
fide  purchase  for  valuable  consideration  without  notice;  Atlantic  City  v.  New 
Auditorium  Pier  Co.  67  N.  J.  Eq.  610,  59  Atl.  158,  holding  that  purchaser  of 
land  without  notice  of  restrictive  covenant  in  unrecorded  deed  is  not  bound  by 
such  covenant;  Phelps  v.  ]\Iorrison,  24  N.  J.  Eq.  195,  holding  that  purchaser 
under  void  deed,  for  valuable  and  adequate  consideration,  without  notice,  will 
be  protected  against  antecedent  creditor  to  amount  he  paid  for  property;  Phelps 
V.  Morrison,  25  N.  J.  Eq.  538,  holding  that  under  statute  of  frauds,  bona  fi<le 
purchaser  acquiring  title  to  lands  from  grantee  to  whom  title  has  been  fraudu- 
lently conveyed  will  be  protected  against  judgment  subsequently  obtained 
against  fraudulent  grantor;  Dixon  v.  Caldwell,  15  Ohio  St.  412,  86  Am.  Dec. 
487,  holding  that  bona  tide  purchaser  of  land  warrant  for  value  is  not  in  equity 
trustee  of  legal  title  for  true  owner  of  warrant,  although  it  was  obtained  by 
fraud  of  third  person  and  transferred  under  forged  indorsement;  Sternberger 
V.  Ragland,  57  Ohio  St.  148,  48  N.  E.  811,  holding  that  bona  fide  purchaser 
at  sale  under  judgment  against  record  owner  of  title,  without  notice  of  unre- 
corded deed  made  before  judgment  acquires  title  against  grantee  in  deed;  John- 
son V.  Newman,  43  Tex.  628,  holding  that  doctrine  of  innocent  purchaser  applies 
to  holder  of  equitable  title  purchased  without  notice  in  case  of  conilict- 
ing  equities;  Carter  v.  Allan,  21  Gratt.  241;  Mustard  v.  Wohlford,  15  Gratt. 
329,  76  Am.  Dec.  209;  Hill  v.  Moore,  62  Tex.  610, — holding  that  bona  fide  pur- 
chaser of  legal  title  witliout  notice  of  rights  to  others,  is  entitled  to  protection 
against  tliose  who  may  have  equitable  interest  in  property  purchased;  Zollnu\n 
V.  Moore,  21  Gratt.  313,  holding  that  if  purchase  is  originally  of  equitable  title 
without  notice,  and  party  afterwards  purchases  with  notice,  legal  title  to  sup- 
port equitable  right,  he  will  be  protected;  Hoult  v.  Donahue,  21  W.  Va.  294, 
holding  that  purchaser  of  land  for  valuable  consideration,  without  notice  of 
prior  equital)le  right,  obtaining  legal  title  at  time  of  purchase  is  in  equity  as 
well  as  at  law  entitled  to  priority;  Hall  v.  Delaplaine,  5  Wis.  206,  68  Am. 
Dec.  57;  Hamilton  v.  McClelland,  45  ]\Io.  424;  Bailey  v.  Timberlake,  74  Ala. 
221, — holding  that  bona  fide  purcliaser  for  valuable  consideration  is  entitled 
to  protection  against  all  latent  equities  o^  which  he  liad  no  notice;  Stewart  v. 
Boak,  Russell  (U.  S.)  467,  holding  that  a  court  of  i'(|iiity  will  not  interfere 
against  a  bona  fide  purchaser  for  value  without  notice  of  tlic  fraud  in  making 
the  instrument;  Manners  v.  Mew,  8  E.  R.  C.  682.  L.  R.  29  Cli.  Div.  725,  54 
L.  J.  Ch.  N.  S.  909,  53  L.  T.  X.  S.  84,  on  purchase  for  valuable  consideralion 
and  witiiout  notice  as  a  defense. 

Distinguished  in  Phillips  v.  Phillips,  10  E.  R.  C.  533,  31  L.  J.  Ch.  X.  S.  321, 
4  De  G.  F.  &  J.  208,  liolding  that  there  is  no  general  rule  that  a  court  of  equity 
will   never  assist  a   plaintiff  against  a   defendant  who   is  a   bona   fide   jjurchaser 
for  value. 
—  Necessity  at   itleadiiip:. 

Cited  in  Nelson  v.  Owen,  113  Ala.  372,  21  So.  75,  holding  that  defense  that 
one  is  bona  fide  holder  of  pledge  must  be  raised  by  plea  or  answer;  Ricliards 
V.  Snyder,  11   Or.  501,  6  Pac.  186,  holding  that  to  constituti-  ])nr(liaser  in  good 
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faith,  as  against  outstanding  equity,  party  must  plead  and  prove  that  consider- 
ation was  bona  fide  and  truly  paid,  independent  of  recital  in  deed ;  Rorer  Iron 
Co.  V.  Trout,  83  Va.  397,  5  Am.  St.  Rep.  285,  2  S.  E.  713;  Lupo  v.  True,  16 
S.  C.  579, — holding  that  purchase  for  valuable  consideration  without  notice  is 
equitable  defense  and  must  be  set  out  in  answer  and  maintained  by  defendant. 
—  Sulliciency  of  pleading. 

Cited  in  Stanton  v.  Green,  34  Miss.  57G,  holding  that  to  entitle  party  to  pro- 
tection as  purchaser  without  notice,  he  must  deny  notice  fully  and  particularly, 
whether  defense  be  set  up  by  plea  or  answer. 
AflLrniative  equitable  relief. 

Cited  in  Beatty  v.  Sweeney,  26  Mich.  217,  holding  that  where  one  who  is  ap- 
plied to  as  owner  of  lands  by  one  who  wishes  to  purchase,  disclaims  title  and 
represents  another  as  owner,  equity  will  compel  release  for  benefit  of  party  mis- 
led; Quirk  V.  Thomas,  6  Mich.  76,  on  purchase  for  a  valuable  consideration  and 
without  notice  as  grounds  for  affirmative  relief  in  equity ;  Wickes  v.  Lake,  25 
Wis.  71  (dissenting  opinion),  on  right  of  one  purchasing  title  for  valuable 
consideration  and  without  notice  to  assistance  in  equity. 
What  constitutes  notice  to  jjurchaser. 

Cited  in  Baker  v.  Woodward,  12  Or.  3,  6  Pac.  173,  holding  that  fact  that 
vendor  holds  only  under  deed  of  quit  claim  and  release  is  sufficient  notice  to 
vendee  to  put  him  upon  inquiry  as  to  true  state  of  title;  Staunton  Nat.  Valley 
Bank  v.  Harman,  75  Va.  604,  holding  that  a  purchaser  will  not  be  charged  with 
notice  by  being  put  on  inquiry  unless  he  has  some  more  authentic  means  of 
information  than  can  be  found  in  an  application  to  one  who  is  interested  in 
concealing  the  truth. 
When  purchaser  is  affected  with  notice  of  equitable  rights. 

Cited  in  Bratton  v.  Rogers,   62  Miss.  281,  holding  that  if  purchaser  of  land 
from  holder  of  legal  title  thereto,  have  knowledge  of  actual  occupancy  thereof 
by   tenant   of   another,   he   is   affected   with   notice   of   such    landlord's   equitable 
rights. 
Effect  of  notice  of  existing  equity  before  completion   of  transaction. 

Cited  in  Peterkin  v.  MacFarlane,  4  Ont.  App.  Rep.   25    (dissenting  opinion), 
on  effect  of  notice  of  existing  equity  before  completion  of  transaction. 
Protection    given    to    purchaser    with    notice    from    bona    fide    purchaser 
without   notice. 
Cited   in  Arrington  v.   Arrington,   114  N.   C.   151,   19   S.  E.  351,  holding  that 
one  who   with   actual   notice   of   insolvency   of   estate,   purchases  land   from   one 
who,  without  notice,  bought  from  devisee  after  two  years  from  grant  of  letters, 
will   be  protected   by   his   grantor's   want   of  notice;    Delespine   v.   Campbell,   52 
Te.\.  4,  to  the  point  that  purchaser  with  notice  from  bona  fide  purchaser  with- 
out notice  will   be  protected  against   equities;    Williams   v.   Lord,   75   Va.   390; 
lienninger  v.  lleald,  52  N.  J.  Eq.  431,  29  Atl.  190, — holding  that  grantee  from 
bona  fide  purchaser  stands  in  same  position  as  grantor,  although   affected  with 
notice  at  time  of  grant. 
Right  to  file  cross-bill  after  publication  passed. 

Cited  in  Field  v.  Schieffelin,  7  Johns.  Ch.  250,  11  Am.  Dec.  441,  holding  that 
a  cross-bill   cannot  be   filed   after   publication   passed   in   the  original  suit,   and, 
if  filed  after  publication,  testimony  taken   in  the  cross-cause  cannot  be  used. 
Remedying  defect  in  mortgage. 

Cited  in  Ross  v.  Worthington,  11   Minn.  438,  Gil.  323,  88  Am.  Dec.  95,  hold- 
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ing  tliat  where  mortgage  is  attested  by  one  witness  only,  it  is  in  power  of  court 
to  remedy  defect,  as  against  any  one  acquiring  title  with  notice. 
Bona   fide  iiiciiiiibrance.s. 

Cited  in  Empire  State  Trust  Co.  v.  William  F.  Fisher  &  Co.  67  N.  J.  Eq.  002, 
60  Atl.  940,   3  Ann,   Cas.   393;    First  Nat.  Bank  v.  Farmers'   &   M.  Nat.   Bank, 
171  Ind.  323,  8G  N.  E.  417, — holding  that  mere  execution  of  mortgage  to  secure 
overdue  paper  does  not  constitute  mortgagee  bona  fide  incumbrancer. 
Right  of  a.ssignce  of  equity  to  buy  iu  legal  title. 

Cited   in  Cherry  v.  ^lorton,   S  Grant,   Ch.   402,   holding  that   assignee  of  bond 
for   title   without   notice   of   equities   who   after   notice   obtains   legal    title   does 
nothing  inequitable. 
Protection  of  party  in  possession  as  against  anotlier  having  equal  equity. 

Cited  in  United  States  v.  Detroit  Timber  &  Lumber  Co.  67  C.  C.  A.  1,  131 
Fed.  668;  Maybin  v.  Kirby,  4  Rich.  Eq.  105;  St.  Johnsbury  v.  Morrill,  55  Vt. 
165, — holding  that  where  two  parties  have  equal  equities  in  land,  court  will 
not  turn  party  in  possession  out,  and  put  another  party  in  with  no  better 
right  or  equity. 
Rental  in   deeds  constituting  chain   of  title  as   notice. 

Cited   in   Gaines  v.   Summers,   50   Ark.   322,   7   S.   W.   301,  holding  that  pur- 
chaser   of    lands    takes    them    with    constructive    notice    of    whatever    appears    in 
conveyances  which  constitute  chain  of  title. 
Right  to  production  of  deeds  sustaining  one's  title  to  land. 

Cited  in  note  in  8  E.  R.  C.  726,  on  right  to  production  of  deeds  sustaining 
one's  title  to  land. 

Burden  of  proof  to  show  irregularities  in   title  of  purchaser  of  land   for 
valuable   consideration. 

Cited   in   Manchester  v.  Goeswich,   95   Ark.    582,   130   S.   W.   526,    Iiolding  that 
where  purchase  of  land  is  shown  to  have  been  for  valuable  consideration,  burden 
of  proving  notice  of  irregularities  therein  devolves  on  those  who  attack. 
Xecessity  of  proof  of  notice  of  nonpayment   of  purchase  price   in   action 
against  assignee  of  pui-chaser. 

Cited    in    Stroud   v.   Pace,   35   Ark.    100,   holding   that   allegation    in    vendor's 
bill  to  enforce  his  lien   for   purchase   money  against   assignee   of   his   purchaser, 
that  assignee  had  notice  of  nonpayment  of  purchase  money,  must  be  proved   if 
denied. 
Recital  in  deed  of  paynu-ut  of  purcliase  price  as  evidence. 

Cited  in  Bayliss  v.  Williams,  6  Coldw.  440,  holding  that  as  against  grantor, 
recital  in  deed  of  payment  of  purchase  price  is  evidence  of  such  payment; 
Bugg  v.  Seay,  107  Va.  64S,  122  Am.  St.  Rep.  877,  60  S.  E.  89,  holding  that  re- 
cital in  deed  of  payment  of  purchase  price  is  evidence  against  grantor  but  as 
against  grantee  in  jjrior  deed  is  mere  hearsay. 

Possession    of    mortgage    by    moitgagor    as    raising    presumption    of    pay- 
ment. 

Cited  in  Harrison  v.  New  Jersey  R.  &  Transp.  Co.   19  X.  J.  Eq.  488,  holding 
that  simple  fact  that  mortgage  is   in    possession   of  moitgagor,   does  not  per   se 
rai.se  prcsuiiiittioii  tliat  debt  seemed  by  it  has  l)ccn  paid. 
I'riority  of  liens  or  equities. 

Cited  in  Dickcrson  v.  Carrfill,  76  -Ma.  377,  holding  that  purchasers  at  execu- 
tion sale  take,  as  against  implied  trusts,  only   sucli  title  as  belonged  to  debtor, 
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with   all   I'licumbrances   tliert'on ;    Wilson   v.   Ilolt,   S3   Ala.   528,   3   Am.   St.   Rop. 
768,   3   So.   321,   on   protection   of   bona    lldc   purchaser   for   value   of   legal   title 
to  land  acquired  at  judicial  sale  as  against  secret  equities;    Preston   v.   Mc^Iil- 
lan,  58  Ala.  84,  holding  that  right  to  assert  lien  on  land  purchased  with  trust 
funds  in   favor  of  beneficiary,   is   recognized  as   against   purchaser   from   trustee 
with   notice   actual   or   constructive;    Watkins   v.    Wassell,    15   Ark.   73,   holding 
that  lien  of  judgment  on   land  is  not  displaced  in  favor  of  sul)sequent  liens  or 
contracts  by  mere  delay  of  judgment  creditor  to  sue  out  execution;    Vannice  v. 
Bergen,   10   Iowa,   555,   85   Am.  Dec.  531    (dissenting  opinion),   on   purchaser   at 
judicial    sale    as    taking    title    subject    to    equities;     Evans    v.    McGlasson,    IS 
Iowa,    150,    holding   that    judgment   creditor    who    purchases    at    execution    sale, 
without  notice  of  unrecorded  deed,  takes  best  title;   Parker  v.  Pierce,  16  Iowa, 
227,    holding  tliat   lien   of  judgment  creditor   is  not   entitled   to   preference   over 
prior  equities  of  unrecorded  conveyances;    Harrison  v.  Morton,   83  Md.   456,   35 
Atl.    99,   holding   that   equitable   title    is    only    right   to   go    into   equity   to    have 
legal    estate   conveyed,    and    purcliaser    of    equity    takes    same    subject   to    every 
clog  that  may  lie  on  it,  whether  he  has  notice  or  not;   Shotwell  v.  Harrison,  22 
Mich.   410    (dissenting  opinion)  ;    Summers   v.   Hutson,   48   Ind.   228    (dissenting 
opinion), — on  interference  of  court  of  equity  between  two  persons  having  equal 
equities  where  one  has  obtained  legal  title;   Economy  Sav.  Bank  v.  Gordon,  90 
Md.   486,  48  L.R.A.  63,  45  Atl.  176,  holding  that  where  equities  of  parties  are 
equal,  legal  title  must  prevail;   Fair  v.  Howard,  6  Nev.  304,  holding  that  mort- 
gagee holding  mortgage  to  secure  antecedent  debt  had  better  title  than  person 
who  held  equitable  interest  in  land  under  trust  deed  not  recorded;   Conover  v. 
Beckett,  38  N.  J.  Eq.  384,  holding  that  purchase  at  judicial  sale,  perfected  by 
execution  of  deed  discharges  prior  equities  of  which  purchaser   has  no  notice; 
De  Witt   V.   Van   Sickle,   29   N.   J.   Eq.   209,  holding  that   assignee   of  mortgage 
takes  it  subject  to  all  defenses  existing  against  mortgagee  in  favor  of  mortgagor, 
but   free   from    latent   equities   in    favor   of   third    persons;    Traphagen   v.   Hand, 
36  X.  J.   Eq.   384,  holding  that  where  defendant   in   judgment  which   had  been 
paid   oflf   but   not   canceled   of   record,   bona    fide   negotiated   sale   of   it   as   valid 
judgment  to  bona  fide  purchaser  to  wliom  plaintiff'  assigned  it,  such  judgment 
was  valid  as  against  subseqvient   judgment;    Sheetz  v.   Marks,  2   Pearson    (Pa.) 
302,   13   Phila.  506,  35   Phila.  Leg.  Int.   340,  holding  that  purchaser   at  sale  by 
guardian's   trustee    in    bankruptcy    of   land    purchased    in    guardian's    own    name 
takes  land  subject  to  resulting  trust;   Zorn  v.  Savannah  &  C.  R.  Co.  5  S.  C.  90, 
holding    that    unrecorded    mortgage    takes    precedence    over    subsequent    deed    in 
payment    of    precedent   debt;    Brown    v.    Bigley,   3    Tenn.    Ch.    618,   holding  that 
lawyer's  lien  on  land  for  services  declared  by  order  of  court  is  entitled  to  prior- 
ity   over    lien    of   judgment   creditor    acquired   by    subsequent    decree,    where    bill 
to    enforce    lawyer's    lien    is    filed    before    sale    under    creditor's    decree;    Wasser- 
man  v.  Metzger,  105  Va.  744,  7  L.R.A.  (N.S.)    1019,  54  S.  E.  893,  holding  that 
beneficiary  of  deed   of  tru.st  to   secure  notes  may   procure  setting  aside  of   sale 
made  in  violation  of  trust  as  against  purchaser  at  sale  who  was  party  to  fraud ; 
Downer  v.   South   Royalton   Bank,   39   Vt.  25,  holding  that  assignee  of   chose   in 
action  takes   it   8ul)ject  to  equities   residing   in   tliird   persons  against   assignor: 
John  v.  Larson,  28   Wis.  604,  holding  that  plaintiff"  took  subject  to  defendant's 
rights  where  on    foreclosure  of   mortgage   on   land  of   which   defendant   had   pos- 
session, defendant  forbid  sale,  claiming  to  own  land;    Duggan  v.   London   &.   C. 
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Loan  &  Agency  Co.  18  Ont.  App.  Rep.  305,  holding  that  bank  had  riglit  to  hold 
stock  pledged  by  broker  for  whole  amount  of  loan  although  transfer  contained 
words  "in  trust." 
Xecessity  of  purchaser  investigating-  outstanding  equities. 

Cited   in   Curtis  v.   Blair,  26  Miss.   309,   .')9   Am.   Dec.   257,   holding  that  pur- 
chaser  of   land   is   only   bound   to   investigate   as  to   outstanding  equities   wliere 
circumstances  are  such  as  ought  to  put  him  on  inquiry. 
Concealment  and  acquiescence  as  bar  to  claim  of  title. 

Cited  in   Battery   Park   Bank  v.   Western   Carolina   Bank,   138   N.   C.   467,   50 
S.  E.  848,  holding  that  where  one  knowingly  suffers  another  in  his  presence  to 
purchase  property  in  which  he  has  claim  wliich  he  conceals,  he  will  be  deemed 
to  have  waived  his  claim. 
Kights  of  one  dealing  with  trustees  with  knowledge  of  fraudulent  acts. 

Cited  in  Erie  R.  Co.  v.  Vandcrbilt,  5  Hun,  123,  holding  that  where  trustees 
use  name   of   corporation    in   matters   conducted   for   their    ])rivate   benefit   witli 
knowledge  on  part  of  him  with  wliom  they  are  dealing  it  is  no  defense  in  ac- 
tion brought  by  corporation  for  fraudulent  disposition  of  property. 
Protection  accorded  to  holder  for  value  of  negotiable   instrument. 

Cited  in  Harney  v.  First  Nat.  Bank,  52  N.  J.  Eq.  697,  29  Atl.  221 ;  Gilman  v. 
New  Orleans  &  S.  R.  Co.  72  Ala.  566, — holding  that  it  is  only  holder  for  value, 
not  mere   volunteer,   that   law   protects   against   equities   and   defenses   to   whicii 
negotiable  instrument  would  be  subject  in  hands  of  antecedent  holders. 
Who  is  holder  for  value  of  negotiable  instrument. 

Cited  in  Blum  v.  Loggins,  53  Te.\.  121,  holding  that  note  taken  in  discharge 
of  antecedent  debt,  is  taken  for  valuable  consideration  and  holder  is  bona  lide 
holder;  Adams  v.  Soule,  33  Vt.  538,  holding  that  when  bona  fide  purchaser  of 
negotiable  note  gives  his  own  note  for  price  of  purchase  he  is  to  be  regarded 
as  holder  for  value,  in  conunercial  sense. 
Charging   assignee   of   note   with   defenses   available   to  maker. 

Cited  in  Carnalian  v.  Cainpl)ell,  158  Iiid.  226,  63  N.  E.  384,  holding  that  as- 
signee of  note  which  is  not  by  law  merchant  is  charged  with  such  defenses  as 
maker  may  have. 

Protection  accorded   to  bona   lide  purchaser  of  chattels. 

Cited  in  Wallace  v.  Cohen,  111  N.  C.  103,  15  S.  E.  892;   Woolridge  v.  Thielo, 
55  Ark.  45,  17  S.  W.  340, — holding  that  purchaser  of  goods  in  good  faith,  from 
(iiic  wlio  obtained  them  by  fraud,  will  be  protected  as  bona  fide  purchaser  where 
he  lias  paid  for  them  partly  in  cash  and  partly  by  releasing  existing  debt. 
Notice  to  agent  as  notice  to  principal. 

Cited  in  Watson  v.  Sutro,  86  Cal.  500,  24  Pac.    172,  holding  that  notice  to  an 
agent  is  constructive  notice  to  tlie  principal. 
night  of  guai'antor   (o   know   character  and   extent   of  guaranK'c. 

Cited  in  Walker  v.  Eorbes,  25  Ala.  139,  60  Am.  Dec.  498,  on  the  point  that 
a  guarantor  has  the  right,  when  the  contract  of  guaranty  does  not  determine 
the  character  and  extent  of  his  responsibility,  l)ut  there  are  left  at  the  option 
of  the  creditor,  to  know  in  what  manner  that  option  has  been  exercised,  so  as 
to  enable  him  to  fultil  his  engagement. 
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21   K.  R.  C.  700,  TXD,  C.  &  CO.  v.  EMMERSOX,  L.  R.  12  App.  Cas.  300,  56  L.  J. 
Cli.  X.  S.  9851,  50  L.  T.  X.  S.  778,  36  Week.  Rep.  243,  affirming  the  decision 
of  the  Court  of  Appeal,  reported  in  L.  R.  33  Cli.  Div.  323. 
Discovery  of  (loomncnts. 

Cited  in  note  in  8  E.  R.  C.  72(1,  on  rijjlit  to  production  of  deeds  sustaining 
one's  title  to  lands. 

Distinguislied  in  .Mexhorou-li   v.  Wliitwood   [1897]  2  Q.  15.  Ill,  06  L.  J.  Q.  B. 
X.  S.  037,  76   L.  T.   \.  S.  70."),  45  Week.  Rep.  504,  holding  that  in  an  action  to 
enforce  a   forfeiture  of  a   lease   for  breach  of  covenant  the  court  will  not  grant 
discovery  of  documents  for  the  purpose  of  establishing  the  forfeiture. 
—  Suflicienc.v  of  aflidavit. 

Cited  in  Budden  v.  Wilkinson  [1893]  2  Q.  B.  432,  03  L.  J.  Q.  B.  X^.  S.  32, 
4  Reports,  525,  00  L.  T.  X.  S.  427,  41  Week.  Rep.  657,  holding  that  the  omission 
of  words  to  the  effect  that  the  documents  did  not  tend  to  impeach-  the  case  of  the 
party  holding  them,  did  not  affect  the  sufficiency  of  the  affidavit. 

The  decision  of  the  Court  of  Appeal  was  cited  in  Morris  v.  Edwards,  L.  R. 
15  App.  Cas.  .309,  00  L.  J.  Q.  B.  X.  S.  292,  03  L.  T.  X.  S.  20,  holding  that  an 
ailidavit  of  documents  is  sufficient  even  though  it  does  not  allege  that  the  docu- 
ments did  not  impeach  the  defense;  Atty-Gen.  v.  Xewcastle-upon-Tyne  [1899] 
2  Q.  B.  478,  68  L.  J.  Q.  B.  X\  S.  1012,  48  Week.  Rep.  38,  81  L.  T.  X.  S.  311,  15 
limes  L.  R.  495,  holding  that  an  affidavit  of  documents  was  sufficient  to  support 
an  objection  to  produce  documents  without  the  words  that  they  did  not  impeach 
the  case  of  the  defendant. 
Protection   of  piircliaser   for  value   without   notice. 

Cited  in  note  in  21  E.  R.  C.  748,  on  protection  of  purchaser  for  value  without 
notice. 

21   E.  R.  C.  729,  PILCHER  v.  RAWLIXS,  41  L.  J.  Ch.  X.  S.  485,  L.  R.  7  Ch. 

259,  25  L.  T.  X.  S.  921,  20  Week.  Rep.  281. 
Priority  of  equities. 

Cited  in  notes  in  10  E.  R.  C.  507,  on  legal  title  prevailing  where  equities  are 
equal;    18   E.    R.    C.    528,    on    priority    of   mortgagee    acquiring   legal    estate;    18 
E.  R.  C.  521,  on  priority   I)etween  mortgages. 
liislit  of  mortgagee  to  obtain  possession  of  title  deeds. 

Cited   in  note  in   8  E.   R.  C.  707,  on  right  of  mortgagee  to  obtain  possession 
of  title  deeds. 
Purchaser  for  value  without  notice. 

Cited  in  Duggan  v.  London  &  C.  Loan  &  Agency  Co.  18  Ont.  App.  Rep.  305, 
liolding  that  one  taking  shares  of  stock  not  numbered  or  capable  of  identification, 
and  without  notice  at  the  time  of  advancing  the  money  is  entitled  to  hold  them 
as  against  true  owner. 

Cited  in  note  in  21  E.  R.  C.  719,  723,  727,  on  rights  of  purchaser  for  value 
witliout  notice. 

Cited   in   I'nderhill,   Am.   Ed.   Trusts.   492,   493,  on   following  trust  funds   into 
liands  of  third  parties. 
Legal  mortgagee  as  purchaser  for  value. 

Cited  in  Taylor  v.  London  &  County  Bkg.  Co.   [1901]   2  Ch.  231.  70  L.  J.  Ch. 
X.  S.  477,  49  Week.  Rep.  451,  84  L.  T.  X.  S.  397,  17  Times  L.  R.  413,  holding 
that  a  legal  mortgagee  who  makes  an  advance  without  notice  of  prior  equitable 
title  is  a  purchaser  for  value  without  notice. 
Xotes  on  E.  R.  C— 132. 
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—  Equitable  cncuiubrances  Avith   the   legal   title. 

Cited  in  Muniford  v.  Stohwasser,  L.  R.  18  Eq.  556,  43  L.  J.  Ch.  N.  S.  604, 
30  L.  T.  N.  S.  859,  22  Week.  Rep.  833;  Bailey  v.  Barnes  [1894]  1  Ch.  25,  63 
L.  J.  Ch.  N.  S.  73,  69  L.  T.  N.  S.  542,  42  Week.  Rep.  60,  18  E.  R.  C.  510,— on 
the  title  procured  by  an  equitable  owner  or  incumbrancer  for  value,  witliout 
notice  of  prior  equitable  interests,  who  acquires  the  legal  estate. 

—  Xotice. 

Cited  in  Gray  v.  Fowler,  L.  R.  8  Exch.  249,  42  L.  J.  Exch.  N.  S.  161,  20  L. 
T.  N.  S.  297,  21  Week.  Rep.  916,  on  the  effect  of  omission  from  the  abstract 
of  title,  of  deeds  known  to  the  parties,  as  affecting  notice. 

21  E.  R.  C.  752,  PATMAN  v.  HARLAND,  L.  R.   17   Ch.  Div.  353,  50  L.  J.  Ch. 

NT.  S.  642,  44  L.  T.  N.  S.  728,  29  Week.  Rep.  707. 
Constructive   notice  of  contents   of  title  deeds. 

Cited  in  \\aggoner  v.  Dodson,  96  Tex.  415,  73  S.  W.  517,  holding  that  pur- 
chasers of  land  are  charged  with  notice  of  everything  appearing  on  the  face  of 
their  muniments  of  title;  Carroll  v.  Rogers,  2  N.  B.  Eq.  159,  holding  that  con- 
structive notice  of  a  deed  is  notice  of  what  title  such  deed  would  disclose  on  its 
face;  Bentley  v.  Garnder,  45  App.  Div.  216,  60  N.  Y.  Supp.  1050,  holding  that 
a  mortgage  of  parties  who  have  acquired  title  to  the  mortgaged  premises  under 
a  deed  properly  recorded,  is  chargeable  with  what  that  deed  would  have  disclosed 
as  a  charge  upon  the  land;  Sternbach  v.  Leopold,  50  111.  App.  470,  liolding  that 
the  principal  being  charged  with  constructive  notice  through  his  agent,  is 
charged  with  all  the  knowledge  the  agent  had. 

Cited  in  note  in  21  E.  R.  C.  743,  on  protection  of  purcliasor  for  value  without 
notice. 

Cited  in  Underbill,  Am.  Ed.  Trusts,  400,  407,  on  constructive  notice  to  pur- 
chaser of  trust  property. 

—  Where  purchaser  is  told  they  have  no  reference  to  his  land. 

Cited  in  English  &  S.  Mercantile  Invest.  Trust  v.  Brunton,  62  L.  J.  Q.  B. 
N.  S.  136  [1892]  2  Q.  B.  700,  4  Reports,  58,  67  L.  T.  N.  S.  406,  41  Week.  Rep. 
133,  holding  that  Avhere  the  subsequent  mortgagees  were  given  to  understand 
by  the  mortgagor  that  the  outstanding  incumbrances  did  not  affect  the  security, 
the  mortgagees  were  not  charged  with  constructive  notice  of  restrictive  clauses 
in  the  outstanding  debentures. 
Lessee  as  charged  with  notice  of  lessor's  title. 

Cited  in  Gain.sborough  v.  Watcombe  Terra  Cotta  Co.  54  L.  J.  Ch.  N.  S.  001, 
53  L.  T.  N.  S.  116;  Mogridge  v.  Clapp  [1892]  3  Ch.  382,  61  L.  J.  Ch.  N.  S. 
534,  67  L.  T.  N.  S.  100,  40  Week.  Rep.  663,— holding  that  the  lessee  had  notice 
of  his  lessor's  title;  Littlejohn  v.  Soper^  1  Ont.  L.  Rep.  172;  London,  C.  &  1). 
R,  Co.  V.  Bull,  47  L.  T.  N.  S.  413;  Tritton  v.  Bankart,  56  L.  T.  N.  S.  306,  35 
Week.  Rep.  474;  Spencer  v.  Bailey,  69  L.  T.  N.  S.  179;  Imray  v.  Oakshette 
[1897]  2  Q.  B.  218,  66  L.  J.  Q.  B.  N.  S.  544,  76  L.  T.  N.  S.  632,  45  Week.  Rep. 
681, — holding  that  a  sublessee  had  constructive  notice  of  llic  terms  of  the 
head  lease;  Jones  v.  Lavington  [1903]  ]  K.  B.  25.-?,  72  L.  .1.  K.  B.  N.  S.  98,  88 
L.  T.  N.  S.  223,  51  Week.  Rep.  161,  10  Times  L.  R.  77,  on  same  point. 
Rifjht  to  rely   upon   recitals    in    deed    and    v<'rbal    statements   of    grantor. 

Cited  in  Bcrgstrom  v.  Jolinson,  111  Minn.  247,  126  N.  W.  899,  holding  that 
one  is  not  purchaser  in  good  faitli  where  he  relied  upon  recital  in  deed  and  ver- 
bal statement  of  date  of  expiration  of  permit  to  remove  wood  from  premises. 
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Purchase  with  notice  of  restrictive  covenants. 

Cited  in  De  Gray  v.  Monmoutli  Beach  C'lul)  House  Co.  50  N.  J.  Eq.  329,  24 
Atl.  388,  liolding  that  a  restrictive  covenant  will  bo  enforced  in  equity  against 
subsequent  purclia.sera  witli  notice,  if  not  against  public  policy,  whether  the 
covenant  runs  with  the  land  or  creates  an  easement;  Nottingham  Patent  Brick 
&  Tile  Co.  V.  Butler,  L.  K.  15  Q.  B.  Div.  261,  54  L.  J.  Q.  B.  N.  S.  545,  54 
L.  T.  N.  S.  444,  34  Week.  Rep.  405,  holding  that  a  purchaser  with  notice  of 
restrictive  covenants  is  bound  by  them;  Re  Nisbet  [1905]  1  Ch.  391,  74  L.  J. 
Ch.  N.  S.  310,  53  Week.  Rep.  297,  92  L.  T.  N.  S.  448,  21  Times  L.  R.  261  [1906] 
1  Ch.  386,  75  L.  J.  Ch.  N.  S.  238,  54  Week.  Rep.  286,  94  L.  T.  N.  S.  297,  22 
Times  L.  R.  234,  as  to  the  vendee  being  charged  with  notice  of  restrictive  cove- 
nants placed  on  the  land  by  his  vendor. 

Cited  in  note  in  15  E.  R.  C.  278,  279,  on  necessity  of  purchaser  observing  re- 
strictive stipulations  known  to  him. 
Squatter  obtaining  title  by  ijossession  as  bound  by  restrictive  covenants. 

Cited  in  Re  Nisbet   [190G]   1  Ch.  386,  2  B.  R.  C.  844,  75  L.  J.  Ch.  N.  S.  238, 
54  Week.  Rep.  286,  94  L.  T.  N.   S.   297,   22  Times  L.  R.   234,   holding  that   re- 
strictive covenant  as  to  use  of  land  binds  squatter  who  obtained  title  by   pos- 
session under  statute. 
Violation  of  restrictive  covenant  relative  to  building. 

Cited  in  Koch  v.  Gorruflo,  77  N.  J.  Eq.  172,  140  Am.  St.  Rep.  552,  75  Atl. 
767,  holding  tliat  covenant  to  use  premises  only  for  private  residence,  is  violated 
by  constructing  two  family  dwelling  house,  which  is  occupied  by  two  families. 

21   E.  R.  C.  774,  LE  NEVE  v.  LE  NEVE,  Ambl.  436,  3  Atk.  646,  1  Ves.  Sr.  64, 

2  White  &  T.  Lead.  Cas.  26. 
Who  is  bona  fide  purchaser. 

Cited  in  Dodge  v.  Briggs,  27  Fed.  160,  holding  that  doctrine  of  bona  fide 
purchaser  without  notice  does  not  apply  to  conveyance  made  by  quit  claim 
deeds;  Lash  v.  Hardick,  5  Dill.  505,  Fed.  Cas.  No.  8,097,  holding  that  judgment 
creditors,  as  affects  imrecorded  deeds,  are  in  the  same  position  as  bona  fide 
purchasers  for  value;  Jordan  v.  Pollock,  14  Ga.  145,  holding  that  purchaser 
will  be  considered  one  without  notice  unless  knowledge  is  so  brought  home  to 
him  that  mala  fides  would  mark  transaction,  if  he  afterwards  bought;  Parker 
V.  Randolph,  5  S.  D.  549,  29  L.R.A.  33,  59  N.  W.  722  (dissenting  opinion),  on 
purchaser  under  quit  claim  deed  as   bona  fide  purchaser. 

Rights  of  a  bona  fide  purchaser  for  value. 

Cited  in  Bailey  v.  Timberlake,  74  Ala.  221,  holding  that  a  bona  fide  pur- 
chaser is  entitled  to  protection  against  latent  equities  of  which  he  has  no 
notice;  Price  v.  McDonald,  1  Md.  403,  54  Am.  Dec.  657,  holding  that  equitable 
claim  founded  upon  deed  not  acknowledged,  will  be  enforced  in  equity,  except 
against  bona  fide  purchaser,  Mithout  notice;  Greenleaf  v.  Edes,  2  Minn.  264, 
Gil.  226.  holding  that  deed  duly  executed  passes  title  without  record  as  against 
all  save  bona  fide  purchasers  or  incumbrancers;  Ludlow  v.  Kidd,  3  Ohio,  541,  hold 
ing  that  a  purchase  of  a  leasehold  estate  in  lands  for  valuable  consideration 
may  be  protected  in  equity;  Edmondson  v.  Hays,  1  Overt.  509,  reported  in  full 
in  Cooke  (Tenn.)  163,  5  Am.  Dec.  680,  holding  that  a  purchaser  of  a  legal 
title  for  a  valuable  consideration  w'thout  notice  of  an  outstanding  equity  will 
not  be  affected  by  it,  otherwise  as  to  the  purchaser  of  an  equitable  title: 
Gibbes  v.  Greenville  &  C.  R.  Co.   18  S.  C.  299,   holding  that  purchaser  of  bonds 
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fuiistituting  part  of  assets  of  railroad  company  in  hands  of  receiver,  without 
knowledge  or  notice  of  trust,  is  not  liahle  to  creditors  of  corporation  for  value 
of  bonds;  Smith  v.  Winton,  1  Overt.  230,  3  Am.  Dec.  735,  holding  that  one  who 
has  a  legal  title  to  land  which  he  procured  fairly  and  for  a  bona  fide  con- 
sideration cannot  be  touched  or  affected  in  law  or  equity;  Perkins  v.  Hays, 
Cooke  (Tenn.)  1G3,  5  Am.  Dec.  680,  holding  that  where  a  purchaser  for  valuable 
consideration  without  notice  procures  the  legal  title  his  rights  take  priority 
over  those  of  the  holder  of  an  equitable  interest  only;  Fischer  v.  Lee,  98 
Va.  150,  35  8.  K.  441,  holding  that  proof  of  fraud  of  grantor  is  not  sufTicient 
of  itself  to  avoid  sale  for  value,  but  it  must  appear  that  grantee  had  notice  of 
fraud  or  of  facts  and   circumstances  naturally   calculated  to   excite   suspicion. 

Cited  in  note  in  21  E.  P.  C.  744,  747,  on  protecticm  of  purchaser  for  value 
without  notice. 

Cited  in  1  Beach.  Trusts,  595,  on  trust  arising  from  voluntary  conveyance 
by  trustee. 

—  Xeecssity  of  ])leu<liiig. 

Cited   in   Cunnnings  v.   Coleman,   7   Rich.   Eq.   500,   02   Am.   Dec.   402,   holding 
that  defense  of  bona  lide  purchase,  without  notice  must  be  set  forth  in  plea  or 
answer  with  convenient  certainty. 
]ti<i]its  of  purchaser  or  inorlgagee  with   notice. 

Cited  in  Simpson  v.  ]VIontgomery,  25  Ark.  .■)G5,  DO  Am.  Dec.  228,  holding  that 
t!ie  same  equities  which  a  vendor  with  notice  of  a  mistake  in  the  acknowledg- 
ment of  a  deed  had,  attached  upon  a  reconveyance  to  him  by  a  purchaser  witli- 
out  notice;  Graves  v  Coutant,  31  X".  .1.  Eq.  703,  holding  that  if  person  ])ur- 
chases  land  of  vendee,  with  notice  of  vendor's  equitable  lien  for  purchase  money, 
such  purchaser  will  l)e  charged  with  same  trust  as  vendee;  Norwalk  Nat.  Bank 
V.  Sawj-er,  38  Ohio  St.  339,  holding  that  person  who  takes  mortgage  on  un- 
divided interest  of  partner  in  land  of  firm,  for  individual  debt,  with  notice, 
takes  subject  to  rights  of  firm  creditors. 

Cited  in  2  Devlin,  Deeds,  3d  ed.  1303,  on  purchaser  having  notice  of  trust 
lioldiiig  property  subject  to  the  trust;  1  Beach,  Trusts,  431,  433,  on  constructive 
trust  from  purchase  with  notice. 

—  Protection    of    puiuliaser    witli    notice    from    ijurchaser    without    notice. 
Cited   in    Williams   v.   Lord,   75    Va.    390,   holding  that   jiurcliascr   with    notice 

from   jiurchaser  without   notice   is  protected   in   his  title. 

—  Kquitabh'  estop|teI   affecling  .subsequent   pnrcliaser   with    notice. 

Cited  in  Oliver  v.  Sanborn.  00  Mich.  34(i,  27  X.  \V.  527;  Anderson  v.  Blood, 
152  N.  Y.  285,  57  Am.  St.  Rep.  515,  40  X.  E.  493;  Kline  v.  Orannis,  01  N.  J. 
Eq.  397,  48  Atl.  560:  Anglesey  v.  Colgan,  44  X.  J.  Eq.  203,  14  Atl.  627;  Raritan 
Water  Power  Co.  v.  Weghte,  21  N.  J.  Eq.  463, — holding  that  equitable  estoppel 
will  affect  subsequent  purchaser  to  same  extent  as  his  grantor,  when  he  has 
had  notice  or  when  circumstances  were  such  as  to  ]jut  him  on  iiKpiiry;  Oale  v. 
Morris,  30  N.  J.  Eq.  285,  holding  that  where  mortgage  was  intended  as  nmrt- 
gage  of  fee  but  as  executed,  conveyed  only  estate  for  life,  second  mortgagee 
who  believed  it  was  mortgage  of  fee  cannot  claim  as  against  it. 
ISindin;;  eflecl  upon  pnrchasei-  of  eontents  of  instrtinients  making  up 
chain  of  tide. 

Cited  in  Hayes  v.  Waverly  &  P.  R.  Co.  51  X.  J.  Eq.  345,  27  Atl.  048,  holding 
that  where  restrictive  covenant  is  contained  in  deed  which  constitutes  muniment 
of  title,   law  conclusively   charges  each   subsequent  holder  of  title   with   notice  of 
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it;  Brewer  v.  ]^Tal•sllall,  19  N.  J.  Eq.  537,  97  Am.  Dec.  079,  4  Mor.  Min.  Rop. 
119;  Pane  v.  Abercronihie,  10  Heisk.  161;  Gaston  v.  Dashioll,  55  Tex.  508; 
Jlurwell  V.  Fauher,  21  Gratt.  440;  Witter  v.  Dudley,  42  Ala.  016;  Sliortcr  v. 
Frazer,  64  Ala.  74;  Marks  v.  Cowlos,  61  Ala.  299, — holding  that  purchaser 
is  bound  by  everything  that  appears  on  face  of  deeds  making  up  chain  of  title. 
Assisnability  of  vendor's  licii  for  jinrcliase  money. 

Cited  in  Nevitt  v.  Mc^Iurray,  14  Ont.  App.  Rep.  120,  holding  that  a  vendor's 
lieu  for  the  purchase  money  is  assignable,  even  by  parol ;  Armstrong  v.  Farr, 
11  Ont.  App.  Rep.  180,  on  vendor's  lien  for  purchase  money  being  assignable, 
even  by  parol. 

Rights  of  assignee  of  chose  in  action. 

Cited  in  Duke  v.  Clark,  58  Miss.  465,  liolding  that  assignee  of  chose  in  action 
takes  subject  to  all  equities  to  which  it  was  subject  in  hands  of  assignor. 
What  constittitcs   notice  of  another's   rights. 

Cited  in  Wilson  v.  Holt,  83  Ala.  528,  3  Am.  St.  Rep.  768,  3  So.  321,  holding 
that  doctrine  of  caveat  emptor,  as  applied  to  judicial  sales,  does  no  more  tlian 
cover  those  defects  discoverafcle  by  examination  of  chain  of  title;  Kitchen  x. 
St.  Louis,  K.  C.  &  N.  R.  Co.  69  Mo.  224;  Spenee  v.  Mobile  &  M.  R.  Co.  79  Ala. 
570, — holding  that  on  purchase  of  commercial  paper,  information  or  notice  of 
any  fact  calculated  to  excite  suspicion,  and  which  if  followed  up,  would  lead  to 
discovery  of  latent  equity  is  equivalent  to  actual  notice;  Smith  v.  Gib-son,  15 
Minn.  89,  Gil.  66,  holding  that  mere  going  upon  land  to  fix  fences  is  not  suf- 
licient  to  constitute  notice  to  purcliaser  of  property  of  such  person's  rights; 
Wittkowsky  v.  Gidney,  124  N.  C.  437,  32  S.  E.  731;  Foster  v.  Stallworth,  62 
Ala.  547, — holding  that  whatever  is  sudicient  to  put  party  on  inquiry  is  good 
notice;  Kinsela  v.  Cataract  City  Bank,  18  N.  J.  Eq.  158,  to  the  point  that  what- 
ever is  sufficient  to  put  person  on  inquiry  is  good  notice;  Bohlman  v.  Coffin, 
4  Or.  313;  Carter  v.  Portland,  4  Or.  339, — holding  that  whatever  is  sufficient 
to  direct  attention  of  purchaser  to  prior  rights,  so  as  to  put  him  on  inquiry, 
will  operate  as  notice;  Black  v.  Childs,  14  S.  C.  312;  Clinton  Loan  Asso.  v. 
Merritt,  112  N.  C.  243,  17  S.  E.  296,— holding  that  where  one  has  notice  of 
opposing  claim  he  is  put  on  inquiry  and  is  presumed  to  have  notice  of  every 
fact  which  proper  inquiry  would  have  enabled  him  to  discover;  McParland  v. 
Peters,  87  Neb.  829,  128  N.  W.  523,  holding  that  sufficiency  of  evidence  to  show 
that  purchaser  had  notice  of  prior  unrecorded  deed  depends  upon  circumstances 
of  each  case;  Martel  v.  Somers,  26  Tex.  551,  holding  that  if  purchaser  knew  of 
existence  of  adverse  title,  it  is  not  necessary  to  prove  notice,  and  it  is  im- 
material whether  his  knowledge  came  from  parties  in  interest  or  from  third 
persons;  Traylor  v.  Townsend,  61  Tex.  144,  holding  that  acknowledgment  of 
fraud  need  not  be  proved  if  purchaser  had  means  of  knowing  the  fraud  by  use 
of  reasonable  diligence;  Chapman  v.  Chapman,  91  Va.  397,  50  Am.  St.  Rep. 
846,  21  S.  E.  813,  holding  that  notice  to  one  of  two  trustees  is  notice  to  both  ; 
Shelton  v.  Ficklin,  32  Gratt.  727  (dissenting  opinion),  on  means  of  knowledge 
of  adverse  claims  as  notice  thereof;  Whiting  v.  Gould,  2  W^is.  552,  on  suf- 
ficiency of  notice  of  outstanding  equity  to  affect  purchaser's  title  to  property; 
Wickes  v.  Lake,  25  Wis.  71  (dissenting  opinion),  on  sufficiency  of  proof  of 
knowledge  of  fraud  on  part  of  grantee  of  property,  in  order  to  set  aside  con- 
veyance. 
^Possession    of    himl. 

Cited  in  Smith  v.  Yule,  31  Cal.  180,  89  Am.  Dec.  167,  holding  that  possession 
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of  vendee  with  unrcforded  conveyance,  will  not  give  notice  to  subsequent  pur- 
chaser whose  conveyance  is  first  recorded,  unless  such  possession  is  open, 
notorious  and  exclusive;  Eylar  v.  Eylar,  GO  Tex.  315;  Bloomer  v.  Henderson, 
8  !Mich.  305,  77  Am.  Dec.  453, — holding  that  possession  of  land  by  grantor  is  no 
notice  of  any  right  in  him,  to  one  who  acquires  interest  in  land  on  faith  of  hia 
recorded  conveyance;  Groflf  v.  State  Bank,  50  Minn.  234,  30  Am.  St.  Rep.  640, 
52  N.  W.  G51,  holding  that  possession  by  a  grantor  is  notice  to  third  persons  of 
his  rights;  Ferrin  v.  Errol,  59  N.  H.  234,  holding  that  possession  and  occupa- 
tion of  land  is  constructive  notice  that  such  possession  is  under  claim  of  title; 
Losey  v.  Simpson,  11  N.  J.  Eq.  24G,  holding  that  possession  is  notice  only  of 
legal  or  equitable  interest  which  party  in  possession  claims  in  land;  Johns  v. 
Norris,  27  N.  J.  Eq.  485,  holding  that  actual  possession  by  cestui  que  trust  is 
constructive  notice  to  purchaser,  to  put  him  upon  inquiry;  Coleman  v.  Barklew, 
27  N.  .T.  L.  357,  holding  that  possession  of  land  may  be  notice  of  right  or 
ciaiiu  of  occupant  as  against  purchaser;  Ranney  v.  Hardy,  43  Ohio  St.  157,  1 
N.  E.  523,  holding  that  mortgagee  and  his  assignee  must  take  notice  of  interests 
of  person  in  possession  of  land  at  time  of  execution  of  mortgage;  Smith  v, 
^liller,  63  Tex.  72,  holding  that  tenant  in  possession  luider  vendor  cannot 
cliarge  purcliaser  with  notice  of  anj'^  right  in  him  inconsistent  witli  his  tenancy; 
Ellison  v.  Torpin,  44  W.  Va.  414,  30  S.  E.  183,  holding  that  actual  possession 
of  land  is  notice  to  purchasers  of  right  of  person  in  possession;  Moore  v.  Bank 
of  British  N.  A.  15  Grant,  Ch.  (U.  C.)  308,  holding  that  possession  of  property 
by  party  having  unregistered  deed  is  sufficient  constructive  notice  as  against 
subsequent  conveyance. 

—  Constructive  notice. 

Cited  in  Lehman  v.  Collins,  69  Ala.  127,  holding  that  registration  of  deed 
operates  as  notice  only  of  rights  derived  from  grantor,  and  not  as  notice  of 
claims  derived  from  others,  not  parties  to  deed;  Taylor  v.  Agricultural  &  M. 
Asso.  68  Ala.  229,  holding  that  notice  of  mortgage  as  recorded,  although  de- 
fective operates  to  prevent  claim  of  bona  fide  purchaser  without  notice;  Masich 
V.  Shearer,  49  Ala.  226,  holding  that  where  purchaser  is  in  possession  of  land 
under  deed  which  has  not  been  recorded,  but  which  shows  by  recitals,  that 
purchase  money  was  not  paid  at  time  it  was  executed,  subpurchaser  from  him 
is  ciiai-geable  with  notice  of  vendor's  lien;  Stephens  v.  Anthony,  37  Ark.  571, 
holding  that  when  it  appears  upon  face  of  deed  that  land  was  sold  on  time, 
and  notes  were  given  for  purchase  money,  vendor's  lien  will  pass  to  assignee  of 
notes;  and  subsequent  purchaser  of  land  is  chargeable  with  notice  of  lien; 
Powers  v.  Perry,  12  Cal.  App.  77,  106  Pac.  595,  holding  that  "constructive 
notice"  is  knowledge  of  such  facts  that  party  possessing  such  knowledge  is 
conclusively  presumed  to  know  other  things  besides  facts  which  are  proved  to 
have  come  to  his  knowledge;  Watson  v.  Sutro,  86  Cal.  500,  24  Pac.  172,  holding 
tiiat  purchaser  must  be  held  to  have  notice  of  everything  which  appears  on  face 
of  deeds  under  which  lu;  buys;  Ulrich  v.  Drischell,  88  Ind.  354,  holding  that 
purcliaser  who  buys  after  rendition  of  final  decree  is  chargeable  with  notice  of 
its  force  and  elTect;  McNeil  v.  Jordan,  28  Kan.  7;  Rowe  v.  Ream,  105  Pa.  543. 
14  W.  N.  C.  293,  14  Pittsb.  L.  J.  N.  S.  418,  41  Phila.  Leg.  Int.  136,— holding 
that  actual  visible  possession  of  land,  is  constructive  notice  to  purchasers  of 
occupant's  title,  unless  he  has  put  on  record  title  inconsistent  with  his  pos- 
session; Florance  v.  Morien,  98  Va.  26,  34  S.  E.  890;  Parker  v.  Banks,  79  N.  C. 
480, — holding  that  registration  of  mortgage  is  notice  to  all  purchasers  from 
mortgagor   sul)seq\i('nt  to   sucli    registration;    George   v.    Wood,   9    Allen,    80,   83 
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Am.  Dec.  741,  holding;  tliat  record  of  conveyance  of  part  of  morti;aged  premises 
is  not  notice  to  mortgagee  of  right  to  exemption  from  contribution  to  payment 
of  mortgage,  upon  release  )jy  mortgagee  of  part  of  premises  from  mortgage; 
Simmons  v.  Fuller,  17  Minn.  485,  Gil.  462,  holding  that  record  of  mortgage 
which  by  mistake  did  not  describe  property  intended  was  not  notice  to  sub- 
sequent purchaser  of  property  intended  to  be  mortgaged;  Dutton  v.  McReynolds, 
31  Minn.  66,  16  N.  W.  468,  holding  that  record,  of  conveyance  is  not  notice  of 
any  other  unrecorded  title,  which  he  may  have  subsequently  acquired;  Gaston 
V.  ]\Icrriam,  33  Minn.  271,  22  N.  W.  614,  holding  tliat  deed,  with  recitals  con- 
stitutes notice  to  purchaser;  Burke  v.  Beveridge,  15  Minn.  205,  Gil.  100,  hold- 
ing that  record  of  deed  and  mortgage  of  land  to  which  parties  had  no  title  is 
not  notice  to  one  who  subsequently  buys  from  grantor  who  had  then  obtained 
title;  Woods  v.  Garnett,  72  Miss,  78,  16  So.  390,  holding  that  one  who  buys 
an  estate  cannot  invoke  the  protection  of  the  registry  act  as  against  a  deed 
recorded,  but  improperly  acknowledged,  at  the  time  of  his  purchase;  Stewart 
v.  :Matheny,  66  Miss.  21,  14  Am.  St.  Rep.  538,  5  So.  387,  holding  tliat  purchaser 
of  land  is  conclusively  presumed  to  know  what  appears  on  face  of  title  papers 
under  which  he  claims;  Brooks  v.  Eskins,  24  Mo.  App.  296,  holding  that  whore 
copy  of  will  devising  lands  was  duly  recorded,  recording  of  will  was  construc- 
tive notice  of  it  to  subsequent  purchaser;  Kellogg  v.  Randolph,  71  N.  J.  Eq. 
127,  63  Atl.  753,  on  the  point  that  a  purchaser  is  not  bound  by  the  record  of  a 
convej'ance  which  fails  to  disclose  or  specify  the  property  granted;  Longley  v. 
Sperry,  72  N.  J.  Eq.  537,  66  Atl.  1062,  holding  that  record  of  chattel  mortgage 
assignments,  not  properly  acknowledged,  and,  therefore,  not  entitled  to  record, 
did  not  operate  as  constructive  notice  to  subsequent  mortgagee;  Bingham  v. 
Kirkland,  34  N.  J.  Eq.  229,  holding  that  where  one  who  has  no  title  makes 
mortgage,  which  is  recorded,  and  subsequently  acquires  title,  subsequent  pur- 
chaser is  not  chargeable,  under  registry  acts,  with  constructive  notice  of  mort- 
gage; McCrea  v.  Newman,  46  N.  J.  Eq.  473,  19  Atl.  198,  holding  that  recital 
in  deed  as  to  existing  mortgages  is  suflicient  to  put  purchaser  on  inquiry; 
H.  C.  Tack  Co.  v.  Ayers,  56  N.  J.  Eq.  56,  38  Atl.  194,  holding  that  chain  of 
title  to  land  showing  title  in  father,  and  devise  by  him  to  three  sons  as  tenants 
in  common,  and  release  deeds  from  two  of  sons  to  third  person,  conveying  tlieir 
title  in  a  divided  one-third  of  the  land  is  not  sufficient  to  charge  purchaser  with 
notice  that  land  had  been  partitioned  among  sons  by  mortgage  release  deeds; 
Spielmann  v.  Kliest,  36  N.  J.  Eq.  199,  holding  that  registration  of  instrument  not 
required  by  law  to  be  recorded,  is  no  notice;  Hoy  v.  Bramhall,  19  N.  J.  Eq.  563, 
97  Am.  Dec.  687,  holding  that  recording  of  second  deed  or  mortgage  will  not 
operate  as  constructive  notice  to  prior  mortgagee;  Tarbell  v.  West,  86  N.  Y. 
280,  holding  that  registry  of  conveyance  of  equitable  title,  is  not  notice  to  pur- 
chaser of  legal  title  from  person  who  appears  by  record  to  be  real  owner;  Todd 
v.  Outlaw,  79  N.  C.  235,  holding  that  registration  of  mortgage  executed  with- 
out the  state,  execution  of  which  was  not  proved  according  to  law,  does  not 
pass  title  and  is  not  constructive  notice  to  subsequent  purchaser;  ^liddletown 
V.  Newport,  16  R.  I.  319,  1  L.R.A.  191,  15  Atl.  800,  holding  that  purchaser  is 
bound  by  conditions  contained  in  instruments  constituting  lien  of  title;  Blanch- 
ard  V.  Morey,  56  Vt.  170,  holding  that  purchaser  with  notice  of  deed  is  bound 
by  all  its  contents;  Hudson's  Bay  Co.  v.  Kearns,  3  B.  C.  330,  holding  that  one 
taking  title  without  inquiry  as  to  title  deeds,  will  be  deemed  to  have  had  con- 
structive notice  of  existence  of  equitable  mortgage  made  upon  deposit  of  title 
deeds;    Atkins    v.   Coy,   5    B.    C.    6,    as   to   whether    record   of    document   of    titlo 
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under  sections  50   and   32    of  Mineral  act  constitutes  notice  of  it  to  subsequent 
purchaser. 

—  Lis  pendens. 

Cited  in  Boiling  v.  Carter,  9  Ala.  921,  holding  that  pendency  of  suit  hy 
mortgagor  of  slave  against  mortgagee  for  foreclosure,  is  sufficient  notice  to  one 
who  takes  mortgage  pendente  lite;  Whitfield  v.  Riddle,  78  Ala.  99,  holding  that 
lis  pendens  is  constructive  notice,  only  while  suit  is  pending,  and  not  after  its 
termination :  Bigelow  v.  Stringfellow,  25  Fla.  366,  5  So.  816,  holding  that 
doctrine  of  lis  pendens  does  not  apply  to  person  who  purchased  land  from  one 
who  was  afterwards  made  party  to  action  pending  when  sale  was  made;  Toler- 
ton  V.  Williard,  30  Ohio  St.  579,  on  lis  pendens  as  notice;  Bybee  v.  Summers, 
4  Or.  354,  holding  that  suspension  of  proceeding  in  partition  for  five  years 
would  be  unreasonable  delay  and  lis  pendens  would  cease  to  bind  subsequent 
purchaser;  Hook  v.  Hook,  15  Phila.  631,  38  Phila.  Leg.  Int.  216,  holding  that 
a  purchaser  in  good  faith  of  land  is  not  affected  by  the  pendency  of  a  suit  that 
has  not  been  diligently  prosecuted;  ]\Iann  v.  Roberts,  11  Lea,  57,  holding  that 
laches  that  will  defeat  lis  pendens  as  against  innocent  person  must  be  deter- 
mined by  circumstances  of  particular  case;  Roberts  v.  Francis,  2  Heisk.  127; 
Badger  v.  Daniel,  77  N.  C.  251;  Arrington  v.  Arrington,  114  N.  C.  151,  19 
S.  E.  351, — holding  that  where  designation  of  land  in  pleadings  is  so  definite 
that  any  one  by  reading  it  can  learn  therebj'  what  property  is  intended  to  be 
jnade  subject  of  ligitation,  it  is  sufficient  to  constitute  lis  pendens;  Holbrook 
V.  New  Jersey  Zinc  Co.  57  N.  Y.  616,  holding  that  pendency  of  action  in  another 
state  to  determine  title  to  corporate  stock  is  not  constructive  notice  to  pur- 
chaser in  this  state  in  title  of  his  assignor:  Carr  v.  Fearington,  63  N.  C.  560, 
holding  that  assignee  in  bankruptcy  takes  subject  to  bill  and  lis  pendens  filed 
against  bankrupt's  land  for  fraud;  Morris  v.  Dovey,  36  Phila.  Leg.  Int.  382, 
holding  that  pending  litigation  afl'ects  right  of  either  party  to  alienate  the 
property  in  controversy;  Thorpe  v.  Dunlap,  4  Heisk.  674,  holding  that  pendency 
of  prior  suit,  duly  prosecuted  and  not  collusive,  against  same  person  to  reach 
same  property,  is  constructive  notice  to  purchaser  of  property  under  later  suit, 
and  lis  pendens  runs  from  service  of  subpoena  after  filing  bill;  Armstrong  v. 
Broom,  5  Utah,  176,  13  Pac.  364,  on  lis  pendens  as  constructive  notice;  Nelson 
&  Ft.  Sheppard  R.  Co.  v.  Jerry,  5  B.  C.  396;  :Manson  v.  Howison,  4  B.  C.  404,— 
to  the  point  that  lis  pendens  affects  person  only  who  purciiases  from  party 
during  pendency  of  suit. 

—  Kxcuse  for  making  inquii'y. 

Cited  in  Rhodes  v.  Outcalt,  48  Mo.  367  :  Newman  v.  Samuels,  17  Towa,  528 : 
Wilson  V.  Williams,  25  Te.\.  54, — holding  that  where  circumstances  are  such  as 
to  put  interested  upon  inquiry,  he  may  show  existence  of  other  attendant 
circumstances  of  nature  to  satisfy  mind  that  further   inquiry  was  unnecessary. 

— Effect  of  failure  to  make  inquiry. 

Cited  in  Hickman  v.  Green,  123  Mo.  165,  29  L.R.A.  39,  22  S.  W.  445   (dissent- 
ing opinion),  on  effect  of  failure  of  purchaser  to  make  inquiry   where  he  is  in 
possession  of  facts  demanding  investigation. 
Purchaser  with  notice  as  mala  fide  purchaser. 

Cited  in  Brissell  v.  Knapp,  155  Fed.  809,  holding  that  act  of  person  in  securing 
legal  title  to  stock,  when  he  knew  it  belonged  to  another  was  fraudulent;  Wim- 
bish  v.  Montgomery  Mut.  Bldg.  &  L.  Asso.  69  Ala.  575;  Holmes  v.  Stout,  10 
N.  J.   Eq.   419;    Corry  v.   Ca.xton,   4   IVmii.    140;    Morgan   v.   Elam,  4    Yerg.   375; 
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Mitchell  V.  Peters,  18  Iowa,  110, — lioldiiifj  that  purcliaser  who  takes  estate  after 
notice  of  prior  equitable  riglit,  makes  liiinsilf  mala  fide  purchaser;  Scott  v. 
Reed,  .33  ]\liiin.  341,  23  K.  W.  4(53,  holding?  that  one  who  procures  deed  of  laud 
to  defeat  uurect)rded  deed  is  liable  to  {rrautee  in  unrecorded  deed,  if  he  sells 
laud  to  innocent  purcliaser  whose  title  is  protected  by  record. 
—  Purchase  of  land  contrat-t. 

Cited  in  Wenz  v.  Pastene,  209  Mass.  3.50,  —  L.R.A.(N.S.)  — ,  05  N.  E.  703, 
holding  tiuxt  under  statute  one  who  enters  into  land  contract  for  purchase  of 
land  but  who  before  paying  purchase  price  has  notice  of  outstanding  lease, 
takes  subject  thereto;  Converse  v.  Blumrich,  14  Mich.  108,  90  Am.  Dec.  230, 
holding  tluit  one  buying  riglits  of  vendor  in  land  contract  with  knowledge  of 
equities  of  vendee  buys  subject  to  them. 

Notice  of  prior  unrecorded   instrument  as  affecting  operation  of  record- 
ing acts. 

Referred  to  as  a  leading  case  in  Dixon  v.  Doe,  1  Sniedes  &  M.  70,  holding  that 
notice  is  equivalent  to  registration  as  against  all  persons;  Shotwell  v.  Harrison. 
22  Mich.  410  (dissenting  opinion),  on  the  effect  of  notice  upon  the  validity  of 
an  imrecorded  deed,  and  the  right  to  attack  its  priority. 

Cited  in  Frencli  v.  Gray,  2  Corni.  92  (dissenting  opinion),  on  eflfect  of  rec- 
ord of  deed  to  subsequent  grantee  who  has  notice  of  existence  of  unrecorded 
deed  to  another;  Hume  v.  Riggs,  12  App.  D.  C.  355,  on  the  equitable  doctrine 
of  priority  because  of  notice;  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S. 
417,  35  L.  ed.  10(i3,  12  Sup.  Ct.  Rep.  239,  on  the  doctrine  of  implied  and  con- 
structive notice;  Grindley  v.  Blakie,  19  N.  S.  27  (dissenting  opinion),  on  no- 
tice of  prior  unrecorded  instrument  as  preventing  the  operation  of  the  record- 
ing acts:  Hardy  v.  Harbin,  4  Sawy.  536,  Fed.  Cas.  No.  6,060;  Scott  v.  Houpt, 
73  Ark.  78,  83  S.  W.  1057  (dissenting  opinion)  ;  Porter  v.  Sevey,  43  Me. 
519;  Moore  v.  Collins,  14  N.  C.  (3  Dev.  L.)  126  (dissenting  opinion); 
Fleming  v.  Burgin,  37  N.  C.  (2  Ired.  Eq.)  584, — on  notice  of  a  prior  unre- 
corded deed  as  affecting  the  operation  of  the  recording  acts;  Hull  v.  Diehl, 
21  Mont.  71,  52  Pac.  782;  Sheldon  v.  Powell,  31  Mont.  249,  107  Am.  St. 
Rep.  429,  78  Pac.  491, — on  the  priority  of  an  unrecorded  deed  because  of 
notice;  M'Mechan  v.  GriflRng,  3  Pick.  149,  15  Am.  Dec.  198;  Musgrove  v.  Bonser. 
5  Or.  313,  20  Am.  Rep.  737;  Claiborne  v.  Holmes,  51  ]Miss.  146, — holding  that  if 
the  holder  of  a  recorded  deed  has  notice  of  a  prior  unrecorded  one  he  takes  sub- 
ject to  the  first;  Jackson  ex  dem.  Gilbert  v.  Burgott,  10  Johns.  457,  6  Am.  Dec. 
349,  holding  that  a  subsequent  purchaser  with  notice  of  the  prior  unrecorded 
deed,  will  be  postponed  to  that  deed;  Westerly  Sav.  Bank  v.  Stillman  Mfg.  Co. 
16  R.  I.  497,  17  Atl.  918,  holding  that  a  deed,  unacknowledged  and  unrecorded, 
is  valid  as  to  other  parties  having  actual  notice  of  it,  the  same  as  if  recorded: 
Warnock  v.  Wightnum,  1  Brev.  331,  holding  that  a  purchaser  having  actual 
notice  of  a  prior  conveyance,  is  bound  by  it  although  his  conveyance  is  first 
recorded;  Corry  v.  Caxton,  4  Binn,  140,  holding  that  a  second  recorded  convey- 
ance shall  not  prevail  against  prior  unrecorded  one,  where  tiiere  was  actual 
notice  to  the  holder  of  the  second;  Ricks  v.  Doe,  2  Blackf.  346,  holding  that  a 
subsequent  conveyance  first  recorded,  will  not  prevail  over  a  prior  one,  not 
recorded  until  after  the  time  prescribed  by  law,  where  the  subsequent  purchaser 
has  notice  of  the  prior  one;  Smith  v.  Cottrell,  94  Ind.  379,  holding  that  a  party 
who  buys  with  knowledge  of  a  prior  right  is  not  a  purchaser  in  good  faith: 
Byers  v.  Engles,  16  Ark.  543;  Morton  v.  Robards,  4  Dana.  258, — holding  that  an 
unrecorded  deed   is   valid   as  against  a   judgment  creditor   with   notice   so   as   to 


21  E.  R.  C.  774]      NOTES  OX  ENGLISH  RULING  CASES.  210G 

preserve  the  superiority  of  the  deed ;  !Mead  v.  New  York,  H.  &  N.  R.  Co.  45 
Conn.  399,  holding  same  as  to  an  unrecorded  mortgage;  Givens  v.  Branford,  2 
M'Cord,  L.  1.52,  13  Am.  Dec.  702,  holding  that  an  imreeorded  marriage  settlement 
will  take  priority  over  the  claims  of  a  creditor  with  notice  of  it;  Union  Nat. 
Bank  v.  Oium,  3  N.  D.  193,  44  Am.  St.  Rep.  533,  54  ]Sr.  W.  1034,  holding  that 
registration  law  affords  no  protection  to  purchaser  who  takes  with  notice  of 
unrecorded  instrument;  Westerly  Sav.  Bank  v.  Stillman  Mfg.  Co.  10  R.  I.  497, 
17  Atl.  918,  holding  tliat  deed  acknowledged  and  unrecorded,  but  valid  between 
parties  to  it,  will  be  deemed  valid  as  to  parties  having  actual  notice  of  it,  under 
statute;  Cliapman  v.  Edwards,  16  B.  C.  334,  holding  that  fact  that  deed  was 
registered  first  will  not  give  it  precedence  where  grantee  had  knowledge  of  prior 
unregistered  deed;  Parks  v.  Ingraham,  19  N.  B.  195,  holding  that  only  effect  of 
notice  of  previous  unregistered  instrument,  is  to  entitle  party  claiming  under  it 
to  relief  in  equity. 

Cited  in  3  Devlin,  Deeds,  3d  ed.  2646,  on  ineffectiveness  of  registration  where 
purchaser  knew  of  prior  unregistered  deed;  2  Devlin,  Deeds,  3d  ed.  1343,  on 
rights  of  subsequent  purchaser  having  notice  of  prior  unrecorded  deed;  2  Devlin, 
Deeds,  3d  ed.  1136,  on  effect  of  notice  of  purchaser  of  prior  unrecorded  deed. 

Distinguished  in  Taylor  v.  Heriot,  4  Desauss.  Eq.  227,  holding  that  a  marriage 
settlement  which  the  statute  required  to  be  registered  within  three  months,  was 
void  as  to  creditors  if  not  filed  within  the  three  months,  although  lilod  later  and 
before  the  debts  were  contracted. 
—  As  to  mortgages. 

Cited  in  Neal  v.  Kerrs.  4  Ga.  161,  holding  that  a  junior  mortgagee  with 
notice  of  a  prior  mortgage  gains  no  priority  by  having  his  mortgage  first 
recorded;  Johnston  v.  Canby,  29  Md.  211,  holding  that  a  subsequent  incum- 
l)rancer  chargeable  with  actual  notice  of  a  pre-existing  imperfect  mortgage,  will 
in  equity  be  postponed  to  it;  Fowler  v.  Merrill,  11  How.  375,  13  L.  ed.  736,  holding 
that  a  mortgage  was  valid  as  against  a  subsequent  purchaser  with  notice;  Ohio 
L.  his.  &  T.  Co.  V.  Ross,  2  ]\Id.  Ch.  25,  holding  that  a  purchaser  witli  notice  of  a 
prior  unrecorded  mortgage  cannot  avail  himself  of  his  purchase  as  against  the 
mortgage;  Burke  v.  Allen,  3  Yeates,  351,  holding  that  a  prior  unrecorded  mort- 
gage is  valid  as  against  subsequent  purchasers  or  incumbrancers  with  actual 
notice  of  it;  Murphy  v.  Nathans,  46  Pa.  508,  21  Phila.  Leg.  Int.  276,  holding 
that  where  a  mother  purchased  land  for  her  daughter,  which  land  was  subject 
to  a  lien  of  an  unrecorded  mortgage  of  which  the  daughter  knew,  the  mother  was 
not  a  bona  fide  purchaser  without  notice;  Newman  v.  Chapman,  2  Rand.  Va. 
93,  14  Am.  Dec.  766,  holding  that  a  subsequent  purchaser  will  be  affected  with 
notice  of  a  prior  unrecorded  mortgage,  if  he  has  actual  notice  of  the  existence 
of  such  mortgage,  actual  or  constructive;  Gooding  v.  Riley,  50  N.  II.  400,  hold- 
ing that  a  chattel  mortgage,  unrecorded,  is  valid  as  against  a  subsequent  one 
having  notice  of  the  first;  King  v.  Kuhn,  4  Manitoba  L.  Rep.  413,  holding  that 
a  purchaser  of  oxen  took  them  subject  to  an  unliled  chattel  mortgage  where  he 
had  actual  notice  of  it. 

Distinguished   in   Roff   v.   Krecker,   8   ^lanitoba   L.   Rep.   230,   holding   that   a 
second   chattel  mortgage  made   in  good   faith   and   for   a  valuable  consideration 
takes  priority  over  a  prior  one  unfiled,  even  though  second  mortgagee  has  actual 
notice  of  the  first. 
^As   bctwoon  jiulgnicnt   orrditors  and  others. 

Cited  in  Pfoaff  v.  .lone  s,  50  Md.  263,  on  the  priority  of  an  unrecorded  mort- 
gage   over    a    subsequent    judgment    witli    notice;     l']vans-Snider-Buel,    58    L.R.A. 
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900,  44  C.  C.  A.  494,  ]05  Fed.  20.3,  holding  that  a  judgment  by  default  against 
a  debtor  in  an  attacliinent  suit  does  not  establish  tlie  lien  against  a  mortgage 
validated  by  a  subsequent  recording  statute;  ^McLaughlin  v.  Shepherd,  32  Me. 
143,  52  Am.  Dec.  646,  holding  that  an  unrecorded  bond  will  be  operative  as 
against  an  attaching  creditor  who  had  express  or  implied  knowledge  of  it; 
Dyer  v.  Thorstad,  35  Minn.  534,  29  N.  W.  345,  on  the  effect  of  notice  of  an 
unrecorded  conditional  sale  contract,  upon  the  rights  of  attaching  creditors; 
Lamberton  v.  Merchant's  Nat.  Bank,  24  Minn.  281 ;  Walker  v.  Gilbert,  Freeni. 
Ch.  (]\liss.)  85, — holding  that  as  against  a  subsequent  judgment  creditor  with 
notice,  an  unrecorded  deed  is  valid  the  same  as  though  recorded;  Lament  v. 
Cheshire,  65  N.  Y.  30,  on  the  effect  on  tlie  rights  of  a  plaintiff  of  knowledge  of 
the  other's  rights  through  unrecorded  deed,  in  filing  notice  of  lis  pendens; 
Bfitton's  Appeal,  45  Pa.  172,  20  Phila.  Leg.  Int.  172,  holding  that  an  unrecorded 
purchase  money  mortgage  was  entitled  to  priority  over  a  subsequent  judgment 
where  the  judgment  creditors  had  actual  knowledge  of  the  mortgage;  Bank  of 
North  America  v.  Fitzsimmons,  3  Binn.  342,  on  the  mala  fides  of  the  second 
judgment  creditor  as  affecting  the  operation  of  the  recording  acts;  Bank  of 
.Montreal  v.  Baker,  9  Grant,  Ch.  (U.  C.)  298,  holding  that  registered  judgment 
creditor  having  notice  of  unregistered  deed  before  judgment  was  registered  is 
bound  tiiereby. 

Distinguished  in  Schwinger  v.  Hickok,  53  N.  Y.  280,  holding  that  a  purchaser 
upon  a  sale  under  a  void  execution  who  has  paid  the  purchase  money  in  good 
faith  without  knowledge  of  the  invalidity  of  the  process,  can  maintain  an  action 
to  recover  it  against  the  one  who  knew  the  sale  to  be  invalid. 

—  Stiflipieiicy  of  notice. 

Cited  in  Jordan  v.  Pollock,  14  Ga.  145;  Vaughn  v.  Tracy,  22  Mo.  415, — on  the 
sufficiency  of  notice  to  give  unrecorded  deed  priority  over  a  recorded  one;  Hall 
V.  Livingston,  3  Del.  Ch.  348,  holding  that  in  order  that  a  subsequent  recorded 
deed  be  postponed  to  a  prior  unrecorded  one,  the  purchaser  must  have  such 
notice  as  to  make  it  bad  faith  to  take  priority;  Doyle  v.  Teas,  5  111.  202,  hold- 
ing that  such  notice  to  a  subsequent  purchaser,  of  a  prior  unrecorded  deed,  as 
will  make  him  guilty  of  fraud  in  making  the  purchase,  will  postpone  him  to 
the  prior  unrecorded  one;  Manners  v.  New,  8  E.  R.  C.  682,  L.  R.  29  Ch.  Div. 
725,  54  L.  J.  Ch.  N.  S.  909,  53  L.  T.  N.  S.  84,  holding  that  where  the  mortgagee 
asked  his  solicitor  for  the  title  deeds  and  they  were  withheld  on  some  reason- 
able excuse,  he  did  not  lose  priority  as  against  a  subsequent  equitable  mortgage. 

—  As  affected  by  lai)se  of  time. 

Cited  in  Passumpsic  Sav.  Bank  v.  Buck,  71  Vt.  190,  44  Atl.  93,  holding  that 
a  mere  lapse  of  time  after  tiie  notice  makes  no  difference  in  the  effect  of  the 
notice  as  against  a  prior  registered  instrument. 
Notice  of  prior  unregistered  equitable  title. 

Cited  in  Hardy  v.  Harbin,  1  Sawy.  194,  Fed.  Cas.  No.  6,059,  holding  that  a 
purchaser  of  real  estate  will  be  chargeable  with  all  equities  of  which  he  has 
notice;  Almy  v.  Wilbur,  2  Woodb.  &  M.  371,  Fed.  Cas.  No.  256,  holding  that  an 
equitable  mortgage  of  personalty  was  valid  as  against  parties  having  notice  of 
it;  Graves  v.  Coutant,  31  N.  J.  Eq.  763,  holding  that  if  a  person  purchases  land 
of  a  vendee  with  notice  of  the  vendor's  equitable  lien  for  purchase  money,  the 
purchaser  is  subject  to  the  same  charge;  Jaques  v.  Weeks,  7  Watts,  261,  hold- 
ing tliat  if  a  purchaser  have  knowledge  of  a  deed  operating  as  a  mortgage, 
unrecorded,  he  is  in  equity  bound  tlie  same  as  the  person  of  wliom  he  pur- 
chased;  M'Chmg  V.  Hughes,   5  Rand.    (Va.)    453,  on  the  notice  of  tlie  equities 
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of  a  prior  locator  as  afl'octing  the  title  of  the  second,  who  has  secured  the 
patent  to  the  land;  Rose  v.  Peterkin,  13  Can.  S.  C.  677,  holdino  that  the  re<i;istrv 
acts  do  not  apply  where  the  liolder  of  the  registered  instrument  has  notice  of 
the  prior  equitable  lien;  Hudson's  Ray  Co.  v.  Kearns,  3  R.  C.  330,  on  the  elTect 
of  mala  fides  in  recording  a  prior  deed;  Cogswell  v.  Graham,  Russell  (X.  S.) 
33,  holding  that  one  who  purchases  an  estate  for  a  valuable  consideration  after 
notice  of  a  prior  equitable  right  makes  himself  a  mala  fide  purchaser,  and  by 
getting  the  legal  estate  cannot  defeat  the  equitable. 
N^oticc  lo  agent  as  notice  to  tlie  principal, 

•    Referred  to  as  a  leading  case  in  Union  Rank  v.  Call,  .5  Fla.  400,  holding  that 
notice  to  the  agent  is  notice  to  the  principal;   Meehan  v.  Williams,  48  Pa.  23S. 

22  Phila.  Leg.  Int.  164,  holding  that  the  principal  is  not  aflfected  by  notice  to 
the  agent  unless  it  was  acquired  in  the  transaction  of  purchase. 

Cited  in  Connecticut  General  L.  Ins.  Co.  v.  Rurnstine,  131  U.  S.  CLIII,  24 
L.  ed.  706,  holding  that  notice  to  an  agent  is  notice  to  the  principal;  May  v. 
Le  Claire,  11  Wall.  217,  20  L.  ed.  50,  holding  that  knowledge  of  counsel  in 
particular  transaction  is  notice  to  his  client;  Lucas  v.  Rank  of  Darien,  2  Stew. 
(Ala.)  280,  on  notice  to  the  agent  as  notice  to  the  principal:  Sniytli  x.  Oliver, 
31  Ala.  39,  holding  that  actual  notice  to  an  agent  is  implied  notice  to  the 
principal;  United  States  v.  278  Rarrels  of  Distilled  Spirits,  3  Clifi".  261,  Eed. 
Cas.  No.  16,580;  Watson  v.  W^lls,  5  Conn.  468;  Rierce  v.  Red  Rluff  Hotel  Co. 
31  Cal.  160, — holding  that  notice  to  agent  is  constructive  notice  to  principal, 
where  notice  comes  to  agent  while  he  is  acting  for  principal  and  in  course  of 
every  transaction;  Constant  v.  University  of  Rocliester,  111  X.  Y.  G04,  2  L.R.A. 
734,  7  Am.  St.  Rep.  769,  19  N.  E.  631;  Williams  v.  Rirbeck,  Hoffm.  Ch.  359,— 
on  notice  to  the  agent  of  unrecorded  deed  as  notice  to  the  jjrincipal;  Jackson 
ex  deni.  Ronnell  v.  Sharp,  9  Johns.  163,  6  Am.  Dec.  266,  holding  that  notice  to 
the  agent  of  a  prior  unrecorded  conveyance,  was  notice  to  tlie  principal ;  ]\Iyer8 
v.  Ross,  3  Head,  59,  holding  that  if  the  agent  or  trustee  has  notice  of  a  prior 
incumbrance  it  is  notice  to  the  principal;  Kaufi'man  v.  Robey,  60  Tex.  308,  48 
Am.  Rep.  264;  Trentor  v.  Pothen,  46  Minn.  298,  24  Am.  St.  Rep.  225,  49  N.  W. 
129;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Parsons,  47  Minn.  352,  50  N.  W.  240,— holding 
that  principal  is  not  legally  chargeable  witii  notice  of  facts  learned  by  agent  in 
course  of  employment  in  no  way  connected  with  his  agency;  ^Vakenlan  v. 
Illingsworth,  40  N.  J.  L.  431,  holding  that  bank  discounting  note  before  maturity, 
is  not  cliargeable  witii  knowledge  of  illegality  accpiired  by  one  of  its  directors, 
in  other  tlian  his  ofiicial  capacity;  Rennett  v.  Ruclian,  76  N.  Y.  386,  holding  tliat 
notice  of  an  agent  tliat,  prior  to  an  assignment  of  a  judgment  to  his  principal, 
the  judgment  had  been  released  as  to  one  of  the  debtors,  is  imputable  to  his 
principal;  Easley  v.  Rarksdale,  75  Va.  274.  holding  that  notice  to  agent  of 
fact  whicli  lie  does  not  coinmunicatc  to  liis  principal,  is  not  actual  notict  l)iit 
only  constructive  notice  to  principal ;  Morrison  v.  Rausemer,  32  Gratt.  225, 
holding  that  if  agent,  I)efore  commencement  of  agency,  receive  notice  of  un- 
recorded lien  on  land  of  which  principal  afterwards  becomes  purchaser,  such 
notice  will  not  be  imputed  to  principal,  unless  there  is  strong  evidence  at  time 
of  purchase  that  agent  remembered  fact:  .Martin  v.  Soulli  Salem  Land  Co.  94 
Va.  28,  26  S.  E.  591,  holding  that  \\  lieic  two  companies  having  same  poson  as 
director,  enter  into  dealings  with  ciuli  oilier,  knowledge  of  common  director  can- 
not be  imputed  to  either  conqjaiiy  in  transaction  in  which  he  did  not  represent 
it:  Cassiday  Fork  Room  &  Lumber  Co.  v.  Terry,  69  W.  Va.  572,  73  S.  E.  278,  hold- 
ing tliat  if  agent  with   notice  ])Ui-(hases  ])roperty   for  his   principal,    latfer  holds 
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property  in  trust  for  person  having  prior  equitable  rifjlits;  Terrell  v.  Branch 
15ani<,  12  Ahi.  502,  on  notice  to  a  director  as  notice  to  tiie  baui<;  Woodfolk  v. 
Blount,  3  Hay\v.  (Ttiiii.)  147,  0  Am.  Dec.  730,  holding  that  notice  to  the  agent 
of  want  of  free  consent  to  a  contract  is  notice  to  the  principal;  Mundine  v. 
Pitts,  14  Ala.  84,  holding  notice  to  the  agent  or  counsel  employed  by  another 
person  in  another  business  at  another  time  is  not  notice  to  the  principal  or 
<'lient  employing  him  afterwards;  Shannon  v.  Gore  Dist.  Mut.  F.  Ins.  Co.  37  U. 
C.  Q.  B.  380,  holding  that  if  agent  comes  to  knowledge  of  fact  in  course  of  the 
transaction,  which  afterwards  becomes  subject  of  litigation,  notice  to  agent  is 
notice  to  principal. 

—  Solicitor  and  client. 

Cited  in  City  Xat,  Bank  v.  Jeffries,  73  Ala.  183;  Haven  v.  Snow,  14  Pick.  28,— 
on  notice  to  an  attorney  as  notice  to  the  client;  Agra  Bank  v.  Barry,  21  E.  R.  C 
784.  L.  R.  7  H.  L.  135,  on  notice  to  the  solicitor  as  notice  to  the  client;  Griffith 
V.  Griffith,  Ilofl'm.  Ch.  153,  holding  that  notice  to  an  attorney  acting  in  the  sub- 
ject matter,  is  sufficient;  Commercial  Bank  v.  Corke,  9  Grant,  Ch.  (U.  C.)  524, 
holding  that  notice  to  a  solicitor  in  a  transaction  is  notice  to  those  for  whom 
he  is  acting:  Pepper  v.  George,  51  Ala.  100.  holding  notice  to  attorney  is  notice 
to  the  client  if  acquired  during  the  existence  of  his  employment ;  Goff  v.  Lister. 
14  Grant,  Ch.  ( U.  C.)  451,  holding  that  notice  to  a  solicitor  or  agent,  of  an  un- 
registered instrument  has  the  same  effect  as  express  notice  to  the  party  himself; 
Real  Estate  Invest.  Co.  v.  Metropolitan  Bldg.  Soc.  3  Ont.  Rep.  476,  holding  that 
notice  to  the  solicitor  of  alterations  in  instrument  is  notice  to  the  client;  Leys 
V.  McPherson,  17  L'.  C.  C.  P.  266,  on  the  application  of  the  doctrine  of  construc- 
tive notice,  where  solicitor  is  one  of  the  parties. 

Distinguished  in  MacArthur  v.  Hastings,  15  Manitoba  L.  Rep.  500,  holding  that 
notice  to  the  solicitor  was  not  notice  to  the  client,  where  solicitor  naturally  con- 
cealed his  fraud. 

—  Trustee  and  cestui  que  trust. 

Cited  in  Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Shenandoah  \'alloy  R.  Co.  32  W.  Va. 
244,  0  S.  E.  180,  holding  that  notice  to  trustee  is  notice  to  his  cestui  que  trust. 
Responsibility  of  principal   for  dealings  of  agent. 

Cited  in  Quick  v.  Milligan,  108  Ind.  419,  58  Am.  Rep.  49,  9  N.  E.  392 ;  Strana- 
ban  Bros.  Catering  Co.  v.  Coit,  55  Ohio  St.  398,  4  L.R.A.(N.S.)  506,  45  X.  E. 
634, — holding  that  he  through  whose  agency  the  loss  has  occurred  must  sustain 
it;  Sherer  v.  M'Farland,  2  Yeates,  224,  holding  that  he  who  trusts  an  agent  must 
suffer  by  his  neglect,  and  not  a  person  who  has  placed  no  confidence  in  him; 
Irvine  v.  Grady,  85  Tex.  120,  19  S.  W.  102S,  holding  that  principal  was  not 
charged  with  notice  of  statements  made  by  agent,  where  agent  was  authorized 
to  purchase  cattle,  and  negotiations  for  such  purchase  were  broken  off,  but  sub- 
sequently renewed  liy  principal. 

—  Dealings   ratified   by   acceptance   of   benefits. 

Cited  in  Kickland  v.  Menasha  Wooden  Ware  Co.  68  Wis.  34,  60  Am.  Rep.  831, 
31  N.  W.  471,  holding  that  where  a  party  deals  with  an  agent  in  good  faith  and 
unr.ware  of  any  defect  in  his  authority,  and  the  principal  accepts  the  fruits  of 
the  contract,  he  must  also  be  I)ound  by  it. 
Record  as  notice. 

Cited  in  McKenna  v.  Brooklyn  Union  Elev.  R.  Co.  95  App.  Div.  226,  88  X.  Y 
Supp.  762,  holding  the  record  of  a  deed  was  notice  to  a  subsequent  purchaser  of 
a  reservation  in  the  d(>ed;   Doswell  v.  Buchanan,  3  Leigh,  365,  23  Am.  Dec.  280, 
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on  the  recording  of  a  mortgage  of  an  equitable  estate,  as  notice  to  a  subsequent 

purchaser  of  the  subsequently  acquired  legal  estate. 

Power  of  equity  to  go  to  the  reality  of  the  transaction. 

Cited  in  Frick  v.  Godare,  144  Ind.  170,  42  N.  E.  1015,  holding  that  mistake 
in  locating  land  in  "northeast  instead  of  in  northwest  quarter"  of  section,  will 
not  prevent  title  from  passing  where  there  is  additional  description  by  metes 
and  bounds  which  furnishes  meaus  of  identification:  Ross  v.  Worthington,  11 
Minn.  438,  Gil.  323,  88  Am.  Dec.  95,  holding  that  when  mortgage  is  attested  by 
one  witness  only,  it  is  in  power  of  court  of  equity  to  remedy  defect  as  against 
person  acquiring  title  from  mortgagor  with  notice;  Raart  v.  Martin,  9fl  Minn. 
197,  116  Am.  St.  Rep.  394,  108  X.  W.  945,  on  the  jurisdiction  of  a  court  of  equity 
to  set  aside  a  certificate  of  title  under  the  registration  acts;  Wellner  v.  Eck- 
stein, 105  Minn.  444,  117  N".  W.  830  (dissenting  opinion),  on  the  jurisdiction  of 
the  courts  of  equity  to  prevent  fraud;  Sadler's  Appeal,  87  Pa.  154,  on  power  of 
equity  to  follow  trusts. 
Rights  of  assignees  of  ehoses  in  action. 

Cited  in  Mathews  v.  Hamblin,  28  Miss.  611,  holding  that  the  holder  of  money, 
the  right  to  which  had  been  assigned  to  a  third  person,  who  pays  over  the  money 
before  notice  of  another's  claim  by  junior  assignment  is  relieved  from  any  lia- 
bility. 
Burden  of  proof  to  show  lacli  of  consideration  in  deed. 

Cited   in   Jones   v.   Berkshire,   15   Iowa,   248,   83   Am.   Dec.   412,   holding  that 
burden  of  proof  is  upon  party  making  attack  upon  deed  on  ground  of  want  of 
consideration. 
SiifBciency   of   evidence   of   one    witness    as   against   answer. 

Cited  in  Farnam  v.  Brooks,  9  Pick.  212;   White  v.  Walker,  5  Fla.  478,— hold- 
ing that  party  cannot  be  charged  against  his  own   denial,  in  his  answer   under 
oath  on  testimony  of  single  witness. 
Effect  of  answer  on  hearing  upon  bill  and  answer  only. 

Cited  in  Wetmore  v.  White,  2  Cai.  Cas.  87,  2  Am.  Dec.  323;  Wynn  v.  Rosette, 
66  Ala.  517, — holding  that  where  cause  is  submitted  for  hearing  on  bill  and 
answer  only,  answer  on  oath  required  and  made,  answer  is  to  be  taken  as  true, 
so  far  as  is  responsive  to  allegations  of  bill,  but  no  further. 
Decree  in  equity  against  the  answer. 

Cited  in  Lingan  v.  Henderson,  1   Bland,   Ch.  236,  on  the  answer  of  the  wife 
as  obligatory  on  her;   Swift  v.  Dean,  6  Johns    523,  on  the  right  of  a  court  of 
equity  to  make  a  decree  against  the  answer,  where  the  bill  has  only  ono  witness 
and  is  expressly  denied  by  the  answer. 
Construction  of  statutes. 

Cited  in  Clark  v.  Hoskins,  6  Conn.  106,  holding  that  statutes  should  be  con- 
strued so  as  to  best  answer  intention  which  makers  had  in  view;  Reid  v.  Wliite- 
head,  10  Grant,  Ch.   (U.  C. )  446,  on  tlie  English  registration  act  and  its  objects. 

21  E.  R.  C.  784,  AGRA  BANK  v.  BARRY,  L.  R.  7  H.  L.  135. 

Constructive   notice. 

Cited  in  Martin  v.  Poole,  36  App.  D.  C.  281,  holding  tliat  constructive  notice, 
in  its  nature,  is  no  more  than  evidence  of  notice,  presumption  of  wliicli  is  so 
violent  tliat  court  will  not  permit   it  to  be  controverted. 

Cited   in  note  in  21   E.   R.  C.   761,   763,  on    purchaser   lieing  affected  v.ith   con- 
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stniotivo  notice  of  all  facts  which  would  have  been  discovered  by  requiring  u>ual 
title. 

Actual   notice  of  prior   unrecorded   interest  as   affecting  operation  of   re- 
cording; acts. 

Cited  in  Williams  v.  Jackson,  107  U.  S.  478,  27  L.  ed.  529,  2  Sup.  Ct.  Eep. 
814;  Ke  Koche,  Ir.  L.  E.  25  Eq.  284;  Havighorst  v.  Bowen,  214  111.  90,  73  N.  E. 
402  (aflirming  116  111.  App.  230), — on  the  equitable  doctrine  of  actual  and  con- 
structive notice  as  affected  by  the  recording  acts;  Miller  v.  Duggan,  23  N.  S.  140; 
Coolcy  v.  Smitli,  40  U.  C.  Q.  B.  543, — on  the  eflfect  of  actual  notice  of  an  un- 
recorded title  upon  the  registered  title;  Rose  v.  Peterkin,  13  Can.  S.  C.  077 
(affirming  9  Ont.  App.  Rep.  429),  holding  that  the  registry  act  did  not  apply  as 
against  a  party,  registering  an  instrument,  having  notice  of  a  prior  equitable  lien, 
charge  or  interest;  Bridge  v.  Johnston,  6  Ont.  L.  Rep.  370,  holding  that  though 
one  assignment  of  the  Indian  lands  was  first  recorded,  it  did  not  take  priority 
over  a  prior  one  subsequently  recorded,  where  the  former  had  actual  notice  of  the 
prior  assignment. 

—  Sufficiency  of  actual  notice. 

Cited  in  Turpin  v.  Ogle,  4  111.  App.  611,  holding  that  notice  to  protect  the  holder 
of  an  unrecorded  interest  in  land  must  amount  to  registry,  and  is  not  sufficient  if 
it  barely  puts  the  other  on  inquiry;  Ross  v.  Hunter,  7  Can.  S.  C.  289,  holding  that 
to  defeat  a  registered  deed  tliere  must  be  actual  notice,  or  fraud;  Re  Hall,  Ir.  L.  R. 
."U  Eq.  416,  holding  that  notice  required  to  prevent  a  mortgagee  from  relying  on 
the  priority  of  his  registration  must  be  actual  notice  clearly  brought  home  such 
as  would  make  it  a  fraudulent  act  to  seek  to  rely  on  the  priority  of  registration. 

—  Failure  to  make  inquiry   as   raising   presumption  of  notice. 

Cited  in  Protection  Bldg.  &  L.  Asso.  v.  Knowles,  54  N.  J.  Eq.  519,  34  Atl.  1083. 
on  the  necessity  of  subsequent  purchaser  or  mortgagee  protecting  prior  rights  by 
inquiry;  New  Brunswick  R.  Co.  v.  Kelly,  26  Can.  S.  C.  341,  holding  that  to  post- 
pone a  deed  which  has  acquired  priority  over  an  earlier  conveyance,  by  registra- 
tion, actual  notice  such  as  to  make  the  conduct  amount  to  fraud  is  indispensable; 
Hudson's  Bay  Co.  v.  Kearns,  4  B.  C.  536,  holding  that  failure  to  make  inquiries 
in  order  to  amount  to  actual  notice  must  constitute  actual  fraud  and  this  will 
not  be  inferred;  Stark  v.  Stephenson,  7  Manitoba  L.  Rep.  381,  holding  that  in 
order  to  have  failure  to  make  inquiries  amount  to  actual  notice  there  must  be 
wilful  abstinence  and  fraxidulent  determination  not  to  be  informed;  Northern 
Counties  F.  Ins.  Co.  v.  Whipp,  L.  R.  26  Ch.  Div.  482,  53  L.  J.  Ch.  N.  S.  620,  51 
L.  T.  N.  S.  806,  32  Week.  Rep.  626,  10  E.  R.  C.  516,  holding  that  in  order  that 
a  legal  mortgage  be  postponed  to  subsequent  mortgage,  the  carelessness  and  want 
of  prudence  in  the  custody  of  the  title  deeds,  must  amount  to  fraud;  Manners  v. 
Mew,  8  E.  R.  C.  632,  L.  R.  29  Ch.  Div.  725,  54  L.  J.  Ch.  N.  S.  909,  53  L.  T.  N.  S. 
84,  holding  that  in  order  that  a  prior  recorded  deed  may  be  postponed  to  a  latent 
title  or  security,  the  failure  to  secure  the  custody  of  the  prior  deeds  must  be  sucli 
as  to  amount  to  fraud. 

Distinguished  in  Oliver  v.  Hinton   [1899]  2  Ch.  264,  68  L.  J.  Ch.  N.  S.  583,  48 
Week.  Rep.  3,  81  L.  T.  N.  S.  212,  15  Times  L.  R.  450,  holding  that  where  the 
party  failed  to  demand  the  title  deeds,  he  was  charged  with  notice  of  a  prinr 
mortgage  by  deposit  of  the  title  deeds. 
Agent's  knowledge  of  prior  unrecorded  deed. 

Distinguislied  in  Stanley  v.  Schwall)y,  162  U.  S.  255,  40  L.  ed.  960.  10  Sup.  Ct. 
Rep.  754,  holding  that  in  order  that  the  principal  may  be  charged  with  the  knowl- 


•21  E.  R.  C.  784]      NOTES  OX  ENGLISH  RULING  CASES.  2112 

edo-e  the  apent  or  attonu'v  has  of  a  prior  unrecorded  deed,  tlic  attorney  must  havi; 
such  knowledge  as  would  lead  him  to  the  conveyance. 
Xegligence  as  evidence  of  fraud. 

Cited  in  Kelly  v.  Munster  &  L.  Bank,  Ir.  L.  R.  20   Eq.   19.  on  negligence  as 
evidence  of  fraud. 
Purt'haser's  duty  to  take  notice  of  recorded  deed.s. 

Cited  in  McKillop  v.  Alexander,  45  Can.  S.  C.  ool,  1  Dow.  L.  R.  ."jSfi  (dissenting 
opinion),  on  duty  of  purchaser  to  investigate  vendor's  title. 

Distinguished  in  Kettlewell  v.  Watson,  L.  R.  21  Ch.  Div.  704.  .ll  L.  .7.  Ch.  N.  S. 
281,  46  L.  T.  N.  S.  83,  30  Week.  Rep.  402,  L.  R.  2G  Ch.  Div.  .101,  53  L.  J.  Ch.  N.  S. 
717,  51  L.  T.  N.  S.  135,  32  Week.  Rep.  865,  holding  that  a  purchaser  of  land  in 
a  register  county  is  bound  to  inquire  for  and  examine  the  deeds  and  documents, 
memorials  of  which  are  registered. 
Higlits  of  bona  fide  purchaser  witliout  notice. 

Cited  in  Havighorst  v.  Bowen,  116  111.  App.  230,  holding  that  release  of  trust 
deed,  executed  before  maturity  of  indebtedness,  will  not  be  set  aside  at  instance 
of  purchaser  of  indebtedness  purporting  to  be  secured  thereby,  as  against  bona 
tide  holder  of  subsequent  incumbrance,  without  notice  of  want  of  authority  of 
trustees  to  release  trust  deed. 
Fffect  of  registration  acts. 

Cited  in  Peterkin  v.  McFarlane,  9  Ont.  App.  Rep.  429,  holding  that  priority  of 
registration  of  deeds  of  conveyance  as  provided  by  statute  must  not  he  liglitly 
interfered  with. 

21  E.  R.  C.  820,  KENNEDY  v.  GREEN,  3  Myl.  &  K.  699,  41  Revised  Rep.  176. 
Constructive  notice. 

Cited  in  United  States  v.  Detroit  Timber  &  Lumber  Co.  200  U.  S.  321,  50  L.  ed. 
499,  26  Sup.  Ct.  Rep.  282;  Townsend  v.  Little,  109  U.  S.  504,  27  L.  ed.  1012,  3 
Sup.  Ct.  Rep.  357, — holding  that  constructive  notice  is  in  its  nature  no  more  than 
conclusive  evidence  of  notice;  Wood  v.  Carpenter,  101  U.  S.  135,  25  L.  ed.  807; 
Angle  v.  North  Western  Mut.  L.  Ins.  Co.  92  U.  S.  330,  23  L.  ed.  556 ;  Powers  v. 
Perry,  12  Cal.  App.  77,  106  Pac.  595, — holding  that  "constructive  notice"  is 
Icnowledge  of  such  facts  tliat  party  possessing  sucli  knowledge  is  conclusively 
presumed  to  know  otlier  tilings  besides  facts  whieli  have  been  proved  to  have  come 
to  his  knowledge;  Jordan  v.  Pollock,  14  Ga.  145,  holding  tliat  constructive  notice, 
is  such,  as  by  judgment  of  law,  purchaser  is  presumed  to  have  received;  Allen  v. 
Puritan  Trust  Co.  211  Mass.  409,  L.R.A.1915C,.  518,  97  N.  E.  916,  to  the  point 
tliat  doctrine  of  constructive  notice  lias  no  application,  where  there  is  no  duty  of 
inquiry  resting  upon  party  to  be  charged  with  notice;  Thomas  v.  Flint,  123  ilich. 
10,  47  L.R.A.  499,  81  N.  W.  936,  on  the  doctrine  of  constructive  notice;  Bergeron 
v.  Hrunet.  Rap.  Jud.  Quebec,  27  C.  S.  389,  on  doctrine  of  constructive  notice; 
l!c  Lf)ndon  l'>lection  Case,  24  U.  C.  C.  P.  434,  on  what  constitutes  constructive 
iiiiticc. 

Cited  in  note  in  2!  K.  R.  C.  807,  on  constructive  notice  of  ])rior  unrecorded  deed. 

Cited  in  2  Devlin,   Deeds,  3d  ed.  1351,  on  wliat   is  const ructive  notice;    Smith, 
Eq.  Rem.  125,  on   .vliat  constitutes  constructive  notice. 
—  How  proved. 

Cited  in  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v.  :\Ioore,  170  Ind.  328,  82  N.  E.  52, 
holding  that  constructive  knowledge  of  fact  may  be  proved  by  circumstantial  evi- 
dence. 
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Notice  lliri)ii{;h   lailiiro  to  pursue  inquiry. 

Cited  ill  Siiaucr  v.  Alteiton,  1.51  U.  S.  607,  38  L.  ed.  28G,  14  Sup.  Ct.  Rep.  442, 
iioliiiiig  that  under  statute  prohibiting  conveyances  in  fraud  of  creditors,  grantee 
is  deenu'd  to  ha\c  notice  of  fraud  where  lie  was  in  possession  of  facts  calling  for 
iiKiuirv;  Vaniy  v.  Cothran,  32  Fed.  087,  on  the  point  tliat  whatever  is  notice 
enougli  to  e.vcite  attention  and  put  a  party  upon  his  guard,  and  call  for  inquiry, 
is  notice  of  everything  to  which  such  inquiry  would  lead;  Scammon  v.  Cole,  3 
Cliff.  472,  Fed.  (as.  No.  12,432,  holding  that  mortgage  given  in  consideration  of 
pre-existing  debt,  is  void  where  made  within  four  months  of  filing  petition  in 
bankruptcy  and  wlure  mortgagee  had  reasonable  ground  to  believe  mortgage  was 
made  in  fraud  of  bankruptcy  act ;  Johnston  v.  Standard  Min.  Co.  148  U.  S.  3G0,  37 
L.  ed.  480,  13  Sup.  Ct.  Rep.  58.5,  17  Mor.  Min.  Rep.  554,  holding  that  where 
question  of  ladies  is  in  issue  plaintiff  is  chargeable  with  such  knowledge  as  he 
might  have  obtained  upon  inquiry,  provided  facts  already  known  to  him  were 
such  as  to  put  him  upon  inquiry;  Rugan  v.  Sabin,  3  C.  C.  A.  578,  10  U.  S.  App. 
519,  53  Fed.  415;  Wier  v.  Johns,  14  Colo.  493,  24  Pac.  262;  Lawrence  v.  Dana, 
4  Cliff.  1,  Fed.  Cas.  No.  8,136, — holding  that  if  person  dealing  with  trust  property 
omits  to  inquire,  he  is  then  chargeaiile  with  all  knowledge  of  facts  that  by  proper 
inquiry  he  might  have  learned;  Teall  v.  Slaven,  40  Fed.  774,  holding  that  clue  to 
facts,  which  if  diligently  followed  would  lead  to  discovery  of  fraud,  is  in  law 
equivalent  to  discover}';  Carr  v.  Hilton,  1  Curt.  C.  C.  390,  Fed.  Cas.  No.  2,437, 
holding  that  notice  which  makes  it  duly  of  party  to  make  inquiry,  and  show 
where  it  may  be  effectually  made,  is  notice  of  all  facts  to  which  such  inquiry 
might  have  led;  Martin  v.  Smith,  1  Dill.  85,  Fed.  Cas. -No.  9,164,  holding  that 
when  person  has  sufficient  information  to  lead  him  to  fact,  he  shall  be  deemed  con- 
versant with  it:  Reed  v.  Munn,  80  C.  C.  A.  215,  148  Fed.  737,  on  the  doctrine  of 
constructive  notice;  Swift  v.  Smith,  25  C.  C.  A.  154,  49  U.  S.  App.  181,  79  Fed. 
709:  fnited  States  v.  Union  Bridge  Co.  143  Fed.  377;  International  ^Mercantile 
Marine  Co.  v.  Fels,  164  Fed.  337;  Russell  v.  Ransom,  76  111.  167;  Ellis  v.  Harrman, 
90  N.  Y.  466;  United  States  v.  Union  Bridge  Co.  36  Pittsb.  L.  J.  N.  S.  197; 
Jewell  V.  Truhn,  38  Minn.  433,  38  N.  W.  106,— holding  that  whatever  is  notice 
enough  to  excite  attention  and  put  party  on  his  guard,  and  call  for  inquiry,  is 
notice  of  everything  to  which  inquiry  might  have  led:  Kan.sas  City  Southern  R. 
Co.  V.  Stevenson,  135  Fed.  553;  Dauphin's  Succession,  112  La.  103,  36  So.  287: 
Parker  v.  Foy,  43  Miss.  260,  5  Am.  Rep.  484;  Great  Falls  Bank  v.  Farmington,  41 
N.  H.  32 ;  Hingtgen  v.  Thackery,  23  S.  D.  329,  121  N.  W.  839 ;  Reynolds  v.  Com- 
merce F.  Ins.  Co.  47  N.  Y.  597, — holding  that  where  person  has  sufficient  informa- 
tion to  lead  him  to  fact,  he  shall  be  deemed  conversant  with  it;  Miller  v.  Aldrich, 
31  Mich.  408,  holding  that  where  an  owner  of  laud  gave  a  mortgage  to  one  who  had 
acted  as  surety  for  him  to  secure  tiic  latter  from  law  and  also  took  out  an  in- 
surance policy  on  the  property,  with  a  provision  therein  making  it  payable  to 
the  surety  to  tlie  extent  of  the  surety's  claim,  a  purchaser  taking  title  subject 
to  the  mortgage  and  with  knowledge  of  the  existence  of  the  policy,  is  chargeable 
with  notice  of  the  contents  thereof:  Williamson  v.  Brown.  15  N.  Y.  354,  holding 
that  where  an  examination,  based  upon  information  leading  a  person  to  believe 
that  there  was  an  unrecorded  mortgage,  would  have  disclosed  such  mortgage,  such 
information  amounts  to  inqjlied  notice  of  such  instruiiu'iil  ;  Beaver  Valley 
Brewing  Co.  v.  Wyss-Thalraan,  57  Pittsb.  L.  .1.  413,  holding  that  wlintever  is  notice 
enough  to  excite  attention  and  put  a  party  upon  his  guard  and  (all  for  inquiry  is 
notice  of  everything  to  which  such  inquiry  would  have  led  to;  Hudson's  Bay  Co. 
V.  Kearns,  4  B.  C.  536  (dissenting  opinion)  ;  Ross  v.  Hunter,  7  Can.  S.  C.  289,  — 
Notes  on  E.  R.  C— 133. 
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on  failure  to  make  inquiry  as  charging  party  with  constructive  notice  of  what  lie 
would  have  learned;  Lee  v.  Glutton,  45  L.  J.  Ch.  N.  S.  43,  33  L.  T.  N.  S.  717,  24 
Week.  Rep.  106,  on  the  intentional  failure  to  inquire  as  charging  party  with  con- 
structive notice;  Greenslade  v.  Dare,  24  L.  J.  Ch.  N.  S.  490,  20  Beav.  284,  1 
Jur.  N.  S.  204,  3  Week.  Rep.  220,  on  constructive  notice  by  failure  to  make  in- 
quiry when  placed  on  guard;  Wilson  v.  Wall,  34  Ala.  2S8;  Bland  v.  Flecman,  58 
Ark.  84,  23  S.  W.  4, — holding  that  notice  of  such  circumstances  as  Mould  put  an 
ordinarih'  prudent  man  on  inquiry  is  equivalent  to  notice  of  all  the  facts  a  reason- 
able inquiry  would  disclose;  Woodruff  v.  Williams,  35  Colo.  28,  5  L.R.A.(N.S. ) 
986,  85  Pac.  90,  holding  that  whatever  is  notice  enough  to  put  interested  party  on 
inquiry  is  generally  regarded  as  good  notice  of  all  matters  \vhich  inquiry  would 
have  disclosed;  Ater  v.  Smith,  245  111.  57,  91  N.  E.  776,  19  Ann.  Cas.  105,  holding 
that  If  circumstances  were  such  as  should  have  induced  inquiry,  neglect  to  make 
such  inquiry,  will  charge  party  with  laches,  same  as  i^  he  had  inquired  and 
learned  facts;  Howard  Ins.  Co.  v.  Halsey,  4  Sandf.  565,  holding  that  he  who  is 
bound  to  inquire  before  he  performs  an  act  by  which  he  has  reason  to  believe 
that  the  rights  of  others  will  be  affected,  is  chargeable  with  a  knowledge  of  all 
the  facts  that  an  inquiry  properly  made,  would  have  disclosed  to  him:  Kansas 
Moline  Plow  Co.  v.  Sherman,  3  Okla.  204,  32  L.R.A.  33,  41  Pac.  623,  holding  that 
conveyance  to  hinder  and  delay  creditors  is  fraudulent  as  to  grantee,  when  he  had 
notice  of  such  facts  as  would  arouse  his  suspicion  and  cause  him  to  make  inquiry 
as  to  purpose  of  transfer,  which  would  disclose  grantor's  fraudulent  intent ; 
Rogers  v.  Van  Nortwick,  87  Wis.  414,  58  N.  W.  757,  holding  that  where  ques- 
tion of  laches  is  in  issue,  plaintiff  is  chargeable  with  such  knowledge  as  he 
might  have  obtained  upon  inquiry,  provided  facts  known  to  him  were  sufUcient 
to  put  person  to  inquiry;  Hardy  v.  Desjarlais,  8  Manitoba  L.  Rep.  550,  holding 
that  where  the  party  is  put  upon  inquiry,  he  is  charged  with  constructive  notice 
of  everything  to  which  such  inquiry  would  have  led;  Gillelaiul  v.  Wadsworth, 
1  Ont.  App.  Rep.  82  (reversing  23  Grant,  Ch.  [U.  C]  547),  holding  that  by 
failure  to  make  inquiries  the  party  was  deemed  to  have  constructive  notice  of 
what  he  would  have  learned  from  the  record:  Arkell  v.  Wilson,  5  (Jrant,  Ch. 
(U.  C.)  470,  holding  that  where  the  party  has  had  notice  of  circumstances 
sufficient  to  put  them  upon  inquiry  and  they  have  failed  to  make  sucli  inquiry, 
lie  is  chargeable  with  constructive  notice;  Northwood  v.  Keating,  18  Grant,  Ch. 
(U.  C.)  643,  on  notice  imported  by  ill-drawn  documents;  Berwick  v.  Price 
[1905]  1  Ch.  632,  74  L.  J.  Ch.  N.  S.  249,  92  L.  T.  N.  S.  110,  holding  that  a 
purchaser  who  purchases  land  without  demanding  a  delivery  of  the  title  deeds 
is  chargeable  with  constructive  notice  of  the  sub-mortgage  for  which  these 
deeds  had  been  deposited. 

Cited  in  2  Devlin,  Deeds,  3d  ed.  1378,  on  conclusive  j)resuniption  of  notice 
where  purchaser  fails  to  make  due  inquiry. 

Distinguished  in'  Jones  v.  Williams,  24  Beav.  47,  3  Jur.  X.  S.  1066,  5  Week. 
Rep.  775,  holding  that  when  the  circumstances  of  the  case  put  a  purchaser 
upon  inquiry  a  false  or  a  reasonable  answer  may  dispense  with  further  inquiry 
but  probal)ility  that  a  false  answer  will  be  given  does  not  do  away  with  the 
necessity  of  making  the  inijuiry;  Jones  v.  Smith,  12  L.  J.  Ch.  X.  S.  381,  1  Pliill. 
Ch.  245,  7  Jur.  43 J,  holding  that  where  the  assignee  of  a  mortgage  term  was 
told  by  the  mortgagor  that  a  marriage  settlement  had  been  made  but  assured 
him  that  it  did  not  apply  to  the  mortgaged  lands,  when  in  fact  it  did,  he  took 
Without  notice  of  the  settlement;  Ex  parte  West,  56  L.  T.  N.  S.  622,  holding 
that  where  a  shareholder  had  sold  part  of  his  shares,  he  was  entitled  to  rescind 
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the  balance  of  the  contract  between   liim  and  tlic  company  because   of   fraud    in 
the  company's  prospectus. 
Po.ssession  of  land  as  nolici-. 

Cited  in  Adams-Booth  Co.  v.  Reid,  112  Fed.  106,  holding  that  fact  that  at 
time  of  execution  of  mortgage  two  sons,  one  of  wlioni  was  22  and  other  20 
years  of  age,  resided  with  tlieir  father  and  motlier  on  mortgaged  property,  does 
not  constitute  sucli  possession  by  sons  as  to  charge  mortgagee  witli  construc- 
tive notice  of  their  rights  under  agreement  with  father;  Percy  v.  Cockrill,  4 
C.  C.  A.  73,  10  U.  S.  App.  574,  53  Fed.  872,  holding  that  information  as  to  terms 
of  will,  and  finding  of  collusive  purchaser  in  possession  of  land  left  in  trust 
to  brother  of  claimant  under  will  for  claimant's  l)enefit,  was  suflicient  to  set 
statute  of  limitations  running. 
Suflfioiency  of  facts  to  put  person  on  inquiry. 

Cited  in  Frazer  v.  Western,  How.  App.  .Cas.  448  (dissenting  opinion),  on 
notice  that  deed  is  voluntary  as  sufficient  to  put  purchaser  on  inquiry;  Frazer 
V.  Western,  1  Barb.  Ch.  220,  on  question  whether  purchaser,  being  chargeable 
with  notice  of  deed  being  voluntary,  is  not  chargeable  with  duty  of  inquiring 
whether  it  was  made  in  state  of  insolvency,  and  into  all  facts  connected  witli 
it;  Larkin  v.  United  States,  5  Ct.  CI.  526  (dissenting  opinion),  on  sufficiency 
of  facts  to  put  purchaser  upon  inquiry  as  to  fraudulent  purpose  of  grantor. 

Kffect  of   failure   to   make   inquiry   upon    running   of   Statute   of   Ijiniita- 
tions. 

Cited  in  Xorris  v.  Haggin,  28  Fed.  275;  Miller  v.  Ash,  156  Cal.  544,  105 
Pac.  600;  O'Dell  v.  Burnham,  61  Wis.  562,  21  N.  W.  635,— holding  that  stat- 
ute of  limitation  does  not  begin  to  run  against  equitable  relief  on  ground  of 
fraud  until  aggrieved  party  has  discovered  facts  or  has  information  of  such 
nature  as  would  impress  jierson  with  belief  that  fraud  had  been  committed. 
Knowledge  of  agent  or  solicitor  as  notice  to  principal. 

Cited  in  Dennis  v.  Atlanta  Nat.  Bldg.  &  L.  Asso.  69  C.  C.  A.  315,  136  Fed. 
539.  holding  that  where  person  who  negotiated  loan  for  loan  association  in  city 
where  loan  was  made  was,  representative  of  association,  )iotice  to  him  of  facts 
affecting  title  of  land  mortgaged  was  notice  to  association;  School  Dist.  v. 
De  Weese,  100  P'ed.  705,  liolding  that  bank  was  not  chargeable  with  notice  of 
fraud  of  cashier,  while  he  is  acting  as  agent  of  school  district  in  converting 
1)onds  of  district  to  his  own  use;  Bank  of  Overton  v.  Thompson,  56  C.  C.  A. 
554,  118  Fed.  798,  holding  tliat  notice  to  agent  is  not  notice  to  principal  where 
in  transaction  he  acts  not  only  for  Iiis  principal,  but  also  for  himself,  and  his 
interests  or  conduct  is  such  as  to  render  certain  that  he  would  not  make  dis- 
closure; Wilson  V.  Pauly,  18  C.  C.  A.  475,  37  U.  S.  App.  642,  72  Fed.  129,  on 
the  knowledge  of  an  officer  of  the  l)ank  as  charging  bank  with  notice;  Graves 
V.  Henderson,  8  Grant,  Ch.  (U.  C.)  1,  on  the  client  as  charged  with  constructive 
notice  of  the  solicitor's  knowledge;  Willes  v.  Greenhill,  29  Beav.  376,  on  the 
notice  to  one  trustee  of  encuml)rances  as  notice  to  all;  Watson  v.  Sutro,  8(i  Cal. 
500,  24  Pac.  172  (dissenting  opinion),  on  agent's  knowledge  of  an  unrecorded 
deed  as  constructive  notice  to  the  client;  Graham  v.  British  Canadian  Loan  & 
Invest.  Co.  12  Manitoba  L.  Rep.  244,  holding  that  the  principal  was  charged 
with  the  notice  the  agent  had  that  a  Ijrcach  of  trust  was  being  committed  or 
what  he  would  have  found  if  lie  had  pursued  his  inquiries  far  enough;  Smyth 
V.  Oliver,  31  Ala.  39,  holding  that  notice  to  agent  is  notice  to  principal;  Clarke 
v.  Ingram,  107  Ga.  565,  33  S.  E.  802,  holding  that  if  notice  conies  to  agent,  in 
shape  of  knowledge  of  circumstances  which  should  put  him  upon  inquirj',  princi- 


21   E.  R.  C.  8201      NOiKS  ()\    JIXC; i.lSlI    KI'LTXf;   CASES.  2110 

])al  will  bv  implication  bo  charood  witii  notice  as  thouoli  lie  had  been  person- 
ally cojrnizant  of  facts  learned  l)y  agent;  Barnes  v.  Trenton  Casliylit  Co.  27 
X.  J.  Eq.  37:  Hijigins  v.  Lansinsli,  l.i4  111.  301,  40  X.  E.  302, — holdiiii;  that  cor- 
poration making  purchase  from  its  president  is  not  chargeable  with  liis  knowl- 
edge of  infirmities  in  his  title  to  property;  Field  v.  Campbell,  1(14  liul.  389, 
IDS  Am.  St.  Rep.  301,  72  N.  E.  260,  holding  that  notice  to  agent  is  notice  to 
j)rincipal;  Exchange  Bank  v.  Nebraska  Underwriters  Ins.  Co.  84  Neb.  110,  133 
Am.  St. -Rep.  014,  120  N.  W.  1010,  holding  that  notice  to  agent  is  not  notice 
to  principal,  wliere  agent  acts  for  another  party  in  transaction  where  knowledge 
is  ol)tained;  Clark  v.  Marsliall,  02  N.  H.  498,  holding  that  incorporated  person, 
buying  property  for  full  value  of  one  who  is  liis  agent,  is  not  chargeable  with 
notice  of  grantor's  undisclosed  purpose  to  hinder  and  delay  his  creditors;  Fish- 
kill  Sav.  Inst.  V.  National  Bank,  SO  N.  Y.  162,  36  Am.  Rep.  59.1,  holding  that 
bank  will  be  deemed  to  liave  knowledge  of  facts  relating  to  liank's  business 
althougli  because  of  Jiegligent  performance  of  duties  by  directors,  conversion  of 
paper  by  casliier  took  place;  Weed  v.  Smull,  3  Sandf.  Ch.  273,  holding  that 
notice  to  solicitor  is  ordinarily  equivalent  to  notice  to  client:  Westervelt  v. 
Haff,  2  Sandf.  Ch.  98,  holding  that  notice  to  solicitor  of  subse([uent  mortgagee, 
Avho  prepares  securities  in  his  behalf,  is  notice  to  client;  Cowan  v.  ^N'ithrow, 
111  N.  C.  306,  16  S.  E.  397,  holding  that  actual  notice  to  agent  of  unregistered 
deed,  is  actual  notice  to  principal  under  Acts  of  188o;  Melms  v.  Pabst  Brewing 
Co.  93  Wis.  153,  57  Am.  St.  Rep.  899,  66  N.  W.  518,  holding  that  attorney's 
knowledge  acquired  in  jnevious  transaction  is  not  to  be  imputed  to  sul)sequent 
clients,  where  it  would  be  breach  of  professional  confidence  to  communicate  it 
to  them;  Gibbons  v.  Wilson,  17  Ont.  App.  Rep.  1,  on  notice  to  solicitor  as  notice 
to  client  in  relation  to  title  to  property;  Gilleland  v.  Wadsworth,  23  Grant.  Ch. 
(U.  C.)  547,  holding  that  where  an  attorney  assigned  a  mortgage  payable  to 
him  to  another,  and,  in  order  to  eflect  an  exchange  of  jjrojjcrty  for  clients  drew 
up  a  conveyance  to  a  fourth  person,  a  conveyance  by  the  fourth  person  to  the 
mortgagor,  an.d  a  mortgage  on  tlie  newly  acquired  propeity  in  his  favor,  the 
knowledge  of  the  attorney  that  the  mortgage  on  the  land  acquired  had  been 
assigned  could  iu)t  be  imputed  to  sucli  fourth  jierson  :  Majoribanks  v.  llovenden, 
Dru.  11,  6  Ir.  Eq.  Rep.  238,  holding  tliat  the  second  mortgagee  was  affected 
with  notice  of  the  first  mortgage  in  consequence  of  his  having  engaged  the  mort- 
gagor as  his  solicitor;  Fuller  v.  Bennett,  2  Hare,  394,  12  L.  J.  Ch.  N.  S.  355, 
7  .lur.  1056,  holding  tliat  where  tiie  same  solicitors  acted  all  through  and  they 
had  notice  of  an  agrement  to  mortgage,  the  mortgagee  of  a  subsequent  owner 
was  charged   with    notice   of  tlie  previous  agreement  to   mortgage. 

Cited   in    \\ Ccks,  Atlys.  2d  ed.  490,  on  notice  to  solicitor  as  notice  to  client. 

Distinguislu'd  in  (iibbons  v.  Wilson,  17  Ont.  App.  Rep.  1,  holding  that  where 
the  solicitor  acting  for  a  creditor,  obtained  for  the  debtor  on  the  security  of  a 
chattel  mortgage  a  loan  from  another  client  wlio  was  ignorant  of  the  purposes 
for  wliich  the  money  was  reijuired,  he  was  not  chargeable  with  the  solicitors' 
knowledge  of  the  debtor's  insolvency;  Leys  v.  McPherson,  17  U.  C.  C.  P.  266, 
iiolding  tliat  wliere  the  husband  was  the  solicitor  the  wife  was  Jiot  charged  with 
his  knowledge  in  executing  to  her  a  bill  of  sale  in  fraud  of  creditors;  Agra  I5ank 
V.  liarry,  21  E.  11.  C.  784,  I..  H.  7  H.  L.  135,  holding  that  the  nonproduction 
of  title  deeds  to  the  solicitur  tu  i)repare  a  mortgage,  will  not  of  itself  be  evi- 
dence of  fraud  .so  as  to  allVct  llic  interests  of  liis  client;  Kettlewell  v.  Watson, 
L.  R.  21  Ch.  Div.  685.  51  L.  .1.  (  li.  N.  S.  281,  46  L.  T.  X.  S.  83,  30  Week.  Rep. 
402.   holding   that   where   subpurchasers   told    the   original    purchasers  to  manage 
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the  transaction    for   liini,   lie   was   chargpd   witli   know iedgo  of  a    lion    fur   unpaid 

purcliasi'  money. 

^Concealed  fraud  of  the  solicitor  or  agent. 

Cited  in  American  Surety  Co.  v.  Pauly,  170  U.  S.  ]33,  42  L.  ed.  077,  18  Sup. 
Ct.  Rep.  552,  lidding  that  client  is  not  chargeable  with  knowledge  of  attorney 
who  has  been  guilty  of  actual  fraud  contrived  and  carried  on  for  his  own  bene- 
fit; Davis  Improved  Wrought  Iron  Wagou  Wheel  Co.  v.  Davis  Wrought  Iron 
Wagon  Co.  22  Blatchf.  221,  20  Fed.  699,  holding  that  a  corporation  is  not 
charged  with  notice  of  facts  known  to  an  oiBcer  or  agent  in  a  transaction  l)e- 
tween  himself,  and  tlie  corporation,  where  he  is  acting  for  himself;  First  Xat. 
Bank  v.  Tompkins,  6  C.  C.  A.  237,  13  U.  S.  App.  300,  57  Fed.  20,  holding  that 
a  bank  is  not  chargeable  with  constructive  notice  because  of  the  knowledge  of 
the  president,  that  the  full  purchase  price  has  not  been  paid;  Thomson-Houston 
Electric  Co.  v.  Capitol  Electric  Co.  12  C.  C.  A.  643,  22  T'.  S.  App.  669,  65  Fed. 
341,  holding  that  the  principal  is  not  chargeable  with  notice  to  the  agent  where 
the  agent  was  engaged  in  an  attempt  to  deceive  and  defraud  him;  Mullens  v. 
Bank  of  Monroe,  75  Iowa,  689,  37  N.  W.  954;  Knobelock  v.  Germania  Sav. 
Bank,  50  S.  C.  259,  27  S.  E.  962,  holding  that  knowledge  of  agent  while  en- 
gaged in  fraud  for  his  own  benefit,  in  principal  is  not  in  anyway  participant, 
cannot  be  imputed  to  principal;  Allen  v.  South  Boston  R.  Co.  150  Mass.  200, 
5  L.R.A.  716,  ]5  Am.  St.  Rep.  185,  22  N.  E.  917,  holding  that  fraud  of  treasurer 
of  corporation  who  was  also  broker,  while  acting  as  broker  in  sale  of  fraudulent 
stock  of  corporation,  could  not  be  imputed  to  his  customer;  Innerarity  v.  Mer- 
chants' Xat.  Bank,  139  Mass.  332,  52  Am.  Rep.  710,  1  X.  E.  282,  holding  that 
notice  to  agent  will  not  be  imputed  to  principal  where  it  appears  that  communica- 
tion of  knowledge  to  principal  would  defeat  agent's  fraudulent  scheme;  State 
Sav.  Bank  v.  Montgomery,  126  ilich.  327,  85  X.  W.  879,  holding  that  knowledge 
of  bank  cashier's  fraud  in  falsely  representing  to  maker  and  indorser  of  certain 
notes  for  his  accommodation,  discounted  by  him  at  bank,  that  such  notes  were 
renewals  of  other  notes  wiiich  had  been  paid,  cannot  be  imputed  to  bank ; 
Houghton  V.  Todd.  58  Xeb.  360,  78  X.  W.  634;  Hickman  v.  Green,  123  Mo.  165, 
29  L.R.A.  39,  27  S.  W.  440,  holding  that  notice  to  agent  is  not  notice  to  princi- 
pal where  agent  is  shown  to  be  in  collusion  with  third  person  to  defraud  princi- 
pal; Cameron  v.  Hutchison,  16  Grant,  Ch.  (U.  C.)  526,  holding  that  wliere  suoli 
motives  exist  in  the  mind  of  the  solicitor  as  would  be  sufficient  with  ordinary 
men  to  induce  tliem  to  withhold  information  from  the  client,  the  presumption 
is  that  he  did  so,  and  the  client  will  not  be  charged  with  notice;  Ogilvie  v. 
Jeaffreson,  2  Giff.  353,  6  Jur.  X.  S.  970,  8  Week.  Rep.  745,  on  the  doctrine  of 
constructive  notice  as  affected  by  the  concealed  fraud  of  the  solicitor;  Thomp- 
son V.  Cartwright,  33  Beav.  178,  33  L.  J.  Ch.  X.  S.  234,  9  Jur.  X.  S.  1215,  9 
L.  T.  X.  S.  431,  12  Week.  R<'p.  116,  holding  that  the  client  is  treated  as  hav- 
ing constructive  notice  of  all  the  facts  which  come  to  the  knowledge  of  his 
solicitor,  unless  it  is  the  fraud  of  the  solicitor  himself  that  is  conealed;  E.x 
parte  Oriental  Commerial  Bank,  L.  R.  5  Ch.  358,  39  L.  J.  Ch.  X.  S.  588,  22 
L.  T.  X.  S.  422,  18  \\'eek.  Rep.  474.  holding  that  where  the  manager  of  one 
bank  purchased  bills  of  exchange  with  tlie  money  of  tlie  l)ank,  and  afterward 
sold  them  to  another  company  as  his  own,  the  latter  company  was  not  charged 
with  notice,  because  of  the  agents'  fraud;  Waldy  v.  Gray,  L.  R.  20  Eq.  238,  44 
L.  J.  Ch.  X.  S.  394,  32  L.  T.  X.  S.  531,  23  Week.  Rep.  676,  holding  that  where 
the  party  was  solicitor  for  another  in  the  obtaining  of  a  mortgage,  wherein  he 
was   mortgagee,    and    he   fraudiilentlv   certified    to   the   title    so   as   to   enable   big 
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client  to  secure  money  in  the  bank  with  the  deeds,  tlie  bank  was  not  charged 
with  notice  of  the  first  mortgage. 

Cited  in  2  Devlin,  Deeds,  3d  ed.  142G,  on  nonafl'ccting  of  printipal  with  notice 
to  agent  where  agent  guilty  of  fraud. 

Distinguished  in  Hewitt  v.  Loosemore,  21  L.  J.  (  h.  N.  S.  69,  9  Hare,  449, 
15  Jur.  1097,  holding  that  where  the  mortgagor  was  a  solicitor  and  acted  alone 
in  preparing  a  mortgage,  a  legal  mortgagee  will  not  be  charged  with  notice  of 
a  prior  equitable  mortgage,  in  the  absence  of  other  circumstances;  Atterbury  v. 
Wallis,  25  L.  J.  Ch.  N.  S.  792,  8  De  G.  M.  &  G.  454,  2  Jur.  N.  S.  1177,  4  Week. 
Rep.  734.  holding  that  where  a  solicitor  took  a  mortgage  of  an  equity  of  re- 
demption and  submortgaged,  and  later  acted  as  a  solicitor  for  himself  and  the 
first  mortgagee,  in  giving  a  mortgage,  the  new  mortgagee  was  charged  with 
notice  of  the  submortgage;  Rolland  v.  Hart,  L.  R.  6  Ch.  678,  40  L.  J.  Ch.  N.  S. 
701,  25  L.  T.  X.  S.  191,  19  Week.  Rep.  902,  holding  that  where  the  solicitor 
first  obtained  a  loan  from  one  party  and  then  for  another,  for  the  same  mort- 
tragor,  the  second  mortgagee  was  charged  with  notice  of  the  first  mortgage 
though  unrecorded.  * 

Kffec't  of  fraud  inducing  execution  of  contract. 

Cited  in  notes  in  36  L.R.A.(N.S.)  539,  540,  on  right,  as  against  subsequent 
Jtona  fide  purchaser,  to  avoid  deed  because  of  deception  as  to  contents  or  char- 
acter of  paper  signed;  6  E.  R.  C.  228,  on  efl'ect  of  fraud  inducing  execution  of 
contract. 

Cited  in  1  Beach,  Trusts,  479,  on  constructive  trust  arising  from  misrepresen- 
tation. 
I'ndue  influence  of  solicitor. 

Cited   in   Dea   v.   Tarehin,   New   Foundl.   Rep.    (1897-1903)    187,   on   the   ques- 
tion of  undue  influence  in  the  signing  of  a  deed. 
Invalidity  of  deed   for   fraud   in   inducing  signature. 

Cited  in  Hunter  v.  Walters,  L.  R.  11  Eq.  294,  24  L.  T.  X.  S.  276,  L.  R.  7  Ch. 
75,  41  L.  J.  Ch.  N.  S.  175,  25  L.  T.  N.  S.  765,  20  Week.  Rep.  218,  on  the  in- 
validity of  a  deed  for  fraud  in  inducing  party  to  sign  it. 

Cited  in  note  in  6  E.  R.  C.  228,  on  etlect  of  fraud  inducing  execution  of  con- 
tract. 
Rights  of  bona  fide  purchaser  without  notice. 

Cited   in   De  Mares  v.   Gilpin,   15   Coio.   76,   24   Pac.   568,  holding  tliat   in   re- 
sulting trust  not  evidenced  by  anytliing  of  record,  innocent  bona  fide  purchaser 
without  notice  will  take  estate  divested  of  trust. 
Burden  of  proof  as  to  notice. 

Cited  in  Calais  S.  B.  Co.  v.  Scuddcr,  2  Black,  372,  17  L.  ed.  282,  liolding  tliat 
burden  of  proof  rests  upon  equitable  owner,  to  show  that  purchaser  had  notice 
of  his  rights  in  due  time. 

Waiver  of  informality    in   execution   of   instrument   by    knowledge  of  de- 
fective power  to  ex«'cute  instrument. 

Cited   in   Com.   v.   Roark,   116   Ky.   396,   76   S.   W.   140,  holding  that  cosureties 
having   knowledge   of   defective   power   of   surety   to   execute   bail   bond,    will   be 
deemed  to  have  waived  any  informality  in  execution  by  cosurety. 
Effect  of  receipt   under  seal. 

Cited  in  1  Beach,  Contr.  466,  on  effect  of  receipt  under  seal. 
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